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AUCTION  SALES- 

Thb  auction-sale — from  augeo^  to  gradually  increase — is,  as  its 

name  imports,  of  Latin  origin,   having  been  introduced  by  the 

Romans,  to  dispose  of  spoils  or  captives  taken  in  war.     Such  sales 

took  place  on  the  open  field,  or  before  the  victor's  tent ;  a  spear 

being  erected  in  the  ground  to  which  was  attached  a  red  streamer 

to  attract  purchasers ;  whe    -e  perhaps  comes  our  present  custom 

of  the  red  flag  at  every  auction  door.     To  be.  sold  under  the  spear,    . 

9yb  haita,  was  therefore  to  be  sold  to  the  highest  bidder  at  or  by 

public  auction. 

The  usual  method  of  the  auction  sale  is,  of  course,  to  commence 

with  the   lowest  bidder  and  gradually  advance  to  the  highest, 

but  in  Holland  the  mode  of  sale,  called  Dutch  Auctions,  is  in  the 

reverse  order ;  the  article  being  offered  at  the  highest  price  stated, 

and  a  purchaser  called  for  at  that  sum,  the  price  being  gradually 

lowered  until  a  purchaser  is  found.     These  are  called  auctions, 

although  "  Sales  by  Decretion"  would  more  exactly  describe  them. 

Dutch  auctions   are  sometimes  resorted  to  in  this   country,  an 

instance  of  which  may  be  found  in  Village  of  Deposit  v.  Pitts^  18 

Hun  475. 

Some  difference  of  opinion  exists  whether  such  sales  should  be 

called  ^' sales  at  auction  or  '^  sales  by  auction ;"  but  whichever  be 

the  more  correct,  the  phrase  '^auction  sales"  would  apparently 

suffice.     Let  us  trace  the  progress  of  this  sale  and  see  when  and 
Vol.  XXXI.— 1 
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how  various  liabilities  arise  under  it,  and  the  nature  and  conse- 
quences thereof. 

The  owner  of  goods  sends  his  property  to  an  auction  store. 
This  act  alone  prima  facie  gives  the  auctioneer  authority  to  sell 
them  by  auction.  As  selling  is  his  business  and  his  only  business, 
he  has  a  right  to  infer,  in  the  absence  of  other  instructions,  that 
the  owner  sends  them  to  him  for  this  purpose. 

And  by  the  English  law  goods  sent  to  a  public  auction  room  for 
sale,  are,  while  there,  exempt  for  distress  for  rent  due  from  the 
auctioneer :  Adams  v.  Orane,  1  Cr.  &  M.  380,  3  Tyrw.  326 ; 
Brown  v.  Arundell,  10  C.  B.  64 ;  Williami  v.  Holmes^  8  Exch. 
861. 

The  owner  may  when  sending  his  goods  to  an  auctioneer  stipu- 
late that  they  shall  not  be  sold  below  a  certain  sum,  and  if  the 
auctioneer  disregards  these  instructions  and  sells  for  a  less  price,  he 
is  liable  to  the  owner,  like  any  other  agent,  for  disobeying  his 
principal's  directions ;  Steele  v.  Ellmaker^  11  S.  &  R.  86;  WoJfe 
v.  Luyster^  1  Hall  146  :  Hazul  v.  Dunham^  Id.  655  ;  Wilkinson 
V.  Campbell^  1  Bay  169. 

And  in  such  case  the  only  safe  way  would  seem  to  be,  for  the 
auctioneer  not  to  start  the  sale  unless  the  minimum  price  is  first 
offered ;  for  according  to  Lord  Mansfield's  opinion  in  the  leading 
case  of  Bexwell  v.  Christie^  Cowper  395  (1776),  if  the  goods  are 
once  set  up  the  auctioneer  is  bound  to  sell  to  the  highest  bidder, 
whether  the  required  price  is  reached  or  not ;  and  therefore  he  is 
not  liable  to  the  owner  for  selling  at  a  less  amount. 

It  has  been  said  that  the  auctioneer's  authority  to  sell  may  be 
revoked  at  any  time  before  sale,  even  after  the  bidding  has  com- 
menced ;  and  that  subsequent  purchasers  are  bound  by  such  revo- 
cation :  Manser  v.  Back^  6  Hare  443 ;  and  in  Corryolles  v.  Mossy ^ 
2  La.  504,  it  was  held  that  the  owner  may  withdraw  the  pro- 
perty, even  after  the  sale  has  commenced,  if  the  bid  had  not  been 
accepted,  and  the  article  struck  off,  though  the  Louisiana  Code 
may  have  influenced  the  decision.  On  the  other  hand  if  the 
owner  of  goods  leaves  them  in  the  possession  of  the  auctioneer  and 
gives  no  notice  of  the  revocation  of  his  authority,  a  subsequent  sale 
to  a  bona  fide  bidder  would  be  valid.  See  Gunn  v.  Oillespie,  2 
U.  C.  Q.  B.  124.  And  there  are  still  stronger  reasons,  as  we  shall 
see,  why  after  the  auction  has  once  commenced  the  owner  has  no 
right  to  countermand  the  sale,  and  forbid  the  auctioneer  to  strike 
off  the  goods,  or  withdraw  them  from  the  sale. 
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But  however  that  may  be,  it  is  clear  that  in  other  respects  the 
auctioneer  is  bound  to  obey  his  instructions,  and  if  directed  to  sell 
at  auction  he  has  no  right  to  sell  at  private  sale ;  and  whether  the 
buyer  in  such  case  could  or  could  not  lawfully  claim  the  goods,  the 
auctioneer  is  liable  to  his  principal  for  this  breach  of  duty  :  Mar%h 
V.  Jelf^  3  F.  &  F.  234 ;  and  see  McMechen  v.  Mayor^  ^c,  8  liar. 
t  J.  534. 

And  conversely  if  authorized  only  to  sell  at  private  sale,  he  has 
no  right  to  sell  by  auction ;  and  if  he  does  so,  the  purchaser  cannot 
hold  the  property,  if  the  circumstances  are  such  as  to  ^^  put  him 
on  inquiry"  :    Towle  v.  Leavitt^  23  N.  H.  861. 

But  to  proceed.  The  auctioneer  duly  advertises  the  goods  for 
sale  at  a  day  named.  Persons  attend  at  the  time  and  place.  The 
goods  are  then  withdrawn,  and  no  sale  takes  place.  Have  the 
would-be  buyers  any  claim  on  the  auctioneer  for  their  loss  of  time 
and  expenses  in  attending,  relying  upon  the  unconditional  an- 
nouncement that  the  sale  would  actually  take  place  ?  Is  there  any 
contract  or  implied  warranty  on  the  part  of  the  auctioneer  that  the 
goods  shall  be  put  up  ?  It  seems  not.  The  advertisement  of  an 
auction  sale  is  not  exactly  an  offer  of  the  goods  to  the  highest 
bidder,  but  rather  a  declaration  of  an  intention  to  offer  them — an 
offer  to  offer — and  consequently  it  was  recently  held  there  is  no 
liability  on  the  part  of  the  auctioneer  to  those  who  attend  the  ex- 
pected sale,  for  their  time  and  expenses,  the  advertisement  having 
been  made  in  good  faith :  Harris  v.  Niakerson^  L.  R.,  8  Q.  B. 
286  (1873)  ;«ind  Spencer  v.  Harding,  L.  R.,  5  C.  P.  561,  so  far  as 
it  goes,  is  in  the  same  direction.  It  might  be  different  if  false  and 
fraudulent  representations  had  been  made ;  for  in  the  very  same 
year,  the  same  court  decided  that  if  a  person  knowing  he  did  not 
own  certain  property,  and  therefore  could  not  sell  or  lease  it, 
should  fraudulently  advertise  it  for  sale  or  lease,  and  others  were 
thereby  induced  to  expend  time  and  money  in  examining  the  pro- 
perty, procuring  appraisements,  &c.,  for  the  purpose  of  buying  or 
leasing,  such  pretended  owner  would  be  liable  in  tort  for  the  deceit, 
for  the  expenses  so  incurred :  Richardson  v.  Silvester^  L.  R.,  9  Q. 
B.  84.  And  see  Blackburn,  J.,  in  Mainprice  v.  Westley,  6  Best 
&  Sm.  427. 

But  if  the  property  be  once  actually  put  up,  and  bids  are  given 
and  received,  under  an  advertisement  or  statement  that  the  sale  is 
to  be  "without  reserve,"  or  that  it  "  will  be  sold  to  the  highest  bid- 
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der/*  it  seems  that  the  highest  bona  fide  responsible  bidder  is  enti- 
tled to  it;  and  that  either  the  owner  or  the  auctioneer  is  liable  in 
some  form  of  action,  if  he  refuses  to  strike  it  off  to  such  bidder. 
Doubtless  the  auctioneer  may,  for  the  purpose  of  securing  sufficient 
bids,  and  preventing  a  sacrifice,  reasonably  adjourn  the  sale  to 
some  other  day,  and  await  future  offers.  This  power  is  reasonable 
for  the  protection  of  the  owner,  and  is  a  well  settled  right  in  auc- 
tion sales :  Michards  v.  SolmeSy  18  How.  143 ;  JBosmer  v.  Sar- 
gent, 8  Allen  97  ;  LezUr  v.  Shepard^  117  Mass.  480 ;  Russell  v. 
HichardSy  11  Me.  371;   Tinkovi  v.  Purdy,  5  Johns.  346. 

But  if  after  waiting  a  reasonable  time  no  higher  bidder  appears, 
the  last  and  highest  bidder  certainly  seems  to  have  a  just  claim  to 
the  property.  It  is  sometimes  said — nay,  very  often  said — that 
the  auctioneer  is  not  bound  unless  he  actually  strikes  off  the  pro- 
perty ;  and  that  as  the  buyer  may  retract  his  bid  at  any  time  be- 
fore the  hammer  comes  down,  so,  until  that  event  the  auctioneer  may 
retract  his  offer,  and  refuse  to  strike  it  off ;  for  the  alleged  reason 
that  one  party  i^  never  bound  unless  the  other  is ;  and  Payne  v. 
Cave,  3  T.  R.  148,  is  relied  upon  for  this  principle ;  re-asserted  in 
Blossom  V.  Railroad  Co,  3  Wall.  206,  and  many  other  places. 

But  if  that  is  ever  true,  can  it  be  so  when  the  sale  is  expressly 
advertised  to  be  "without  reserve,"  or  that  the  property  "will  be 
sold  to  the  highest  bidder?"  It  seems  that  such  a  proposal  is  a 
standing  offer  to  sell  to  whoever  shall  finally  become  the  highest 
bidder ;  and  therefore  that  the  auctioneer  becomes  bound  by  such 
ofi'er  the  moment  a  person  so  far  accepts  it  as  to  bid,#tnd  proves  to 
be  in  fact  the  highest  bidder.  Such  an  advertisement  excludes  any 
interference  by  the  vendor  or  auctioneer,  direct  or  indirect,  which 
can  under  any  possible  circumstances  affect  the  right  of  the  highest 
bidder  to  be  declared  the  purchaser. 

It  may  be  the  sale  is  not  an  entirely  complete  sale,  so  as  to  vest 
the  present  title  in  the  thing  sold,  until  the  hammer  comes  down. 
But  if  that  be  so,  and  if  the  bidder  could  not  maintain  replevin 
for  the  identical  chattel,  does  it  follow  he  might  not  have  some 
form  of  action  for  breach  of  the  auctioneer's  implied  agreement 
and  obligation  to  strike  off  the  property  to  the  highest  bidder  as 
he  had  advertised  and  promised  to  do ;  a  breach  of  an  executory 
contract  to  sell  if  not  a  contract  of  sale.  This  is  a  familiar  dis- 
tinction in  private  sales.  A  private  purchaser  has  an  action 
against  a  private  seller  who  refuses  to  deliver  and  complete  his 
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executory  contract  to  sell,  although  he  has  no  complete  title  to  the 
specific  thing,  but  only  damages  for  not  having  it.  Why  not  in 
the  auction  or  public  sale  ?     If  not,  an  auction  sale  is  but  a  farce  7 

But  it  may  be  asked  what  binds  the  auctioneer  to  let  the  highest 
bidder  have  the  goods?  What  is  the  consideration  for  such  a 
contract  or  promise  on  his  part  ?  Evidently  the  promise  of  the 
bidder  to  take  the  goods  and  pay  for  them  the  sum.  A  promise 
to  buy  is  always  a  good  consideration  for  a  promise  to  sell.  But 
it  may  be  said  the  promise  of  the  buyer  is  voidable,  that  he  may 
retract  his  bid  at  any  moment  before  the  hammer  comes  down,  and 
Payne  v.  Cave  certainly  so  holds.  So  does  Fisher  v.  Seltzer^  23 
Penn.  St.  308.  Be  it  so.  Still  a  voidable  promise  is  always  suffi- 
cient to  support  one  on  the  other  side  not  voidable.  An  infant's 
promise  to  buy  things  not  necessaries,  though  voidable,  will  support 
an  adult's  promise'  to  sell  them  to  him.  One  is  bound,  the  other 
may  retract.  So  of  a  promise  voidable  for  duress,  fraud,  or  because 
only  oral  under  the  Statute  of  Frauds.  It  is  not  universally  true, 
as  so  often  asserted,  that  neither  party  is  bound  unless  both  are. 
In  all  'cases  of  unilateral  contracts  the  reverse  is  true.  The  auc- 
tion sale  is  quite  analogous  to  other  public  offers,  as  for  rewards,  &c. 
Why  is  the  person  offering  a  reward  for  lost  property  or  informa- 
tion bound  to  pay  the  moment  the  thing  is  done  by  any  one  ?  A. 
says,  '^I  will  pay  9100  to  any  one  who  will  return  my  lost  dog." 
B.  returns  him.  That  closes  the  contract.  A.  might  have  retracted 
before,  and  if  in  an  equal  public  manner  as  his  offer,  he  might  not 
be  liable  for  a  subsequent  return.  So  the  auctioneer  promises  to 
sell  and  deliver  the  goods  to  whoever  will  bid  the  most  for  them. 
A.  bids  the  most,  he  does  exactly  what  the  auctioneer  asked  for, 
and  fulfils  the  exact  condition  of  his  offer.  Why  should  not  the 
promise  to  sell  and  deliver  from  that  moment  become  binding? 
The  auctioneer  may  retract  his  offer  to  sell  and  withdraw  the  goods 
before  any  body  has  bid,  for  up  to  that  moment  no  one  has  become 
the  highest  bidder.  Up  to  that  moment  no  one  has  brought  back 
the  lost  dog. 

But  after  such  bid  is  made,  it  is  too  late ;  the  dog  is  returned. 
The  only  difference  between  the  two  cases  is  that  it  may  not  be 
known  at  the  moment  of  a  bid  by  Mr.  A.,  that  he  is  the  highest 
bidder,  as  Mr.  B.  may  bid  more ;  but  if  in  due  time  no  one  does  bid 
more,  then  it  is  proved  that  Mr.  A.  is  the  highest  bidder,  and,  if  he 
has  not  retracted  in  the  meantime,  he  is  in  law  still  repeating  and 
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continuing  his  offer  every  moment  of  time  while  the  auctioneer  is 
crying  for  more  bids.  Consequently  his  rights  are  just  the  same 
as  though  the  auctioneer  had  offered  the  article  at  a  fixed  price, 
and  A.  instantly  said,  ''1*11  take  it  at  that  price.''  In  Warlotv  v. 
Harrison,  1  El.  &  El.  316 ;  29  L.  J.  Q.  B.  14 ;  Maktin,  B.,  says, 
^'  In  a  sale  by  auction  there  are  three  parties,  viz. :  the  owner  of 
the  property  to  be  sold,  the  auctioneer,  and  the  portion  of  the 
public  who  attend  to  bid,  which  of  course  includes  the  highest 
bidder.  In  this,  as  in  most  cases  of  sales  by  auction,  the  owner's 
name  was  not  disclosed  ;  he  was  a  concealed  principal.  The  name 
of  the  auctioneers,  of  whom  the  defendant  was  one,  alone  was 
published;  and  the  sale  was  announced  by  them  to  be  without 
reserve.  This,  according  to  all  the  cases,  both  at  law  and  equity, 
means  that  neither  the  vendor  nor  any  person  in  his  behalf  shall 
bid  at  the  auction,  and  that  the  property  shall  be  sold  to  the  highest 
bidder,  whether  the  sum  bid  be  equivalent  to  the  real  value  or  not : 
Thornett  v.  Saines,  15  M.  &  W.  367.  We  cannot  distinguish 
the  case  of  an  auctioneer  putting  up  property  for  sale  upon  such  a 
condition  from  the  case  of  the  loser  of  property  offering  a  reward, 
or  that  of  a  railway  company  publishing  a  time  table  stating  the 
times  when,  and  the  places  to  which  the  trains  run.  It  has  been 
decided  that  the  person  giving  the  information  advertised  for,  or  a 
passenger  taking  a  ticket,  may  sue  as  upon  a  contract  with  him : 
Denton  v.  Great  Northern  RaVway  Co,y  5  E.  &  B.  860.  Upon, 
the  same  principle  it  seems  to  us  that  the  highest  bona  fide  bidder 
at  an  auction  may  sue  the  auctioneer  as  upon  a  contract  that  the 
sale  shall  be  without  reserve.  We  think  the  auctioneer  who  puts 
the  property  up  for  sale  upon  such  a  condition  pledges  himself  that 
the  sale  shall  be  without  reserve ;  or,  in  other  words,  contracts  that 
it  shall  be  so,  and  that  this  contract  is  made  with  the  highest  bona 
fide  bidder ;  and,  in  case  of  a  breach  of  it,  that  he  has  a  right  of 
action  against  the  auctioneer." 

For  his  protection  therefore  the  auctioneer,  being  liable  after  he 
has  once  taken  and  accepted  a  bid,  may  refuse  to  recognise  and 
take  the  bid  of  irresponsible  parties,  such  as  minors,  insolvents,  &c. : 
Kinney  v.  Showdy,  1  Hill  644 ;  Ben  v.  Zellers,  7  N.  J.  L.  185 ; 
Ghay  v.  Veirs,  33  Md.  18 ;  Holder  v.  Jackson,  11  U.  C.  C.  P.  643. 

But  if  he  once  accepts  and  adopts  a  bid,  announces  it  as  a  valid 
bid,  calls  for  more  bids  upon  the  strength  of  it,  then  his  liability 
commences  if  no  one  bids  more.     By  ''  taking"  a  person's  bid,  he 
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does  accept  it,  conditionally  to  be  Bure,  but  on  a  condition  which  he 
cannot  control — that  of  a  higher  bid.  It  is  the  acceptance  of  the 
bid  in  this  sense,  and  not  the  fall  of  the  hammer,  as  said  to  have 
been  asserted  in  Payne  v.  Cave^  which  fixes  the  auctioneer's 
liability.  Indeed,  nothing  decided  in  that  case  militates  with  this 
view.  It  was  an  action  by  the  vendor  against  the  buyer,  to  re* 
cover  10^,  the  difference  between  his  bid,  and  a  second  sale  made 
because  of  his  refusal  to  take  under  the  first  bid.  And  it  distinctly 
appeared  in  the  evidence  that  after  the  defendant  had  bid  40Z.,  and 
while  the  auctioneer  was  dwelling  on  the  bidding,  the  defendant 
distinctly  retracted  and  told  the  auctioneer  he  would  not  take  it ; 
but  nevertheless  the  auctioneer  struck  it  off  to  him  at  40/.  Lord 
Kbnyon  nonsuited  the  vendor,  and  the  whole  opinion  as  reported 
is :  "  The  court  thought  the  nonsuit  very  proper.  The  auctioneer 
is  the  agent  of  the  vendor,  and  the  assent  of  both  parties  is 
necessary  to  make  the  contract  binding ;  that  is,  signified  on  the 
part  of  the  seller  by  knocking  down  the  hammer,  which  was  not 
done  here  until  the  defendant  had  retracted.  An  auction  is  not 
inaptly  called  Iocilb  paenitentice.  Every  bidding  is  nothing  more 
than  an  offer  on  one  side,  which  is  not  binding  on  either  side  till 
it  is  assented  to.  But,  according  to  what  is  now  contended  for, 
one  party  would  be  bound  by  the  offer,  and  the  other  not,  which 
can  never  be  allowed.  Rule  refused."  Thus  it  will  be  seen  the 
9nly  point  necessary  to  the  decision  was  that  the  bidder  might 
retract  before  the  hammer  came  down,  though  the  dicta  and  reason- 
ing go  somewhat  further. 

The  case  of  Mainprice  v.  Westley^  6  Best  &  Smith  420,  is 
sometimes  cited  in  support  of  the  same  view;  but  everything 
actually  decided  was  that  in  that  particular  sale,  owing  to  the 
fi>rm  of  the  advertisement,  and  the  explicit  reference  to  the 
principal  and  owner  of  the  property,  the  auctioneer  was  not  per- 
nonaUy  liable  to  the  highest  bidder  for  not  striking  off  the 
property  to  him;  but  the  judges,  especially  Blackburn,  seem  to 
admit  that  in  ordinary  cases,  where  the  auctioneer  does  not  disclose 
his  principal,  he  may  be  personally  liable  in  damages,  if  he  with- 
draws the  property  from  the  sale,  there  being  an  implied  warranty 
on  his  part  that  he  would  sell  to  the  highest  bidder.  And  in  the 
subsequent  case  of  ffarris  v.  Nickerson^  L.  R.,  8  Q.  B.  289, 
QuAlir,  J.,  says :  "  When  a  sale  is  advertised  as  without  reserve, 
and  a  lot  is  pat  up  and  bid  for,  there  is  ground  for  saying,  as  was 
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said,  in  Warlow  v.  ffarrisan,  that  a  contract  is  entered  into 
between  the  auctioneer  and  the  highest  bona  fide  bidder,"  and 
Blackburn,  J.,  uses  similar  language  on  p.  288. 

Such  was  certainly  the  opinion  of  Lord  Mansfield  in  Bexwell 
V.  Christie^  Cowper  395. 

But  whatever  mav  be  the  rights  and  remedies  of  the  highest 
bidder  against  either  the  owner  or  the  auctioneer,  before  the  ham- 
mer comes  down,  it  is  clear  that  upon  that  event,  the  sale  is  com- 
plete ;  the  title  to  the  goods  immediately  passes  to  the  buyer,  and 
with  it  the  risk  of  ownership,  without  any  delivery  or  other  for- 
mality at  common  law,  though  possession  may  be  retained  by  the 
auctioneer  until  paid  for.  So  although  the  goods  are  in  the  custom 
house  subject  to  duties  before  delivery:  Simon  v.  MetiveVy  1  Wm. 
Bl.  601,  where  Lord  Mansfield  says,  "  I  remember  a  case  where 
some  sugars  were  bought,  and  afterwards  consumed  by  fire  in  the 
auction  warehouse,  and  the  loss  fell  on  the  buyer.  See  also  Einde 
V.  Whitehouse^  7  East  558,  where  the  goods  were  sold  on  the  20th 
September,  but  remained  on  the  premises  where  the  sale  took 
place  until  the  22d,  when  they  were  destroyed  by  an  accidental 
fire.  And  this  case  was  distinctly  approved  in  Sweeting  v.  Turner^ 
L.  R.,  7  Q.  6.  313,  although  there  was,  in  both  cases,  an  express 
stipulation  that  at  the  fall  of  the  hammer  the  property  should  pass 
to  the  buyer. 

Statute  of  Frauds. — If,  however,  the  price  bid  be  over  $50  in 
amount  (if  necessary,  otherwise  not),  the  Statute  of  Frauds  applies, 
and  some  other  formalities  are  necessary  to  render  the  contract 
binding  on  either  party ;  for  it  is  now  well  settled,  notwithstanding 
the  opinion  of  Lord  Mansfield  and  other  judges  to  the  con- 
jtrary,  in  Simon  v.  MetiveVy  1  W.  Bl.  599,  that  public  auction 
sales  are  within  the  statute,  as  much  as  private  sales.  This  is 
the  universal  rule  in  England  and  this  country :  Kenworthy  v. 
Schofield,  4  D.  &  R.  556 ;  2  B.  &  C.  945 ;  Walker  v.  Constable, 
1  B.  A  P.  306 ;  Peirce  v.  Corf,  L.  R.,  9  Q.  B.  210 ;  Davis  v. 
Jtowell,  2  Pick.  64 ;  Morton  v.  Dean,  18  Met.  385 ;  Borton  v. 
McGartji,b^  Me.  394;  Brent  v.  Green,  6  Leigh  16;  Burke  v. 
Maley,  7  lil.  614;  Hicks  v.  Whitmore,  12  Wend.  548. 

And,  if  no  memorandum  be  made,  the  auctioneer  or  vendor  may 
repudiate  the  ^bargain  as  well  as  the  buyer,  and  in  that  case  may 
immediately  resell  the  goods  for  a  higher  price  to  any  other  par- 
ities :  Pike  v.  Balch,  38  Me.  302. 
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It  is  the  right  and  daty  of  the  auctioneer,  therefore,  upon  Btrik* 
ing  off  such  goods,  to  call  for  the  name  of  the  bnjer,  if  unknown, 
in  order  that  he  may  make  the  memorandum  required  bj  the 
statute;  and  a  neglect  to  make  such  memorandum  is  a  breach  of 
his  official  duty,  r^nderirlg  him  liable  to  his  employer  if  thereby 
the  sale  proves  abortive :  Toum8e7id  v.  Van  Tassel^  8  Daly  261 ; 
Peiree  v.  Corf,  L.  R.  9  Q.  B.  210. 

In  Sicks  V.  Mintum,  19  Wend.  550,  it  was  held  that  negligence 
was  the  gist  of  his  liability  in  such  cases,  and  as  the  statute  ex- 
pressly requiring  him  to  make  such  memorandum,  was  new,  and  of 
doubtful  construction,  the  omission  was  held  not  conclusive  proof 
of  negligence. 

The  auctioneer,  as  is  universally  conceded,  is  the  authorized 
agent  of  his  employer,  the  vendor,  to  make  this  memorandum,  so 
as  to  bind  his  principal ;  but  as  to  his  authority  to  bind  the  buyer, 
more  confusion  exists.  It  is  commonly  stated  that  an  auctioneer 
is  agent  for  both  parties  to  make  a  memorandum  under  the  Statute 
of  Frauds ;  as  though  he  was  equally,  and  under  all  circum- 
stances, the  agent  of  the  one  as  well  as  the  other;  but  it  is  conceived 
that  this  is  not  so ;  that  his  authority  to  bind  the  vendor  arises 
from  his  being  employed  by  him  to  sell,  and  of  course  to  make  a 
valid  and  binding  sale,  and  therefore  to  do  all  acts  necessary  to 
make  the  sale  valid  and  binding  on  his  principal.  Whereas  he  is 
not  generally  agent  for  the  bidder  to  buy.  He  is  acting  adversely 
to  him  throughout  the  sale,  and  has  no  authority  virtute  officii,  to 
bind  him.  His  agency  or  authority,  therefore,  must  rest  on  some 
express  direction  or  request  from  the  buyer,  or  his  tacit  assent  and 
approval  that  such  memorandum  may  be  made ;  as  by  standing  by 
and  seeing  it  done  without  objection ;  or  by  the  existence  of  a 
general  custom  and  usage  to  that  effect,  of  which  the  buyer  must 
be  presumed  to  be  aware.  And  therefore  while  he  may  bind  the 
vendor  by  a  memorandum  made  at  any  time,  either  before,  during, 
or  after  the  sale,  and  without  regard  to  the  vendor's  presence  or 
absence,  knowledge  or  ignorance,  yet  it  is  clear  he  cannot  so  bind 
die  purchaser,  after  the  sale  is  entirely  over  and  the  latter  has  de- 
parted without  in  any  way  assenting  to  such  action  by  the  auction- 
eer. See  Horton  v.  McCarty,  58  Me.  894 ;  Walker  v.  Herring, 
21  Gratt.  678 ;  Smith  v.  Arnold,  5  Mason  418,  Story,  J. ;  Mews 
V.  Carr,  1  H.  A  N.  488 ;  Bamber  v.  Savage,  12  Rep.  96 ;  Flintoft 

r.  Elmore,  18  U.  C.  C.  P.  274.    And  see  Sugden  on  Vendors  (14th 
Vol.  XXXL'9 
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ed.)  p.  147 ;    Gill  v.  Bicknell,  2  Cuah.  866,  Shaw,  C.  J. ;  Entz 
V.  MilUy  1  McMullan  453. 

An  auctioneer,  therefore,  has  no  more  authority,  virtute  officii^ 
to  bind  the  purchaser  bj  his  memorandum  than  any  other  agent 
of  the  vendor  has ;  and  that  may  be  the  reason  jihj  an  auctioneer 
who  is  also  the  owner  selling  his  own  goods  is  not  created  such 
agent  by  any  indirection  or  implication :  Smith  v.  Arnold^  5  Mason 
414;  Bent  v.  Cobb,  9  Gray  397;  Tull  v.  David,  46  Mo.  444; 
Adams  v.  Scalei,  1  Baxt.  (57  Tenn.)  338. 

So  where  there  were  written  conditions  of  sale,  one  of  which  was 
that  the  purchaser  should  pay  for  the  goods  upon  delivery,  and  in 
which  at  the  time  the  auctioneer  in  the  usual  manner  wrote  down 
the  name  of  the  purchaser,  in  an  action  by  the  real  owner  for  the 
price  bid,  the  purchaser  was  allowed  to  show  by  parol  an  oral 
agreement  between  himself  and  the  plaintiff,  the  owner,  made 
before  the  day  of  sale,  that  the  purchase-money  should  be  set  off 
against  a  debt  due  from  the  plaintiff  to  the  purchaser,  notwith- 
standing the  objection  made,  that  such  testimony  went  to  vary  the 
written  contract  of  sale  ;  and  it  was  held  that  the  auctioneer  was 
not  the  agent  of  the  purchaser  to  bind  him  by  any  memorandum  to 
pay  for  them  in  cash:  BartUtt  v.  Purnell,  4  Ad.  &  El.  792;  6 
Nev.  &  Mann.  299 ;  2  Harr.  &  Wall.  16. 

Indeed  some  English  cases  seem  to  hold  that  a  vendor  cannot, 
under  any  circumstances,  be  agent  for  the  buyer  to  bind  him  by  a 
memorandum  under  the  Statute  of  Frauds :  Wright  v.  Dannah, 
2  Camp.  203  ;  Farebrother  v.  Simmons,  5  B.  &  Aid.  833 ;  Rayner 
v.  Linthome,  2  C.  &  P.  124 ;  Sharman  v.  Brandt,  L.  R.  6  Q.  B. 
720.  But  possibly  no  more.is  meant  by  those  cases  than  that  he 
could  not  be  such  agent  without  clear  evidence  of  an  express 
request  or  authority  by  the  buyer  so  to  act. 

But  whenever  he  has  authority  this  entry  or  memorandum  may 
be  made,  in  the  presence  of  all  parties,  by  the  auctioneer's  clerk, 
as  well  as  by  the  auctioneer  himself:  Bird  v.  Boulter,  4  B.  &  Ad. 
443 ;  Alna  v.  Plummer,  4  Greenl.  258 ;  Hart  v.  Woods,  7  Blackf. 
568 ;  Cathcart  v.  Keirnaghan,  5  Strob.  129  ;  Olarkson  v.  Noble, 
2  U.  C.  Q.  B.  361 ;  Price  v.  Burin,  56  Barb.  647. 

This  memorandum  must  be  full  and  complete  of  itself,  and  state 
all  the  material  terms  and  conditions  of  the  sale,  such  as  a  suffi- 
cient description  of  the  property,  names  of  buyer  and  seller,  prices, 
credit  if  any,  &c.,  &c.,  or  it  is  fatally  defective,  and  the  sale  is  not 
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enforceable.  The  printed  conditions  of  the  sale  not  referred  to  in 
the  memorandum,  cannot  be  resorted  to  for  the  purpose  of  supply- 
ing the  defect :  Ruhton  v.  Whatmore^  8  Ch.  Div.  467  ;  Morton  v. 
Dean,  IS  Met.  386;  Harim  v.  McCarty,  63  Me.  394;  Peirce  v. 
Corf,  L.  R.,  9  Q.  B.  210 ;  Johnson  v.  Buck,  36  N.  J.  L.  339 ; 
Bamber  v.  Savage,  12  Reporter  96 ;  Ridgway  y.  Ingram,  60  Ind. 
145. 

The  memorandum  has  been  held  necessary  wherever  all  the  arti- 
cles bought  by  the  same  purchaser,  at  the  same  auction,  and  belonging 
to  the  same  owner,  amount  in  the  aggregate' Xo  over  (60,  although 
no  one  article  equals  that  amount ;  and  on  the  ground  that  such  a 
sale  is  one  entire,  single  sale,  and  not  several  distinct  and  separate 
sales  of  each  and  every  article;  even  though  some  interval  of  time 
may  elapse  between  each  transaction  or  bid :  Jenness  v.  Wendell, 
51  N.  H.  63 ;  Allard  v.  Greasert,  61  N.  Y.  1 ;  Goffman  v.  Hamp^ 
ton,  2  W.  &  S.  377 ;  Tompkins  v.  Haas,  2  Penn.  St.  74 ;  Gilman 
V.  ffai,  86  N.  H.  311. 

And  for  a  like  reason  an  acceptfince  and  receipt  of  one  of  such 
articles  has  been  held  to  bind  the  buyer  to  the  whole  purchase, 
made  by  different  bids  :  Hinde  v.  Whitehouse,  7  East  658 ;  Mills 
V.  Hunt,  17  Wend.  333 ;  20  Id.  431 :  Baldey  v.  Parker,  8  D.  & 
Ry.  220 ;  2  B.  &  C.  37  ;  Bigg  v.  Whisking,  14  C.  B.  195. 

Bat  this  entirety  of  contract  may  be  much  a  matter  of  intention 
in  each  individual  case,  and  there  are  good  grounds  for  holding 
that  separate  negotiations,  at  separate  prices,  where  the  several 
parcels  have  no  necessary  or  supposed  connection  with  each  other, 
do  not  always  form  a  single  entire  contract,  though  made  on  the 
same  day,  and  between  the  same  parties.  This  is  especially  true 
probably  in  sales  of  lands.  See  Emmerson  v.  Heelis,  2  Taunt. 
38  ;  Van  Eps  v.  Mayor,  fe„  of  Schenectady,  12  Johns.  436 ; 
Mott  V.  MoU,  68  N.  Y.  246 ;  RooU  v.  Dormer,  4  B.  &  Ad.  77 ; 
Wells  V.  Day,  124  Mass.  38. 

Effect  of  Mistake. — Most  of  the  general  principles  of  the 
law  of  sales,  apply  to  auction  sales ;  and  some  of  them  have  pecu- 
liar force  and  importance  in  such  transactions.  Thus  from  the 
nature  of  the  case  mistakes  are  more  likely  to  occur  at  auctions 
than  at  private  sales,  and  therefore  it  is  well  established  that  if 
the  bidder  acts  under  an  honest  mistake  of  fact  as  to  the  thing  to 
be  sold,  he  is  not  bound  by  his  bid.  Thus  where  in  an  auction 
sale  of  various  articles  by  a  printed  and  numbered  catalogue,  the 
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lot  No.  24  was  being  sold,  and  a  party  bid,  supposing  lot  No.  25 
was  up,  it  was  held  he  was  not  bound  by  his  offer ;  and  that  from 
the  mistake  there  was  no  sale  of  either  parcel :  Sheldon  v.  Capron^ 
3  R.  I.  171.  And  see  Megaw  v.  Molloy,  2  Law  Rep.  (Ir.)  630 
(1878),  a  very  important  case  involving  this  principle. 

Certainly  courts  of  equity  do  not  enforce  against  the  buyer,  a 
contract  made  under  a  bona  fide  mistake  of  fact  as  to  the  lot  put 
up  for  sale  :  Malins  v.  Freeman,  2  Keen  25. 

Effect  of  Okal  Declarations. — After  a  sale  by  auction,  the 
contract  is  sometimes  reduced  to  writing,  and  the  terms  and  condi- 
tions of  sale,  inserted  therein,  and  duly  signed  by  both  parties. 
This  is  more  usual  in  sales  of  real  estate  ;  and  in  such  cases,  the 
written  contract  forms,  the  sole  evidence  of  the  bargain,  and  in  the 
absence  of  fraud  its  terms  cannot  be  varied,  in  favor  of  either 
party,  by  proof  of  oral  declarations  by  the  auctioneer  at  the  sale, 
inconsistent  therewith.  The  vendor  is  bound  to  convey  according 
to  the  terms  of  the  writing,  and  the  buyer  can  demand  no  more, 
whatever  might  have  been  announced  at  the  sale,  of  a  different 
import.  Such  declarations  are  merged  in  the  subsequent  written 
agreement.  See  Powell  v.  JEdmunds^  12  East  6  ;  Shelton  v.  Levins^ 
2  Cr.  k  J.  411 ;  Bradshaw  v.  Bennett,  5  C.  &  P.  48  ;  Mead  v. 
Hendry,  1  U.  C.  Q.  B.  238.  Therefore  where  an  estate  was  offered 
at  auction,  described  in  the  printed  conditions  as  ^'  free  from  encum- 
brance,*' and  the  defendant  bought  under  those  terms,  the  fact  that 
the  auctioneer  orally  stated  at  the  sale  that  they  were  encumbered, 
was  not  allowed  to  modify  the  printed  statement :  Gunes  v.  JErhartj 
1  H.  Bl.  290.  It  does  not  appear  in  this  case  that  the  buyer  was 
present  when  the  oral  declaration  was  made,  but  the  decision  does 
not  seem  to  have  been  placed  on  that  special  ground. 

But  although  the  sale  takes  place  under  printed  conditions,  and 
terms  posted  up  in  the  auction  room,  yet  if  these  are  not  incor- 
porated into  a  regular  written  contract,  signed  by  the  parties,  but 
rest  only  as  matters  of  description,  they  may  be  controlled  by  oral 
declarations  made  before  the  sale  by  the  auctioneer  in  the  presence 
and  hearing  of  the  defendant  who  bought.  Thus,  where  at  an 
auction  of  some  articles  of  plate,  described  in  the  advertisement  as 
being  made  ''of  silver,**  but  the  auctioneer  stated  publicly  in  the 
defendant's  presence,  before  the  bidding  commenced,  that  it  had 
been  discovered  that  they  were  ''only  plated,**  the  defendant  wa« 
held  bound  to  pay  the  price  he  subsequently  bid,  notwithstanding 


AUCTION  BALES.  18 

the  printed  description  was  not  formally  erased :  £den  v.  Blake^ 
13  M.  k  W.  614.  See  also,  Satterfield  v.  Smith,  11  Ired.  60 ; 
Man$er  v.  Back,  6  Hare  443. 

Effbgt  of  Fraud. — The  cardinal  principle  of  all  auction  sales 
is  that  they  shall  be  entirely  free,  open,  unbiased  and  unprejudiced. 
Neither  party  can  resort  to  any  stratagem,  artifice,  or  device  to 
secretly  increase  or  depress  the  bidding.  The  seller  must  not 
(anless  the  right  is  expressly  and  publicly  reserved)  employ  by- 
bidders  to  enhance  the  price ;  and  if  he  does,  a  subsequent  bona 
pU  bidder  may,  upon  discovering  the  fact,  refuse  to  take  the 
property,  or  if  he  has  paid  the  money,  before  hearing  of  the  fraud, 
may  recover  it  back.  Such  by-bidders  are  called  ^^  white  bonnets" 
in  Scotland  ;  elsewhere  sometimes  named  ^'  barkers." 

No  doubt  the  owner  may  publicly  reserve  a  right  to  bid  when 
he  offers  the  property,  and  in  such  case,  if  he  does  not  exceed  his 
reserved  right,  a  sale  to  a  subsequent  bidder  is  binding :  Dimmock 
V.  Hallett^  L.  K.,  2  Gh.  App.  21.  This  reserved  right  to  bid  is  gen- 
erally understood  to  allow  (mly  one  bid,  and  in  such  cases,  a  series 
of  biddings,  or  any  other  excess  of  his  right,  would  render  voidable 
a  subsequent  sale  to  an  innocent  party  :  Mortimer  v.  BelU  1  Gh. 
App.  10 ;  Qilliat  v.  CHlliat,  L.  R.,  9  Eq.  69 ;  Parfitt  v,  Jepson, 
46  L.  J.  G.  P.  629,  a  valuable  case  not  in  the  "regular"  reports. 
Bat  unless  some  such  right  is  publicly  reserved,  or  in  other 
words  if  the  property  is  advertised  to  be  sold  "  without  reserve," 
or  to  the  "highest  bidder,"  the  employment  of  a  by-bidder,  un- 
known to  the  purchaser,  excuses  him  from  fulfilling  his  contract: 
Bexwell  v.  Christie,  Cowp.  396 ;  Howard  v.  CoBtle,  6  T.  R.  642 ; 
Crowder  v.  Austin,  11  Moore  283,  and  3  Bing.  368 ;   Wheeler  v. 

Collier,  Moody  &  Malkin  123 ;  Rex  v.  Marsh,  3  Y.  &  J.  331 ; 

Thomett  V.  Haines,  16  M.  k  W.  367 ;  Gh^een  v.  Baverstock,  14  G. 
B.  (N.  S.)  204. 
Such  was  formerly  the  well-established  rule  in  equity  also: 

Meadows  v.  Tanner,  6  Madd.  34 ;  Robinson  v.  Wall,  2  Ph.  372. 
And  the  American  courts  have  generally  adopted  the  rule,  both 

at  law  and  equity :  PennocVs  Appeal,  14  Penn.  St.  446  ;  Staines 

V.  Slme,  16  Id.  200 ;  Towle  v.  LeaviU,  23  N.  H.  360 ;  National 

Bank  v.  Sprague,  20  N.  J.  Eq.  169  ;  Veazie  v.  Williams,  8  How. 

184.    So  under  the  civil  code  of  Louisiana :  Corryolles  v.  Mossy, 

2  La.  504 ;  BaKam  v.  Bach,  13  Id.  287. 
Such  secret  by-bidding  will  avoid  the  sale  to  a  bona  fide  bidder, 
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even  though  it  was  procured  by  the  auctioneer^  and  without  the 
real  owner^s  knowledge :  he  cannot  take  advantage  of  hia  agent's 
fraud:  Veazie  v.  Williams^  8  How.  134,  where  the  auctioneer 
himself  advanced  the  bidding  from  920,000  to  $40,000,  before  it 
was  struck  off  to  a  real  bidder,  and  the  principal  was  compelled 
to  refund  the  excess  of  $20,000 ;  Curtis  v.  Aspinwall^  114  Mass. 
187 ;  Baham  v.  Bach^  13  La.  287.  In  Curtis  v.  Aspinwall^ 
this  rule  was  applied  although  the  by-bidding  did  not  take  place  on 
tlie  identical  lot  in  controversy,  but  on  lots  sold  previously  at  the 
same  sale  ;  the  different  lots  being  parcels  of  one  larger  tract,  the 
sale  of  which  would  naturally  affect  the  price  of  subsequent  sales. 

This  stratagem  of  employing  by-bidders  is  so  odious  to  the  law, 
that  the  by-bidder,  it  is  said,  cannot  recover  compensation  for  his 
services  in  the  fraud.  And  for  a  similar  reason,  if  the  property 
is  in  fact  struck  off  to  him,  the  owner  cannot  avoid  the  sale,  and 
take  advantage  of  his  own  fraud :  Troughton  v.  Johnston^  2  Hayw. 
828. 

Strange  to  say,  c<»urts  of  equity,  at  one  time,  recognised  the 
right  of  a  vendor  to  make  one  bid,  if  it  was  done  merely  to  pre- 
vent a  sacrifice  of  the  property  below  its  real  value,  and  not  to 
unduly  enhance  it.  See  Bramley  v.  Alt,  3  Ves.  620  (1798) ;  Smith 
V.  Clarke,  12  Id.  481 ;  Flint  w.  Woodin,  9  Hare  618;  Woodward 
v.  Miller,  2  Col.  C.  C.  279.  Sometimes  adopted  in  this  country : 
Veazie  v.  Williams,  3  Story  623 ;  Reynolds  v.  Dechaums,  24 
Tex.  174. 

But  such  a  doctrine  could  only  have  one  result.  No  by-bidder 
ever  would  afterwards  be  employed  to  "  puff  the  sale,"  but  only  to 
*'  prevent  a  sacrifice !"  Every  bidder  has  a  perfect  right  to  buy  at  an 
undervaluation  if  he  honestly  can :  Staines  v.  Shore,  16  Penn.  St« 
200.  The  role  itself  was  so  dangerous,  that  after  a  long  conflict  in 
this  respect  between  courts  of  law  and  courts  of  equity,  in  which  the 
former  most  certainly  applied  the  higher  principles  of  equity.  Par- 
liament interfered  and  by  Statute  30  and  31  Vict.,  c.  48  (1867), 
declared  that  whenever  ^^  a  sale  by  auction  of  land  would  be 
invalid  at  law  by  reason  of  the  employment  of  a  puffer,  the  same 
shall  be  deemed  invalid  in  equity  as  well  as  at  law,  and  also  pro- 
viding that  the  particulars  or  conditions  of  such  sales  should  ex- 
pressly state  whether  the  land  is  to  be  sold  without  reserve,  or 
subject  to  a  reserved  price,  or  whether  a  right  to  bid  is  reserved  ; 
and  if  it  is  stated  that  the  land  will  be  sold  without  reserve,  or  to 
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that  effect,  it  shall  not  be  lawful  for  the  owner  to  employ  any  per- 
son to  bid  at  such  sale,  or  for  the  auctioneer  to  knowingly  take  any 
bidding  from  any  such  person." 

Bat  this  statute  applies  only  to  land  sales,  and  leaves  the  luw 
still  unsettled  as  to  sales  of  goods  and  chattels. 

It  is  also  a  fraud  on  the  buyer  to  misrepresent  as  to  material 
facts  about  the  property  to  be  sold ;  as  to  advertise  it  as  having 
belonged  to  some  well-known  gentleman  (who  is  understood  to  have 
been  a  good  judge  of  such  property),  and  "  sold  by  order  of  his 
execators,"  &c.,  or  other  similar  misrepresentations.  Such  fraud 
vitiates  the  sale :  Lord  Mansfibli>  in  Bezwell  v.  Christie,  Cowper 
397 ;  Rex  v.  Kenrick,  6  Q.  B.  49. 

Therefore  if  the  goods  advertised  for  sale  are  described  as  the 
property  of  "A.  deceased,"  and  some  of  the  goods  of  B.  are  min- 
gled with  them,  and  sold  as  A.*s,  the  buyer  is  not  bound  to  take 
them,  upon  learning  the  facts  :   Thomas  v.  Kerr,  8  Bush  619. 

But  in  order  to  avoid  a  sale  for  any  fraud,  the  buyer  should 
repudiate  promptly,  upon  discovering  the  facts,  or  he  may  waive 
and  lose  his  rights  to  rescind  the  sale :  Backenstoss  v.  Stahler,  33 
Penn.  St.  251 ;  McDowell  v.  Simms,  6  Ired.  Eq.  278 ;  Tomlinson  v. 
Savage,  Id.  430;  McDowell  v.  Simms,  Busbee  Eq.  130.  If  the  fraud 
is  not  discovered  until  it  is  too  late  to  return  the  property,  he  may 
defend  in  an  action  for  the  price ;  Staines  v.  Shore,  16  Penn.  St. 
200. 

So  much  for  the  vendor's  frauds.     Now  as  to  the  buyer's. 

In  like  manner  the  buyer  must  not  resort  to  stratagem,  or  undue 
influence  to  depress  the  price,  pr  ^^  chill  the  sale,"  as  it  is  termed. 
Thus  at  an  auction  sale  of  a  barge,  one  bidder  told  the  bystanders 
that  the  owner  had  not  used  him  well,  that  he  still  owed  him  for 
building  the  barge,  and  he  wanted  to  buy  it  to  make  himself  whole. 
Therefore  they  refrained  from  bidding,  and  the  barge,  though 
worth  150Z.,  was  struck  off  to  him  for  50/.  The  auctioneer,  on 
discovering  the  facts,  refused  to  deliver  the  barge,  and  sold  it 
again  for  over  lOOZ. ;  and  the  first  buyer  brought  suit  for  the  pro- 
perty, but  it  was  held  he  was  not  entitled  to  it :  Fuller  v.  Abra- 
hams,  6  Moore  316 ;  3  Br.  &  Bing.  1 16. 

So  where  land  was  being  sold  for  taxes,  and  one  bystander  told 
the  other  **  it  was  no  use  to  bid  on  that  land,  for  the  owner  would 
certainly  redeem  it  in  a  short  time,"  and  thus  deterred  others  from 
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bidding,  and  bought  it  himself,  it  was  held  the  sale  was  void  for 
this  unfair  influence :  Slater  v.  Maxwell^  6  Wall.  268. 

So,  if  a  bidder  gives  the  bystanders  to  understand  he  is  bidding 
for  the  absent  owner  (as  where  his  property  is  being  sold  adversely 
to  him  on  execution),  and  thus  induces  others  not  to  bid,  out  of 
sympathy  or  regard  for  such  owner,  the  bidder  cannot  claim  the 
property  struck  off  to  him  at  a  low  price  by  reason  of  this  fraud  : 
Cocks  V.  Izardy  7  Wall.  559.  And  see  McDonald  v.  May^  1  Rich. 
Eq.  91 ;  Kinard  v.  Hiers,  3  Id.  423 ;  Schmidt  v.  Qatewood,  2 
Id.  162 ;  Johnston  v.  La  MotUy  6  Id.  347. 

So  if  a  bidder  makes  fraudulent  statements  as  to  the  existence 
of  mortgages  on  the  property,  for  the  purpose  of  deterring  bidders, 
and  thus  obtains  the  property  at  less  than  its  fair  value,  the  sale 
may  be  set  aside  for  the  fraud :  Jackson  v.  Morter^  82  Penn.  St. 
291. 

So  if  one  who  wishes  to  buy  secretly  employs  a  well-known 
agent  of  the  owner  to  bid  for  him,  and  this  deters  others  from  bid- 
ding under  the  belief  that  such  agent  is  bidding  for  the  owner, 
and  therefore  that  other  bidders  do  not  have  a  fair  chance  for  pur- 
chasing the  property,  such  would-be  buyer  cannot  enforce  a  sale 
made  to  him  through  such  agent,  at  a  low  valuation  of  the  pro- 
perty :  Twining  v.  Morrice^  2  Bro.  C.  C.  326. 

So  if  two  persons  agree  not  to  bid  against  each  other,  for  the 
purpose  of  stifling  competition^  and  buy  the  property  at  a  low  rate, 
for  their  common  benefit,  this  contract  is  not  only  void  between 
themselves  {Phippen  v.  Sticknet/^  8  Met.  387 ;  Atcheson  v.  Afal- 
Ion,  43  N.  Y.  148 ;  Gardiner  v.  Morse j  25  Me.  140)  but  also 
avoids  the  sale  as  against  the  vendor,  and  he  is  not  bound  to  con- 
vey :  Dudley  v.  Little,  2  Ohio  504 ;  Loyd  v.  Malone,  23  111.  48 ; 
Wooton  V.  Hinkle,  20  Mo.  290. 

Therefore  if  A.  gives  B.  his  note  to  induce  him  not  to  bid  against 
him  at  an  auction  sale,  such  note  is  void  as  against  public  policy 
and  cannot  be  enforced  by  B. :  Jones  v.  Caswell,  3  Johns.  Cas.  29. 
For  it  is  certain  courts  will  not  enforce  any  executory  contract 
between  the  two  who  have  thus  combined  to  stifle  competition  at 
a  public  auction  sale :  Doolin  v.  Ward,  6  Johns.  194 ;  Wilbur  v. 
How,  8  Id.  444 ;  Thompson  v.  Davies,  13  Id.  112 ;  Gardiner  v. 
Morse,  25  Me.  140 ;  ffook  v.  Turner,  22  Mo.  333 ;  Atcheson  v. 
Mallon,  43  N.  Y.  147 ;  Gulick  v.  Bailey,  5  Halst.  87. 

So  if  one  bidder  actually  pays  money  to  another  to  induce  him 
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to  withdraw  his  bid,  and  aid  him  io  getting  the  property,  this 
is  illegal,  and  the  party  paying  cannot  recover  back  his  money, 
although  the  receiver  failed  to  carry  out  his  part  of  the  unlawful 
agreement :  Sharp  v.   Wright^  85  Barb.  236. 

Id  England  the  idle  itseff  has  been  enforced,  against  the  vendor, 
although  the  bidder  paid  another  party  not  to  bid :  Heffer  v.  Mar- 
tyn^  36  L.  J.  Gh.  872  (1867).  But  this  seems  contrary  to  our 
law. 

It  is  otherwise  as  to  a  combination  of  persons,  formed  merely  to 
enable  them  to  buy,  in  the  name  of  one,  some  large  estate,  to  be 
divided  between  them,  because  too  large  for  any  one  purchaser 
alone.  This  tends  rather  to  enhance  the  price  than  reduce  it,  and 
the  sale  is  not  only  valid,  but  the  contract  to  divide  may  be  en- 
forced :  Smith  v.  Greenlee,  2  Dev.  126  (1829) ;  Phippen  v.  Stick- 
ney,  3  Met  887 ;  In  re  Carew,  26  Beav.  187  ;  Gallon  v.  JErntisSy 
8  Jur.  607 ;  Bre$lin  v.  Brown^  24  Ohio  St.  571 ;  Me  Minn  v. 
PhippSy  3  Sneed  196 ;  James  v.  Falerod,  5  Tex.  512 ;  Kearney 
V.  Taylor,  15  How.  519 ;  Switzer  v.  Skiles,  3  Gilm.  529. 

It  seems  to  be  a  necessary  element  of  a  fair  auction  sale,  that 
the  biddings  should  be  open  and  public,  so  that  parties  interested 
may  have  equal  means  of  knowing  the  true  state  of  the  bidding. 
The  auctioneer,  therefore,  ought  not  to  arrange  secret  signals  with 
some  parties  by  which  they  can  make  bids  which  others  dp  not 
understand:  Conover  v.  Walling,  15  N.  J.  Eq.  173. 

In  one  case,  with  which  the  writer  was  conversant,  a  large  sale 
of  a  valuable  iron  property  in  Pennsylvania  took  place,  and  a 
would-be  purchaser  agreed  beforehand  with  the  auctioneer  to 
stand  in  a  conspicuous  position,  and  so  long  as  the  buyer  continued 
to  hold  his  right  hand  with  the  thumb  in  the  armhole  of  his  vest, 
the  auccioneer  should  add  $100  to  every  bid  made  by  other  parties. 
By  this  means  the  property  was  struck  off  to  him,  much  to  the  sur- 
prise of  all  other  bidders ;  but  the  %ale  was  set  aside ;  for  clearly 
an  auctioneer  has  no  right  to  bid,  either  for  himself,  or  other  par- 
ties, unless  the  fact  is  publicly  known  :  Church  v.  Marine  Ins, 
Co.,  1  Mason  341 ;  Barker  v.  Marine  Ins,  Co.,  2  Mass.  369 ; 
Brock  V.  Bice,  27  Gratt.  812. 

In  another  case  sealed  bids  or  offers  were  called  for,  and  several 
parties  sent  in  bids  for  a  specific  amount,  but  one  party  proposed 
to  give  "  $601  above  the  highest  bid  of  the  highest  responsible 

bidder,'*  but  named  no  exact  sum.     This  was  held  to  be  no  valid 
Vol.  XXXI.— 3 


18  AUCTION  SALES. 

bid,  since  it  gave  such  party  an  unfair  advantage  over  other 
competitors  :  Webster  v.  French^  11  111.  254,  where  the  subject  is 
carefully  considered. 

Rights  and  Remedies  of  Parties. — But  supposing  a  sale  has 
been  fairly  and  legally  made,  so  as  to  bind  both  parties,  what  are 
the  rights  and  remedies  of  each. 

In  the  first  place,  the  auctioneer  has  no  authority  to  rescind  a 
sale,  when  once  validly  made,  and  take  back  the  goods  or  release 
the  purchaser  from  the  contract.  His  duty  and  authority  is  ^^  to 
sell,**  not  to  unsell:  Nehon  v.  Aldridqe^  2  Stark.  884;  Boinest  v. 
Leigner,  2  Rich.  (S.  C.)  464. 

And  if  the  bidder  refuses  to  take  and  pay  for  the  goods,  the  auc- 
tioneer may  immediately  put  them  up  again,  resell  and  charge  the 
first  bidder  with  the  loss  :  Sprim^er  v.  Berry^  47  Me.  830 ;  Boineat 
V.  LeigneZy  2  Rich.  (S.  C.)  464 ;  Fumiss  v.  SawerSy  8  U.  C.  Q. 
B.  77.  Though  the  form  of  remedy  would  seem  to  be  a  special 
action  of  contract  for  the  difference,  and  not  a  declaration  for  goods 
bargained  and  sold :  Lamond  v.  Davaly  9  Q.  B.  1080. 

He  is  ordinarily  bound,  in  the  absence  of  usage  or  custom  to  the 
contrary,  to  sell  for  cash,  and  if  he  gives  credit,  or  takes  a  time  note 
of  the  buyer  in  payment,  without  authority,  the  owner  may  repu- 
diate.that  part  of  the  sale,  and  recover  the  price  forthwith:  Fer- 
rers v.  Rohinsy  2  C,  M.  &  R.  162 ;  1  Gale  70 ;  6  Tyrwh.  705 ; 
Williams  v.  EvanSy  L.  R.,  1  Q.  B.  362. 

And  if  the  terms  of  sale  expressly  require  payment  '^  in  cash," 
the  auctioneer  has  no  right  to  take  the  buyer's  check  in  payment; 
and  if  he  does,  the  buyer  cannot  enforce  the  sale  until  actual  pay- 
ment of  the  check  :  Broughton  v.  Silloway^  114  Mass.  71 ;  Sykes 
v.  aiUSy  5  M.  &  W.  645. 

And  if  the  auctioneer  allows  the  buyer  to  take  and  carry  away 
the  goods,  without  paying  for  them,  contrary  to  the  ciMtom,  he  is 
liable  to  the  owner  for  the  amount  of  the  sale,  whether  the  buyer 
would  or  would  not  be :  Brown  v.  Staton,  2  Chitty  358. 

As  to  the  recovery  of  the  price,  the  auctioneer,  in  case  of  a  sale 
of  goodSy  has  such  a  special  property  or  interest  in  the  goods,  that 
he  can  ordinarily  sue  and  recover  for  the  same  in  his  own  name, 
although  known  to  be  acting  only  as  agent ;  and  it  seems  to  make 
no  difference  in  this  respect,  whether  the  name  of  his  principal  is 
kmown  or  not;    Williams  y.  Miflirfgtony  1  H.  Bl.  81 ;  Hulse  v. 
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Toung^  16  Johns.  1 ;  Thomp%onv.  Kelly ^  101  Mass.  296  ;  Better 
Y  .Black,  19  Ark.  566  ;  Flanegan  v.  Crull,  58  III.  852. 

This  right  is  more  obvious,  perhaps,  where  the  auctioneer  is  un- 
paid, and  has  a  lien  on  the  price  for  his  fees  and  disbursements ;  but 
it  is  not  confined  to  such  cases ;  for  though  he  has  been  paid  in  full 
bj  the  principal,  he  may  still  recover  the  price  in  his  own  naqie, 
unless  the  principal  has  done  something  to  interfere  with  that  right. 
The  purchaser  cannot  object  merely  because  the  suit  is  brought  by 
an  agent :  Minium  v.  Main^  7  N.  T.  220.  Though,  of  course,  in 
such  case  the  owner  could  sue  and  recover  the  whole  price  in  his 
own  name :  Oirard  v.  Taggart^  5  S.  &  R.  19. 

This  lien  of  the  auctioneer  for  his  unpaid  fees  and  disburse- 
ments, is  so  strong,  that  if  the  buyer  pays  the  whole  price  to  the 
real  owner,  the  auctioneer  may  still  recover  of  him  the  amount  of 
his  unpaid  fees,  &c.,  in  an  action  for  the  price :  Robinson  v.  RutteVy 
4  El.  k  Bl.  956 ;  Johnson  v.  Buck,  35  N.  J.  L.  888. 

If,  however,  the  auctioneer  has  been  fully  paid,  his  right  to 
recover  the  price  in  his  own  name  is  only  prima  facie;  for,  if  the 
buyer  and  the  real  owner  have  made  some  agreement  as  to  the 
mode  of  payment,  or  to  offset  a  counter  claim,  proof  of  this  would 
defeat  an  action  by  the  auctioneer ;  for,  if  fully  paid  himself,  he  is 
suing  only  to  enforce  his  principal's  rights  :  Orice  v.  Kenrick, 
L.  R.,  5  Q.  B.  340.  So  far  as  the  cases  of  Coppin  v.  Walker,  7 
Taunt.  237,  and  Coppin  v.  Craig,  Id.  243,  seem  to  lay  down  any 
different  doctrine,  they  must  be  considered  as  somewhat  modified. 
And  see  Iseherg  v.  Bowden,  8  Exch.  858. 

If  a  bidder  declines  to  give  the  name  of  the  real  buyer,  he  is 
personally  liable  to  the  auctioneer  for  the  price :  McComb  v. 
Wright,  4  Johns.  Ch.  659 ;  Nat  Fire  Ins.  *Co.  v.  Loomis,  11 
Paige  431. 

As  to  an  auctioneer's  right  to  sue  for  the  price  of  real  estate 
sold,  it  is  quke  different  from  that  in  sales  of  personal  property. 
The  auctioneer  has  no  possession  and  apparent  ownership  of  real 
estate,  and  the  right  to  recover  in  his  own  name  must  depend  on 
the  terms  and  conditions  of  the  sale.  If  the  buyer  has  expressly 
agreed,  or  impliedly  assented  to  pay  the  auctioneer  in  person,  the 
action  may  be  maintained,  otherwise  not :  Cherry  v.  Anderson,  10 
It.  Rep.  C.  L.  204  ;  Evans  v.  Evans,  3  Ad.  k  El.  132 ;  Fisher  v. 
Marsh,  6  B.  &  S.  411 ;   Thompson  v.  Kelly,  101  Mass.  296. 

For  an  auctioneer's  right  or  interest  in  real  estate  he  is  selling, 
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or  in  fixtures  attached  thereto,  is  quite  different  from  that  in  goods 
and  chattels.  He  cannot  maintain  trespass  in  his  own  name  for 
wrongfully  removing  such  fixtures  {Davis  v.  Danks^  3  Ex.  435) 
as  he  could  for- wrongfully  removing  personal  property  in  his  pos- 
session :   Tt/ler  v.  Freeman^  8  Cush.  261. 

And  even  if  employed  to  sell  goods  on  the  premises  of  the  owner, 
he  has  not,  prior  to  such  sale,  such  an  interest  or  right  in  the 
premises  as  to  prevent  the  owner  from  countermanding  his  author- 
ity and  ordering  him  to  depart,  and  from  ejecting  him,  if  he  refuses 
to  leave.  Taplin  v.  Florence^  10  C.  B.  744,  in  which  the  subject 
was  much  considered. 

Auctioneer's  Liabilities. — An  auctioneer  is  ordinarily  per- 
sonally responsible  to  the  buyer  to  fulfil  the  sale ;  at  least  when  he 
declines  to  give  the  name  of  his  principal :  JUilh  v.  Hunt^  17 
Wend.  333 ;  20  Id.  431 ;  Bush  v.  Cole,  28  N.  Y.  261 ;  Franklyn 
V.  Lamand,  4  G.  B.  637 ;  Hanson  v.  Robedeau,  Peake  120 ; 
Woolfe  V.  Home,  2  Q.  B.  Div.  365. 

But  the  disclosure  of  the  principaVs  name,  and  other  circum- 
stances, may  show  that  the  contract  is  solely  between  the  buyer 
and  the  owner,  and  that  the  remedy  of  the  former  is  solely  against 
the  principal:  Mainprice  v.  Westlejfj  6  B.  &  S.  420;  Evans  v. 
Evans,  3  Ad.  k  E.  132. 

If  the  auctioneer  expressly  warrants  the  title  or  quality  of  the 
goods,  it  would  seem  the  buyer's  remedy,  if  done  without  the  prin- 
cipal's sanction,  is  against  the  auctioneer  in  person :  Dent  v.  Mc- 
Orath,  3  Bush  175;  ScJiell  v.  Stephens,  50  Mo.  375;  Somers  v. 
O'Donohue,  9  U.  C.  C.  P.  208. 

For  it  is  at  least  questionable  whether  an  auctioneer  has  author- 
ity, virtute  officii,  to  bind  the  owner  by  an  express  warranty,  in 
the  absence  of  some  general  usage  or  custom  to  that  effect :  The 
Monte  Allegre,  9  Wheat.  647 ;  Upton  v.  Suffolk  Mills,  11  Gush. 
589 ;  Blood  v.  French,  9  Gray  198,  199. 

The  auctioneer  is,  of  course,  personally  liable  to  his  principal 
for  want  of  ordinary  care  and  skill  in  conducting  the  sale  :  Maltbff 
V.  Christie,  1  Esp.  340 ;  Kavanagh  v.  Cuthhert,  9  Ir.  R.  C.  L. 
136 ;  HibheH  v.  Bayley,  2  F.  &  F.  48 ;  Cull  v.  Wakefield,  6  U.  C. 
Q.  B.  178.  And  having  collected  the  proceeds  is  liable  to  an 
action  for  money  had  and  received,  deducting  his  commissions,  and 
counter  claims:  Succession  of  Dowler,  29  La.  Ann.  437;  Harlow 
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7.  Sparr^  15  Mo.  184 ;  and  cannot  set  up  title  to  the  goods  in 
himself  as  a  defence  to  such  action  :  Osgood  v.  NichoUj  5  Gray 
4^0.    And  see  HuUhmson  v.  Gordon,  2  Harr.  (Del.)  179. 

Bat  if  the  principal  had  been  guilty  of  such  fraud  that  the  pur- 
chaser could  recover  back  the  money  from  the  auctioneer,  the  latter 
is  not  liable  to  the  owner  for  the  amount,  after  notice  from  the  pur- 
chaser not  to  pay  it  over :  Stevewt  v.  Legh,  2  G.  L.  R.  251 ;  22 
Law  T.  R.  84  (1858). 

An  auctioneer  selling  property  not  belonging  to  his  principal,  is 
liable  to  the  real  owner  for  a  conversion,  though  acting  innocently : 
Hoffman  v.  CaroWj  20  Wend.  21 ;  affirmed  on  error  22  Wend. 
285;  HiUs  v.  Snell,  104  Mass.  177;  Davis  v.  Artingstall,  29 
Weekly  Reporter  187  ;  Cochrane  v.  RymilL,  40  Law  T.  R.  744 ; 
MereaiUUe  Bank  v.  Rymill,  44  Id.  307;  having  of  course  a 
remedy  over  against  his  employer :  Adamson  v.  Jarvis,  12  Moore 
241 ;  4  Ring.  66. 

And  if  the  real  owner  should  recover  the  goods  from  the  pur- 
chaser, the  latter  might  refuse  to  pay  for  them ;  or  if  he  had  paid, 
recover  back  the  amount,  as  on  a  failure  of  consideration  :  Dick- 
emon  v.  Naule,  1  N.  &  M.  721 ;  4  B.  &  Ad.  638. 

Edmund  H.  Bennett. 

Boston,  1883. 
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RECENT    ENGLISH    DECISIONS, 

Court  of  Appeal, 
EX  PARTE  REYNOLDS, 

A  witness  is  not  the  sole  jadge  whether  a  question  put  to  him  ma^  tend  to  crim- 
inate him.  To  entitle  a  witness  to  the  privilege  of  silence  the  court  must  see,  from 
the  circnmstances  of  the  case  and  the  nature  of  the  evidence  which  the  witness  is 
called  Qpon  to  gire,  that  there  is  reasonable  ground  to  apprehend  danger  to  the 
witness  from  his  being  compelled  to  answer ;  but,  if  the  fact  of  the  witness  being 
in  danger  he  once  made  to  appear,  great  latitude  should  be  allowed  him  in  judging 
for  himself  of  the  effect  of  any  particular  question. 

Ledru  Rollin  Reynolds  was  adjudicated  a  bankrupt  on  a 
petition  filed  in  the  London  Bankruptcy  Court  on  the  23d  Sep- 
tember 1881.  On  the  4th  of  December  1880,  he  had  executed  a 
postnuptial  settlement  in  favor  of  his  wife  and  others,  of  which 
settlement  his  brother,  George  Kossuth  Mazzini  Reynolds,  was  one 
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of  the  trustees.  Oh  the  24th  of  January  1882,  G.  K.  M.  Rey- 
nolds was  examined  on  oath  before  Mr,  Registrar  Hazlett,  by 
counsel  for  the  trustee  in  bankruptcy,  touching  his  knowledge 
of  the  bankrupt's  property,  and  particularly  with  regard  to  the 
circumstances  under  which  the  settlement  had  been  executed,  and 
the  property  comprised  in  it.  Various  questions  were  put  to  the 
witness,  the  greater  number  of  which  the  witness,  by  the  advice  of 
his  counsel,  declined  to  answer,  on  the  ground  that  his  answers 
might  tend  to  criminate  him.  It  was  obvious  that  answers  to  some 
of  the  questions  could  not  possibly  have  such  a  tendency. 

The  Registrar  expressed  an  opinion  that  some  of  the  questions 
were  legal  and  proper  questions  ;  but,  as  the  witness  persisted  in 
his  refusal,  a  formal  order  was  made  by  the  registrar,  which,  after 
stating  that  the  questions  referred  to  in  the  transcript  of  the  short- 
hand notes  of  the  examination  had  been  put,  that  the  witness  had 
refused  to  answer  them  on  the  ground  that  these  answers  might  tend 
to  criminate  him,  and  that  it  appeared  to  the  registrar  that  some 
of  the  questions  were  legal  and  proper  questions  and  that  the  wit- 
ness was  bound  to  answer  them,  referred  the  further  examination 
to  the  chief  judge,  with  the  view  of  rendering  a  special  application 
to  his  lordship  for  the  committal  of  the  witness  to  answer  the  ques- 
tions unnecessary,  and  directed  the  witness  to  attend  before  the 
chief  judge  on  a  certain  day  for  such  further  examination. 

The  20th  of  February  was  the  day  appointed  for  hearing  the 
reference  from  the  registrar,  and  on  that  day  the  chief  judge,  after 
reading  the  transcript  and  hearing  counsel  for  the  trustee  and  the 
witness,  ordered  that  the  witness  ''  do  answer  all  lawful  questions 
put  to  him,  and  that  the  examination  be  referred  back  to  the  regis- 
trar for  that  purpose,''  and  that  the  witness  should  attend  the  ex- 
amination at  his  own  expense,  and  pay  the  costs  of  the  application. 

The  witness  appealed. 

Sorton  Smith,  Q.  C,  and  Montagu  Williams  {Terrell  with 
them),  for  the  appellant. 

Arthur  Charles,  Q.  C,  and  F.  C.  WilliSj  for  the  trustee. 

Tessel,  M.  R. — There  are  two  questions  to  be  decided  in  this 
case.  One  is  of  general  importance ;  the  other  question  arises  on 
the  circumstances  of  the  particular  case.  The  question  6f  general 
importance  is,  whether,  when  a  witness  objects  to  answer  a  question 
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on  the  ground  that  the  answer  to  the  question  put  to  him  may 
criminate  him  or  may  tend  to  criminate  him,  the  mere  statement 
of  the  belief  of  the  witness  himself  will  be  sufiScient,  or  whether 
the  judge  is  entitled  to  decide  (not  merely  accepting  the  witness's 
statement  that  he  believes  it)  whether  the  proposed  question  has 
really  a  tendency  to  criminate  the  witness,  or  might  fairly  be  con- 
sidered to  have  that  tendency  under  all  the  circumstances  of  the 
case.  Now,  upon  that,  there  are  various  dictay  and  one  express 
decision.  I  am  quite  aware  that  the  express  decision,  being  one 
of  the  Court  of  Queen's  Bench,  is  not  technically  binding  on  this 
court ;  but  at  the  same  time  it  is  a  decision  of  the  full  Court  of 
Queen's  Bench,  which  was  composed  at  that  time  of  very  eminent 
judges,  and  I  need  not  say  that  I  should  differ  from  them  with 
yery  great  hesitation.  That  was  in  the  case  of  Heg.  v.  Boye%, 
It  was  heard  in  the  year  1861,  and  this  very  point,  as  I  read  that 
case,  was  not  merely  the  subject  of  dieta^  but  clearly  of  decision. 
CocKBUBN,  C.  J.,  gave  judgment,  and  the  present  Lord  Black- 
burn, and  Crompton  and  Hill,  JJ.,  concurred  in  that  judgment. 
In  the  judgment  given  by  the  Lord  Chief  Justice  he  says  this : 
^'  It  was  also  contended  that  a  bare  possibility  of  legal  peril  was 
sufficient  to  entitle  a  witness  to  protection ;  nay,  further,  that  the 
witness  was  the  sole  judge  as  to  whether  his  evidence  would  bring 
him  into  danger  of  the  law,  and  that  the  statement  of  his  belief  to 
that  effect,  not  manifestly  made  mala  fide^  would  be  received  as 
conclusive.  With  the  latter  of  these  propositions  we  are  alto- 
gether unable  to  concur.  Upon  review  of  the  authorities,  we  are 
clearly  of  opinion  that  the  view  of  the  law  propounded  by  Lord 
Wenslbydalb  in  Oabom  v.  London  Dock  Company^  and  acted 
upon  by  Stewart,  V.  C,  in  Sidebottom  v.  Adkins^  is  the  correct 
one,  and  that,  to  entitle  a  party  called  as  a  witness  to  the  privilege 
of  silence,  the  court  must  see,  from  the  circumstances  of  the  case 
and  the  nature  of  the  evidence  which  the  witness  is  called  to  give, 
that  there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  bis  being  compelled  to  answer.  Indeed,  we  quite  agree  that, 
if  the  fact  of  the  witness  being  in  danger  be  once  made  to  appear, 
great  latitude  should  be  allowed  to  him  in  judging  for  himself  of 
the  effect  of  any  particular  question,  there  being  no  doubt,  as  ob- 
served by  Aldbrson,  B.,  in  Osbom  v.  London  Dock  Company^ 
that  a  question  which  might  appear  at  first  sight  a  very  innocent 
one,  might,  by  affording  a  link  in  a  chain  of  evidence,  become  the 
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means  of  bringing  home  an  ofTence  to  the  party  answering.  Sub- 
ject to  this  reservation,  a  judge  is,  in  our  opinion,  bound  to  insist 
on  a  witness  answering,  unless  he  is  satisfied  that  the  answer  will 
tend  to  place  the  witness  in  peril."  That  decision,  it  appears  to 
me,  states  the  law  correctly,  and  if  it  were  necessary  for  the  Court 
of  Appeal  to  affirm  it,  we  should  be  doing  well  and  wisely  in  say- 
ing we  did  affirm  it.  It  is  unnecessary,  after  that,  to  refer  to  the 
prior  decisions.  They  are  all  mere  dicta,  but  I  may  say  this,  that, 
as  regards  the  subsequent  case,  in  1877,  of  JEx  parte  Hchofield^  I 
am  not  sure  that  it  is  a  dictum;  I  rather  think  it  is  a  decision. 
That  was  the  case  where  James,  L.  J.,  said,  with  regard  to  an  ex- 
amination under  this  very  96th  section  of  the  Bankruptcy  Act  of 
1869  :  ^'  Of  course,  in  such  a  case,  the  judge  must  see  whether  the 
objection  is  a  genuine  one  or  not."  As  regards  the  prior  cases  we 
not  only  have  the  opinion  of  a  very  eminent  judge,  the  late  Lord 
Wensleydale,  which  was  given  in  the  case  of  Osbam  v.  London 
Dock  Company,  but  we  have  citations  from  three  standard  works, 
namely,  Best  on  Evidence  (6th  ed.,  p.  176),  Phillips  on  Evidence, 
10th  ed.,  vol.  8,  p.  488),  and  Taylor  on  Evidence  (7th  ed.,  1226), 
and  they  all  state  the  rule  in  the  same  way  as  it  was  in  effect  ulti- 
mately decided.  They  also  state  this,  which  is  obvious,  that  if 
you  allowed  the  witness,  merely  on  his  own  statement  of  his  belief 
that  an  answer  to  the  question  would  tend  to  criminate  him  (for 
that  is  all ;  he  is  only  bound  to  believe  that),  to  refuse  to  answer 
the  question,  it  would  enable  a  friendly  witness,  who  wished  to 
assist  one  of  the  parties,  to  escape  examination  altogether,  and  to 
refase  to  give  his  evidence ;  an  evil  so  great  that,  when  weighed 
even  against  the  chance  of  occasionally  assisting  to  convict  a  guilty 
man,  it  would  certainly  far  overbear,  as  a  question  of  public  policy, 
the  danger,  if  it  is  to  be  treated  as  a  danger,  of  assisting  to  convict 
a  guilty  man  occasionally  out  of  his  own  mouth.  Perhaps  our  law 
has  gone  even  too  far  in  that  direction ;  and,  without  at  all  im- 
pugning the  policy  of  the  law,  there  certainly  must  be  a  larger 
policy,  which  requires  a  person  to  answer,  where  the  judge  thinks 
he  is  not  bona  fide  objecting  with  a  view  of  claiming  privilege  to 
protect  himself,  but  to  prevent  other  parties  getting  that  testimony 
which  is  necessary  for  the  purposes  of  justice.  Now,  even  as 
regards  judges  who  entertain  the  contrary  opinion,  it  is  quite  plain 
that  they  make  the  exception  of  mala  fid^s.  I  have  only  to  refer,  for 
that,  to  the  statement  of  Pollock,  C.  B.,  in  the  case  of  Adams  v. 
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Lloyds  where,  having  stated  the  rule  in  favor  of  protection  on  a 
witness's  own  oath,  he  says  this :  *'  The  only  exception  I  would 
make  would  be  this :  if  the  circumstances  disclosed  made  the  judge 
perfectly  certain  that  the  witness  was  trifling  with  the  court,  and 
availing  himself  of  a  rule  of  law  in  which  in  fact  there  was  no 
good  ground,  then  I  think  it  is  the  duty  of  the  judge  to  insist  on 
his  answering."  So  that  even  those  judges  who  hold  to  the  other 
mle  make  that  exception.  That  being  so,  the  second  question  we 
have  to  consider  is,  whether  it  does  appear  to  the  court  in  this  case 
that  there  is  any  reasonable  fear  of  the  questions,  when  answered, 
tending  to  convict  the  witness  of  a  criminal  offence,  or  tending  to 
criminate  him  in  any  way.  When  the  court  has  to  decide  that 
point,  it  must  consider  what  the  nature  of  the  case  is,  and  what 
the  witness  has  said.  When  you  look  at  these  questions,  and  what 
he  has  refused  to  answer,  the  conviction,  I  think,  must  force  itself 
upon  the  mind  of  any  one  that  the  witness  refused  to  answer  be- 
cause he  did  not  want  to  give  the  information,  and  that  he  was 
trifling  with  the  court.  The  kind  of  questions  which  he  refused  to 
answer  seemed  to  me  to  lead  to  that  conclusion.  But  it  is  sug- 
gested that,  though  the  witness  did  not  say  so,  and  though  there 
was  no  evidence  before  the  court,  there  was  a  real  danger  of  his 
being  indicted,  together  with  his  brother,  for  what  would  be,  no 
doubt,  a  conspiracy  if  proved,  that  is,  a  deliberate  combining  with 
his  brother  to  cheat  the  brother's  creditors  by  withdrawing  from 
them  a  portion  of  the  brother's  property.  That,  no  doubt,  would 
be  an  indictable  offence,  but  we  must  see  whether  there  is  any 
indication  of  anything  of  the  kind.  In  the  first  place,  all  that  is 
alleged  against  the  witness  is,  that  he  is  the  trustee  of  a  voluntary 
settlement,  and  that  in  that  capacity  certain  stocks,  &c.,  were  trans- 
ferred to  him.  Then  he  is  asked  whether  he  is  the  trustee,  what 
stocks,  &c.,  were  transferred  to  him,  and  what  has  become  of  them. 
There  is  not  anywhere  any  suggestion  in  the  proceedings  in  bank- 
ruptcy that  there  was  anything  like  conspiracy  between  himself 
and  his  brother.  There  is  produced  a  document,  not  issued  by  any 
of  the  parties  in  the  bankruptcy,  but  by  some  creditors  of  the 
brother,  who  have  filed  a  statement  of  claim,  in  which  the  same 
facts  are  alleged,  but  it  is  there  also  alleged  that  the  transfer  was 
made  to  this  witness,  and  as  he  well  knew  by  the  bankrupt,  with 
the  view  to  defraud  his  creditors.  But  even  that  allegation  does 
not  make  a  charge  of  conspiracy ;  it  is  only  made  to  defeat  the 
Vol.  XXXI.— 4 
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operation  of  the  settlement  as  against  the  creditors,  who  were  the 
plaintiifs  in  that  action.  I  do  not  think  for  a  moment  that  the 
witness  is  under  any  bona  fide  belief  that  any  such  charge  of  con- 
spiracy will  be  made,  or  that  he  ha^  any  idea  of  such  a  charge ;  in 
fact,  I  think  the  notion  of  an  indictment  for  such  a  conspiracy 
could  only  present  itself  to  the  mind  of  some  one  who  was  very 
familiar  indeed  with  the  law  of  conspiracy.  The  real  position  of 
matters  appears  to  me  to  be,  that  the  witness  did  not  wish  to  afford 
any  assistance  to  the  creditors  in  obtaining  possession  of  the  property 
of  the  bankrupt  which  bad  been  kept  from  them.  I  think  that 
was  the  real  prevailing  motive  with  him,  and  not  any  real  fear  of 
criminal  procee<iings.  That  being  so,  I  think  he  ought  to  answer 
the  questions,  subject,  however,  to  this  observation,  that  he  will  be 
entitled  to  object  to  any  particular  question  which  obviously  has  a 
tendency  to  criminate  him,  or  which,  in  the  opinion  of  the  pre- 
siding judge,  would  tend  to  criminate  him  in  regard  to  any  matter, 
or  may  be  reasonably  held  to  criminate  him ;  that  is  to  say,  we  do 
not  intend  to  decide  that  he  must  answer  every  question  that  he 
has  been  asked,  but  that  he  must  answer  the  questions  subject 
to  objecting  to  particular  questions,  on  a  reasonable  ground  that 
that  particular  question,  or  those  particular  questions,  might  crim- 
inate him,  or  might  tend  to  criminate  him. 

Cotton,  L.  J. — I  am  of  the  same  opinion,  and  on  the  same 
grounds.  There  is  but  little  for  me  to  add.  As  I  understand, 
Mr.  Horton  Smith's  contention  was  this,  that  a  witness,  on  being 
called,  may,  at  the  very  first  question  which  is  asked  him,  at  once 
put  down  his  foot  and  say,  '^  I  refuse  to  answer  that  question,  be- 
cause it  may  tend  to  criminate  me,"  although  there  is  nothing  stated 
by  him,  and  no  facts  appear  in  the  case  which  would  render  that 
even  possible.  In  my  opinion  that  would  lead  to  the  most  mon- 
strous conclusion.  I  will  say  no  more  than  that  I  think  the  rule 
is  correctly  stated  in  the  case  of  Heg.  v.  Boye$^  and  that  to  that 
decision,  and  the  rule  there  laid  down  I  adhere.  As  regards  the  other 
point,  whether  the  witness  in  this  particular  case  can  protect  him- 
self effectually,  I  think  we  have  got  the  rule  laid  down  by  James, 
L.  J.,  in  the  case  of  Ex  parte  Scholefield,  Re  Firth ;  that  is  to 
say,  that  the  judge  must  satisfy  himself  and  decide  whether  the 
objection  is  a  genuine  one.  Looking  at  the  way  in  which  this  wit- 
ness claims  his  privilege,  I  am  satisfied,  as  the  registrar  seems 
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clearly  to  have  been,  that  it  was  not  a  genuine  objection  on  the 
ground  that  it  would  tend  to  criminate  him.  To  every  question  that 
was  asked  him,  even  such  a  question  as  this,  ^^  Have  you  ever  been 
at  Mr.  James's  office  in  Fleet  street  in  your  life  V*  his  answer  was, 
*'  I  object  to  answer  that,  on  the  ground  that  it  may  tend  to  crimi- 
nate me."  Now  I  cannot  think  that  that  was  a  genuine  objection 
on  the  ground  stated,  but  that  there  was  some  other  reason  for  the 
witness  putting  his  foot  down  at  once  and  saying,  ^'  You  will  get 
nothing  out  of  me.*'  I  think,  therefore,  the  order  was  right.  Of 
course  this  will  not  decide  that,  if  he  does  refuse  to  answer  any 
question  as  to  which  there  is  a  reasonable  probability  that  the 
answer  would  tend  to  criminate  him,  he  is  bound  to  answer  that. 
The  court  will  consider  any  such  objection  taken  by  him  when,  and 
if  it  is  taken. 

LiNDLET,  L.  J. — I  am  of  the  same  opinion.  The  order  ap- 
pealed from  was  made  by  the  chief  judge  in  bankruptcy,  and  it 
was,  in  substance,  that  this  gentleman  should  submit  to  an  exami- 
nation at  his  own  expense,  and  should  answer  all  lawful  questions 
that  might  be  put  to  him.  That  order,  of  course,  must  be  qualified. 
The  reason  it  was  made  was  that  he  declined  to  answer  anything  at 
all.  Now  let  us  consider  that.  The  efiect  of  the  examination 
satisfies  me  that  his  objection  was  not  taken  bona  jide  for  his  own 
protection  at  all.  He  did  not,  in  fact,  know  of  this  claim ;  the 
claim  had  not  then  come  to  his  knowledge.  But,  apart  from  that, 
the  tone  of  his  answers  satisfies  me  that  he  was  not  considering  his 
own  protection,  but  that  he  was  considering  how  he  could  prevent 
those  interested  in  upsetting  this  settlement  from  succeeding  in  that 
object.  That  was  what  was  passing  through  his  mind,  and  not  any 
danger  of  a  criminal  proceeding.  Twenty  years  ago  this  question 
as  to  how  far  the  oath  of  a  witness  was  conclusive  was  settled  by 
the  Court  of  Queen's  Bench  in  Reg,  v.  Boyes^  and  that  decision 
has  never  been  disturbed  since.  There  were,  as  to  that,  differ- 
ence of  opinion  before,  but  to  the  rule  so  laid  down  then,  which  I 
have  never  heard  questioned  since,  we  are  all  disposed  to  adhere. 
I  have  always  thought  that  the  rule  as  laid  down  there  was  per- 
fectly well  settled,  and  it  is  not  for  us  now  to  disturb  it.  Then,  as 
to  what  is  to  be  done  in  the  future ;  of  course,  I  do  not  mean  to 
Bay  there  may  not  be  some  indictment  for  conspiracy  against 
this  gentleman.     I  do  not  know  whether  there  will  or  will  not,  and 


28 


EX  PARTE  REYNOLDS. 


I  do  not  know  whether  he  is  open  to  it  or  not ;  possibly  he  is.  I 
can  well  understand  that  some  ingenious  gentleman  like  Mr.  M<mr 
tagu  Williams  might  suggest  how  an  indictment  for  conspiracy 
might  be  framed  against  him.  That  is  possible  enough.  If,  when 
Airther  questions  are  put  to  him,  he  declines  to  answer,  and  the 
judge  or  presiding  registrar  is  of  opinion  that  he  is  declining  to 
answer  bona  fide  for  his  own  protection,  and  there  is  any  appreci- 
able danger  to  him,  the  witness  will  be  entitled  to  the  benefit  of 
silence ;  otherwise  he  will  have  to  answer  the  questions  put  to  him. 
This  appeal  must  therefore  be  dismissed  with  costs. 


At  the  commencement  of  the  present 
century,  the  Criminal  Code  of  England 
vraSf  perhaps,  the  most  severe  in  Europe. 
To-day  it  is  probably  the  most  humane. 
The  history  of  English  criminal  law,  of 
its  growth  and  development,  of  the  pro> 
tection  it  accorded  or  failed  to  accord  to 
persons  accused  of  crime,  is  full  of  inter- 
est and  exceedingly  instructive.  It  is 
sufficiently  startling  to  find  that  an  act  of 
Elizabeth  made  picking  a  pocket  awcapital 
oflTence,  but  our  surprise  is  surpassed 
when  wo  find  that  an  act  was  passed  as 
late  as  the  reign  of  WiUiam  III.,  which 
affixed  the  same  penalty  to  shoplifting, 
although  the  article  did  not  exceed  the 
value  of  five  shillings.  And  the  opposi- 
tion that  Sir  Samuel  Romillt  and  Sir 
James  Mackintosh  had  to  contend  with 
in  their  efforts  to  mitigate  the  severity 
of  the  penal  code,  in  the  first  quarter  of 
the  present  century,  makes  strange  read- 
ing for  us  of  to-day.  We  exclaim 
against  the  superstitious  barbarity  of 
ancient  times,  which  demanded  that  a 
person  accused  of  crime  should  demon- 
strate his  innocence  in  a  trial  by  ordeal, 
and  pity  the  ancient  Greeks,  as  we  read 
in  the  Antigone  of  Sophocles,  how  a  per- 
son suspected  by  Creon  of  a  misde- 
meanor, declared  himself  ready  *'  to 
handle  hot  iron  and  to  walk  over  fire" 
to  prove  his  innocence.  At  the  same 
time,  we  forget  that  it  was  not  until  1818 
that  trial  by  **  wager  of  battle"  was 
abolished  in  England.  And  it  was  not 
until    1836   that   prisoners  accused   of 


crime  were  allowed  by  the  laws  of  Eng- 
land to  have  counsel  to  defend  them. 
Not  only  was  counsel  denied  to  the  ac- 
cused, but  for  a  long  time  a  person  ac- 
cused of  a  capital  crime  was  not  suffered 
to  exculpate  himself  by  the  testimony 
of  any  witnesses.  Queen  Mary,  how- 
ever, when  she  appointed  Sir  Bicharo 
MoBGAN  to  be  Chief  Justice  of  the  Com- 
mon Pleas,  informed  him,  **  that  notwith- 
standing the  old  error,  which  did  not 
admit  any  witness  to  speak,  or  any  other 
matter  to  be  heard,  in  favor  of  the  ad- 
versary, her  majesty  being  party,  her 
highness'  pleasure  was,  that  whatsoever 
should  be  brought  in  favor  of  the  subject 
should  be  admitted  to  be  heard  :"  Hol- 
lingsh.  1112;  St.  Tr.  I.  72;  4  Black- 
stone's  Com.  359.  A  glance  at  the  past 
satisfies  us  that  English  criminal  law, 
in  times  not  long  past,  was  unnecessarily 
severe  and  inhuman.  It  certainly  did 
not  err  in  favor  of  the  accused.  It  is 
possible,  however,  that  in  more  recent 
years  the  tendency  has  been  to  favor  the 
accused  at  the  expense  of  justice. 

But  one  of  the  most  important  prin- 
ciples adopted  in  the  interests  of  justice 
and  humanity  is  that  which  requires  that 
the  proceeding  to  establish  guilt  shall  not 
be  inquisitorial.  '*A  peculiar  excel- 
lence of  the  common  law  system  of  trial 
over  that  which  has  prevailed  in  other 
civilized  countries,  consists  in  the  fact 
that  the  accused  is  never  compelled  to 
give  evidence  against  himself.  Much  an 
there  was  in  that  system  that  was  heartless 
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tnd  cruel,  it  recognised  fallj  the  danger- 
oat  and  utterly  an  tnut worth  j  character 
of  extorted  oonfenions,  and  was  never 
lahjeet  to  the  reprocu^h  that  it  gave  jad(^ 
ment  upon  them :"  Cooley*s  Const.  Lim. 
384.    That  an  accnsed  person  cannot  be 
compelled  at  oommon  law  to  give  eridenoe 
tending  to  criminate  himself  is  so  well  es- 
tablished that  any  citation  of  the  authori- 
ties seems  superfluous.      Nevertheless, 
reference  may  be  had  to  the  following  : 
LnwT.  Mitckdl,  18  Me.  S72  ;  State  t. 
Bitansk^,  3  Minn.  S46,  258 ;    Simmong 
T.  HoUter,  13  Id.  S49  ;  Head*8  Cau,  44 
BCiss.  731  ;  Slate  r.  Sneed,  84  N.  C.  828  ; 
CxMMmomUk  T.  Nichofs,  1 14  Mass.  286  ; 
Banui  T.  State,  19  Conn.  404  ;  Grannie 
▼.  Brandon,  5  Day  979  ;  Eall  t.  State, 
40  Ala.  698 ;  Caikmm  y.  Thompeon,  56 
Id.  166 ;  Clark  r.   Reeae,  35  Cal.  89  ; 
Ex  parte  Rome,  7  Id.   184  ;  Coetart  t. 
State,  14  Ark.  539  ;  Bdlinger  t.  Feople, 
8  Wend.  596 ;  People  ▼.  Haddey,   84 
N.  Y.  83;  Pheenix  t.  Dtxpy,  53  How. 
Pr.  1S8;  CW/oi  t.   Commimwealth,   84 
Grttt.  624;   Jenmnge  r.  Prentice^   39 
Mich.  421. 

The  principal  case  considers  the  ques- 
tion whether  a  witness  iB  the  sole  judge 
whether  a  question  put  to  him  may  tend 
to  criminate  him.     The  English  cases 
tre  examined  in  the  opinions  pronounced, 
nd  it  is   announced    that    while  the 
qnestion  raised  has  been  alluded  to  in 
Kveral  cases,  there  have  only  been  two 
express  decisions  thereon.     The  flrst  was 
m  Regina  t.  Boyee,  1  B.  ft  8.  311,  de- 
cided as  late  as  1861.     The  second  was 
in  Ex  parte  Sdiofie/d,  L.  R.,  6  Ch.  DiT. 
230,  decided  in  1877.     Prerious  to  these 
decisions,  it  seems  there  had  been  merely 
dkta  expressed   on   both  sides  of  the 
qnestioD.    To  these  two  express   deci- 
sions Aere  is  now  added  that  announced 
in  the  principal  case,  all  three  agreeing 
that  the  court  must  determine  from  the 
nature  of  the  case  and  the  character  of 
the  qnestion  whether  an  answer  to  it 
might  be  such  as  to  criminate  the  wit- 


It  is  curious  to  notice  that  while  there 
was  no  express  decision  on  this  question 
in  England  until  1861,  there  were 
several  decisions  in  the  courts  of  this 
country,  announced  at  a  much  earlier 
day,  and  of  the  same  tenor  as  that  an- 
nounced in  the  principal  case.  But 
these  cases  seem  to  have  been  overleoked 
by  the  English  courts  in  their  considera- 
tion of  the  subject.  The  matter  came 
up  in  this  country  in  1807  in  the  famous 
trial  of  Aaron  Burr,  for  treason,  in  the 
Circuit  Court  of  the  United  States,  at 
Richmond.  Mr.  Chief  Justice  BIah- 
8HALL  presided.  Sereral  days  were  con- 
sumed in  the  argument  of  the  qnestion 
by  distinguished  counsel.  The  chief  jus- 
tice took  time  to  deliberate,  and  an- 
nounced that  the  court  must  determine 
in  the  first  instance  whether  the  question 
was  of  such  a  nature  that  an  answer 
could  criminate  the  witness.  That  if  the 
court  saw  that  the  question  was  of  snch 
a  description  that  an  answer  to  it  might 
or  might  not  criminate  the  witness,  ac- 
cording to  the  purport  of  the  answer, 
that  in  snch  case  it  then  rested  with  the 
witness,  who  alone  conld  tell  what  his 
answer  would  be,  to  answer  the  question 
or  not.  "  If  in  such  a  case  he  say,  upon 
his  oath,  that  his  answer  would  criminate 
himself,  the  court  can  demand  no  other 
testimony  of  the  fact.  If  the  declara- 
tion be  untrue,  it  is  in  conscience  and  in 
law  as  much  a  perjury  as  if  he  had  de- 
clared any  other  untruth  upon  his  oath  ; 
as  it  is  one  of  those  cases  in  which  the 
rule  of  law  must  be  abandoned,  or  the 
oath  of  the  witness  be  receired :"  4 
Causes  C6ldbres  253;  Burr's  Trial;  s. 
c,  1  Rob.  215. 

In  People  ▼.  Mather,  4  Wend.  229, 
854  (1830),  this  subject  was  carefully 
considered  in  the  Supreme  Court  of  New 
York,  Mr.  Justice  Mahct  pronouncing 
the  opinion.  The  conclusion  reached  was 
thus  expressed :  '*  Where  he  claims  to  be 
excused  from  answering  because  his  an- 
swer will  hare  a  tendency  to  implicate 
him  in  a  crime  or  misdemeanor,  or  will 
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expose  nim  to  a  penalty  or  forfeiture, 
then  the  coart  are  to  determine  whether 
the  answer  he  may  give  to  the  question 
c^n  criminate  him  directly  or  indirectly, 
by  furnishing  direct  evidence  of  his  guilt, 
or  by  establishing  one  of  many  facts, 
which  together  may  constitute  a  chain  of 
testimony  sufficient  to  warrant  his  con- 
viction, but  which  one  fact  of  itself  could 
not  produce  such  result;  and  if  they 
think  the  answer  may  in  any  way  crimi- 
nate him,  they  must  allow  his  privilege, 
without  exacting  from  him  to  explain 
how  he  would  be  criminated  by  the  answer 
which  the  truth  may  oblige  him  to  give. 
If  the  witness  was  obliged  to  show  how 
the  effect  is  produced,  the  protections 
would  at  once  be  annihilated.  The 
means  which  he  would  be  in  that  case 
compelled  to  use  to  obtain  protection, 
would  involve  the  surrender  of  the  very 
object  for  the  security  of  which  the 
protection  was  sought."  And  to  the 
same  effect  is  Curtii  v.  Knox,  2  Denio 
341,  342  (1845). 

So  the  Supreme  Court  of  New  Hamp- 
shire in  Jcmvrin  v.  Soanmumf  9  Foster 
290  (1854),  declared:  ''Whether  the 
answer  may  tend  to  criminate  or  expose 
the  witness,  is  a  point  which  the  court 
will  determine  under  all  the  circum- 
stances of  the  case  ;  but  without  requir- 
ing him  fully  to  explain  how  he  might 
be  criminated  by  the  answer,  which  th^ 
truth  would  oblige  him  to  give;  for  if 
he  were  obliged  to  show  how  the  effect 
would  be  produced,  the  protection  which 
the  rule  is  designed  to  afford  would  be 
destroyed.**  And  in  1854,  in  Richman 
V.  State,  2  Qreene  532,  the  Supreme 
Court  of  Iowa  followed  the  rule  an- 
nounced in  Burr*s  Case,  supra,  and  held 
that  while  the  witness  was  the  sole  judge 
when  it  appeared  from  the  very  nature 
of  the  question  that  any  answer  might 
criminate  him,  yet  it  would  be  otherwise 
in  cases  where  this  did  not  appear  from 
the  nature  of  the  question. 

The  Supreme  Court  of  South  Carolina 
has  sometimes  been  supposed  to  have  laid 
down  a  contrary  rule  in  State  y.  Ed- 


wards, 2  Nott  &  McCord  13  (1819), 
where  it  is  declared  that  the  witness  and 
not  the  court  determines  the  matter,  and 
it  is  said :  *'  It  is  utterly  impossible  that 
the  court  can  decide  Without  possessing 
a  full  and  complete  knowledge  of  all  the 
facts  which  it  may  be  important  for  the 
witness  to  conceal ;  therefore  something 
must  necessarily  be  left  to  the  witness ; 
and  we  have  the  same  security  for  a 
knowledge  of  the  fact  that  he  may  be 
implicated  by  the  answer,  that  we  have 
for  the  knowledge  of  any  other  fact." 
It  is  to  be  observed,  however,  that  the 
language  used  is  entirely  consistent  with 
the  rule  laid  down  in  Burr*s  Ccute,  pro- 
vided the  question  asked  was  such  that 
the  court  could  see  from  it  that  an  an- 
swer might  implicate  the  witness.  And 
as  we  read  the  case,  the  court  seems  to 
have  been  satisfied  that  the  answer  might 
criminate  the  witness,  or  lead  up  to  a 
question  that  would  directly  do  so. 
It  is,  moreover,  to  be  observed  that  the 
same  court  in  Paoie  v.  Perritt,  I  Spear 
128  (1842),  while  recognising  the  au- 
thority of  State  V.  Edwards,  supra,  at 
the  same  time  recognised  the  author- 
ity of  the  rule  announced  in  Burros 
Case,  As  we  read  the  cases  they  are 
consistent  with  Burros  Case, 

But  Warner  v.  Lucas,  10  Ohio  336 
(1840),  is  no  doubt  to  be  recognised  an 
holding  that  the  witness  himself  is  sole 
judge  whether  a  question  will  criminate 
him,  and  that  the  court  has  no  authority 
in  the  matter.  It  cannot  be  reconciled 
with  the  rule  in  Burros  Case,  And  it 
may  be  that  Chamberlain  v.  Wiilson,  12 
Vt.  492,  493  (1840),  is  to  be  understood 
in  the  same  way,  although  that  is  not  so 
clear.  However  this  may  be,  we  take 
it  that  it  is  evident  that  the  weight  of 
authority  in  this  country  is  clearly  in 
support  of  the  doctrine  announced  in  the 
principal  case. 

While  a  witness  is  not  bound  to  answer 
a  question  criminating  himself,  yet  a 
question  may  be  properly  put  to  a  wit- 
ness the  answer  to  which  may  criminate 
him,  for  it  is  his  privilege  to  answer  or 
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to  reftue  to  answer.  And  he  may  con- 
sequently waive  Ida  priTilege  if  he  thinks 
proper :  People  t.  Arnold,  40  Mich.  710; 
United  SbUea  y.  Craiyj  4  Wash.  C.  C. 
"32 ;  Vaughn  y.  Perrine,  3  N.  J.  Law 
728;  Fries  v.  Bnigler,  12  Id.  79; 
Chamberlain  y.  Willmm,  13  Vt.  489  ; 
Treat  ?.  Brovmng,  4  Conn.  408  ;  South- 
ard r,  Rafordy  6  Cowen  259 ;  New- 
eomb  T.  Suae,  37  Miss.  383 ;  Low  y. 
^itrM,  IS  Me.  372  ;  State  y.  Bilanaky, 
3  Minn.  246,  258  ;  Simtnons  y.  Holster^ 
13  Id.  249. 

It  is  the  priyil^;e  of  the  witness 
Alone  to  decline  to  answer.  The  party 
against  whom  he  is  called  cannot  object 
to  his  giving  eyidence  to  criminate  him- 
self: Gmmomoealth  y.  ShaWf  4  Gush. 
594;  Clark  y.  Reese,  35  Cal.  89  ;  State 
T.  Fiuter,  23  N.  H.  348 ;  Newcomb^s 
Caae,  svpra;  Cobum  v.  Odeli,  30  N.  H. 
S40;  Haines  y.  Dennett,  11  Id.  180; 
MaCartjf  y.  Bond,  9  La.  351  ;  Retina 
T.Kmglake,  11  Cox  499. 

Neither  is  it  the  privilege  of  counsel  to 
interpose  the  objection  :  Thomas  v.  NeW' 
tok,  M.  &  M.  48  n.,  per  Ld.  Tenteb- 
DIH ;  Regina  v.  Adey,  1  M.  &  K.  94  ; 
Slate  T.  Wentworth,  65  Me.  234. 

If  the  witness  is  aware  of  his  right  to 
Mine  to  answer,  having  been  informed 
thereof,  yet  chooses  to  waive  his  privilege 
•ad  answer,  he  thereby  surrenders  his 
right  to  object  to  answering  any  further 
questions  in  relation  to  that  transaction, 
bot  is  boand  to  answer  all  questions 
reUtiTe  thereto.  '*By  the  common 
law,"  said  Mr.  Chief  Justice  Gray,  of 
Musadnisetts,  ^'a  witness  cannot  be 
obliged  to  criminate  himself,  and  may 
therefore  refuse  tq  testify  to  any  facts 
which  will  tend  to  prove  him  guilty  of  a 
crime.  Bat  his  refusal  must  be  made  at 
the  beginning  of  his  examination  upon 
the  issue  whether  a  crime  has  been  com- 
mitted by  him.  If  he  answer  any  ques- 
tions npon  that  subject,  he  cannot  after- 
wards interpose  his  privilege,  but  is 
liable  to  be  folly  examined  and  cross- 
duninedupon  the  matter:"  Foster  y. 


Pierce,  11  Cush.  437  ;  Cfmonnnwealth  V. 
Pi  ice,  10  Gray  472;  (hmmonwfalth 
y.  Nichols,  114  Mass.  286.  8ee  also 
Brown  v.  Brown,  5  Mass.  320 ;  State  v. 
Foster,  8  Foster  354 ;  State  v.  A'—,  4 
N.  H.  562  ;  Low  v.  MUchell,  18  Me. 
372:  Commonwealth  v.  Pratt,  126  Mn!<s. 
462 ;  Mattocks  r,  Owen,  5  Vt.  47  ; 
Chamberlain  v.  Willson,  12  Id.  491  ; 
Dixon  v.  Vale,  \  Car.  h  K  278  ;  AVwt 
y.  Chapman,  2  Id.  570;  Dandridije  v. 
Corden,  3  Id.  11.  But  the  witness  can- 
not be  held  to  have  waived  his  privilege 
if  he  was  unaware  that  he  possessed  the 
privilege  of  declining  to  answer  :  Cullen 
y.  Commonwealth,  24  Gratt  624.  If,  how- 
ever, his  testimony  lun  been  given  with 
a  knowledge  of  the  privilege,  but  with- 
out fully  understanding  it,  it  then  be- 
comes discretionary  with  the  trial  judge 
to  allow  the  witness  to  claim  his  privi- 
lege and  strike  out  the  evidence :  Mui/o 
v.  A\fayo,  119  Biass.  290.  The  fact  that 
the  witness  has  waived  his  privilege  as 
to  one  criminal  act  constitutes  no  waiver 
as  to  another  criminal  act  not  connected 
therewith  :    Low  v.  MitrJull,  supra, 

A  witness  cannot  be  excused  from 
answering  a  question  criminating  him- 
self when  a  criminal  prosecution  for  the 
imputed  otfence  is  barred  by  the  Statute 
of  Limitations :  Calhoun  v.  Thompson, 
56  Ala.  166  ;  United  States  v.  Smith,  4 
Day  126 ;  Roberts  y.  Allatt,  M.  db  M. 
192,  per  Ld.  Tehtebdek  ;  Bxrkhurst 
v.  Lowten,  1  Mer.  400,  per  Ld.  £ldom  ; 
Williams  v.  Farrington,  2  Cox  Ch.  202  ; 
Davis  y.  Reid,  5  Sim.  443.  Neither 
can  ho  claim  the  privilege  when  he  has 
been  pardoned :  Regina  y.  Boyes,  I 
Best  &  S.  309,  327.  But  it  has  been 
said  that  the  witness  is  entitled  to  insist 
on  the  privilege  of  not  answering  when 
the  answer  would  subject  not  merely  the 
witness  but  even  the  husband  or  the 
wife  of  the  witness  to  a  criminal  prose- 
cution :  Cartwright  v.  Green,  8  Vesey 
406  ;  Regina  v.  All  Saints,  6  M.  &  S. 
200  ;   2  Taylor's  Ev.  1453. 

It  is  a  well-known  fact  that  by  ex^ 
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press  provision  in  the  Constitution  of  the 
United  States,  and  in  the  Constitutions 
of  the  several  states,  with  hardly  an  ex- 
oeption,  this  right  to  be  protected  against 
giving  self'<ariininating  evidence  has  been 
seenred  beyond  the  power  of  legislative 
or  judicial  infringement.  But  statutes 
have  been  adopted  in  some  of  the  states 
providing  that  the  testimony  given  by  a 
witness  on  the  trial  of  another  cannot  he 
used  against  such  witness  in  a  criminal 
prosecution  for  the  offence  concerning 
which  he  testifies,  and  providing  for  his 
giving  testimony  on  such  trial  against 
such  third  party,  subject  to  this  pro- 
tection. And  in  this  connection  it  has 
been  held  that  the  constitutional  pro- 
visions above  noted  are  designed  for  the 
protection  of  the  witness  against  convic- 
tion for  a  criminal  offence,  and  not  as 
an  immunity  for  crime,  and  that  to  the 
extent  that  such  statutes  afford  him  pro- 
tection against  such  conviction  they  are 
no  invasion  of  his  right  to  be  exempt 
from  self-accusation:  Conari  v.  Stait^ 
14  Ark.  539;  Stai%  v.  Qiiar/«5,  13  Id. 
307  ;  Ex  parte  Bowej  7  Cal.  1 84. 

It  is  to  be  noted,  however,  that  the 
constitutional  provision  that  *'no  ac- 
cused shall  be  compelled  to  give  evidence 
against  himself  in  any  criminal  case"  is, 
in  general,  a  protection  to  the  witness 
either  on  his  own  or  on  another's  trial : 
Cullen  V.  Commonwealth^  24  Gratt.  624 ; 
Emery^a  Cn»e,  107  Mass.  172  ;  People 
V.  Kelly,  24  N.  Y.  74. 

It  is  familiar  to  all  that  in  some  of  the 
states  statutes  have  been  passed  which 
give  to  an  accused  person  the  right  to 
testify  in  his  own  behalf.  '*  These  stat- 
utes, however,  cannot  be  so  construed  as 
to  authorize  compulsory  process  against 
an  accused  to  compel  him  to  disclose 
more  than  he  chooses ;  they  do  not 
BO  far  change  the  old  system  as  to 
establish  an  inquisitorial  process  for  ob- 
taining evidence ;  they  confer  a  privilege 
which  the  defendant  mav  use  at  his 
Option.  If  he  does  not  choose  to  avail 
himself  of  it  unfavorable  inferences  are 


not  to  be  drawn  to  his  prejudice  from 
that  circumstance ;  and  if  he  <ioes  tes- 
tify, he  is  at  liberty  to  stop  at  any  point 
he  chooses,  and  it  must  be  left  to  the 
jury  to  give  a  statement,  which  he  de- 
clines to  make  a  full  one,  such  weight  as, 
under  the  circumstances,  they  think  it 
entitled  to;  otherwise  the  statute  must 
have  set  aside  and  overruled  the  consti- 
tutional maxim  which  protects  an  accused 
party  against  being  compelled  to  testify 
against  himself,  and  the  statutory  privi- 
lege becomes  a  snare  and  a  danger: 
Cooley's  Const.  Lim.  (4th  ed.)  «817, 
and  cases  there  cited.  It  is  to  be  ob- 
served, however,  that  it  has  been  held 
that  where  a  defendant  in  a  criminal  case 
at  his  own  request  becomes  a  witness, 
he  thereby  waives  his  constitutional 
privilege  and  subjects  himself  to  the 
peril  of  cross-examination  as  to  all 
matters  pertinent  to  the  issue.  '*He 
cannot  have  the  privilege  of  self-exoner- 
ative testimony  without  incurring  the 
dangers  incident  to  discreditive  or  crimi- 
native cross-interrogation  :*'  State  v. 
Wentworthy  65  Me.  240 ;  State  v.  O&er, 
52  N.  H.  459  ;  Commonwealth  v.  Bonner^ 
97  Mass.  587  ;  CotmnonweaHh  v.  il/or- 
gan^  107  Id.  199  ;  Commonwealth  v. 
Mullen,  97  Id.  545  ;  Connors  v.  People^ 
50  N.  Y.  240  ;  People  v.  Casey,  72  Id. 
393  ;  I^e  v.  Greenfield,  23  Hun  471. 
It  is  held  that  a  ])arty  offerinfi;  himself 
as  a  witness  in  his  own  behalf,  and  re- 
fusing to  answer  upon  the  g/ound  that 
his  answer  might  have  a  tendency  to 
criminate  himself  stands  differently  from 
a  third  person  brought  into  court  to  tes- 
tify in  a  case  in  which  he  has  no  interest, 
and  that  his  refusal  to  answer  in  such 
case  is  competent  evidence  against  him  : 
Andrews  v.  Frye,  104  Mass.  234 ;  Com- 
monwealth  v.  Nichols,  114  Id.  287; 
Norfolk  V.  Gaylord,  28  Conn.  309. 

The  length  of  this  note  precludes  us 
from  considering  at  length  the  interest- 
ing question  whether  the  courts  can  order 
a  person  accused  of  crime  to  make  pn>- 
fert  of  his  person.    Would  this  be»  to 
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etTect,  compelling  the  witness  to  give 
evidence  against  himitelf,  and  therafore  a 
violation  of  his  constitutional  rights  ? 
The  sathorities  are  in  conflict  on  this 
Mibject.  The  courts  of  North  Carolina, 
N'cvads  and  Texas  have  recognised  the 
ri^ht  of  the  court  to  compel  the  accused 
to  make  profert  of  his  person  :  Garrets 
^'.w,  71  N.  C.  85  ;  Slate  v.  Ah  Chuey, 
U  Key.  79 ;  Walker  v.  State,  7  Tex. 
Ct.  of  App.  245,  265.  While  in  Georgia, 
Xew  York  and  Tennessee  a  different 
•  onciusion  has  been  reached  :  Blackwell 
V.  State  (Sup.  Ct.  of  Ga.)  ;  3  Crim. 
Law  Mag.  394  ;  Day  r.  State,  63  Ga. 
667 ;  I^pie  v.  McCoy,  45  How.  Pr. 
216;  Stoke»  ▼.  State,  5  Baxter  619; 
s.  c.  30  Am.  Rep.  72.  And  see  15 
^'ent.  L.  J.  2,  where  tlicse  cases  have 
been  considered  in  detail  by  the  writer 
ii^  this  note. 

In  Myert  x.  State,  8  Tex.  Court  of 
App^  321,  the  court  considers  it  ques- 
tionable whctlter  a  recusant  witness  can 
U^  put  in  solitary  confinement  on  bread 
aud  water  until  he  answers.  The  gen- 
eral rale  in  commitments  for  contempt, 
'^hen  the  imprisonment  is  intended 
mcrelT  as  a  punisluncnt  for  the  offence, 
i<  that  the  commitment  should  specify 
«i'»me  definite  time  during  which  the  im- 
prisonment is  to  continue.  But  it  is 
well  settled  that  where  a  witness  refuses 
f)  answer  a  lawful  question  he  may  be 
imprisoned  until  he  docs  answer,  and 
Ih>  imprisonment  need  not  Ik?  limited  to 
a  ^ivcn  namber  of  days  :  Ex  pane  Rien- 
i-haw,  6  Mo.  App.  474.  And  sec  6'o/f 
V.  Case,  3  Mau.  &  Sel.  203. 

We  conclude  this  note  with  the  follow- 
inj;  from  the  opinion  of  the  Supreme 
<^>u^t  of  Illinois  in  Sprague  v.  Craig, 
'>!  m.  292 :  "  When  a  witness  obsti- 
nately refuses  to  testify,  and  is  contu- 
macious  after  imprisonraent,  we  can 
perceive  no  means  of  relief  to  the  party 
w^ho  desires  his  testimony,  unless  it  be 
fc.s-an  action  against  the  witness  to  re- 
'^  '**^r  for  the  consequential  injury  he  has 
^^n^^  inflicted  upon  the  party.     It  is  not 
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required  that  the  court  shall  continue  tlic 
cause  from  day  to  day  for  days,  weeks, 
and,  it  may  \re,  for  months,  until  an 
obstinate  witness  shall  yield  to  the  re. 
quirements  of  the  law,  and  shall  dis- 
charge a  plain  duty  and  enable  justice  to 
be  done  between  litigants.  It  is  thd 
duty  of  the  court,  in  such  cases,  to  fine 
and  imprison  a  witness  who  perversely 
refuses  to  testify,  until  he  yields  obedi- 
ence to  the  law,  but  the  extent  of  the 
fine  or  imprisonment  is  a  matter  col- 
lateral to,  and  does  not  concern  the  par- 
ties litigant,  only  so  far  as  it  may 
incidentally  affect  their  rights  by  com- 
pelling the  witness  to  testify." 

Since  the  above  note  was  prepared 
the  writer  has  had  the  oppoitunity  of 
reading  the  very  interesting  and  able 
opinion  of  Mr.  Surrogate  Calvin,  of 
New  York,  in  Youngs  v.  Youngs,  de- 
cided in  March  1882,  and  reported  in  5 
Redf.  505,  and  which  has  just  come  to 
hand.  In  that  case  the  very  question 
arose  which  the  court  had  to  consider  in 
the  principal  case,  and  the  English 
authorities  were  fiilly  examined.  The 
conclusion  reached  was  similar  to  that  in 
the  principal  cnse.  We  may  be  par- 
doned for  quoting  as  follows  from  that 
opinion:  **I  have  been  able  to  find  no 
reported  case  in  which  this  privilege  of 
refusing  to  answer  on  account  of  pos- 
sible peril  has  l>een  successfully  invoked, 
where  the  nature  of  the  question  did 
not,  under  the  particular  circumstances, 
apparent  at  the  time,  immediately  sug- 
gest the  reasonableness  of  the  claim  and 
the  injustice  of  denying  it.  *  *  ♦  It 
seems  to  me  that,  in  this  matter,  there 
are  two  extremes,  which  ought  equally 
to  be  avoided  :  First.  That  of  requiring 
from  a  witness,  who  has  honestly  claimed 
the  privilege,  any  explanation  whatever 
of  his  reason  for  refusing  to  answer,  if 
the  court  can  see  how  such  answer  may 
fairly  and  reasonably  tend  to  criminate 
him.  Second.  That  of  permitting  a 
witness  to  interpose  the  sliield  of  appre- 
hended   peril    as   a    protection   against 
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every  qaestion  which  he  is  disinclined  to  presume  to    suggest  any  general    rule 

answer,  although  there  may  be  nothing  governing  tliis  subject,  and   doubt,  in- 

in  the  circumstances  of  the  case  wliich  in  deed,  whether  any  definite  and   precise 

die    least  suggests   that  such    answers  rule  can  be  prescribed/'     The  witncs«s 

would  be  fraught  with  danger.     The  in  this  case  was  compelled  to  answer, 
latter  extreme  is  quite  as  dangerous  to  Henry  Wai>b  Kogeks. 

pabiic  policy  as  the  former.     I  shall  not 
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RECENT    AMERICAN    DECISIONS, 
'    Supreme  Court  of  Iowa, 
LIEB  V,  PIERPONT  et  al. 

One  partner  has  no  authority  to  execute  a  general  assignment  of  all  the  property 
of  a  firm  for  the  benefit  of  all  its  creditors,  without  the  assent,  expressed  or  implied, 
of  his  co-panner,  unless  such  co-partner  be  absent  so  that  be  cannot  be  consulted, 
or  is  incapable  from  some  cause  of  expressing  either  assent  or  dissent ;  and  such  an 
assignment  being  executed  without  authority  is  absolutely  void. 

The  fact  that  under  such  an  assignment  a  fair  and  equitable  proportion  of  the 
assets  will  be  given  to  an  attaching  creditor,  and  that  the  partner  not  joining  in  the 
deed  does  not  complain  affords  no  ground  for  denying  such  creditor  the  rights  of 
priority  which  he  has  acquired  under  his  attachment. 

This  action  at  law  wa8  brought  by  plaintiflf  against  Pierpont  k 
Tuttle,  and  an  attachment  was  issued  thereon  on  the  ground  of  the 
non-residence  of  defendants,  which  was  levied  upon  certain  land. 
Service  was  had  by  publication  and  judgment  rendered  for  plaintiff. 
After  judgment  Chandler  intervened  by  petition,  showing  that 
defendants  bad  no  interest  in  the  land  attached,  which  had  been, 
before  the  attachment,  conveyed  to  him.  Upon  this  petition  of 
intervention  a  trial  was  had  upon  the  issues  involving  the  inter- 
vener's interest  in  and  title  to  the  land.  No  questions  except  such 
as  pertain  to  these  issues  are  in  the  case.  The  cause  upon  the 
intervener's  petition  was  tried  by  the  court  without  a  jury,  and  a 
judgment  rendered  for  the  intervener's  discharging  the  attachment 
levied  upon  the  land.     Plaintiff  appealed. 

The  opinion  of  the  court  was  delivered  by 

Beck,  J. — The  evidence  shows  that  defendants,  Pierpont  k 
Tuttle,  were  partners,  doing  business  in  Illinois,  and  that  prior  to 
the  attachment  of  the  land  in  question,  Tuttle  executed  an  assign- 
ment of  all  the  property  of  the  firm  to  the  intervener,  Chandler,  for 
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the  benefit  of  its  creditors,  the  proceeds  of  the  property  to  be  applied 
pro  rata  to  all.  The  deed  of  assignment  was  executed  in  the  name 
of  the  firm  and  also  bj  Tuttle  personally,  but  without  Pierpont's 
knowledge  or  assent,  and  at  the  time  he  was  in  the  town  where  the 
firm  transacted  business  and  where  the  deed  was  executed,  and 
where  both  of  the  parties  lived.  It  is  also  shown  that  Fierpont, 
u  soon  as  he  was  informed  of  the  assignment,  objected  thereto  in 
a  written  notice  to  Tuttle,  claiming  that  the  partnership  had  been 
dissolved  more  than  a  month  prior  to  the  execution  of  assignment. 
Pierpont  also  gave  Chandler,  before  he  had  given  bond  as  assignee, 
a  written  notice  objecting  and  protesting  against  his  acting  under 
the  deed.  The  land  in  controversy  was  the  property  of  the  firm, 
the  legal  title  being  held  for  convenience  by  Tuttle. 

We  are  required  to  determine  whether  the  deed  of  assignment 
executed  under  these  circumstances  is  valid.  The  controlling  que8- 
tion  in  the  case  is  this :  •  Has  a  partner  power  to  execute  a  general 
assignment  of  all  the  property  of  the  firm  for  the  benefit  of  all  its 
creditors  without  the  assent,  expressed  or  implied,  of  his  co-partner, 
when  he  may  be  consulted  upon  the  subject,  and  is  capable  of  ex- 
pressing assent  or  dissent  ?  It  would  appear,  upon  principle,  that 
sach  power  is  not  possessed  by  a  partner.  Under  its  exercise  the 
business  of  the  firm  may  be,  and  under  almost  all  circumstances 
would  be,  destroyed,  and  the  partnership  itself  practically  dissolved 
as  to  future  business.  It  is  true  that,  theoretically,  the  assignment 
is  for  the  purpose  of  eifecting  the  payment  of  firm  debts,  and  that 
the  law  allows  one  partner  to  use  the  property  of  the  firm  to  dis- 
charge its  indebtedness.  But  this  rule  of  law  is  applicable  to  trans- 
actions occurring  in  the  ordinary  business  of  the  firm,  and  does 
not  authorize  one  partner,  upon  the  exercise  of  his  individual  dis- 
cretion, to  terminate  the  business  of  the  co-partnership.  In  a  matter 
of  such  great  importance  to  each  partner  both  ought  to  be  con- 
sulted and  be  permitted  to  determine  whether  the  condition  of  their 
affairs  requires  them  to  transfer  all  their  property  and  abandon  their 
business.  We  think  the  American  cases  are  almost  unanimous  in 
holding  that  one  partner  has  not  the  authority  to  execute  an  assign- 
ment of  the  property  of  the  firm  unless  his  co-partner  be  absent  so 
that  he  cannot  be  consulted,  or  is  incapable,  from  some  cause,  of  ex- 
pressing either  assent  or  dissent.  We  will  not  here  present  the 
(sms  upon  this  subject.  They  are  collected  and  most  ably  discussed 
in  Burrill  on  Assignments  43,  65 ;  1  Am.  Lead.  Gas.  442,  462 ; 


5(5  LIEB  p.  PIERPONT. 

Collyer  on  Part.,  sect.  395  and  notes ;  and  Storj  on  Part.,  sect. 
101  and  notes. 

A  case  decided  by  Chief  Justice  Marshall  at  nisi  prty^  {Ander- 
son v.  Tompkins^  1  Brock.  456)  is  the  leading  case  cited  as  being 
in  conflict  with  the  conclusions  we  announce.  But  it  appears  that 
this  decision,  sustaining  the  assignment  by  one  partner  without  the 
assent  of  the  other  is  not  wholly  based  upon  the  power  of  the  part- 
ner to  make  the  deed,  but  is  partly  supported  upon  the  necessity 
of  the  case,  the  partner  not  joining  in  the  deed  being  absent  on  a 
voyage  to  Europe.  The  chief  justice,  in  the  course  of  his  opinion, 
uses  this  language  in  reference  to  the  execution  of  the  deed  without 
the  assent  of  the  absent  partner  :  *'*'  It  is  true  [he]  had  a  right  to 
be  consulted.  Had  he  been  present  he  ought  to  have  been  con- 
sulted. The  act  ought  to  have  been,  and  probably  would  have 
been  a  joint  act.  But  [he]  w^as  not  present.  He  had  left  the 
country  and  could  not  be  consulted.  He  had  by  leaving  the 
country,  confided  everything  which  respected  their  joint  business 
to  Tompkins  [the  other  partner],  who  was  under  the  necessity  of 
acting  alone." 

The  learned  annotators,  Hare  &  Wallace,  in  1  Am.  Lead.  Gas. 
441.  make  the  following  statement  as  to  decisions  upon  this  point: 
''  Thus  far  there  is  no  American  case  which  says  that  one  partner, 
when  the  other  members  are  present,  may,  without  their  consent, 
make  a  general  assignment  of  the  firm  effects  to  a  trustee  for  the 
benefit  of  creditors." 

It  is  said  that  the  alignment,  though  not  authorized  by  the  non- 
concurring  partner,  is  not  void,  and,  at  most,  is  but  voidable;  and 
as  in  this  case,  no  steps  were  taken  to  set  aside  the  assignment,  it 
must  stand.  But  this  position  is  dearly  unsound.  The  deed  is 
absolutely  void  for  the  very  obvious  reason  that  it  was  made  with- 
out authority.  The  deed  can  have  no  effect  whatever  if  there  was 
a  want  of  authority  to  execute  it  by  the  single  partner.  All  in- 
struments executed  in  the  absence  of  authority  are  void.  Want 
of  authority  in  such  a  case  strikes  at  the  very  life  of  the  instrument. 
It  is,  in  fact,  not  the  deed  of  the  party  it  purports  to  bind.  The 
position,  we  think  demands  no  further  attention. 

It  is  also  said  that  plaintiff,  who  is  a  creditor  of  the  firm,  has 
no  ground  of  complaint,  for  he  will  receive  his  equitable  portion  of 
the  assets  of  the  company.  But  if  the  deed  be  void  no  equity 
arises  which  demands  of  him  to  surrender  the  priority  he  has  secured 
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by  his  attachment  for  the  benefit  of  other  creditors.  The  fact  that 
a  fair  and  equitable  distribution  of  the  proceeds  of  the  property 
will  be  made  is  no  argument  to  establish  the  validity  of  the  deed. 
We  cannot  bold  a  void  instrument  to  be  valid  on  the  ground  that 
(N]uity  will  be  done  by  such  a  decision. 

It  ia  said,  too,  that  Pierpont,  the  partner  not  joining  in  the  deed, 
is  the  party  who  alone  can  object  to  it.  and  that  plaintiff  has  no 
groand  to  complain.  It  seems  to  us  that  plaintiff,  in  that  an 
attempt  is  made  to  defeat  the  priority  secured  by  his  attachment 
by  setting  up  the  assignment,  is  entitled  to  resist  it  in  order  to 
fiecare  his  rights  under  the  attachment.  The  fact  that  Pierpont 
instituted  no  proceedings  to  set  aside  the  assignment  ought  not  to 
work  prejudice  to  plaintiff's  rights. 

It  is  our  opinion  that  the  judgment  of  the  District  Court  ought 
to  be  reversed. 

Judgitfent  reversed. 


One  partner  may  transfer  or  assign  a 
rfme  m  ariioHy  or  a  debt  dae  to  the  firm, 
or  any  other  partnership  eflccts,  so  far 
as  the  same  can  be  transferred  or  as- 
»^Dcd  in  law  :  Ctdlum  t.  Bioodgoody  15 
Ak.  34;  EverU  v.  Strong,  5  Hill  163  ; 
s.  C.  7  Id.  585  ;  Clarke  v.  Uoganan,  13 
W.  Va.  718  ;  Harrison  ▼.  Sterry,  5 
branch  289  ;  Amlertnn  v.  Tompkim^  1 
Brock.  456  ;  MUU  t.  Barber,  4  Day 
♦28 ;  Hodgts  V.  HarrU,  6  Pick.  360 ; 
^^*>  S.  Bank  v.  Binney,  5  Mason  176  ; 
(Urk  r.  Rivet,  33  Mo.  579  ;  Hudson  v. 
McKame,  1  £.  D.  Smith  358.      • 

One  partner  may,  witliout  the  knowU 
edge  or  araent  of  his  copartner,  assign 
directlj  to  a  creditor  a  part  or  the  whole 
of  the  partnership  property  to  pay  or 
!<ecare  a  firm  debt  existing  or  abont  to 
Iw  contracted :  ^ffUAett  v.  White,  12  N. 
Y.  442 ;  Fromme  v.  Jones,  1 3  Iowa 
♦74;  MUU  V.  Barber,  4  Day  42S ; 
f/arriton  t.  iSferry,  5  Cranch  289 ; 
McGregor  r,  Ellis,  2  Disney  286 ; 
lamb  V.  Dwrani,  12  Mass.  54  ;  Ander- 
«>n  ▼.  Tompkins,  1  Brock.  461  ;  Hodges 
V.  Harris,  6  Pick.  360  ;  Tapleg  v.  But- 
terfidd,  I  Met.  515  ;  Egberts  v.  Wood, 
3  Paige  517 ;  Bosufell  v.  Green,  25  N. 


J.  L.  390 ;  Cullum  v.  Bloodgood,  15 
Ala.  34  :  McCuIlough  v.  Sommerville,  S 
Leigh  415  ;  Onnsbee  v.  Davis,  5  R.  I. 
442 ;  Russell  v.  behind,  1 2  Allen  349. 
The  law  will  not,  however,  favor  an 
attempt  by  one  partner  to  give  a  prefer- 
ence to  particular  creditors  against  the 
wish  of  his  copartners  :  Matter  of  Lmc- 
enstein,  7  How.  Pr.  100 ;  and  a  general 
assignment  of  the  property  of  the  firm 
for  the  benefit  of  a  portion  of  the  firm 
creditors,  made  by  one  partner  against 
the  opposition  of  the  otlier  partner,  of 
which  the  beneficiaries  under  such  as- 
signment, or  their  agent  procuring  it, 
have  notice,  is  invalid  :  Bull  v.  Harris, 
18  B.  Mon.  195. 

Where  the  business  of  the  firm  is  not 
trade,  buying  and  selling,  but  a  business 
to  which  the  continued  ownership  of  t))e 
property  sold  is  indispensable,  one  part> 
ner  has  no  authority  even  to  sell  the  firm 
property  without  the  knowledge  or  as- 
sent of  his  copartner  :  Sloan  v.  Moore,  37 
Pa.  St.  217,  where  authority  was  denied 
one  partner  to  sell  a  newspaper  which 
he  and  his  copartner  were  publishing. 
In  general,  however,  one  partner  may 
sell  the  whole  of  the  partnership  pro- 
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perty,  if  the  sale  be  free  from  fraud  on 
the  part  of  the  purc^haaer  ;  and  such  sale 
dissolves  the  partnership,  although  the 
term  for  which  it  was  formed  has  not 
expired  :  Whitton  v.  Smithy  1  Frcem. 
Ch.  (Miss.)  281  ;  Deckard  v.  Case^  5 
Watts  22  :  Arnold  v.  Browny  24  Pick. 
89  ;  Williamn  v.  Bamett,  10  Kans.  455  ; 
Hyrscf^elder  v.  Key&er^  59  Ala.  338  ; 
Williams  v.  Roberts^  6  Coldw.  493 ; 
(rraser  v.  Stellwagen,  25  N.  Y.  315. 
See,  however,  Kimball  t.  Hamilton j  ^c, 
/r«.  Co.,  8  Bosw.  495. 

As  stated  in  the  principal  case,  it  is 
almost  universally  held  that  one  partner 
cannot,  without  the  knowledge  or  con- 
sent of  his  copartner,  assign  all  the  part- 
nership property  to  a  trustee  for  the 
benefit  of  all  the  creditors  of  the  firm : 
Deming  v.  Colt,  S^andf.  284;  Hayes 
V.  Heyer,  Id.  293 ;  Havens  v.  Hmsey,  5 
Paige  30  ;  Kirhy  v.  Ingersoll,  I  Deug. 
477  ;  Dana  v.  Ltdl,  17  Vt.  390  ;  Fiaher 
V.  Murray,  1  E.  D.  Smith  341  ;  Wetter 
V.  Schlieper,  4  Id.  707  ;  Stein  v.  LaDow, 
13  Minn.  413;  Holland  v.  Drake,  29 
Ohio  St.  441  ;  Hook  v.  Stone,  34  Mo. 
329  ;  Psarpoint  v.  Graham,  4  Wash.  C. 
C.  234  ;  Hughes  v.  Jillison,  5  Mo.  463 ; 
Dickinson  v.  Legare,  1  Dessau».  537  ; 
Kimball  r.  Hamilton^  8  Bosw.  495  ; 
Ormsbee  v.  Davis,  5  R.  I.  442  ;  Dunk- 
lin V.  Kimball,  50  Ala.  251  ;  Brooks  v. 
Sullivan,  32  Wis.  444  ;  Kelly  v.  Baker, 
2  Hilt.  531  :  Haggerty  v.  Granger,  15 
How.  Pr.  243;  Biton  v.  Wright,  15  Id. 
481  ;  JPatee  v.  OrMr,  18  Id.  442  ;  8.  c, 
6  Bosw.  123;  Welles  v.  March,  30  N. 
Y.  344  ;  Coope  r.  Bowles,  42  Barb.  88. 
See,  however,  Graves  v.  ^aW,  82  Texas 
665  ;  Hennessy  v.  PTe^^em  jBaiiA;,  6  W. 
&  S.  300.  A  power  to  make  a  general 
assignment  may  of  course  be  expressly 
conferred  by  one  partner  upon  another, 
or  may,  like  any  other  power,  be  in- 


ferred from  tlic  conduct  of  the  partners, 
their  manner  of  doing  business,  and  the 
circumstances  in  which  they  place  them- 
selves with  reference  to  the  business  of 
the  firm:  Kirby  v.  Ingersoll,  1  Dong. 
490,  491.  Its  exercise  has,  as  is  to  be 
inferred  from  the  principal  case,  been 
upheld  by  the  courts  in  cases  where  the 
non-assenting  partners  were  absent  and 
could  not  be  consulted  ;  and  also,  where 
such  partners  had  made  the  assignor  sole 
managing  partner,  or  where  they  had 
subsequently  ratified  the  assignment. 
See  Anderson  v.  Tompkins,  1  Brock. 
456  ;  Stein  v.  LaDow,  13  Minn.  412  ; 
Robinson  v.  Crowder,  4  McCord  519 ; 
Deckard  v.  Casf,  5  Watts  22  ;  Harrison 
V.  Sterry,  5  Cranch  289,  300 ;  McCul- 
lough  V.  Sommerville,  8  Leigh  436  ;  Roli- 
inson  v.  Mcintosh^  3  £.  D.  Smith  221  ; 
Fisher  v.  Murray,  1  Id.  341  ;  Kemp  v. 
Carnley,  3  Duer  1  ;  McNutt  v.  Stray- 
horn,  39  Pa.  St.  369  ;  Clark  v.  Wilson, 
19  Id.  414  ;  National  Bank  of  Baltimort 
v.  Sadcett,  2  Daly  895  ;  s.  c. ,  2  Abb.  Pr. 
N.  S.  286  ;  Roberts  v.  Shepard,  2  Daly 
;iO  ;  Brooks  v.  Sullivan,  32  Wis.  444  ; 
Clark  V.  McClelland,  2  6rant*s  Cascw 
31  ;  Baldunn  v.  Tynes,  19  Abb.  Pr.  32  ; 
Kelly  V.  Baker,  2  Hilt.  531  ;  Forbes  v. 
Scannell,  13  Cal.  243  ;  Robinson  v.  Gre- 
gory, 29  Barb.  560  ;  Palmer  v.  Myers, 
48  Id.  509;  Hitchcock  v.  St.  John,  1 
Hoff.  511  ;  Sheldon  v.  Smith,  28  Barb. 
593  ^  Welles  v.  March,  30  N.  Y.  344  ; 
Ibhner  v.  Myers,  29  How.  Pr.  8.  See, 
however,  Pettee  v.  Orser,  18  Id.  442  ; 
8.  c,  6  Bosw.  123,  where  the  absence 
of  the  partners  not  assenting  was  held  to 
create  no  emergency  which  justified  the 
assignment  in  that  case.  See  also, 
Coope  V.  Bowles,  42  Barb.  88. 

M.  D.  EWELL. 

Chicago. 


HAYS  V.  TUB  PENNSYLVANIA  COMPANY.  89 


United  States  Circuit  Courts  Northern  District  of  Ohio. 
JOHN  HAYS  &  CO.  ».  THE  PENNSYLVANIA  COMPANY. 

Discriminations  in  the  rates  of  freight  cliarged  hy  a  railroad  company  to  shippers, 
bssed  solely  on  the  amount  of  freight  shipped,  without  reference  to  any  condition.^ 
teoding  to  decrease  the  cost  of  transportation,  are  dtscrirainations  in  favor  of  cap- 
ital, arc  contrary  to  sound  public  policy,  violative  of  that  equality  of  rights  guar- 
anteed to  every  citizen,  and  a  wrong  to  the  disfavored  party,  for  which  he  is 
entitled  to  recover  from  the  railroad  company  the  amount  of  freight  paid  by  him  in 
excess  of  rates  aooordod  by  it  to  his  most  favored  competitor,  with  interest  on  such 
soni. 

The  plaintiffs  were  engaged  in  mining  coal  at  S.  for  sale  at  C.  They  were  wholly 
dependent  on  defendants  for  transportation.  The  regular  tariflT  between  those  points 
was  $1.60  per  ton,  with  a  rebate  from  80  to  70  cents  per  ton  to  persons  shipping 
orer  5000  tons  during  a  year  ;  the  amount  of  rebate  being  graduated  according  to 
the  quantity  shipped.  Under  this  schedule  plaintiff's  were  required  to  pay  higher 
rates  on  tlic  coal  shipped  by  them  than  were  exacted  from  otiier  and  rival  parties 
who  shipped  larger  quantities.  In  an  action  to  recover  the  excess  paid  by  plaintiffs. 
Rdi,  that  such  discrimination  was  illegal,  and  that  plaintiffs  were  entitled  to  re* 
cover  the  amount  paid  by  them  in  excess  of  the  rate  accorded  to  their  most  favored 
competitor. 

Xichdim  V.  G.  W.  RaUroad  Co,,  5  C.  B.  (N.  S.)  436,  dUtinguished. 

Motion  for  new  trial. 

The  plaintiffs  were,  for  several  years  next  before  the  com- 
mencement of  this  suit,  engaged  in  mining  coal  at  Salineville, 
and  near  defendant's  road,  for  sale  in  the  Cleveland  market. 
They  were  wholly  dependent  on  the  defendant  for  transportation. 
Their  complaint  set  forth  that  the  defendant  discriminated  against 
them,  and  in  favor  of  their  competitors  in  business,  in  the  rates 
charged  for  carrying  coal  from  Salineville  to  Cleveland.  The  de- 
fendant traversed  this  allegation.  On  the  trial,  it  appeared  in  evi- 
dence that  defendant's  regular  price  for  carrying  coal  between  the 
points  mentioned,  in  1876,  was  $1.60  per  ton,  with  a  rebate  of 
from  30  to  70  cents  per  ton  to  all  persons  or  companies  shipping 
5000  tons  or  more  during  the  year — the  amount  of  rebate  being 
graduated  by  the  quantity  of  freight  furnished  by  each  shipper. 
Under  this  schedule  the  plaintiffs  were  required  to  pay  higher  rates 
00  the  coal  shipped  by  them  than  were  exacted  from  other  and 
rival  parties  who  shipped  larger  quantities.  The  defendant  con- 
tended, if  the  discrimination  was  made  in  good  faith,  and  for  the 
purpose  of  stimulating  its  production  and  increasing  its  tonnage, 
it  waa  both  reasonable  and  just  and  within  the  discretion  confided 
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by  law  to  every  common  carrier.  The  court,  however,  entertained 
the  contrary  opinion,  and  instructed  the  jury  that  the  discrimina- 
tion complained  of  and  proven,  as  above  stated,  was  contrary  to 
law  and  a  wrong  to  plaintiffs  for  which  they  were  entitled  to  recover 
the  damages  resulting  to  them  therefrom,  to  wit,  the  amount  paid 
by  the  plaintiffs  to  the  defendant  for  the  transportation  of  their 
coal  from  Salineville  to  Cleveland  in  excess  of  the  rates  accorded 
by  defendant  to  their  most  favored  competitors,  with  interest  on 
such  sum.  The  jury,  under  these  instructions,  found  for  the  plain- 
tiffs, and  assessed  their  damages  at  $4585.  The  defendant  there- 
upon moved  for  a  new  trial,  on  the  ground  that  the  instructions 
given  were  erroneous. 

The  opinion  of  the  court  was  delivered  by 

Baxter,  C.  J. — A  reference  to  recognised  elementary  principles 
will  aid  in  a  correct  solution  of  the  problem.  The  defendant 
is  a  common  carrier  by  rail.  Its  road,  though  owned  by  the  corpo- 
ration, was  nevertheless  constructed  for  public  uses,  and  is,  in  a 
qualified  sense,  a  public  highway.  Hence  everybody  constituting  a 
a  part  of  the  public,  is  entitled  to  an  equal  and  impartial  participa- 
tion in  the  use  of  the  facilities  it  is  capable  of  affording.  Its  owner- 
ship by  the  corporation  is  in  trust  as  well  for  the  public  as  for  the 
shareholders ;  but  its  first  and  primary  obligation  is  to  the  public. 
We  need  not  recount  all  these  obligations.  It  is  enough  for  present 
purposes  to  say  that  the  defendant  has  no  right  to  make  unreason- 
able and  unjust  discriminations.  But  what  are  such  discrimina- 
tions ?  No  rule  can  be  formulated  with  su£Scient  flexibility  to  apply 
to  every  case  that  may  arise.  It  may,  however,  be  said  that  it  is  only 
when  the  discrimination  enures  to  the  undue  advantage  of  one  man, 
in  consequence  of  some  injustice  inflicted  on  another,  that  the  law 
intervenes  for  the  protection  of  the  latter.  Harmless  discrimina- 
tion may  be  indulged  in.  For  instance,  the  carrying  of  one  per- 
son, who  is  unable  to  pay  fare,  free,  is  no  inji^tice  to  other 
passengers  who  may  be  required  to  pay  the  reasonable  and  regular 
rates  fixed  by  the  company.  Nor  would  the  carrying  of  supplies 
at  nominal  rates  to  communities  scourged  by  disease,  or  rendered 
destitute  by  floods  or  other  casualty,  entitle  other  communities  to 
have  their  supplies  carried  at  the  same  rate.  It  is  the  custom,  we 
believe,  for  railway  companies  to  carry  fertilizers  and  machinery 
fur  mining  and  manufacturing  purposes  to  be  employed  along  the 
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lines  of  their  respective  roads  to  develop  the  country  and  stimu- 
late productions,  as  a  means  of  insuring  a  permanent  increase  of 
their  business,  at  lower  rates  than  are  charged  on  other  classes  of 
freight,  because  such  discrimination,  while  it  tends  to  advance  the 
interests  of  all,  works  no  injustice  to  any  one.  Freight  carried 
over  long  distances  may  also  be  carried  at  a  reasonably  less  rate 
per  mile  than  freight  transported  for  shorter  distances,  simply 
because  it  costs  less  to  perform  the  service.  For  the  same  reason 
passengers  may  be  divided  into  diiferent  classes  and  the  price  regu- 
lated in  accordance  with  the  accommodations  furnished  to  each, 
because  it  costs  less  to  carry  an  emigrant,  with  the  accommodations 
furnished  to  that  class,  than  it  does  to  carry  the  occupant  of  a 
palace  car.  And  for  a  like  reason  an  inferior  class  of  freight  may 
be  carried  at  a  less  rate  than  firs^class  merchandise  of  greater 
ralue  and  requiring  more  labor,  care  and  responsibility  in  the 
handling.  It  has  been  held  that  twenty  separate  parcels,  done  up 
in  one  package  and  consigned  to  the  same  person  may  be  carried 
at  a  less  rate  per  parcel  than  twenty  parcels  of  the  same  character 
consigned  to  as  many  different  persons  at  the  same  destination, 
because  it  is  supposed  that  it  costs  less  to  receive  and  deliver  one 
package  containing  twenty  parcels  to  one  man,  than  it  does  to 
receive  and  deliver  twenty  different  parcels  to  as  many  different 
consignees. 

Such  are  some  of  the  numerous  illustrations  of  the  rule  that 
might  be  given.  But  neither  of  them  is  exactly  like  the  case 
before  us,  either  in  its  facts  or  principles  involved.  The  case  of 
Niehohan  v.  a.  W.  R.  Co.,  5  C.  B.  (N.  S.)  366,  is  in  its  facts 
more  nearly  like  the  case  under  consideration  than  any  other  case 
we  have  been  able  to  find.  This  was  an  application,  under  the 
Railway  and  Traffic  Act,  for  an  injunction  to  restrain  the  railroad 
company  from  giving  lower  rates  to  the  Ruabon  Coal  Company 
than  were  given  to  the  complainant  in  that  case,  in  the  shipment 
of  coal,  in  which  it  appeared  that  there  was  a  contract  between  the 
railroad  company  and  the  Ruabon  Coal  Company,  whereby  the 
coal  company  undertook  to  ship  for  a  period  of  ten  years,  as  much 
coal  for  a  distance  of  at  least  one  hundred  miles  over  defendant's 
road,  as  would  produce  an  annual  gross  revenue  of  40,000Z.  to  the 
nulroad  company,  in  fully-loaded  trains,  at  the  rate  of  seven  trains 
per  week.  In  passing  on  these  facts  the  court  said  that  in  con- 
sidering the  question  of  undue  preference  the  fair  interest  of  the 
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railroad  company  ought  to  be  taken  into  the  account ;  that  the 
preference  or  prejudice  referred  to  by  the  Btatute,  must  be  undue 
or  unreasonable  to  be  within  the  prohibition ;  and  that^  although  it 
was  manifest  that  the  coal  company  had  many  and  important  ad- 
vantages in  carrying  their  coal  on  the  railroad  as  against  the  com- 
plainant and  other  coal  owners,  still  the  question  remained,  were 
they  undue  or  unreasonable  advantages?  And  this  the  court  said 
mainly  depended  on  the  adequacy  of  the  consideration  given  by 
the  coal  company  to  the  railroad  company  for  the  advantages 
afforded  by  the  latter  to  the  coal  company.  And  because  it 
appeared  that  the  cost  of  carrying  coal  in  fully-loaded  trains, 
regularly  furnished  at  the  rate  of  seven  trains  per  week,  was  less 
per  ton  to  the  railway  company  than  coal  delivered  in  the  usual 
way,  and  at  irregular  intervals,  and  in  unequal  quantities,  in  con- 
nection with  the  coal  company's  undertaking  to  ship  annually  coal 
enough  over  the  defendant's  road,  for  at  least  a  distance  of  one 
hundred  miles,  to  ^  produce  a  gross  revenue  to  the  railroad  of 
40,000^.,  the  court  held  that  the  discrimination  complained  of  in 
the  case  was  neither  undue  nor  unreasonable,  and  therefore  denied 
the  application. 

The  case  seems  to  have  been  well  considered,  and  we  have  no 
disposition  to  question  its  authority.  Future  experience  may 
possibly  call  for  some  modification  of  the  principle  therein  an- 
nounced. But  this  case  calls  for  no  such  modification,  inasmuch 
as  the  facts  of  that  case  are  very  different,  when  closely  analyzed, 
from  the  facts  proven  in  this  one.  In  the  former,  the  company, 
in  whose  favor  the  discrimination  was  made,  gave,  in  the  judgment 
of  the  court,  an  adequate  consideration  for  the  advantages  con- 
ceded to  it  under  and  in  virtue  of  its  contract.  It  undertook  to 
guaranty  40,000Z.  worth  of  tonnage  per  year  for  ten  years  to  the 
railroad  company,  and  to  tender  the  same  for  shipment  in  fully- 
loaded  trains  at  the  rate  of  seven  trains  per  week.  It  was  in  con- 
sideration of  these  obligations — which  in  the  judgment  of  the  court 
enabled  the  railroad  company  to  perform  the  service  at  less  expense 
— the  court  held  that  the  advantages  secured  by  the  contract  to 
the  coal  company  were  neither  undue  nor  unreasonable.  But 
there  are  no  such  facts  to  be  found  in  this  case.  There  was  in 
this  case  no  undertaking  by  any  one  to  furnish  any  specific  quan- 
tity of  freight  at  stated  periods ;  nor  was  any  one  bound  to  tender 
coal  for  shipment  in  fully-loaded  trains.     In  these  particulars  the 
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plaiutiffB  occapied  common  ground  with  the  parties  who  obtained 
lower  rates.  Each  tendered  coal  for  transportation  in  the  same 
condition  and  at  such  times  as  suited  his  or  their  convenience. 
The  discrimination  complained  of  rested  exclusively  on  the  amount 
of  freight  supplied  by  the  respective  shippers  during'  the  year. 
Ought  a  discrimination  resting  exclusively  on  such  a  basis  to 
be  sustained  ?  If  so  then  the  business  of  the  country  is,  in  some 
degree,  subject  to  the  will  of  railroad  officials ;  for,  if  one  man 
engaged  in  mining  coal  and  dependent  on  the  same  railroad  for 
transportation  to  the  same  market,  can  obtain  transportation 
thereof  at  from  25  to  50  cents  per  ton  less  than  another  competing 
with  him  in  business,  solely  on  the  ground  that  he  is  able  to  fur- 
nish and  does  furnish  the  larger  quantity  for  shipment,  the  small 
operator  will  sooner  or  later  be  forced  to  abandon  the  unequal  con- 
test and  surrender  to  his  more  opulent  rival.  If  the  principle  is 
soand  in  its  application  to  rival  parties  engaged  in  mining  coal,  it 
is  equally  applicable  to  merchants,  manufacturers,  millers,  dealers  in 
lumber  and  grain,  and  to  everybody  else  interested  in  any  busi- 
ness requiring  any  considerable  amount  of  transportation  by  rail ; 
and  it  follows  that  the  success  of  all  such  enterprises  would  depend 
as  much  on  the  favor  of  railroad  officials  as  upon  the  energies  and 
capacities  of  the  parties  prosecuting  the  same. 

It  is  not  difficult  with  such  a  ruling  to  forecast  the  consequences. 
The  men  who  control  railroads  would  be  quick  to  appreciate  the 
power  with  which  such  a  holding  would  invest  them,  and,  it  may 
be,  not  slow  to  make  the  most  of  their  opportunities,  and  perhaps 
tennpted  to  favor  their  friends  to  the  detriment  of  their  personal  or 
political  opponents ;  or  demand  a  division  of  the  profits  realized 
from  such  collateral  pursuits  as  could  be  favored  or  depressed 
by  discriminations  for  or  against  them ;  or  else,  seeing  the  aug- 
mented power  of  capital,  organize  into  overshadowing  combinations, 
and  extinguish  all  petty  competition,  monopolize  business,  and  dic- 
tate the  price  of  coal  and  every  other  commodity  to  consumers. 
We  say  these  results  might  follow  the  exercise  of  such  a  right 
as  is  claimed  for  railroads  in  this  case.  But  we  think  no  such 
power  exists  in  them ;  they  have  been  authorized  for  the  common 
benefit  of  every  one,  and  cannot  be  lawfully  manipulated  for  the 
advantage  of  any  class  at  the  expense  of  any  other.  Capital  needs 
no  such  extraneous  aid.  It  possesses  inherent  advantages,  which 
cannot  be  taken  from  it.    But  it  has  no  just  claim,  by  reason  cf 
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its  accumulated  strength,  to  demand  the  use  of  the  public  high- 
ways of  the  country,  constructed  for  the  common  benefit  of  all,  on 
more  favorable  terms  than  are  accorded  to  the  humblest  of  the 
land;  and  a  discrimination  in  fiivor  of  parties  furnishing  the 
largest  qu&ntities  of  freight,  and  solely  on  that  ground,  is  a  dis- 
crimination in  favor  of  capital,  and  is  contrary  to  a  sound  public 
policy,  violative  of  that  equality  of  right  guarantied  to  every  citi- 
zen, and  a  wrong  to  the  dis&vored  party,  for  which  the  courts  are 
competent  to  give  redress. 

The  motion,  therefore,  for  a  new  trial,  will  be  denied  and  a 
judgment  entered  on  the  verdict  for  the  damages  assessed,  and  the 
costs  of  the  suit. 


Welker,  D.  J.,  concurred. 

The  carriage  of  traffic  free,  or  at 
reduced  rates,  suggests  for  considera- 
tion : 

I.  Gratuitous  transportation. 

II.  Public  Policy. 

IIL  Reasonable  and  unreasonable 
discriminations  by  carriers,  and  tlic  re- 
lation between  the  expense  of  transpor- 
tation and  the  price  chargeable  for  it. 

IV.  Discriminations  in  traffic  rates 
based  upon  diifei'cnces  in  traffic  quanti- 
des. 

I.  Gratuitous  TnANSPORTATiON. — 
It  is  the  duty  of  the  operators  and  man- 
agers of  corporate  common  carriers  not 
to  carry  traffic  gratuitously  that  otherwise 
would  be  a  profitable  source  of  revenue. 
They  owe  this  duty  to  shareholders  and 
bond  purdiascrs,  whose  contributions  of 
capital  have  been  made  with  the  expec- 
tation and  right  of  receiying  returns  in 
the  shape  of  dividends  and  interest.  This 
right,  it  is  obvious,  would  be  defeated 
if  gratuitous  transportation  was  per- 
mitted. They  owe  the  duty  also  to  the 
public.  They  are  under  legal  obligation 
to  deal  equally  and  without  unreasonable 
discrimination  with  all  persons.  The 
cases,  therefore,  wherein  common  car- 
riers may  carry  gratuitously  are  excep- 
tional.    They  are  not  to  be  considered  ia 


settling  the  propriety  of  traffic  charges  or 
discriminations.  Upon  this  point  Mr. 
Justice  Dos,  of  New  Hampshire,  says : 
"This  qucFtion  may  be  made  unneces- 
sarily difficult  by  an  indcfinitcncss,  con- 
fusion and  obscurity  of  ideas  that  may 
arise  when  the  public  duty  of  a  common 
carrier,  and  the  coiTclativc  common 
right  to  his  reasonable  service  for  a 
reasonable  price  are  not  clearly  and 
broadly  distinguished  from  a  matter  of 
private  charity.  If  A.  receives  as  a 
charity,  transportation  senice  without 
price,  or  for  less  than  a  reasonable  price, 
from  B.  who  is  a  common  carrier,  A. 
does  not  receive  it  as  his  enjoyment  of 
the  common  right ;  B.  does  not  give  it 
as  a  performance  of  his  public  duf\' ;  C, 
who  is  required  to  pay  a  reasonable  price 
for  a  reasonable  service,  is  not  injured  ; 
and  the  public,  supplied  with  reasonable 
facilities  and  accommodations  on  reason- 
able terms,  cannot  complain  that  B.  is 
violating  his  public  duty.  There  is  in 
such  a  case  no  discrimination,  reasonable 
or  unreasonable,  in  that  reasonable  ser. 
vice  for  a  reasonable  price  which  is  a 
common  right.  A  person'who  *3  a  common 
carrier  may  devote  to  the  needy,  in  any 
necessary  form  of  relief,  all  the  reasonable 
profits  of  his  business.  He  has  the  same 
right  Chat  any  one  else  has  to  give  nioncy 
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or  goods  or  transportadon  to  the  poor. 
Bat  it  is  neither  his  legal  duty  to  lie 
charitable  at  hiff  own  expense,  nor  his 
legal  right  to  be  charitable  at  the  expense 
of  those  whose  servant  he  is.  If  his 
reasonable  rompensation  for  certain  car- 
riage is  $100,  and  his  just  proHt,  not 
needed  in  his  business,  is  one-tenth  of 
that  som,  he  has  $10  which  he  may 
legally  use  for  feeding  the  hnngry* 
clothing  the  naked  or  carrying  those  in 
poTertT,  to  whom  transportation  is  one 
of  the  necessities  of  life,  and  who  sufTer 
for  lack  of  it.  Bnt  if  he  charges  the  $  10 
to  those  who  pay  him  for  their  transpor- 
tation, if  be  charges  them  $1 10  for  $100 
wonh  of  scrrice,  he  is  not  benevolent 
himself,  bat  he  is  undertaking  to  compel 
those  to  be  benevolent  who  are  entitled 
to  his  service  ;  he  is  violating  the  com- 
nran  right  of  reasonable  terms,  which 
cannot  be  increased  hy  compulsory  con- 
tribatiuns  for  any  charitable  purpose. 
So,  if  he  carries  one  or  many  for  half 
the  reasonable  price,  and  reimburses 
tiimself  by  charging  others  more  than  the 
reasonable  price,  he  is  illegally  adminis- 
tering, not  his  own,  but  other  peopled 
ciiaritT.  And  when  he  attempts  to 
justify  an  instance  of  apparent  discrimi- 
nation on  the  ground  of  charity,  it  may 
he  necessary  to  ascertain  whose  charity 
was  dispensed — whether  it  was  his,  or 
one  forced  by  him  from  others,  including 
the  party  complaining  of  it :"  McDuffee 
T.  Railnad,  52  N.  H.  452. 

An  application  of  these  remarks  sng- 
Itpsts  itself  when  one  recalls  the  amount 
of  transportation  gratuitously  given  to 
journalists,  lawyers,  politicians,  friends 
and  families  of  railway  officials,  and 
otlier  "deadhead"  persons  and  pro- 
l*crrT,  in  some  instances  requiring  whole 
trains  for  their  carriage.  The  loss  and 
expense  thus  incurred  are  met  by  main- 
taining rates  sufficiently  high  to  pay 
ordinary  expenses,  dividends  and  inter- 
est, and  "deadhead"  expenses  besides. 
Thus  is  the  shipping  public  compelled  to 
P*}'  for  carriers'  generosity  (or  charity). 


The  true  way  would  be  to  leave  '*  dead- 
head" expenses  entirely  out  of  conoid- 
eration  in  fixing  rates,  and  to  deduct 
them  from  the  dividends  of  shareholders. 
If  they  or  the  men  they  select  to  manage 
their  companies  wish  to  be  generous  or 
charitable,  let  them  pay  for  the  privilege 
themselves,  and  not  out  of  the  pockets 
of  people  compelled  to  patronize  rail* 
ways.  Or  if  it  be  tlie  duty  of  the  public 
to  furnish  gratuitous  transportation,  let 
it  be  established  by  law  what  persons 
and  property  are  entitled  to  free  car- 
riage, and  when  and  why  they  are  en- 
titled to  it.  Then  let  the  expense  bo 
paid  out  of  the  public  purse  through 
some  recognised  governmental  agency, 
either  state  or  national,  in  order  that  it 
may  be  homo  equally  by  all  taxpayciH, 
and  not  by  the  few  whose  biuiness 
requires  them  to  pay  freight  to  railway 
carriers,  or  by  the  still  fewer  number  (if, 
indeed,  there  be  any  such)  who  happen 
to  be  stockholders  in  corporate  carriers, 
and  who  pay  out  of  their  own  pockets  the 
expense  of  carrying  free  the  objects  of 
their  generosity  or  charity.  Under  the 
present  system  the  expense  of  gratuitous 
transportation  is  wholly  borne  by  that 
portion  of  the  public  who  ship  goods  and 
pay  freight.  Under  a  system  equitable 
and  just  it  ought  to  be  home  either  by 
the  stockholders  of  carrying  companies, 
or  by  tlic  whole  public  at  large,  accord- 
ingly as  the  generosity  or  charity  of  free 
transportation  is  rcferrable  to  the  one  or 
to  the  other. 

II.  Public  Pouct. — ^With  reference 
to  transportation,  free  or  at  reduced 
rates,  public  policy  has  received  a  gov- 
emmental  expression  as  to  one  class  of 
citijtens,  namely,  soldiers.  Their  letters 
may  be  transmitted  by  mail  without  pre- 
payment. Their  clothing  may  be  trans- 
mitted by  mail  at  reduced  rates,  and 
they  themselves,  when  discharged  from 
service,  are  furnished  free  transportation 
to  their  homes.  There  are  probably 
good  reasons  for  this  discrimination  by 
the  govemnoent,  and  reasons  as  good  or 
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better  jastify  railway  oompanies  in  car- 
rying free  the  persons,  property  and 
families  of  immigrants  who  intend  to 
purchase  and  settle  apon  the  lands  of 
such  railways.  The  eneouragement  of 
immigration,  and  the  settlement  and  de- 
velopment of  a  new  country  warrant 
such  discrimination,  as  well  as  that  by 
which  agricaltural  implements  are  car- 
ried at  reduced  rates  or  free,  as  men- 
tioned in  the  opinion  in  the  principal 


III.   Reasonable  and  Unrbabona- 

BLE  DiSCBIXIVATIOM  ;    AND  UBRBIN  OP 
THE  RELATION  BETWEEN  THE  EXPENSE 

OP  Transportation  and  the  Pricb 
CHABGEABLE  POR  IT. — Dismissing  as 
irrelevant  and  exceptional  those  cases 
wherein  charity,  and  those  wherein  what 
may  perhaps  not  inaptly  be  termed  rail- 
way public  policy,  warrants  the  carrier 
eidier  in  making  no  traffic  charge  at  all 
or  in  making  one  at  a  reduced  rate,  we 
come  to  the  cases  wherein  tiie  traffic 
charge  is  determined  simply  by  a  business 
contract  between  the  common  carrier  on 
one  side  and  the  shipper  on  the  other — a 
contract  unaffected  by  such  considerations 
of  charity  or  of  public  policy  as  are  above 
set  forth.  Here  may  well  be  quoted 
another  extract  from  the  ablest  judicial 
opinion  extant,  relating  to  carriers'  dis- 
criminations, namely,  the  opinion  by 
Mr.  Justice  Doe,  of  New  Hampshire, 
in  AfcDitffee  v.  Railroad^  supra.  That 
jurist  says:  "The  common  and  equal 
right  is  to  reasonable  transportation 
service  for  a  reasonable  compensation. 
Neither  the  service  lor  the  price  is 
necessarily  nnreaj>onable  because  it  is 
unequal,  in  a  certain  narrow,  strict,  and 
literal  sense  ;  but  that  is  not  a  reasonable 
service,  or  a  reasonable  price,  which  is 
unreasonably  unequal.  The  question  is 
not  merely  whether  the  service  or  price 
is  absolutely  unequal,  in  the  narrowest 
sense,  but  also  whether  the  inequality  is 
unreasonable  and  injurious.  There  may 
bo  acts  of  charity ;  there  may  be  differ- 
ent prices  for  different  kinds  or  amounts 


of  flervioe ;  there  may  be  many  differ- 
ences of  price  and  service,  entirely  con- 
sistent with  the    general    principle  of 
reasonable  equality  whidi  distinguishes 
the  duty  of  a  comnwn  carrier  in  the  legal 
sense,  from  the  duty  of  a  carrier  who 
is  not  a  common  one  in    that  sense. 
A  certain  inequality  of  terms,  facilities 
or  accommodations  may  be  reasonable, 
and  required  by  the  doctrine  of  reason- 
ableness, and,  therefore,  not  an  infringe* 
ment  of  the  common  right. ' '     This  enun- 
ciation of  the  general  principles  of  law 
applicable  to  carriers'  discriminations  is 
clear  and  undoubtedly  correct.     Apply- 
ing them  in  particular  to  passenger  facili- 
ties. Judge  Doe  continues :  **  It  may  be 
the  duty  of  a  common  carrier  of  passen- 
gers to  carry  under  discriminating  re- 
strictions, or  to  refuse  to  carry  those  who, 
by  reason  of  their  physical  or   mental 
condition,  would  injure,  endanger,  dis- 
turb or  annoy  other  passengers  :  and  an 
analogous  rule  may  be  applicable  to  the 
common   carriage   of  goods.      Healthy 
passengers  in  a  palatial  car  would  not  be 
provided  witli  reasonable   aocommoda> 
tions  if  they  were  there  nnrearanably  and 
negligently  exposed,  by  the  carrier,  to 
the  society  of  small  pox  patients.    Sober, 
quiet,  moral  and  sensitive  travellers  may 
have  cause  to  complain  of  their  accom- 
modations,   if   they   are    unrea^nably 
exposed  to  the  companionship  of  unre- 
strained, intoxicated,  noi^y,  profane  and 
abusive    passengers,    wlio    may    enjoy 
the  discomfort   they  cast   upon   otliers. 
In  one  sense,  both   classes,  carried  to- 
gether, might   be   provided  with  equal 
accommodations ;  in  anoiher  sense  thcv 
would  not.     The  feelings  not  corporal, 
and  the  decencies  of  progressive  civilisii. 
tion,  as  well  as  physical  life,  health  and 
comfort,  are  entitled   to  reasonable  ac- 
commodations.    Mental  and  moral  aep- 
sibiliticfl,  unreasonably    wounded,   may 
be  an  actual  cause  of  suffering,  as  plain 
as  a  broken  limb  ;  and,  if  the  injury  is 
caused  by  unreasonableness  of  facilities 
or  accommodations  (which  are  synony- 
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DOiu  with  anreasonablenera  of  senrice), 
is  may  be  u  plain  a  legal  cause  of  action 
u  toy  bodily  hurt,  commercial  inoouve- 
nieDoe  or  pecnniary  loas.  To  allow  ooe 
passenger  to  be  made  nncomfortablc  by 
another  committiDg  an  outrage,  without 
physical  Tiolenoe,  against  the  ordinary 
proprieties  of  life  and  the  common  senti- 
ments of  mankind,  may  be  as  clear  a 
TioUtioa  of  the  common  right,  and  as 
dear  an  actiouahle  neglect  of  a  common 
rarrier's  daty,  as  to  permit  one  to  occupy 
two  seats  while  another  stands  in  the 
aisle.  Although  reasonableness  of  ser- 
vice or  price  may  require  a  reasonable 
discriminatioD,  it  does  not  tolerate  an 
nnreasonablc  one  ;  and  the  law  does  not 
require  a  court  or  a  jnry  to  waste  time 
in  a  useless  inTestigation  of  the  question 
whether  a  proved  injurious  unreasonable- 
ness of  service  or  price  was  in  its  in- 
trinsic or  in  its  discriminating  quality. 
The  main  question  is,  not  whether  the 
onreasonableness  was  in  this  or  that,  but 
whether  there  was  uni-easonableness, 
and  whether  it  was  injurious  to  the 
plaintiff." 

The  discriminations  in  passenger  fa- 
ciiiries  noted  above  arc  obviously  just, 
and  arc  readily  made  without  wronging 
sny  one.  More  difficulty  is  experienced 
in  applying  the  principle  of  discrimina- 
tion justly  in  fixing  rates.  A  railway 
we  is  a  charge  for  a  specific  railway 
Venice.  What,  in  justice  to  all  parties, 
rftouki  be  the  amount  of  tlie  rate,  will 
depend  upon  tbe  quantity  and  quality  of 
the  seryice,  and  these  in  turn  depend 
npon  many  things,  such  as  the  cost  of 
the  railway,  its  works  and  equipment, 
gndient,  mileage,  fuel  expenses,  transit 
ud  terminal  expenses,  including  the 
cost  of  loading,  insnring,  supervising, 
™*Mding,  storing  and  delivering  the 
8<Mds,  and  bulk  and  certainty  of  traffic. 
A  variation  in  any  of  these  items  will 
wsrrant  a  corresponding  variation  in 
'Ates.  Nor  is  it  impossible  to  determine 
^th  aocaracy  and  precision  the  allow- 
^Bee  to  be  mode  on  oooonnt  of  any  of 
*«e  item*.    It  is  certainly  difficult,  but 


railway  experts  cau  and  do  determine  it. 
Carriers*  discriminations  in  charges 
arising  from  the  causes  above  noted, 
may,  therefore,  be  expected,  and,  when 
reasonable,  may  be  accepted  with  oonti- 
detice  in  their  justice. 

It  is  to  be  remembered  that  discrimi- 
nation is  the  rule,  not  the  exception, 
and  that  when  reasonable,  it  is  right, 
not  wrong.  It  is  only  when  the  dis- 
crimination is  unreasonable  that  it  is 
objectionable  and  illegal. 

Railways  always  will  charge  more 
for  carrying  small  parcels  to  numerous 
consignees  than  for  carrying  full  train 
loads  to  one  person  ;  and  for  going  up 
and  down  hills  than  for  going  across 
level  prairies.  These,  and  many  otlier 
considerations  affecting  the  expense  of 
transportation,  readily  warrant  reasona- 
ble discriminations  in  the  cost  of  it. 

But  discriminations  in  transportation 
prices  must  correspond  with  differences 
in  transportation  expenses.  There  is  a 
relation  just,  recognised,  established  by 
law,  and  to  be  observed  by  all,  between 
the  expense  of  carrying  traffic  on  the  one 
hand,  and  the  price  chargeable  for  it  on 
the  other.  Tliis  truth  is  negatively  ex- 
pressed in  many  decisions  and  by  many 
judges.  A  carrier  cannot  * '  exact  exces- 
sive prices.'*  Arguendo:  Churchman  v. 
Tunstalf  Hardrcss  163.  He  cannot 
"extort  what  he  will:'*  per  Law- 
RENCB,  J.,  Harris  v.  Pouskwood^  3 
Taunt.  272  ;  and  see,  Mckfordr.  Grand 
June.  Railroad  0>.,  8  Mees.  &  W.  377  ; 
Hawk.  P.  C,  Book  I,  ch.  32,  sect.  2  : 
Jackson  v.  Rogers,  2  Show.  327  ;  Else*- 
v.  Gaiwardy  5  Term  Rep.  149  ;  Chicago, 
^.,  Railroad  Co.  v.  fhrAs,  18  111.  491  ; 
Boson  y.  Sandford,  I  Show.  104  :  Hoi- 
lister  jr.  Aowlen,  19  Wend.  239  ;  Colo  v, 
Goodwin,  Id.  261  ;  Smith  v.  Chicago^ 
^c,  Railroad  Co.,  5  K  W.  Rep,  242; 
Brown  v.  Adams  Express  Co.^  15  W. 
Va.  821  ;  Southern  Express  Co.  r.  Mem- 
phis  J  (^c,  Railroad  Co.,  13  Cent.  L.  J. 
68  ;  Chicago,  ^.,  Railroad  Co.  v.  Ao- 
ple,  67  111.  1 1 ;  Camblos  v.  P.  ^  R. 
Railroad  Co.^  4  Brews.  563. 
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A  positive  recognition  of  the  relation 
between  transportttti6n-price  and  trans- 
portation-expense, is  found  in  Oxlade 
V.  iV.  E.  Railroad  Co.y  (No.  1),  1 
C.  B.  (N.  S.)  454;  26  L.  J.  (C. 
P.)  129  ;  1  Nev.  &  xMac.  72,  wherein 
the  rale  was  clearly  affirmed,  tJiat  a 
railroad  company  is  justified  in  car- 
rying goods  for  one  person  at  a  less 
rate  than  tliat  at  which  they  carry  the 
Mime  discription  of  goods  for  another,  if 
tiiere  be  circumstances  which  render  the 
eofet  to  the  company  of  carrying  for  the 
former  less  than  the  cost  of  carrying  for 
the  latter — a  rule  which  pervades  and  is 
recognised  in  all  the  cases  upon  the  sub- 
ject. 

IV.  Discriminations  in  Traffic 
Kates  bahed  upon  Differences  in 
Traffic  Quantities. — In  Ransome  v. 
Eastern  Co.  Railroad  Co,^  1  C.  B. 
(N.  S.)  437  ;  26  L.  J.  (C.  P.)  91  ; 
1  Nev.  &  Mac.  63,  Cresswell,  J., 
speaking  of  the  meaning  of  the  expres- 
sions "  undue  or  unreasonable  prefer- 
ence or  advantage,'^  and  *'  undue  or  un- 
reasonable prejudice  or  disadvantage," 
said  :  * '  Arc  these  words  to  be  construed 
witli  reference  to  the  interests  of  the 
parties  using  the  railway  oply  t  or  may 
the  interests  of  the  railway  owners  be 
taken  in  any  manner  into  consideration  ? 
Ex.  gr.y  if  1000  tons  can  be  carried  for 
u  lower  sum  per  ton  per  mile  than  100 
tons,  yielding  an  equal  profit  per  ton  to 
the  railway  companj',  may  they  so  regu- 
late the  charge  as  to  derive  such  equal 
profit  ?  Would  the  lower  rate  charged 
for  the  larger  quantity  give  an  undue 
preference  ?"  and  concluded,  that  *'  after 
a  gixxl  deal  of  consideration  we  think 
the  fair  interests  of  the  railway  ouglit  to 
he  taken  into  the  occount."  The  court 
expressly  refrained  from  deciding  that  a 
railway  company  may  not  charge  dif- 
ferent rates  where  coal  is  carried  in  large 
and  small  quantities. 

In  Oxlade  v.  N.  E.  Raiiway  Co,  (No. 
1),  1  C.  B.  (N.  S.)  454  ;  26  L.  J.  (C. 
P  )    129  ;  1   Nev.  &  Mac.  72,  counsel 


for  the  company  asked :  **  Arc  the  com 
pany  bound  to  afibrd  the  same  laciliuca 
to  one  who  sends  but  a  single  wagon 
load  at  a  time  that  they  do  to  one  who 
sends  the  larger  quantities  f"  Cress- 
well,  J.,  replied  :  **  That  is  a  question 
not  free  from  difficulty ;  for  if  a  large 
dealer  is  to  have  his  coals  carried  at  a 
lower  rate  than  a  small  one,  he  will  be 
enabled  to  monopolize  nil  the  trade.  Ir 
may  be,  however,  that  the  company  are 
enabled  to  carrv  at  a  lower  rate  in  the 
one  case  than  in  the  other,  by  reason  of 
the  difference  in  cost." 

One  branch  of  Oxlade's  complaint  was 
of  a  discrimination  by  the  Noitheastcm 
company  in  refusing  to  carry  coal  for  him 
at  rates  as  low  as  ^d.  per  ton — tliat 
being  the  rate  at  which  it  carried  coal 
for  the  Great  Nordiem  Railway  Com- 
pany. As  to  this  discrimination  the 
evidence  was  that  the  ^.  rate  was  a 
through  rate  to  London  ;  that  the  Great 
Northern  found  wagons  (cars)  for  the 
entire  distance  ;  that  the  coal  was  taken 
in  full  train  loads  and  veiT  large  quanti- 
ties, and  must  be  taken  at  a  low  rate  or 
not  at  all ;  that  the  coal  train  engines 
were  fully  and  uniformly  loaded,  and 
could  be  I'un  without  stopping  or  shunt- 
ing (switching)  with  almost  as  much 
regularity  as  passenger  trains ;  and  it 
was  shown  that  if  the  trains  were  lest» 
than  fully  loaded,  and  required  stopping, 
switcliing  and  marshalling,  the  expense 
was  greater.  The  court  concluded,  that 
'^  such  circumstances  enable  the  company 
to  carry  such  coals  (for  the  Great  North- 
em)  at  a  cost  to  them  less  than  the  cost 
of  carrying  coals  for  Mr.  Oxlade.  and  it 
is  not  shown  that  by  carrying  them  at  a 
lower  rate  any  undue  or  unreasonable 
preference  is  g^ven,  or  any  undue  or 
unreasonable  disadvantage  imposed.'* 

CoCKBURN,  C.  J.,  in  Harris  v.  Cock' 
ermouth  ^  W.  Railwaif  Co.,  3  C.  B.  (N. 
S.)  693  ;  27  L.  J.  (N.  S.  C.  P.)  162  ;  4 
Jur.  (N.  S.)  239  ;  1  Nev.  &  Mac.  97, 
says :  "I  quite  agree  that  this  court  has 
intimated,  if  not  absolutely  decided,  tliat 
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icompanjis  entitled  to  take  into  consid- 
eration any  circumstances,  either  of  a 
general  or  of  a  local  and  peculiar  char- 
acter, in  considering  the  rate  of  charge 
which  tbej  will  interpose  upon  any  par- 
ticular traffic.  As,  for  instance,  if  a 
company  were  to  lay  down  a  rule  that 
if  a  certain  large  quantity  of  goods  were 
brought  to  he  oonreyed,  they  would 
charge  less  for  the  conveyance  of  that 
large  quantity  than  they  would  for  the 
conteyance  of  a  less  quantity,  regard 
being  had  to  the  cost  of  working  the 
particalar  line ;  that  would  he  a  very 
fair  groond  to  justify  them  in  making  a 
distinction  between  the  case  of  a  per^^n 
who  sent  a  ton  of  goods  at  a  time  and 
the  case  of  a  person  who  sent  only  a 
hundred  weight." 

But  while  it  may  be  admitted  that  a 
change  in  quantity  may  warrant  a 
change  in  rates,  it  does  not  necessarily 
liare  this  effect.  A.  may  ship  a  much 
larger  aggregate  quantity  than  B.,  but 
at  such  inconrenient  times,  in  such 
small  quantities  or  parcels,  and  to  such 
numerous  consignees  residing  in  so  mnny 
diflerent  places  that  the  expense  of  cnr- 
nringitwill  greatly  exceed  the  expense 
of  B/s  traffic  which,  perhaps,  comes 
conveniently,  in  one  qaantity,  and  is 
carried  all  at  once  a  long  distance  to 
one  place  of  consignment.  Tlfere  does 
not  appear  to  be  even  a  presumption 
indulged  that  A. 'a  large  quantity  enti- 
tles him  to  rates  as  cheap  as  B.'s  rates. 
It  most  be  sho^rn,  affirmatively  and  posi- 
tirely,  not  only  that  the  quantity  carried 
for  A.  is  larger  than  that  taken  for  B., 
but  also  that,  by  reason  of  A.'s  quantity 
being  the  larger,  the  expense  to  the  car- 
rier is  as  small  or  smaller  than  the  ex- 
pense incurred  in  carrying  B.'s  quantity. 
This  fact  being  clearly  developed  by 
testunony,  the  law  will  reduce  A.'s  rate 
to  or  below  B.'s.  Mr.  Justice  Willks 
Vol.  XXXI.— 7 


clearly  recognised  the  necesHity  of  af- 
firmatively showing  how  the  change  in 
quantity  affected  the  expense  of  carrying 
when,  in  Gorton  v.  liriatol  ^  Exeter 
Railway  Cb,  6  C.  B.  (N.  S.)  639  ;  28 
L.  J.  (C.  P.)  306  ;  1  Nev.  &  Mac.  218, 
with  reference  to  NichofMn  v,  Gr»it 
Western  Railway  Co,  (No.  1),  5  C.  B 
CN.  S.)  866  ;  28  L.  J.  (C.  P.)  89  ;  4 
Jur.  (N.  S.)  1187  ;  1  Nev.  &  Mac  121, 
wherein  a  difference  in  quantity  was  de- 
cided to  warrant  a  difference  in  rate,  he 
said  :  "  It  is  a  mistake  to  suppose  that 
the  court  there  intended  to  decide  that  a 
prima  facie  case  of  preference  is  suffi- 
ciently answered  by  stating  a  differencte 
(for  example,  in  quantity,)  which  may 
or  may  not  he  material,  in  the  circnnv 
stances  between  the  carriage  for  the 
person  complaining  and  that  for  the 
person  alleged  to  have  been  preferred, 
without  showing  that  such  difference 
practically  affects  the  fair  charge  for 
carriage  to  an  extent  proportionate  to 
the  diflference  of  charge  actually  made 
by  the  company  to  their  several  cus- 
tomers." 

In  brief,  when  it  is  undertaken  to 
justify  discriminations  in  rates,  by  re- 
ferring them  to  any  of  the  tilings  that 
affect  the  expenses  of  carriage,  the  dif- 
ference in  quantity,  in  distance,  or 
whatever  else  is  relied  upon  to  justify 
the  discrimination  must  be  shown, 
clearly  and  beyond  doubt,  to  be  ma- 
terial— to  affect  such  expenses  really 
and  substantially.  So  far  as  the  facts 
relied  upon  are  shown  either  to  lessen 
or  to  enlarge  the  expenses  of  transporta- 
tion, to  that  extent,  and  no  fbrther, 
will  courts  hold  that  such  facts  warrant 
reduction  or  advancement  of  the  prices 
of  transportation. 

Adelbert  Hamilton. 

Chicago. 


50  BINFORD  17.  JOHNSON. 

Supreme  Court  of  Indiana. 
GEORGE  BINFORD  v.  THOMAS  H.  JOHNSON. 

One  who  places  in  the  liands  of  a  child  an  article  known  to  be  dangerous  is  liable 
for  an  injury  resulting  therefrom. 

The  fact  of  i^n  intervening  agency  between  the  original  ^%Tong  and  the  injury  will 
not  prevent  a  recoveiy  if  the  injuiy  was  the  natural  and  probable  result  of  the 
wrong. 

A  dealer  sold  to  two  children,  aged  respectively  12  and  10  years,  cartridges  for  a 
pistol.  One  of  the  children  left  the  pistol  loaded  with  one  of  the  cartridges  on  the 
floor  of  his  home,  when  a  third  child  picked  it  up  and  it  was  discharged,  killing  one 
of  the  children  by  whom  the  cartridges  had  been  purchased.  Heldf  that  the  dealer 
was  liable  in  damages  to  the  father  of  the  child  killed. 

The  complaint  is  not  bad  because  it  docs  not  state  the  next  of  kin  of  the  child, 
if  it  appears  that  the  plaintiff  is  the  father,  that  he  had  lost  the  child's  services  and 
that  he  had  expended  time  and  money  in  endeavoring  to  cure  the  child. 

An  act  in  direct  violation  of  a  criminal  statute  is  negligence  in  itself  and  it  is  not 
error  for  the  court  so  to  charge. 

Appeal  from  Montgomery  Circnit  Court. 

This  was  an  action  for  damages  for  causing  the  death  of  plain- 
tiflfs  child. 

The  facts  were  as  follows:  Two  sons  of  plaintiff,  Allen  and 
Todd,  aged  twelve  and  ten  years  respectively,  bought  of  the 
defendant,  a  dealer  in  such  articles,  pistol  cartridpes  loaded  with 
powder  and  ball.  The  boys  purchased  the  cartridges  for  use  in  a 
toy  pistol,  and  were  instructed  by  defendant  how  to  make  use  of 
them  in  this  pistol ;  the  defendant  knew  the  dangerous  character 
of  the  cartridge,  knew  the  hazard  of  using  them  as  the  boys  pro- 
posed, and  that  the  lads  were  unfit  to  be  entrusted  with  articles 
of  such  a  character.  Shortly  after  the  sale  the  toy  pistol,  loaded 
with  one  of  the  cartridges,  was  left  by  Allen  and  Todd  lying  on 
the  floor  of  their  home ;  it  was  picked  up  by  their  brother  Bertie, 
who  vas  six  years  of  age,  and  discharged,  the  ball  striking  Todd 
and  inflicting  a  wound  of  which  he  died. 

The  verdict  and  judgment  were  for  plaintiff.  Defendant 
appealed. 

The  opinion  of  the  court  was  delivered  by 

Elliott,  J. — A  man  who  places  in  the  hands  of  a  child  an 
article  of  a  dangerous  character  and  one  likely  to  cause  injury 
to  the  child  itself  or  others,  is  guilty  of  an  actionable  wrong. 
If  a  dealer  should  sell  to  a  child  dynamite  or  other  explo- 
sives of  a  similar  character,  nobody  would  doubt  that  he  had 
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committed  a  wrong  for  which  he  should  answer  in  case  injury 
resulted.  So,  if  a  druggist  should  sell  to  a  child  a  deadly 
drug  likely  to  cause  harm  to  the  child  or  injury  to  others,  he 
would  certainly  be  liable  to  an  action. 

The  more  difficult  question  is,  whether  the  result  is  so  remote 
from  the  original  wrong  as  to  bring  the  case  within  the  operation 
of  the  maxim,  causa  proxima  non  remota  spectatur.  It  is  not 
easy  to  assign  limits  to  this  rule,  nor  to  lay  down  any  general 
test  which  will  enable  courts  to  determine  when  a  case  is  within 
or  without  the  rule.  It  is  true  that  general  formulas  have  been 
frequently  stated,  but  these  have  carried  us,  but  little,  if  any, 
beyond  the  meaning  conveyed  by  the  words  of  the  maxim  itself. 

The  fact  that  some  agency  intervenes  between  the  original 
wrong  and  the  injury,  does  not  necessarily  bring  the  case  within 
the  rule ;  on  the  contrary  it  is  firmly  settled  that  the  intervention 
of  a  third  person,  or  of  other  and  new  direct  causes,  does  not  pre- 
clude a  recovery  if  the  injury  was  the  natural  or  probable  result 
of  the  original  wrong :  Billman  v.  The  ImdianapoliSy  jfc,  Co.^ 
76  Ind.  166.  This  doctrine  is  as  old  as  the  famous  case  of  Scott' 
V.  Shepherdy  2  W,  Black.  892,  commonly  known  as  the  "  Squib 
Case." 

The  rule  goes  so  far  as  to  hold  that  the  original  wrongdoer  is 
responsible  even  though  the  agency  of  a  second  wrongdoer  inter- 
vened. This  doctrine  is  enforced  with  great  power  by  CoCKBURN, 
C.  J.,  in  aark  v.  Chambers,  L.  R.,  3  Q.  B.  Div.  827,  and  is 
approved  by  the  text  writers :  Cooley  on  Torts  70 ;  Addison  on 
Torts,  sect.  12. 

Although  the  act  of  the  lad,  Bertie,  intervened  between  the  ori- 
ginal wrong  and  the  injury,  we  cannot  deny  a  recovery  if  we  find 
that  the  injury  was  the  natural  or  probable  result  of  appellant*s 
original  wrong. 

In  Eeniy  v.  The  Southern  Pacific  Railroad  Co,y  60  Cal.  176, 
it  was  said:  ''A  long  series  of  judicial  decisions  have  defined 
proximate  or  immediate  and  direct  damages  to  be  the  ordinary 
and  natural  results  of  the  negligence ;  such  as  are  usual  or  probable 
and  might,  therefore,  have  been  expected.*'  Lord  Ellenborough 
aid,  in  Taumsend  v.  Wathen,  9  East  280,  that,  "  Every  man 
must  be  taken  to  contemplate  the  probable  consequences  of  the  act 
he  does." 
In  Billman  v.  Indianapolis,  ^c,  Co.,  supra,  very  many  causes 
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are  cited  declaring  and  enforcing  this  doctrine,  and  we  deem  it 
unnecessary  to  here  repeat  the  citations.  Under  the  rule  declared 
in  the  cases  referred  to,  it  is  clear  that  one  who  sells  dangerous 
explosives  to  a  child,  knowing  that  thej  are  to  be  used  in  such  a 
manner  as  to  put  in  jeopardy  the  lives  of  others,  must  be  taken  to 
contemplate  the  probable  consequences  of  his  wrongful  act.  It  is 
a  probable  consequence  of  such  a  sale  as  that  charged  against  the 
appellant,  that  the  explosives  may,  and  will  be  so  used  by  children 
among  whom  it  is  natural  to  expect  that  they  will  be  taken,  as  to 
injure  the  buyers  or  their  associates. 

A  strong  illustration  of  the  principle  here  affirmed  is  aiTorded 
by  the  case  of  Dixon  v.  Bell,  5  M.  &  Sel.  198.  In  that  case  the 
defendant  sent  a  child  for  a  loaded  gun,  desiring  that  the  person 
who  was  to  deliver  it  should  take  out  the  priming;  this  was  done, 
but  the  gun  was  discharged  by  the  imprudent  act  of  the  child, 
the  plaintiff  injured,  and  it  was  held  that  the  defendant  was, 
liable. 

In  Lt/nch  v.  Nurdiw,  1  Q.  B.  29,  the  doctrine  of  the  case  cited 
was  approved,  and  the  same  judgment  has  been  pronounced  upon 
it,  by  other  courts,  as  well  as  by  the  text  writers :  Carter  v. 
Toune,  98  Mass.  567  ;  Whart.  Neg.  851 ;  Shearman. &  Eedf.  Neg., 
3d  ed.,  596. 

There  is  no  such  contributory  negligence  disclosed  as  will  defeat 
a  recovery.  The  age  of  the  lads  who  bought  the  cartridges,  the 
use  the  appellant  knew  they  intended  to  make  of  them;  and  the 
fact  that  they  did  use  them  as  instructed  by  him,  are  all  important 
matters  for  consideration  upon  the  question  of  contributory  negli- 
gence. 

There  are  very  many  cases  holding  that  the  age  of  the  child  is 
always  to  be  taken  into  account,  and  what  would  be  negligence  in 
an  adult  will  not  be  negligence  in  a  young  lad. 

The  Supreme  Court  of  the  United  States  thus  states  the  rule : 
^^The  care  and  caution  required  of  a  child  is  according  to  his 
maturity  and  capacity  only,  and  this  is  to  be  determined  in  each 
case  by  the  circumstances  of  the  case :"  Railroad  Co.  v.  Stout,  17 
Wall.  657.  It  must  be  the  law,  in  cases  of  this  nature,  that  the 
age  of  the  child  shall  be  considered,  or  it  must  follow  that  a  vendor 
of  the  most  dangerous  explosives  may  sell  them  as  freely  to  young 
children  as  to  men  of  mature  years,  and  this  surely  would  be  a 
result  which  no  reasonable  man  would  undertake  to  support.    In 
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Potter  V.  FauUcner,  1  B.  &  S.  806,  Erlk,  C.  J.,  said :  "  The 
law  in  England  in  its  care  for  human  life  requires  consummate 
caution  in  the  persons  who  deal  with  dangerous  weapons/'  and  we 
Aink  it  may  with  equal  truth  be  said  -that  the  common  law,  both 
of  England  and  America,  requires  of  him  who  deals  with  dan- 
gerous' explosives  to  refrain  from  placing  them  in  the  hands  of 
children  of  tender  age.     If  the  child  is  too  young  to  know  the 
character  of  the  thing  sold  him,  it  is  the  business  of  the  dealer  to 
refuse  to  sell  him  articles  likely  to  put  in  jeopardy  his  own  or 
fiome  other  person*s  life.     Where  one  sells  another  a  dangerous 
instrument,  and  that  other  is  ignorant,  and  this  the  seller  knows, 
of  its  true  character,  he  is  responsible  for  injuries  resulting  from 
the  negligent   use  of    the   instrument.      There  are   many  well- 
reasoned   cases  which,  carrying   the  doctrine  still   further,  hold 
that  one  who  places  a  dangerous  thing  in  a  position  where  it  is 
likely  to  cause  injuries  to  others,  is  liable  to  a  child  who  is  injured 
although  he  may  be  a  trespasser :  Bird  v.  Holbrooke  4  Bing.  628 ; 
State  ?.  Moore^  31  Conn.  47  9 ;  Birge  v.  Qardiner^  19  Id.  607  ; 
Lynch  v.  Nurdin^  supra  ;  Kerr  v.  0^  Connor,  63  Penn.  St.  341 ; 
Keffe  V.  Milwaukee^  ^(?.,  (7o.,  21  Minn.  207 ;  Railroad  Co.  v. 
StovLt^  supra. 

The  case  in  judgment  does  not  require  us  to  carry  the  rule  to 
the  extent  which  is  done  in  the  cases  cited.  Here  the  appellant, 
inth  full  knowledge  of  the  character  of  the  cartridges  and  fully 
informed  as  to  the  use  the  lads  intended  to  make  of  them,  placed 
Aese  dangerous  instruments  in  their  hands,  and  he  cannot  now 
escape  liability  upon  the  ground  that  the  boys  had  no  right  to  buy 
or  use  such  articles.  Nor  can  he  escape  upon  the  ground  that  the 
loaded  pistol  was  left  lying  where  the  young  child,  Bertie,  could 
feach  it.  One  who  deals  with  children  must  anticipate  the  ordi- 
^^J  behavior  of  children.  The  appellant  was  bound  to  take 
notice  of  the  natural  conduct  of  lads  like  those  to  whom  he  sold 
^i^e  cartridges,  and  it  cannot  be  justly  said  that  the  act  of  the  lads 
iQ  carrying  the  pistol  with  them  to  their  home  and  leaving  it  upon 
the  floor,  within  reach  of  their  brother  and  playmate,  was  an  un- 
natural or  improbable  one. 

^t  is  contended  that  the  complaint  is  bad  because  it  does  not 
state  who  were  the  next  of  kin  of  the  deceased,  Todd  Johnson, 
wd  ire  are  referred  to  The  Oin.,  jf*<?.,  Co.  v.  Chester^  67  Ind. 
297,304;  PUtaburgh,  ^c,  Co.  v.  Vining'B  Adrnr,21  Id.  618; 
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Indianapolis^  ^.,  Co.  v.  Keeley^  23  Id.  136 ;  Gann  v.  Worman, 
69  Id.  458. 

We  do  not  think  these  cases  support  the  attack  upon  the  com- 
plaint. It  is  in  two  paragraphs,  and  the  demurrer  is  to  the  entire 
complaint,  so  that  if  one  is  good  the  demurrer  is  not  well  taken. 
In  the  second  paragraph  it  is  explicitly  set  forth  that  the  appellee 
was  the  father  of  the  deceased ;  that  he  expended  money  in  and 
rendered  services  in  endeavoring  to  secure  a  cure  of  his  son,  that 
he  lost  his  services  and  society  from  the  time  he  was  wounded  until 
his  death.  These  allegations  bring  the  case  within  the  rule  that 
money  expended  in  the  effort  to  cure  a  wound  wrongfully  caused 
by  the  act  of  another  may  be  recovered :  The  Cin,y  ^c,  Co.  v. 
Cheater,  57  Ind.  297 ;  Cooley  on  Torts  262. 

The  right  of  action  for  the  death  is  a  statutory  one,  and  is  dis- 
tinct and  different  from  the  personal  right  in  the  father  recognised 
by  the  common  law.  The  complaint  shows  a  right  to  some  relief, 
and  this  gives  it  sufficient  strength  to  withstand  a  demurrer: 
Bayless  v.  Glenn,  72  Ind.  5. 

Additional  strength  is  added  to  one  at  least  of  the  paragraphs 
of  the  complaint  by  the  facts  stated  in  it,  showing  that  the  car- 
tridges were  sold  in  violation  of  an  express  statute  of  the  state. 

By  an  act  passed  in  1875,  and  incorporated  into  the  revision  of 
1881  as  sect.  1986,  it  is  made  a  misdemeanor  to  ^^sell,  barter  or 
give  to  any  person  under  the  age  of  21  yeara  any  cartridges  man- 
ufactured and  designed  for  use  in  a  pistol." 

In  placing  the  cartridges  in  the  hands  of  the  lads,  Allen  and 
Todd,  the  appellant  did  an  unlawful  act,  and  under  settled  princi- 
ples is  liable  for  the  consequences  naturally  and  proximately 
resulting  from  his  unlawful  act. 

In  Weiek  v.  Lander,  75  111.  93,  it  is  held  that  "  where  an  act 
unlawful  in  itself  is  done  from  which  an  injury  may  naturally 
and  reasonably  be  expected  to  result,  the  injury,  when  it  occurs, 
may  be  traced  back  and  visited  upon  the  original  wrongdoer." 

In  the  course  of  the  opinion,  and  as  a  commentary  upon  cases 
reviewed,  it  is  said : 

"  The  principle  announced  is  that  whoever  does  an  unlawful  act 
is  to  be  regarded  as  the  doer  of  all  that  follows."  The  decision  in 
the  case  cited  is  well  sustained.  It  finds  support  from  the  cases 
heretofore  cited,  as  well  as  from  the  following  and  many  others : 
Greenland  v.  Chodiny  5  Exch.  243 ;  Powell  v.  Deveney,  3  Cush. 
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300;  Sheridan  v.  Brooklyn,  ^c,  Co.,  86  N.  Y.  39;  Griggs  v. 
FUckemteinj  14  Minn.  81 ;  Wellington  v.  Downer  Kerosene  Oo.j 
104  Mass.  64  ;  Farrant  v.  Barnes,  11  C.  B.  (N.  S.)  653. 

Appellants  attack  one  only  of  the  instructions  given  by  the 
court.  The  instraction  assailed  reads  thus  :  ^^  1  instruct  you  that 
a  gale  of  cartridges  in  violation  of  a  criminal  statute  of  the  state, 
would  be,  of  itself,  an  act  of  negligence ;  and,  if  you  find  from  the 
evidence  in  this  case  that  the  defendant  sold  the  cartridges  as 
alleged  in  the  complaint  such  sale  is  an  act  of  negligence  on  his 
pan,  and  you  will  have  no  further  trouble  on  this  point."  The 
sole  objection  stated  is,  that  the  court  had  no  right  to  d(;clare  that 
the  sale  of  the  cartridges  in  violation  of  law  was  an  act  of  negligence. 

The  only  case  cited  in  support  of  appellant's  position  is  the  case 
of  Weick  V.  Lander,  from  which  we  have  quoted,  and  it  makes 
against  rather  than  for  appellant. 

Where  a  party  does  an  act  in  direct  violation  of  a  positive 
statute  the  court  is  justified  in  characterizing  it  as  an  act  of  negli- 
gence. 

It  is  in  general  true  that  negligence  is  a  question  of  fact,  but 
this  is  not  universally  true. 

Judge  GooLBT  has  examined  this  question,  and  with  ability  and 
vigor  discussed  it.  In  the  course  of  the  discussion  he  says: 
"Many  cases  clearly  present  mere  questions  of  law,"  and  that 
"such  are  the  cases  of  the  disregard  of  a  law  expressly  devised  to 
prevent  the  like  injury." 

An  instance  is  that  of  the  failure  of  a  railway  train  to  come  to 
a  stop  before  crossing  another  road,  as  is  required  by  the  statute  in 
some  states,  whereby  another  train  is  run  into.  Here  the  negli- 
gence is  plain,  but  it  might  happen  that  some  parties  injured  by  it 
would  by  their  own  negligence  be  precluded  from  any  redress. 
The  case  would  be  equally  clear  if  the  railway  company  were  to 
send  out  a  train  without  brakes,  and  thereby  an  injury  should 
result,  through  the  impossibility  of  stopping  a  train  when  a  danger 
appeared,  or  if  one  were  to  set  a  bonfire  in  a  town  while  a  fierce 
wind  was  raging;  or  if  he  were  to  send  a  package  of  dynamite  by 
express  without  disclosing  its  dangerous  nature.  Concerning  such 
cases  no  one  should  be  in  doubt :  Cooley  on  Torts  670. 

The  principle  that  the  court  may,  as  matter. of  law,  instruct  the 
jwy  that  an  act  constitutes  negligence,  is  illustrated  by  many 
cases  in  our  own  reports.     Thus,  it  has  often  been  held  that  it  is 
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the  duty  of  the  coart  to  instruct  the  jury  that  it  is  negligence  for 
a  corporation  to  make  a  dangerous  excavation  in  a  public  street, 
and  leave  it  unguarded.  So,  in  relation  to  the  duties  of  a  railroad 
corporation,  the  court  often  declares  to  the  jury  what  act  will  con- 
stitute negligence,  and  this  holds  good  of  instructions  upon  the 
subject  of  persons  attempting  to  cross  railroad  tracks. 

But  without  prolonging  this  opinion  we  refer,  without  comment, 
to  the  cases  of  The  Railroad  Co.  v.  StouU  17  Wall.  667  ;  IHtts- 
burghy  ^c,  Co.  v.  Williams^  74  Ind.  462  \  L.^  C.  Co.  v.  Richard* 
son,  66  Id.  43 ;  Ohio,  ^e.^  Co.  v.  Collarn,  73  Id.  261.  It  must 
not  be  left  out  of  mind  that  the  instruction  does  not  affirm  that 
there  may  be  a  recovery,  but  simply  declares  that  it  is  negligence 
for  a  person  to  voluntarily  do  an  act  in  direct  violation  of  a  statute. 

In  a  case  where  there  is  evidence  tending  to  show  some  excuse 
for  doing  an  act  prohibited  by  statute,  it  might,  perhaps,  be  neces- 
sary to  qualify  the  instruction,  but  there  was  here  no  such  evi- 
dence, and  it  is  to  be  remarked,  the  instruction  refers,  when  taken 
as  it  must  be  as  an  entirety,  to  such  a  sale  as  that  charged  in  the 
complaint,  tbus  limiting  the  general  proposition  to  the  particular  case. 

The  appellant  asked  the  court  to  instruct  the  jury  that  if  the 
sale  was  to  Todd  Johnson  and  not  to  him  and  his  brother  jointly, 
that  there  could  be  no  recovery.  We  think  this  instruction  was 
properly  refused. 

It  was  sufficient  for  the  appellee  to  sustain  the  substance  of  the 
issue  tendered  by  him.  It  was  not  material  whether  the  boys 
joined  in  buying  the  cartridges,  if  the  sale  was  to  one  of  them  it 
was  an  actionable  wrong. 

Judgment  cannot  be  reversed  for  an  immaterial  variance,  it  is 
only  where  the  issue  in  its  general  scope  is  not  sustained  that  a 
reversal  will  be  adjudged :  R.  S.,  sect.  893. 

Instructions  number  two  and  fifteen,  asked  by  the  appellant,  are 
substantially  the  same,  and  as  the  former  was  given  by  the  court, 
it  was  proper  to  refuse  the  latter. 

It  is  not  error  to  refuse  an  instruction,  when  another,  embody- 
ing  the  same  matter,  has  been  given. 

The  other  questions  presented  upon  the  instructions  are  disposed 
of  in  our  'discussion  of  the  sufficiency  of  the  complaint. 

Judgment  affirmed. 

The  controlling  point  in  the  principal      the  defendant,  in  making  the  sale  to  the 
case   and  the  theory  followed  is,  that     minor,  violated  an  express  statute  $  was 


BINFORD  V.  JOHNSON. 


57 


gniltjr  of  a  criminal  offence  and  liable  to 
pnnishineDt  by  fine.  Having  sold  the 
pistol  cartridges  in  direct  violation  of 
the  law,  he  was  held  liable  for  all  the 
results  that  may  arise  from  such  sale, 
and  of  which  it  was  the  primary  cause. 
It  is  not  uncommon  to  find  cases  decided 
upon  this  theory.  Thus,  where  a  sign 
over  a  street  in  a  city,  hung  with  due 
care  as  to  its  fastenings  but  in  vio- 
latkm  of  a  city  ordinance  which  sub- 
jected its  owners  to  a  penalty  for 
pladog  and  keeping  it  there,  was 
blown  down  by  the  wind  in  an  extra- 
(Rdinary  gale,  and  in  its  fall  a  bolt 
which  was  a  part  of  its  fastening 
struck  and  broke  a  window  glass  in  a 
neighboring  window — ^it  was  held  that 
the  owners  of  the  sign  were  liable  for 
the  injury  to  the  window  :  Salisburif  v. 
Eerdenroder,  106  Mass.  458. 

The  extraordinary  gale  was  an  inter- 
vening agency,  and  one  against  which 
the  defendant  would  not  usually  have 
been  bound  to  provide  ;  so  in  the  princi* 
pal  ease,  the  young  child's  discharging  the 
pistol  was  an  intervening  agency ;  but  in 
both  cases  the  defendants  had  set   in 
motion  something  that  brought  eventu- 
allj  the  result  for  which  damages  were 
daimed  and  given.     A  long  number  of 
otses  support  this  doctrine.     The  famous 
Sqmb  Case  proceeds  upon  this  theory, 
that  the  first  act  was  unlawfnl,   and 
whatever  mischief  followed,  the  person 
first  starting  the  force  was  liable  for  all 
die  consequences :  Scott  v.  Shephard^  8 
BIsckst.  892.     So  the  Supreme  Court 
of  Illinois  held  that  where  an  act  un- 
lawful in  itself  is  done,  from  which  an 
injury  may  reasonably  and  naturally  be 
expected  to  result,  the  injury,  when  it 
oocnrs,  may  be  traced  back  and  visited 
upon  the  original  wrongdoer,  and  this 
upon  the  principle   that  every  person 
shall  be  held  liable  for  all  those  conse- 
quences resulting  from    his  act  which 
might  have  been  foreseen  and  expected 
as  the  result ;   WUick  v.  Lander,  75  111. 
93.    This  was  a  case  where  the  con- 
VoL.  XXXI 8 


tractor  for  the  erection  of  a  house  in 
Chicago  placed  a  lot  of  brick  in  one  of 
the  most  public  streets,  in  violation  of  an 
ordinance,  and  owing  to  these  and  other 
obstructions  it  was  difficult  for  teams  to 
pass  each  other ;  the  plaintiff  had  two 
teams  hauling  sand,  one  driven  by  his 
son  twelve  years  of  age ;  while  the 
teams  were  returning  with  their  loads 
the  son  got  upon  the  back  part  of  tlie 
foremost  wagon,  and  while  occupying  a 
seat  with  his  back  to  the  tailboard,  the 
wagon  was  suddenly  stopped  by  a  col- 
lision with  an  express  wagon  at  the  place 
of  the  obstruction,  and  the  driver  of  the 
rear  wagon,  watching  to  avoid  a  collision 
on  his  part,  did  not  observe  the  stoppage 
of  the  front  wagon  uptil  he  was  very 
near  it,  and  in  attempting  to  stop  his 
wagon  the  tongue  was  elevated  and 
struck  the  boy  in  the  abdomen,  inflicting 
a  wound  causing  his  death.  It  was  held 
that  the  defendant  was  liable  to  the 
plaintiff,  the  father,  in  damages  for 
causing  the  death  of  his  son.  This  was 
somewhat  similar  to  Midge  v.  Goodman, 
5  Car.  &  P.  190,  where  the  servant  of 
the  defendant  left  a  horse  hitched  to  a 
cart  standing  in  the  street ;  a  passer-by 
struck  the  horse  upon  the  head,  and  he 
backed  the  cart  in  plaintifTs  window  and 
damaged  certain  goods.  The  defendant 
was  held  liable  for  the  damage.  But 
the  doing  of  an  unlawful  act  is  entirely 
wanting  in  the  case  just  cited.  See 
Bnoell  V.  Dilveny,  3  Cush.  300. 

The  principal  case  is  not  unlike  Reg, 
V.  Bennett,  4  Jur.  (N.  S.)  1088;  s.  c, 
28  L.  J.  (Mag.  Cas.)  27  ;  Bell's  C.  C. 
1 .  There  the  defendant  was  a  maker  of 
fireworks  contrary  to  a  statute,  and 
during  his  absence,  throngh  the  negli- 
gence of  his  servant,  a  fire  broke  out 
amongst  some  combustibles  in  his  pos- 
session, which  communicated  with  the 
fireworks,  and  caused  a  rocket  to  shoot 
across  the  street  and  set  fire  to  a  house, 
in  which  a  person  was  burnt  to  death. 
The  court  held  that  a  conviction  of  man- 
slaughter  could    not   be  sustained    on 
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these  facts.  If  it  had  been  a  civil  case 
for  damans,  a  different  result  would 
probably  have  been  reached. 

Bearing  in  mind  the  facts  of  the  prin- 
cipal case,  tlie  remarks  of  Lord  Den  max, 
C.  J.,  in  Lynch  v.  Nurdin,  1  Q.  B.  29, 
arc  not  inapplicable:  ''For  if  I  am 
guilty  of  negligence  in  leaving  anytliing 
dangerous  in  a  place  where  I  know  it  to 
l>e  extremely  probable  that  some  otlier 
person  will  unjustifiably  set  it  in  motion, 
to  the  injury  of  a  third,  and  if  that  in- 
jury should  be  so  brought  about,  I  pre- 
sume that  the  sutferer  might  have  redress 
by  action  against  both  or  either  of  the 
two,  but  unquestionably  against  the  first. 
If,  for  example,  a  gamekeeper  return- 
ing from  his  daily  excercise  shouhl  rest 
his  loaded  gun  against  a  wall  in  the  play- 
ground of  schoolboys,  whom  he  knew  to 
l)e  in  the  habit  of  pointing  toys  in  the 
shape  of  guns  at  one  another,  and  one 
of  these  should  playfully  fire  it  off  at  a 
sclioolfeilow,  and  maim  him,  I  think  it 
will  not  be  doubted  that  the  gamekeeper 
must  answer  in  damages  to  the  wounded 
party."  And  the  court  cite  in  support 
of  tlie  proposition  the  case  where  a  man 
left  his  horse,  attached  to  a  cart,  un- 
hitched in  a  crowded  street,  and  a  pas- 
ser-by struck  it,  whereupon  it  ran  away 
and  caused  an  injury  to  a  third  person. 
It  was  held  that  the  owner  of  the  horse 
was  liable  to  the  person  injured  :  Illidpe 
V.  Goodwin,,  5  Car.  &  P.  190.  See 
McCahill  V.  Kipp,  2  E.  D.  Smith  418; 
Siemers  v.  Eisen,  54  Cal.  418  ;  Cox  v. 
Burbridge,  13  C.  B.  (N.  S.)  430.  So, 
where  the  owner  of  a  horse  permitted  it 
to  go  at  large  in  a  populous  street  in  a 
city,  and  the  horse  kicked  and  injured  a 
child  of  ten  years  of  age,  the  owner 
was  held  liable  for  the  injury:  Dickson 
V.  McCoy,  39  N.  Y.  400.  Yet  where 
the  fumes  of  crude  petroleum,  carried  in 
a  tank  on  a  lighter  used  in  the  oil  trade, 
escaped  into  a  locker,  which,  on  a  night 
when  the  vessel  lay  with  others  at  a  pier 
in  Jersey  City,  with  no  watchman  on 
board,  was  forced  open  by  a  thief,  who, 


exploring  the  locker  with  a  lighted 
match,  set  fire  to  the  gas,  causing  an  ex- 
plosion and  a  fire,  whereby  the  lighter, 
and  another  that  lay  alongside,  were  de- 
stroyed, it  was  held  thai  the  owner  of 
the  lighter  was  not  liable :  Scofield  t. 
Sommers,  9  Ben.  526. 

In  an  English  case  the  circumstances 
were  these :  the  defendant  sent  a  young 
girl  (thirteen  years  of  age)  to  bring  him 
his  loaded  gun,  directing  her  to  request 
the  person  who  was  to  give  it  to  her  to 
take  out  the  priming.  This  was  done, 
and  the  gun  handed  to  her.  She  in  play 
pointed  it  at  the  plaintiffs  son,  a  child 
of  eight  years  of  age,  and  drew  the  trig- 
ger ;  the  gun  went  off  and  injured  the 
child.  It  was  held  that  the  defendant 
was  liable  in  damages  to  the  plaintiff  for 
the  value  of  the  child's  service :  Dixon 
V,  Beii,  5Maule&Sel.  198. 

But  where  the  defendant  negligently 
sold  gunpowder  to  a  child,  and  the  child's 
parents  took  charge  of  the  powder,  and 
afterwards  let  the  child  take  some  of  it, 
by  the  explosion  of  which  he  was  in- 
jured, it.  was  held  that  the  sale  was  only 
a  remote  cause  of  the  explosion,  and  the 
child  could  not  recover  against  the  do- 
fendant :  Carter  v.  TWne,  103  Mass. 
507. 

And  where  the  defendant  gave  the 
plaintiff  a  carboy,  or  large  bottle,  of 
nitric  acid,  to  carry,  without  informing 
him  of  the  dangerous  nature  of  the  acid, 
and  the  carboy  burst,  and  the  acid  in- 
flicted dangerous  wounds  upon  the  plain- 
tiff, and  burnt  and  destroyed  his  clothes, 
it  was  held  that  the  defendant  was  re- 
sponsible for  damages  for  the  injury: 
Tarrant  v.  Bartiea,  U  C.  B.  (N.  S.) 
553 ;  B.  c.  81  L.  J.  (C.  P.)  137.  See 
Bross  v.  Maitland,  6  El.  &  El.  470. 

So  where  the  defendant  broke  and  en- 
tered the  plaintifTs  close  lying  adjacent 
to  a  river,  dug  into  a  bank  near  a  dam 
across  the  river,  and  carried  away  some 
gravel,  in  consequence„of  which  a  flood 
in  the  river,  which  took  place  three  weeks 
afterwards,  carried  away  a  portion  of 
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the  elose,  and  a  cider^mill,  &c.,  belong- 
ing to  the  plaintiif,  it  was  held  that  the 
piftintiff  might  recover  damages  for  the 
wtx>Ie  of  such  injary :  VickUuon  v. 
Bo^ey  17  Pick.  78. 

So  where  the   defendant  wrongfiilly 
placed  a  deleterious  sabntance  near  the 
pUintitrs  well,  and  a  frcehet  caused  it 
to  spoil  the  water,  be  was  held  liable  in 
dsmageSi  although  he  had  no  intention 
of  causing  an  injury  to  tlie  water :  Wood- 
irarrf  T.  Abom,  35  Me.  271.    And  where 
the  deceased  was  compelled  by  the  con- 
ductor to  stand  upon  the  platfonu  of  a 
crowded   car,    and,    while    there,    was 
thrown  from  the  car  by  the  hasty  and 
careless  departure  of  another  passenger, 
it  was  held  that  the  car  company  was 
liable  in  damages,  and  that  the  wrongfal 
act  of  the  passenger  did  not  relieve  the 
defendant   company    from    tlie    conse- 
qnences  of  their  wrongful  act  in  placing 
the  deceased  upon  the  platform  :  Sheri- 
dan T.  Brookl^,  4rc^,  UaUroad  Co.y  36 
N.  Y.  39. 

The  doctrine  of  the  principt^  case  is 
limited  by  the  fact  that  the  intervening 
agency  is  one  which  the  first  actor  was 
bound  to  anticipate.  And  so  the  court 
»avs  the  defendant  was  bound  to  know 
that  a  possible  result,  or  even  a  proba- 
ble result,  was  the  act  of  the  child  who 
held  the  pistol  when  it  was  fired  and 
killed  his  brother.  This  finds  a  fair 
illustration  in  Sharp  v.  /We//,  L.  R.,  7 
C.  P.  253;  ».  c,  20  Week.  Rep.  585, 
41  L.  J.  (C.  P.)  95  ;  26  L.  T.  (N  S.) 
436.  There  a  servant  of  A,,  in  viola- 
tion of  a  statute,  washed  a  van  in  a 
pnblic  street,  and  allowed  the  waste 
water  to  run  down  the  gutter  toward  a 
grating  leading  to  a  sewer  about  twenty- 
fiTe  yaids  off.  In  consequence  of  the 
extreme  severity  of  the  weather,  the 
grating  wis  obstructed  with  ice,  and  the 
water  flowed  over  a  portion  of  the  cause- 
way, which  was  ill-paved  and  uneven, 
rod  there  frose.  There  was  no  evidence 
that  A.  knew  that  the  grating  was  ob- 
s&ncted.     The  plaintiiTs  horse,  while 


being  led  past  the  spot,  slipped  upon 
the  ice  and  broke  its  leg.  It  was  held 
that  tliis  was  a  consequence  too  remote 
to  Ims  attributed  to  the  unlawful  act  of 
A.'s  servant. 

So  where  a  party  of  slaves  assembled 
at  the  house  of  C,  at  night,  to  dance 
and  frolic,  and  it  was  a  violation  of  a 
statute  for  C.  to  thus  allow  them  to  as- 
semble ;  in  the  course  of  the  night,  a 
patrol  went  to  arrest  the  slaves,  and, 
while  they  were  attempting  to  escape, 
fired  a  loaded  pistol  into  a  dark  room 
and  killed  the  slave  of  E.  C.  was  held 
not  liable  to  E.  for  the  value  of  the  slave, 
the  unlawful  act  of  C.  in  permitting  the 
slaves  to  assemble  being  but  a  remote 
cause  of  the  damages :  Botworth  v. 
Brandy  1  Dana  377. 

Injuries  hkckived  by  ▲  Child 
WHILE  Tres^paasino. — The  case  •  ot 
LynrJi  v.  Nindin,  1  Q.  B.  29,  cited  by  tlte 
court,  was  a  case  where  the  defendant's 
servant  left  his  horse  and  cart  unattended 
in  a  populous  street.  The  plaintiff,  a 
child  seven  years  old,  got  upon  the  cart, 
in  play ;  another  child  made  the  horse 
move  on  while  the  plaintiff  was  in  the 
act  of  getting  down  from  it,  in  conse- 
quence of  which  the  plaintiff  was  thrown 
down  and  had  his  leg  broken.  The  de- 
fendant was  held  liable  in  an  action  on 
the  case,  although  the  plaintiff  was  a 
trespasser,  and  contributed  to  the  mis- 
chief by  his  own  act.  It  was  held  that 
it  was  properly  left  to  the  jury  to  find 
whetBer  the  defendant's  servant  was 
guilty  of  negligence,  and  if  so,  whether 
that  negligence  caused  the  injury  in  ques- 
tion. Upon  the  question  of  contributory 
negligence  this  case  is  not  the  law  now 
in  England  :  Moak's  Underbill  on  Torts 
288.  This  is  the  leading  English  case 
upon  the  question  of  the  right  of  a  child 
to  recover  for  damages  sustained  while 
he  is  in  the  commiKsion  of  a  trespass. 

In  another  case  the  facts  were  as  fol- 
lows :  The  defendant  exposed  in  a  pub- 
lic place,  for  sale,  unfenced  and  without 
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superintendence,  a  machine  which  could 
be  set  in  motion  by  any  passer-by,  and 
which  was  dangerous  when  in  motion. 
The  plaintiff,  a  boy  four  years  old,  by 
Che  direction  of  his  brother  of  seven, 
placed  his  finger  within  the  machine 
while  another  boy  was  turning  the  han- 
dle which  moved  it,  whereby  his  finger 
was  crushed.  The  defendant  was  held 
not  liable,  because  the  wrongful  act  of 

the  plaintiff  had  brought  the  act  upon 
him,  and  besides  the  defendant  was 
guilty  of  no  negligence :  Mangan  v. 
Atterton,  L.  R.,  1  Exch.  239  ;  8.  c,  4 
Hurl.  &  Colt.  388.  But  it  may  be  well 
doubted  if  the  case  is  an  authority  so  far 
as  the  question  of  the  negligence  of  the 
defendant  is  concerned,  since  the  remarks 
of  Chief  Justice  Cockburn  in  Clarie  v. 
Outmbers,  3  Q.  B.  Div.  327,  339.  The 
case  of  Lam  v.  Atlantic  Worksy  107 
Moss.  104,  is  an  instructive  one  upon 
this  subject.  An  ordinance  prohibited 
trucks  standing  in  the  street  longer  than 
five  minutes  at  a  time.  The  defendant 
left  his  truck,  loaded  with  a  heavy  iron, 
for  the  night  in  the  street.  Two  chil- 
dren, seven  and  eight  years  old,  crossed 
the  street  at  the  solicitation  of  a  boy, 
twelve  years  of  age,  and  mounted  the 


truck,  tln-«e  hours  after  it  was  left  there. 
The  casting  had  been  placed  upon  the 
truck  in  a  careless  manner.     Within  one 
minute  after  the  two  boys  reached  the 
truck,  the  elder  boy  moved  the  tongue 
of  the  truck  and  threw  the  casting  down 
upon  the  younger  boy,  to  his  injury.     It 
was  held  that  if  the  truck  was  left  neg- 
ligently in  the  street  or  left  insecure,  and 
the  occurrence  by  which  the  injury  was 
received  was  one  which  might  have  rea- 
sonably been  apprehended  as  the  result 
of  such  negligence,  and  was  in  fact  the 
result  thereof,  and  the  plaintifi*  used  dne 
care,  the  ^Tongful  conduct  of  the  boy  who 
moved  the  truck  would  not  relieve  the 
defendant  from  liability,  although  it  con- 
tributed to  the  result.     The  case  of  JSail- 
road  V.  Stouts  17  Wall.  657,  was  where 
a  child,  six  years  of  age,  sued  a  rail- 
road company  for  an   injury   received 
while  riding  upon  a  turn-table  turned  by 
some  boys.     The  plaintifi^  was  clearly  a 
trespasser ;   yet  the  company  was  held 
liable  because  the  company  had  failed  to 
fasten  the  turn-table  so  it  could  not  be 
moved.   See  Birge  v.  Gardner ^  19  Conn. 
507. 

W.  W.  Thorktok. 
Indianapolis. 


Supreme  Court  of  the  United  States. 
PHCENIX  MUTUAL  LIFE  INS.  CO.  v.  DOSTER  it  al. 

If  the  conduct  of  an  insurance  company,  in  its  dealings  with  the  insured  and  other 
policy  holders,  is  such  as  to  induce  a  belief  that  so  much  of  the  contract  as  provides 
for  forfeiture  for  non-payment  of  premium  on  the  days  fixed  would  not  be  enforced 
if  payment  were  made  within  a  reasonable  period  thereafter,  the  company  will  not 
be  permitted  to  allege  such  forfeiture  against  one  who  acted  upon  that  belief  and 
subsequently  made  or  tendered  the  payment. 

If  the  conpany  are  in  the  habit  of  sending  renewal  receipts  to  its  agent,  leaving 
their  use  subject  entirely  to  his  judgment,  and  he  is  accustomed  to  receive  premiums 
from  the  insured  several  days  after  they  become  due,  and  the  company  or  its  man- 
aging agents  or  officers  have  full  knowledge  of  such  practice  and  receive  and  retain 
the  premiums  so  paid,  and  the  insured  relying  on  such  practice  tenders  the  premium 
within  a  reasonable  time  after  it  is  due,  the  company  cannot  forfeit  the  policy  not- 
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withstandiog  a  cUose  declaring  that  agents  have  no  anthoritj  to  receive  overdue 
premiamg  or  to  waive  forfeiHures. 

Where  by  the  tenna  of  the  policj  the  preminnu  could  be  paid  to  an  agent  produc- 
ing the  proper  receipt  and  the  annual  dividends  could  be  applied  in  discharge  of 
premioms,  and  it  had  been  the  invariable  custom  of  the  company  to  send  the  insured 
s  statement  of  the  premium  due  after  deducting  the  dividend,  with  notice  of  the  time 
wbeof  the  place  where,  and  the  person  to  whom  the  premium  could  be  paid,  and  by 
reasoD  solely  of  a  failure  to  send  such  notice  a  premium  was  not  paid  when  due  but 
WAS  tendered  within  a  reasonable  time  afterward,  the  policy  does  not  lapse. 

Tkompton  v.  Ins.  Co.,  104  U.  S.  258,  distinguished. 

StmbUf  Where  the  amount  of  the  premium  is  liable  to  be  reduced  by  dividends  it 
is  the  duty  of  the  company  to  give  the  insured  reasonable  notice  of  the  amount  of 
dlTidends  and  thereby  inform  him  as  to  the  cash  to  be  paid  in  order  to  keep  alive  the 
policy. 

A  case  which  fairly  depends  upon  the  effect  or  weight  of  testimony  should  not  be 
withdrawn  from  the  jury  unless  the  testimony  be  of  such  a  conclusive  character  as 
to  compel  the  court  in  the  exercise  of  a  sound  judicial  discretion  to  set  aside  a  ver- 
diet  returned  in  opposition  to  it. 

Writ  of  error  from  a  judgment  for  the  amount  of  a  policy  of 
insurance  upon  the  life  of  Jackson  Riddle,  issued  on  the  20th  day 
of  September  1871,  by  the  Phoenix  Mutual  Life  Insurance  Com- 
pany of  Hartford,  Connecticut. 

The  policy  purported  to  have  been  issued  in  consideration  as  well 
of  the  representations  made  in  the  application  for  insurance,  as  of 
the  payment  by  the  wife  and  children  of  the  insured  (the  payees 
named  in  the  policy)  of  the  sum  of  $215,  and  the  annual  payment 
of  a  like  amount  on  or  before  the  20th  day  of  September  in  every 
year  during  its  continuance.  It  contained  a  stipulation  that  if  the 
premium  should  not  be  paid  at  the  office  of  the  company  in  Hartford, 
to  some  agent  of  the  company  producing  a  receipt  signed  by  the 
president  or  secretary,  on  or  before  the  day  of  its  maturity,  then, 
in  every  such  case,  the  company  should  not  be  liable  for  any  part  of 
the  Bum  insured,  and  the  policy  should  cease  and  determine,  all  pre- 
vious payments  being  forfeited  to  the  company.  The  policy  was  upon 
the  half-note  plan,  and  it  was  part  of  the  contract  that  the  divi- 
dends set  apart  to  the  insured  should  be  applied  in  the  discharge,  pro 
tanto^  of  annual  premiums.  The  secretary  of  the  company,  in  his 
evideuce,  stated  that  under  the  half-note  plan  the  insured  is  per- 
mitted to  discbarge  one-half  of  the  first  four  premiums  by  notes 
(the  interest  thereon  to  be  paid  in  advance),  and  upon  the  fifth  and 
subsequent  payments,  to  have  his  dividends,  if  any,  applied  in  re- 
daction of  the  premium.  It  was  in  proof  that  prior  to  the  maturity 
of  the  respective  premiums,  payable  on  the  20th  days  of  September 
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1872,  1873  and  1874,  the  company's  general  agent  sent  to  the 
insured,  at  his  residence  in  Monticello,  Illinois,  printed  notices, 
showing  when  the  premium  became  due,  the  amount  of  cash  to  be 
paid,  the  interest  on  the  notes  given  under  the  half-note  plan,  and 
the  amount  for  which  an  additional  note,  under  that  plan,  was 
required.  Prior  to  the  20th  of  September,  1875, — when  the  fif  h 
annual  premium  was  due, — the  notice  to  the  insured  stated  the 
amount  of  dividends  to  be  applied  in  reduction  of  that  premium, 
the  interest  to  be  paid  in  advance  upon  the  notes  previously 
executed,  and  the  sum  to  be  paid  in  cash. 

The  amounts  due  in  the  years  1872,  1873,  1874  and  1875  were 
paid,  but  not  until  the  expiration  of  several  (in  some  instances  ten 
or  more)  days  after  the  time  fixed  by  the  policy.  They  were 
received,  in  each  instance,  so  far  as  the  record  discloses,  without 
objection  upon  the  part  of  the  company  or  its  agent. 

On  the  6th  day  of  October  1876,  the  insured  lost  his  life  in  a 
railroad  collision,  leaving  unpaid  the  premium  due  on  the  20th  day 
of  September  of  that  year.  His  residence  and  post  office,  for  more 
than  a  year  prior  to  his  death,  had  been  at  Oxford,  Indiana.  Of 
his  removal  to  that  place  the  general  agent  of  the  company  at  Chi- 
cago was  distinctly  informed,  as  the  evidence  tended  to  show,  as 
early  as  October  1875.  The  letter  from  that  office  acknowledging 
the  receipt  of  the  premium  due  on  20th  September  1875  (but  not 
paid  until, about  October  9th,  of  that  year),  was  addressed  to  the 
insured,  at  his  new  residence  in  Oxford,  Indiana.  On  the  4th  day 
of  October  1876 — fourteen  days  after  the  premium  for  that  year 
was  due — there  was  sent  from  the  office  of  the  company's  general 
agent  at  Chicago,  addressed,  by  mistake,  to  the  insured  at  Fowler, 
Indiana,  a  notice  similar  to  that  given  in  1875.  This  notice,  the 
evidence  tended  to  show,  was  received  from  the  post  office,  at  Fowler, 
Indiana  (where  the  father  never  resided),  by  a  son  of  the  insured, 
on  the  day  the  latter  was  killed,  and  a  few  hours  only  before  his 
death.  There  was  also  proof  that  the  insured  before  leaving  his 
home,  at  Oxford,  Indiana,  made  arrangements  to  pay  the  amount 
required  in  that  year  as  soon  as  the  customary  notice,  showing  the 
sum  to  be  paid,  was  received.  On  the  9th  day  of  October  1876, 
the  amount  due  was,  in  behalf  of  the  payees,  tendered  to  the  com- 
pany's general  agent  at  Chicago.  lie  declined  to  receive  it,  upon 
the  ground,  that  the  policy  lapsed  by  reason  of  the  non-payment 
of  the  premium,  at  maturity.  In  the  lifetime  of  the  insured. 
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Upon  the  part  of  the  payees  it  was  contended  that  the  company 
waived  strict  compliance  with  the  provision  making  the  continuance 
of  the  policy  dependent  upon  the  payment  of  the  annual  premium 
OQ  the  day  named  therein ;  and  that,  in  view  of  the  settled  course 
of  business  between  the  company  and  its  agents  on  one  side  and 
the  insured  on  the  other,  it  was  estopped  to  rely  upon  the  non-pay- 
ment of  the  last  premium,  at  the  day,  as  working  a  forfeiture  of 
the  policy. 

R,  E.  Barnard^  for  plaintiff  in  error. 

Prank  DosteVj  W.  W.  Scott  and  John  W.  Lynn^  for  defendants 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Harlan,  J. — The  facts  and  circumstances  established  by  the 
testimony  are  sufficiently  indicated  in  the  charge  of  the  court,  to 
certain  parts  of  which,  to  be  presently  examined,  the  company 
objected.  It  is  enough  to  say  that  the  testimony  was  ample  to 
enable  each  party  to  go  to  the  jury  upon  the  substantial  issues  in 
the  case.  The  motion,  at  the  close  of  the  plaintiflTs  evidence,  for 
a  peremptory  instruction  for  the  company  was  properly  denied.  It 
could  not  have  been  allowed,  without  usurpation,  upon  the  part 
of  the  court,  of  the  functions  of  the  jury.  Where  a  cause  fairly 
depends  upon  the  effect  or  weight  of  testimony,  it  is  one  for  the 
consideration  and  determination  of  the  jury,  under  proper  direc- 
tions as  to  the  principles  of  law  involved.  It  should  never  be 
withdrawn  from  them,  unless  the  testimony  be  of  such  a  conclusive 
character  as  to  compel  the  court,  in  the  exercise  of  a  sound  judicial 
discretron,  to  set  aside  a  verdict  returned  in  opposition  to  it.  9 
Pet.  29^ ;  12  Id.  6 ;  1  Bl.  49 ;  14  Pet.  31 ;  13  Wall.  62 ;  93  U. 
S.  146. 

We  now  proceed  to  an  examination  of  those  parts  of  the  charge 
which  were  made  the  subject  of  exceptions  by  the  company. 

After  saying  that  the  policy,  with  the  application,  contained  the 
agreement  of  the  parties;  that  the  clause  providing  for  a  forfeiture 
for  non-payment  of  the  premium  at  maturity,  and  declaring  the 
want  of  authority  in  agents  either  to  receive  premiums  after  the 
time  fixed  for  their  payment,  or  to  waive  forfeiture,  constituted  a 
part  of  the  contract,  binding  upon  both  parties  unless  waived  or 
modified  by  the  company  or  by  its  agent  thereunto  authorized ; 
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also,  that  strict  performance  of  the  forfeiture  provision  could  be 
waived  by  the  company,  either  expressly  or  by  implication,  the 
court  proceeded  to  lay  down  the  rules  by  which  the  jury  should  be 
guided  in  determining  whether  there  was  such  waiver.  It  said,  in 
substance,  that  if  the  conduct  of  the  company  in  its  dealings  with 
the  insured  and  others  similarly  situated  had  been  such  as  to  induce 
a  belief  on  his  part  that  so  much  of  the  contract  as  provides  for  a 
forfeiture,  if  the  premium  be  not  paid  at  the  day,  would  be  en- 
forced if  payment  were  made  within  a  reasonable  period  thereafter, 
the  company  ought  not,  in  common  justice,  to  be  permitted  to 
allege  such  forfeiture  against  one  who  acted  upon  that  belief,  and 
subsequently  made  or  tendered  the  payment ;  and  that  if  the  acts 
creating  such  belief  were  done  by  the  agent  and  were  subsequently 
approved  by  the  company,  either  expressly,  or  by  receiving  and 
retaining  the  premiums,  with  full  knowledge  of  the  circumstances, 
the  same  consequences  should  follow. 

The  court  further  told  the  jury,  in  substance,  that  if  they  found 
from  the  evidence  that  the  company  were  in  the  habit  of  sending 
renewal  receipts  for  the  premium  on  this  policy  to  its  local  agent, 
at  the  place  of  residence  of  the  insured,  duly  signed  by  the  presi- 
dent and  secretary  of  the  company,' leaving  their  use  subject  entirely 
to  the  judgment  of  that  agent,  and  the  latter  was  accustomed  to 
receive  the  premiums  from  the  insured,  without  objection,  several 
days  after  the  same  became  due  and  to  issue  the  receipt  therefor, 
and  the  home  company  or  the  managing  agents  or  officers  had  full 
knowledge  of  such  practice,  and  received  from  its  agent,  and  re- 
tained, the  premiums  so  paid,  the  insured  had  a  right  to  believe  that 
the  company  waived  a  strict  compliance,  and  they  might  find  that 
there  was  a  waiver  by  the  company  of  the  forfeiting  clause  of  the 
policy  ;  and  if  the  insured,  relying  on  such  practice,  within  a  rea- 
sonable or  the  usual  time,  paid  or  offered  to  pay  the  premium  after 
the  day  the  same  was  due,  the  policy  remained  in  full  force  and 
effect,  and  the  company  was  liable  thereon,  notwithstanding  the 
insured  had  in  the  meantime  died. 

The  objection  of  the  company  to  these  parts  of  the  charge  were 
overruled,  and  an  exception  taken.  The  objection  would  have  more 
weight  had  the  charge  ended  with  these  remarks,  because  in  such 
a  presentation  of  the  case  the  court  would  have  placed  before  the 
jury  only  one  side  of  the  issues  to  which  it  directed  attention.  But 
the  charge  is  not  liable  to  such  criticism,  since  the  court,  in  the 
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same  connection,  instructed  the  jury  that  if  the  company  had  not 
authorized  its  local  agent,  to  whom  the  renewal  receipts  were  sent, 
to  extend  the  time  for  payment  of  the  premium  beyond  the  day 
umed  in  the  policy,  nor  had  habitually  accepted  from  the  insured 
through  its  agent  the  premiums  on  the  policy  after  the  same  became 
dae,  with  fall  knowledge  that  the  same  were  so  paid  after  due  and 
the  receipt  issued  by  its  agent,  then  that  they  could  not  find  that 
the  company  had  either,  expressly  or  by  implication,  waived  a  strict 
compliance  with  the  terms  of  the  policy  in  reference  to  payment  of 
the  premiums,  and  the  policy  became  forfeited  according  to  its 
terms. 

It  seems  to  the  court  that  the  charge  was  as  favorable  to  the 
oompany'as  it  could  have  demanded.  It  was,  as  to  its  essential 
parts,  in  substantial  harmony  with  recent  decisions  of  this  court. 
In  Imuranee  Co.  v.  Norton^  96  U.  S.  289,  we  said,  in  reference 
to  a  policy,  similar  to  the  one  here  in  suit,  that  the  company  was 
not  bound  to  act  upon  the  declaration  that  its  agents  had  no  power 
to  make  agreements  or  waive  forfeitures,  but  might,  at  any  time, 
at  its  option,  give  them  such  power ;  that  the  declaration  was  tanta- 
mount to  a  notice  to  the  insured,  which  the  company  could  waive 
and  disregard  at  pleasure.  ^'  In  either  case,"  said  the  court  ^^  both 
with  regard  to  the  forfeiture  and  to  the  powers  of  its  agents,  a 
waiver  of  the  stipulation  or  notice  would  not  be  repugnant  to  the 
written  agreement,  because  it  would  only  be  the  exercise  of  an  option 
which  the  agreement  left  in  it.  And  whether  it  did  exercise  such 
option  or  not,  was  a  fact  provable  by  parol  evidence,  as  well  as  by 
writing,  for  the  obvious  reason  that  it  could  be  done  without  writ- 
ing." In  the  same  case  it  was  said  that,  although  in  life  insurance 
time  of  payment  was  material,  and  could  not  be  extended  against 
the  assent  of  the  company,  where  such  assent  was  given  the  court 
shonld  be  liberal  in  construing  the  transaction  in  favor  of  avoid- 
ing a  forfeiture.  And  in  Ins.  Co.  v.  Egglestoriy  96  U.  S.  597,  it 
was  said,  that  the  courts  are  always  prompt  to  seize  hold  of  any 
cinnunstances  that  indicate  an  election  to  waive  a  forfeiture,  or  an 
agreement  to  do  so  on  which  the  party  has  relied  and  acted.  Con* 
Bequently,  said  the  court,  speaking  by  Mr.  Justice  Bradley; 
'^Any  agreement,  declaration,  or  course  of  action,  on  the  part  of 
anmsurance  company,  which  leads  a  party  insured  honestly  to 
believe  that  by  conforming  thereto  a  forfeiture  of  his  policy  will  not 
he  incurred,  followed  by  due  conformity  on  his  pnrt,  will  and  ought 
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to  estop  the  company  from  insisting  upon  the  forfeiture  though  it 
might  be  claimed  under  the  express  letter  of  the  contract.  The 
company  is  thereby  estopped  from  enforcing  the  forfeiture.  The 
representations,  declarations,  or  acts  of  an  agent,  contrary  to  the 
terms  of  the  policy,  of  course,  will  not  be  sufficient,  unless  sanctioned 
by  the  company  itself.  Ins,  Co.  v.  Mowrt/,  96  U.  S.  544.  But 
when  the  latter  has,  by  its  course  of  action,  i-atified  such  declarations, 
representations,  or  acts,  the  case  is  very  different.*'  These  author- 
ities abundantly  sustain  the  rulings  in  this  case  to  which  reference 
has  been  made. 

The  court  below  then  passed  to  an  examination  of  the  remain- 
ing ground  relied  on  as  to  excusing  the  non-payment  of  the  last 
premium  on  the  day  it  fell  due,  viz.,  the  failure  of  the  company  to 
give  the  i insured  seasonable  notice  of  the  amount  of  dividends  to 
be  applied  in  reduction  of  the  premium. 

After  stating  that  by  the  terms  of  the  policy  the  premiums  could 
be  paid  either  at  the  home  office  or  to  an  agent  of  the  company, 
producing  the  proper  receipt,  and  that  by  the  terms  of  the  applica- 
tion, which  was  the  basis  of  the  contract  of  insurance,  the  annual 
dividends  due  the  insured  could  be  applied  in  discharge  of  pre- 
miums, the  court  instructed  the  jury  that  if  they  found  from  the 
evidence  that  it  had  been  the  invariable  custom  of  the  company  to 
transmit  to  the  insured,  by  mail  or  by  its  local  agent,  a  statement 
of  the  amount  of  the  premium  due,  after  deducting  the  dividen<l, 
with  a  notice  of  the  time  when,  the  place  where,  and  the  person  to 
whom,  the  premium  could  be  paid,  then  the  insured  had  good 
reason  to  expect  and  rely  on  such  statement  and  notice  being  sent 
to  him  ;  and  that  if  the  insurance  company,  by  its  managing  agent, 
had  notice  of  the  post-office  address  of  the  insured  before  the  usual 
time  of  sending  out  notice,  but  failed  and  neglected  to  transmit 
such  statement  and  notice  to  the  insured  at  his  post-office  address 
until  the  4th  day  of  October  and,  the  same  did  not  reach  him  or 
the  payees  in  the  policy  until  October  the  6th,  and  that  tho 
insured  or  payees  were  ready  and  waiting  to  pay  said  premium 
when  the  notice  and  statement  should  be  received,  and  by  reason 
of  such  failure  of  the  company  to  send  the  notice  and  statement, 
and  by  reason  of  that  alone,  the  premium  due  in  September  1870, 
was  not  promptly  paid ;  and  that  in  a  reasonable  time  thereafter,  to 
wit,  on  Monday,  the  9th  day  of  October  1876,  the  payees  tendered 
the  company  at  Chicago  the  full  amount  of  the  premium  due,  then 
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Ac  policy  did  not  lapse  or  become  forfeited,  notwithstanding  tJie 
pTemium  was  not  paid  on  th«  Jay  named  in  the  policy,  and  in  the 
lifetime  of  the  insured. 

To  that  part  of  the  charge  the  company  excepted.  In  the  sam'e 
immediate  connection  the  court  below,  it  may  be  observed,  further 
instructed  the  jury  that  if  it  had  not  been  the  uniform  custom  of 
the  company  to  send  the  insured  such  notice  and  statement  at  or 
about  the  time  the  premium  became  due,  or  if  the  company  or 
managing  agent  had  not  been  notified  of  the  change  of  the  post- 
office  address  of  the  insured  until  about  the  4th  day  of  October, 
or  that  the  company  had  in  reality  sent  the  notice,  by  mail  or  other- 
wise, at  a  prior  date,  properly  addressed  to  the  insured,  then  it  was 
not  the  fault  of  the  company  that  the  insured  was  not  notified,  and 
the  want  of  such  notice  would  not  excuse  him  from  making  pay- 
ment at  the  day,  and  the  policy  wouhl,  consequently,  become  foV- 
felted. 

We  are  of  opinion  that  these  propositions  are  substantially  cor- 
rect.   Nor  do  we  preceive  that  the  rulings  of  the  court  below  are 
m  conflict  with  our  decision  in  Thompson  v.  Insurance  Company, 
104  U.  S.  258.     In  that  case  it  appeared  that  the  insured,  for 
a  part  of  an   annual   premium,  had  given  a  note  containing  the 
special  provision  that  in  the  event  of  the  non-payment  of  the" note 
at  maturity,  the  policy  should  be  void.     The  note  Wiis  not  paid  at 
maturity,  nor  was  payment  ever  tendered,  while  the  insured  wsi8 
ahve  nor  at  any  time  after  his  death,  by  or  in  behalf  of  the  payees 
m  the  policy.     To  pleas  setting  up  these  facts  replications  were 
fiied,  in  which  it  was  attempted  to  excuse  the  failure  to  make  due 
tender  of  the  amount  of  the  note  upon  the  ground  that  it  was  the 
usage  and  custom  of  the  company,  practised  with  the  insured  and 
others,  a^  well  before  as  afker  the  making  of  the  note,  not  to  demand 
punctual  payment  at  the  day,  but  to  give  thirty  days  of  grace ; 
further,  that  it  had  been  its  uniform  custom  and  usage,  in  advance 
of  the  maturity  of  notes,  to  give  notice  of  the  day  of  payment, 
whereas  no  such  notice  was  given  to  Thompson,  and  thereby,  it  was 
alleged,  he  was  put  oflF  his  guard  and  misled  as  to  the  time  of  pay- 
ment.   It  was  held  that  the  failure  to  tender  the  amount  due, 
withm  the  period  named  in  the  replication,  wa^,  in  every  view, 
latal  to  the  entire  case  set  up  by  the  payees  in  the  policy.    «  A  valid 
excuse  for  not  paying  promptly  on  the  day  is,"  said  the  court,  "a 
amerent  thing  from  an  excuse  for  not  paying  at  all."     Touching 
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the  alleged  failure  of  the  company,  in  conformity  with  its  uniform 
practice,  to  give  notice  of  the  day  of  payment,  it  was  said  that  the 
insured  knew,  or  was  bound  to  know,  when  his  premiums  became 
due,  and  that  the  company  was  under  no  obligation  to  give  him 
notice,  nor  did  it  assume  any  responsibility  by  giving  notice  on 
previous  occasions. 

The  present  case  has  features  which  plainly  distinguish  it  from 
the  Thompson  case.  In  the  former,  there  was  a  tender  of  the  pre- 
mium within  a  few  days  after  the  death  of  the  insured,  and  as  soon 
as  the  payees  ascertained  the  sum  required  to  be  paid.  In  the 
latter,  the  amount  to  be  paid  was  fixed.  It  was  not  liable  to  be 
reduced  on  account  of  dividends  or  for  any  other  reason,  and  the 
insured,  therefore,  knew  the  exact  amount  to  be  paid  in  order  to 
prevent  a  forfeiture  of  the  policy.  Now,  although  the  policy  issued 
upon  Riddle's  life  required  payment  annually  of  a  specific  sum  as 
a  premium,  that  stipulation  must  be  construed  in  connection  with 
the  agreement  set  out  in  the  application,  that  the  premium  might 
be  discharged  pro  tanio  by  such  dividends  as  were  allowed  to  the 
insured  from  time  to  time.  Whether  the  company,  in  any  particu- 
lar year,  declared  dividends,  and  what  amount  was  available  in 
reduction  of  the  premium,  were  facts  known,  in  the  first  instance, 
only  to  the  company,  which  had  full  control  of  the  matter  of  divi- 
dends. It  certainly  was  not  contemplated  that  the  insured  should 
every  year  make  application,  either  at  the  home  office,  or  at  the 
office  of  its  general  agent  in  Chicago,  in  order  to  ascertain  the 
amount  of  dividends.  The  understanding  between  the  parties  upon 
this  subject  is,  in  part,  shown  by  the  practice  of  the  company. 
Independently  of  that  circumstance,  and  waiving  any  determina- 
tion of  the  question  whether  the  forfeiture  was  not  absolutely  waived 
by  the  act  of  the  general  agent,  in  sending  notice  to  the  insured 
after  the  day  fixed  for  the  payment  of  the  premium  due  September 
20th  1876,  it  was,  we  think,  the  company's  duty,  under  any  fair 
interpretation  of  its  contract,  having  received  information  as  to  the 
post  office  of  the  insured,  to  give  seasonable  notice  of  the  amount 
of  dividends,  and  thereby  inform  him  as  to  the  cash  to  be  paid  in 
order  to  keep  alive  the  policy.  It  did,  as  we  have  seen,  give  such 
notice  in  1875,  and  received  payment  of  the  amount  due  after  the 
date  fixed  in  the  policy.  Within  a  reasonable  time  after  the  notice 
for  1876  came,  in  due  course  of  mail,  to  the  hands  of  one  of  the 
payees,  a  tender  of  the  amount  was  made  to  the  general  agent  at 
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Chicago.  No  such  features  were  disclosed  in  the  Thompson  case^ 
and  they  are,  as  we  think,  sufficient  not  only  to  distinguish  the 
present  case  from  that  one,  but  to  authorize  the  instructions  of 
which  the  company  complains. 

The  assignments  of  error  bring  to  our  attention  numerous  ex- 
ceptions taken  by  the  company  to  the  admission  of  evidence,  and 
to  the  refusal  to  give  instructions  asked  in  its  behalf.  We  deem  it 
unnecessary  to  consider  them  in  detail.  So  far  as  they  affect  tlie 
Babstantial  rights  of  the  parties  they  are  disposed  of  by  what  has 
been  said  touching  the  charge  of  the  court  upon  the  essential  ques- 
tions in  the  case. 

The  judgment  must,  therefore,  be  affirmed.     It  is  so  ordered. 


^m^ 
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SUPREME   COURT   OF   THE   UNITED  STATES.' 

SUPREME  COURT  OF  ILLINOIS.' 

COURT   OF   ERRORS    AND   APPEALS   OF    MARYLAND* 

SUPREME  JUDICIAL   COURT   OF   MASSACHUSETTS.* 

SUPREME   COURT   OF    MISSOURI.^ 

SUPREME  COURT  OF  OHIO* 

Admiralty.     See  Errors  and  Appeals. 

CoHulon — Damages,  where  both  Parties  are  in  Fault  how  estimated 
'^Statute  of  Limited  Liability — Setoff — Practice — In  cases  of*  col- 
lision of  vessels,  where  both  parties  are  at  fault,  the  rule  is  to  divide 
iHe  entire  damapje  equally  between  them,  and  to  make  a  decree  for  half 
^l»ft  difference  between  their  respective  losses  in  favor  of  the  one  tluit 
suffers  most,  so  as  to  equalize  the  burden  :  Reynolds  et  al.  v.  Vanderbilt 
«<<S  C.  U.  S.,  Oct.  Term  1882. 

^hU,  there  is  no  good  reason  why  the  respondent,  in  such  cases, 
Joould  not  have  the  benefit  of  a  set-oflf  or  recoupment  of  his  damage  at 
[east  to  the  extent  of  the  damage  done  to  the  libellants,  provided  that, 
in  his  answer,  he  pleads  such  set-off  or  recoupment :  Id. 

At  all  events,  if  both  parties  file  libels,  the  courts  of  the  United  States 
***ve  the  power  to  consolidate  the  actions,  and  prescribe  one  proceeding, 

*^ptred  expressly  for  the  American  Law  Regigter,  from  the  original  opinions 
^  during  Oct.  Term  1882.     The  cases  will  probably  appear  in  16  Otto. 

^W  Hon,  N.  L.  Freeman,  Reporter  ;  to  appear  in  104  Illinois  Reports. 

^rom  J.  Shaaf  Stockctt,  Esq.,  Reporter;  to  appear  in  58  Maryland  Reports. 

^m  John  Lathrop,  Esq.,  Reporter ;  to  appear  in  132  Massm^husetts  Reports. 

^'on  T.  J.  Skinker,  Esq.,  Reporter  ;  to  appear  in  75  Missouri  Reports. 

^^^  E.  L.  Dewitt,  Esq.,  Reporter  ;  the  cases  will  probably  appear  in  38  or 
^'^Wo  St.  Reports. 
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aod  pronounce  une  decree ;  which  decree  will  be  for  one-half  of  the 
difference  of  damage  suffered  by  the  two  vessels,  as  before  stated  :  Id, 

Tlie  Statute  of  Liniited  Liabilitj  is  not  to  be  applied  in  such  a  ease, 
until  the  balance  of  damage  has  been  struck  ;  and  then  the  party 
a;:ain.st  whom  the  decree  passes,  may  have  the  benefit  of  the  statute  (if 
he  is  otherwise  entitled  to  it),  in  respect  of  the  balance  which  he  is 
decreed  to  pay  :  Id. 

QitPtre :  Whether  the  benefit  of  the  Statute  of  Limited  Liability  can 
be  accorded  to  any  shipowner  in  the  absence  of  any  claim  therefor  iu 
the  pleadings :  Id. 

Assignment. 

Assignee  not  Jjegal  Represejitatk-e — I^atio^ial  Currency  Act  o/'1864. 
— An  assignee  for  the  benefit  of  creditors,  whose  trust  is  administered 
under  the  laws  of  the  sUite,  is  not  the  "  legal  representative"  of  his  as- 
hi<:nor,  within  the  meaning  of  section  80  of  the  National  Currency  Act 
of  18G4,  which,  in  case  usurious  interest  has  been  paid  to  a  national 
banking  association,  provides  that  '^  the  person  or  persons  paying  the 
.sime  or  their  legal  representatives,  may  recover  back  in  an  action  of 
debt,  twice  the  amount  of  interest  thuri  paid" :  Banttt  v.  First  National 
Bank,  38  or  '63  Ohio  St. 

Delivery  of  Savings  bank  Booh. — The  delivery  of  a  savings  bank 
book,  although  unaccompanied  by  a  written  assignment,  and  with  the 
intention  only  that  it  sliall  be  held  as  collateral  security  for  the  payment 
of  a  debt,  transfers  an  equitable  title  to  the  deposit  represented  by  the 
bonk,  which  will  prevail  against  a  subsequent  attachment  of  it  by  trus- 
tee process  :    Tuft  v.  BovcktVy  132  Mass. 

Attachment. 

Land  Fraud nlcnth/  Conveyed — Decree  avoiding  Conveyance  svhse- 
guntt  to  Attachment. — By  the  levy  of  an  attachment  upon  lands  which 
have  been  fraudulently  conveyed,  for  the  debt  of  the  grantor,  the 
attaching  creditor  acquires  a  lien  which  is  not  disturbed  by  a  decree  in 
chancery  setting  aside  the  fraudulent  conveyance,  and  subjecting  the 
pr«»perty  to  sale,  for  the  payment  of  a  judgment  recovered  by  another 
creditor  after  thts  levy  of  the  attachment.  The  levy  of  the  attachment, 
before  the  recovery  of  judgment  by  the  other  creditor  and  the  filing  of 
his  bill,  creates  a  prior  lien  on  the  property  :  McKinney  et  al.  v.  Far- 
mers  Nat.  Bank  et  a/.,  104  111. 

Attorney. 

Right  to  Compro%ni»e  Suit. — The  compromise  of  a  pending  suit  by 
an  attorney  having  apparent  authority,  will  be  binding  upon  his  client, 
unless  it  be  so  unfair  as  to  put  the  other  party  upon  inquiry  as  to  the 
authority,  or  imply  fraud  :  Black  v.  Rogers^  75  Mo. 

Bills  and  Notes. 

RigJu  of  Drawee  against  Drawers  — If  the  drawee  of  a  bill  of  ex- 
change is  without  funds  of  the  drawer  and  pays  the  bill,  he  is  entitled 
to  be  reimbursed  by  the  drawer;  and  if  there  are  several  drawers  part 
of  whom  are  securities  for  the  others,  all  are  alike  liable  to  reimburse  the 
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drawee  in  the  absence  of  any  undergtanding  to  the  contrary  :   Church 
V.  Smipe,  38  or  39  Ohio  St. 

Where  a  bill  of  exchange  is  made  payable  to  S.  and  at  the  time  of  ita 
execution,  C.  signs  his  name  on  the  back,  he  becomes  a  party  to  the 
request  upon  the  drawee  to  pay  the  bill ;  and  in  an  action  by  the  drawee 
t4)  recover  the  amount  paid  in  taking  up  the  bill,  C.  is  to  be  regarded  as 
a  drawer;  Id. 

Bond. 

Liability  of  Signer  whote  Name  does  not  appear  tn  Bond. — To  charjre 
ooe  as  obligor,  who  has  signed  a  bond  or  written  undertaking,  it  is  nut 
Decessary  that  his  name  should  appear  in  the  body  of  such  instrument, 
provided  the  intention  that  he  shall  be  so  charged  appears  clearly  from 
its  terms  taken  in  connection  with  the  circumstances  attending  its 
execution :  Partridge  v.  Jones,  38  or  39  Ohio  St. 

McLain  v.  Simington,  37  Ohio  St.  484,  followed  and  approved :  Id. 

Collision.     See  Admimlty, 

Common  CAR&iEa. 

Regulation  as  to  Pride  of  Ticket  purchased  on  Otrs — Re-entry  of 
t*atsenger  after  Eviction. — A  regulation  of  a  railroad  corporation,  that 
a  passeuger  who  shall  purchase  a  ticket  before  entering  its  cars  shall  be 
entitled  to  a  discount  from  the  advertised  rates  of  fare,  but,  if  such 
ticket  is  not  purchased,  the  full  rate  of  fare  shall  be  chargedi  is  a  reason- 
able regulation,  and  does  not  violate  a  rule  prescribed  by  statute,  that 
the  rates  of  fare  shall  be  the  same  for  all  persons  between  the  same 
points:  Sioan  v.  Man.  dcLaw.  Railroad^  132  Mass. 

A  passenger  who  entefs-a  railroad  car  at  one  station,  and  is  properly 
expelled  from  it  for  nonpayment  of  his  fare,  at  a  second  station,  is  not 
entitled  to  be  carried  to  a  third  station  by  the  same  train  of  cars,  by 
tendering  the  fare  between  the  second  and  third  stations  :  Id. 

Act  prohibiting  unjust  Discrimination  in  Rates — Constitutionality/  of 
—A  State  law  to  prevent  the  unj list' discrimination  in  rates  for  the  trans- 
portation of  passengers  or  freight  from  a  point  within  to  a  point  without 
the  State,  though  it  may  incidentally  affect  commerce  between  States, 
cannot  be  said  to  be  a  law  regulating  commerce  among  the  States,  within 
the  meaning  of  the  Federal  Constitution,  especially  when  it  does  not  pur- 
port to  exercise  control  over  any  railroad  corporation  except  those  that 
run  or  operate  in  the  State,  and  which  have  domestic  relations  with  the 
people  of  the  State:  People  v.  F.,  St.  L.  d;  P.  Railway  Co.,  104  111. 

Conflict  op  Laws. 

Iaz  Fori — Lex  Loci  Solutionis. — Defendant  executed  and  delivered 
m  New  York  a  bond  conditioned  to  indemnify  the  obligee  against  all 
loss  or  damage  arising  from  the  liability  of  the  latter  on  an  appeal  bond 
which  he  had  entered  into  in  Louisiana,  as  surety,  for  a  certain  railroad 
company,  defendant  in  a  judgment  rendered  against  it  in  the  courts  of 
that  state,  and  which,  being  affirmed,  he  was  compelled  to  pay.  By 
the  law  of  New  York,  any  written  instrument,  although  under  seal, 
WM  subject  to  impeachment  for  want  of  consideration  ;  and  a  pre- 
existing liability,  eutered  into,  without  request,  which  was  the   sole 
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consideration  ol'  the  bond  of  indemnity  sued  on,  was  insufficient.  It 
was  otherwise  in  Louisiana.  Ueldy  that  the  question  of  validity  of  the 
bond,  as  dependent  upon  the  sufficiency  of  ite  consideration,  was  not  a 
uiatter  of  procedure  and  remedy,  to  be  governed  by  the  lex  forty  but 
belonged  to  the  substance  of  the  contract,  and  must  be  determined  by  the 
law  of  the  seat  of  the  obligation :  Pritchard  v.  Norton,  S.  C.  U.  S., 
Oct.  Term  1882. 

In  every ybn/m  a  contract  is  governed  by  the  law  with  a  view  to 
which  it  is  made,  because  by  the  consent  of  the  parties  that  law 
becomes  a  part  of  their  agreement;  and  it  is  therefore  to  be  presumed, 
in  the  absence  of  any  express  declaration  or  controlling  circumstances 
to  the  contrary,  that  the  parties  had  in  contemplation  a  law  according 
to  which  their  contract  would  be  upheld,  rather  than  one  by  which  it 
would  be  defeated  :   Id. 

The  obligation  of  the  bond  of  indemnity  was  either  to  place  funds  in 
the  hands  of  the  obligee,  wherewith  to  discharge  his  liability  when  it 
became  fixed  by  judgment,  or  to  refund  to  him  bis  necessary  advances 
in  dfischarging  it,  in  the  place  where  his  liability  was  legally  solvable : 
and  as  this  obligation  could  only  be  fulfilled  in  Louisiana,  it  must  be 
governed  by  the  law  of  that  state  as  the  lex  loci  solutionis :  Id, 

Constitutional  Law.     See   Common   Carrier;   United  States  Gov- 

emmenl. 

Contract      See  Conjiict  of  Laws. 

Alternative  Agreement. — When  the  agreement  is  in  the  alternative, 
to  do  some  particular  thing,  or  pay  a  given  sum  of  money,  the  court 
will  hold  the  party  failing,  to  have  had  his  election,  and  compel  him  to 
pay  the  money :    Pennsylvania  Railroad  Co,  v.  Reichert,  58  Md. 

Corporation. 

Right  to  Purchase  its  own  Stock — Lien  of  Creditors  on  Capital 
Stock. — Private  corporations  may  purchase  their  own  stock  in  exchange 
for  money  or  other  property,  and  hold,  re-issue  or  retire  the  same,  if  it 
is  done  in  entire  good  faith,  and  the  exchange  is  of  equal  value,  and  is 
free  from  all  fraud,  actual  or  constructive,  and  if  the*  corporation  is  not 
insolvent  or  in  process  of  dissolution,  and  the  rights  of  creditors  are 
not  affected  thereby  :   Clapp  v.  Peterson,  104  111. 

The  capital  stock  of  an  incorporated  company  is  a  fund  set  apart  for 
the  payment  of  its  debts,  and  its  creditors  have  a  lien  in  equity.  If 
diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to 
their  claims,  except  as  against  holders  who  have  taken  it  bona  fide  for  a 
valuable  consideration  and  without  notice  :    Id. 

Malicious  Prosecution — A  corporation  is  liable  to  an  action  for 
malicious  prosecution  instituted  by  its  authority.  Gillett  v.  Mo.  Valley 
Railroad  Co.,  55  Mo.  315,  overruled  :  Boogher  v.  Life  Association  of 
America,  75  Mo. 

Assignment  for  Benefit  of  Creditors — Insurance  Company. — A  cor- 
poration may  make  an  assignment  for  the  benefit  of  creditors  :  Schock' 
ley  V.  Fisher,  75  Mo. 

Bat  an  insurance  company  afler  it  has  violated  the  insurance  laws 
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eannot  make  sach  an  assignment  and  thus  withdraw  itself  from  the 
control  of  the  insuraoce  department :  WiUiams  v.  Commercial  Int.  Co., 
75  Mo. 

« 

Costs.     See  ExecutorB  ami  AdminiMtraian. 

Covenant. 

Agreement  to  Build  and  Pat/ /or  Part  if  Wall — Covenant  running  with 
the  Land. — An  agreement  under  seal  between  the  owners  of  adjoining 
premises,  whereby  one  is  to  build  a  party  wall,  one-half  od  th«  ground 
of  each,  for  building  purposes,  and  the  other  is  to  pay  for  one-half  the 
cost  of  its  construction  when  he  uses  the  same,  or  any  part  thereof 
forabuildiog  upon  his  premises,  when  executed  gives  to  each  of  the 
parties  ao  easement  on  the  lot  of  the  other  for  the  purpose  of  support 
of  their  respective  buildings,  which  becomes  appurtenant  to  their  seve- 
ral estates,  and  as  such  passes  to  their  respective  assignees  by  any  mode 
of  coDveyance  that  passes  the  title  to  the  land  itself:  Boclie  v.  Oilman, 
104  111. 

Criminal  Law.     See  Error 9  and  Appeals. 

Larceny  outside  of  the  State — Indictment  for  bringing  Stolen  Goods 
uito  the  State. — When  a  person  steals  goods  in  another  state  and  brings 
them  into  this,  the  person  stealing  cannot  be  indicted  and  punished  here 
for  the  crime  committed  in  the  former  state;  but  the  act  of  bringing- 
Bach  stolen  goods  into  this  state  is  a  new  larceny,  for  which  the  party 
luay  be  indicted  in  the  courts  of  this  state  and  be  punished  :  Worthing- 
(on  T.  The  State  of  Maryland,  58  Md. 

I)amaQ£S.     Se6  Admiralty 

Equity. 

Reimbursing  Party  for  Taxes  paid  by  Mistake. — If  a  party  pays 
taxes  OQ  land  which  belongs  to  another,  under  the  mistaken  belief  of 
ownership,  a  court  of  equity  will  not  grant  him  any  relief  by  which  he 
may  be  reimbursed  the  sum  paid  :  St.  Louis j  Jacksonville  and  Chicago 
Railroad  Ch.  y.Mgithers,  104  111. 

Joinder  of  Parties —  When  several  Creditors  may  join  in  one  Suit  — 
Two  or  more  creditors  of  an  insolvent  corporation,  after  having  recov- 
ered judgments  for  their  several  demands,  and  the  return  of  executions 
issued  thereon  nulla  bona,  may  unite  in  filing  a  creditors'  bill  against 
the  corporation  and  its  stockholders  to  reach  unpaid  subscriptions  to 
the  company,  and  such  bill  is  not  multifarious,  as  in  such  case  there  is 
ao  identity  of  interest  in  the  question  involved  and  in  the  relief  sought, 
&nd  the  separate  injury  sustained  by  each  complainant  is  produced  by 
the  same  cause  or  wrongful  acts,  and  also  because  it  prevents  multipli- 
<^ity  of  suits,  which  is  of  itself  a  distinct  source  of  equity  jurisdiction: 
Sickling  V.  Wilson,  104  111. 

Errors  and  Appeals. 

Appeal  to  v.  S^  Supreme  Court  —  $5000  Limit —  WJien  a  Decree  in 
^'^mrQkynot  within. — A  barge  and  her  cargo  having  been  injured  in  a 
<^lisioQ  with  a  steamer,  their  respective  owners  united  in  a  libel  against 

Vol.  XXXI.— 10 
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the  steamer,  and  in  the  decree  were  awarded  separate  sums,  which  were 
each  less  than  $5000 — but  together  amounted  to  more  than  that  sum. 
lielil,  that  the  owners  of  the  steamer  could  not  appeal,  as  the  causes 
of  action  were  dii>tinct  and  in  favor  of  distinct  parties  :  In  re  B.  and 
O,  Riiilrooil  Co,,  S.  C.  U.  S.,  Oct.  Term  1882. 

Escape  of  Prisoner  Pending  Appeal. — Where  a  person  who  has  been 
convicted  upon  a  criminal  charge  lias  sued  out  writ  of  error,  and  pend- 
ing the  writ  makes  his  escape  from  the  custody  of  the  law,  it  is  within 
the  discretion  of  the  court  whether  it  will  proceed  to  the  hearing  of  the 
cause  while  the  escaped  prisoner  is  still  at  large  :  McGowan  v.  People, 
104  111. 

Executors  and  Administrators. 

Allowance  of  Expenditures  mi  Contest  of  the  Will. — Moneys  expended 
by  an  executor  in  defending  a  suit  to  contest  the  validity  of  a  will,  in 
behalf  of  the  personal  interests  of  the  devisees  named  in  the  will,  in 
which  suit  the  will  is  set  aside,  are  not  proper  credits  to  be  allowed 
against  the  estate.  For  such  expenditures  the  executor  must  look  to 
such  devisees :  Shaw  v.  Moderwell,  104  111. 

Settlement  of  Account — Connection  of  Mistakes  informer  Account, — 
Upon  every  settlement  of  an  account  by  an  executor  or  administrator, 
all  his  former  accounts  may  be  so  far  opened  as  to  correct  any  mistake  or 
.error  therein,  except  as  to  matters  in  dispute  betweeo  two  parties  which 
had  been  previously  heard  and  determined  by  the  court,  which  shall  not 
again  be  brought  in  question  without  leave  of  the  court.  This  includes 
the  power  to  correct  all  errors  or  mistakes  of  the  court,  ns  well  as  of  the 
executor  or  administrator,  found  in  former  settlements,  whether  as  to 
itoni.s  embraced  in  or  omitted  frbm  such  former  accounts:  Watts  v. 
Watts,  38  or  39  Ohio  St. 

Fixtures. 

Mwhinery — Mortgage — A  mortgage  of  land  does  not  cover  machines 
resting  upon  the  floor  of  a  building  on  the  land,  by  means  of  iron  legs« 
fastened  to  the  floor  by  screws  only  for  the  purpose  of  steadying  them 
when  in  use.  and,  which  although  of  great  weight,  connected  with  shaft- 
ing, and  adapted  for  use  and  necessary  in  the  business  carried  on  in  the 
building,  can  be  moved  without  injury  to  the  building  and  used  else- 
where:  HuhLell  v.  East  Cam.  Savings  BanJc,'VS2  Mass. 

Frauds,  Statute  of. 

Memorandum  in  Writing — F'tilure  to  Deliver — Place  of  Signature. — 
The  note  or  memorandum  in  writing  of  a  contract  of  sale,  required  by 
the  seventeenth  section  of  the  Statute  of  Frauds  to  be  made  and  signed 
by  the  party  to  be  charged,  need  not  be  delivered  to  the  other  party — 
delivery  is  not  essential  to  its  validity :  Drury  v.  Young^  58  Md. 

The  place  of  tho  signature  in  the  memorandum  of  sale,  required  by 
the  seventeenth  section  of  the  Statute  of  Frauds,  is  immaterial;  and 
the  name  may  as  well  be  printed  as  written.  The  name  in  the  print  is 
a  .sufficient  signing  if  it  be  recognised  uod  appropriated  as  his,  by  the 
party  :  Id. 
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Husband  and  Wife. 

Power  to  PuTchaM  Lamh — Lien  of  Vendor  reserved  in  the  Deed — 
Unpaid  Farchase  money — Interest. — Where  a  married  woiiiuu,  with  the 
eaDseot  of  her  husband,  buys  land  and  gives  her  promissory  notes  for 
part  of  the  parchase-nioney,  and  a  lien  is  reserved  in  the  deed  of  con- 
vejaoce  for  the  payment  of  the  notes,  such  lien  may  be  enforced 
ap;aio9t  the  land,  though  the  notes  be  void  as  against  the  woman  per- 
sonally: Be^f/ord  v.  Burton,  S.  C.  U.  S.,  Oct.  Term  1882. 

In  sach  case  the  grantee  is  not  entitled,  by  reason  of  her  coverture, 
to  have  the  sale  set  aside  and  the  purchasio- money  already  paid  re- 
funded,  though  consenting  to  account  for  rents  and  profits,  nor  will 
she.  or  her  husband,  be  allowed  for  permanent  improvements  erected 
bj  them.    Id. 

Id  such  case,  also,  in  a  state  where,  by  contract,  interest  above  the 
ordinary  legal  rate  may  be  stipu luted  for,  such  interest  may  be  recovered 
under  the  vendor's  lieu  if  agreed  to  be  given  in  the  notes  for  purchusc- 
inoney:  Id. 

Curtesy  in  Wi/es  Separate  Esttite. — A  conveyance  to  the  sole  and 
separate  use  of  a  married  woman  docs  not  debar  her  hunband  from 
curtesy  in  land  of  which  she  died  in  the  actual  possession,  or  the 
rents,  issues  and  profits  of  which  she  received  through  her  trustee, 
unless  it  appears  from  the  deed  that  such  result  was  intended  by  the 
irraator.  A  covenant  on  the  part  of  the  trustee  to  convey  the  property 
at  her  death  as  she  may  appoint,  and  in  default  of  appointment  then  to 
her  heirs,  Juldj  not  to  indicate  such  intent:  Tremmel  v.  Kleiboldf^ 
75  Mo. 

Contract  for  Necessaries — Ratification  hy  Husband. — A  promise  by  ' 
a  hoaband  to  pay  for  necessaries  which  have  been  furnished  to  his  wife 
upon  his  credit,  if  they  are  such  as  he  is  bound  to  supply  her  with, 
although  accompanied  by  a  direction  to  sell  no  more  goods  to  her  on  his 
credit,  ameunts  to  a  ratification  of  her  contract,  upon  which  an  action 
may  be  maintained,  even  if  she  had  no  previous  authority  to  purchase 
them:  Conrad  v.  Abbott,  1:12  Mass. 

Insurancb.     See  Corporation, 

Ftre — When  immediate  cause  of  Loss. — A  steamboat,  on  which  were 
{foods  insured  against  "  immediate  loss  by  fire/'  came  into  collision  with 
another  steamboat.  A  fire  caused  by  the  collision  at  once  broke  out, 
and  the  vessel  subsequently  sank,  with  the  goods  in.sured,  before  they 
were  touched  by  the  fire.  Held,  that  if  the  damage  to  the  goods  could 
have  been  avoided  but  for  the  intervention  of  the  tire,  the  fire  was  the 
immediate  cause  of  the  loss,  and  an  action  on  the  policy  of  insurance 
could  be  maintained  :  N.  Y.  &  Boston  Des,  Exp.  Ch.  v.  Traders'  <k 
^'cL  Iju.  Co.,  132  Mass. 

Interest.     See  Hvsband  and  Wife. 

Insurance. 

Matval  Company — Knowledge  of  By  Laws— Usage  of  Company^ 
Application  of  Dividends  — When  a  party  takes  out  a  policy  in  a  mutual 
insurance  company,  and  the  contract  is  complete,  he  at  once  becomes  a 
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member,  and  is  bound  by  the  rales  and  provisions  of  the  charter  and 
by-laws  of  the  company,  and  he  is  presumed  to  have  knowledge  of  them 
all :  Mutual  Fire  Ins.  Co,  v.  Miller  Lodge^  58  Md. 

While  the  charter  and  by-laws  are  explicit  in  requiring  payment  of 
the  interest  on  the  deposit  note,  at  or  before  a  fixed  and  definite  time, 
the  contract  of  insurance  has  reference  to  the  time  thus  expressly  de- 
signated, and  the  member  is  bound  to  take  notice  of  it  at  his  peril :  Id. 

Although  there  may  be  a  habit  or  usage  of  the  company  to  give 
notice  to  the  members,  of  the  amount  of  tbe  annual  interest,  and  the 
time  of  payment:  yet  if  no  obligation  to  give  such  notice  is  created  by 
the  charter  or  by-laws  of  the  company,  there  is  nothing  in  such  habit 
or  usage  that  could  impose  such  a  duty  upou  the  company,  with  the  con- 
sequence of  making  the  notice  a  condition  precedent  to  the  right  of  the 
company  to  receive  the  interest  on  the  premium  note,  according  to  the 
contract  of  insurance :  Id, 

And  even  if  a  dividend  of  profits  were  declared  In  favor  of  the  policy 
holder,  unless  expressly  made  applicable  to  the  payment  of  the  annual 
interest  on  his  premium  note,  the  insurance  company  would  neither  be 
bound  nor  justified,  in  the  absence  of  the  assent  or  request  of  the 
insured,  in  so  applying  the  dividend  :  Id. 

Joinder  of  Parties.     See  Equity, 

Landlord  and  Tenant. 

Eviction —  What  amounU  to. — If  wrongful  acts  of  a  lessor  upon  the 
demised  premises  are  such  as  to  permanently  deprive  the  lessee  of  the 
beneficial  enjoyment  of  them,  and  the  lessee,  in  consequence  thereof, 
abandons  the  premises,  it  is  an  eviction ;  and  the  intent  to  evict  is  con- 
clusively presumed  :  Skalir  v.  Shurtey  132  Mass. 

Assignee /or  Creditor — Liability /or  Rent. — An  assignee,  who,  in  the 
conduct  of  the  business  of  his  trust,  continues  in  possession  of  prem- 
ises let  to  his  assignor  does  not  thereby  subject  himself  to  a  personal 
liability  for  the  rent.  To  create  such  liability  there  must  be  a  special 
agreement.  And  when  the  assignee  is  sued  personally,  the  fact  that  he 
may  have  assets  as  assignee  will  not  authorize  recovery :  White  v. 
TiLomas,  75  Mo. 

Malicious  Prosecution.    See  Corporation, 

Master  and  Servant. 

Duty  o/  Master — Negligence — Railroad. — As  between  employees  of  a 
railroad  company,  whose  duty  it  is  to  repair  its  track,  while  trains  are 
using  the  same,  and  the  company  and  its  representatives,  who  are  en- 
gaged in  running  trains  over  the  same  where  the  trackmen  are  so  em- 
ployed, it  is  the  duty  of  the  latter,  as  far  as  is  practicable,  to  adopt  such 
precautions  as  will  guard  its  employees  on  the  track  from  dangers  incident 
9  to  their  employment :  Dick  v.  /.  C.  &  L.  Railroad^  38  or  39  Ohio  St. 

Agreement  between  Connecting  Roads — Injury  to  Employee  o/  one  by 
Servant  o/ other, — Whatever  effect  an  agreement  between  the  several 
companies  owning  connecting  lines  of  railroad,  may  have  upon  the  par- 
ties thereto,  it  cannot  have  any  upon  strangers  to  it,  nor  alter  or  change 
the  relations  of  either  of  them  towards  third  parties,  nor  have  the  effect 
of  making  those  who  were  employed  and  paid  wages  by  either  ol  tbe 
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oontnoting  parties,  the  co-employees  of  the  agents  and  workmen  of  the 
other  parties,  or  make  the  others  liahle  either  severally  or  jointly  lur  any 
loss  or  damage  caused  hy  the  neglect  of  any  one  of  them,  even  were  the 
agreeement  silent  in  this  respect :  Philadelphia,  Wil.  and  Ball.  Rail- 
road  Co.  v.  The  StaU  of  Maryland,  68  Md. 

Where  injury  to  the  employee  of  one  of  said  companies  occurs  on  the 
road  of  another  of  said  companies,  and  is  caused  by  the  imperfect  con* 
dition  of  said  road,  the  principle  that  every  employee  assumes  the  risk 
of  the  negligence  of  his  co-employee,  is  not  applicable  to  him  t  Id. 

Negotiable  Instrument. 

(hupons — TVansfer  after  Maturity, — Where  interest  coupons  payable 
to  bearer  on  a  day  named,  are  transferred  after  maturity,  the  holder  takes 
no  better  title  than  the  transferror  had,  and  if  they  were  obtained  by 
bJDi  by  fraud  or  theft,  no  title  passes  against  the  lawful  owner ;  and  he 
can  maintain  trover  against  the  holder  for  their  conversion  :  McKim  v. 
KUg,  58  Md. 

Neolioence      See  Railroad. 

Partnership. 

SaU  of  Interest  of  one  Partner  to  another — Liability  of  Firm  AsseU. 
— Where  the  members  of  a  firm,  acting  in  good  faith,  dissolve  the  partner- 
ship, and  one  member  sells  his  interest  in  the  partnership  property  to  the 
other,  the  latter  will  not  be  deprived  of  the  right  to  hold  such  property 
exempt  from  the  paymept  of  a  debt  thereuftcr  asserted  against  him,  on 
the  groQod  that  such  debt  was  a  partnership  debt  due  at  the  time  of  the 
dissolution ;  nor  will  the  fact  that  the  partners  knew  the  firm  to  be  in- 
^>lvent,  at  the  time  of  such  dissolution  make  any  differeficc.  Gaylord 
y  Imhoff,  26  Ohio  St.  317,  distinguished  :  Mortley  v.  Flanagan,  38  or 
39  Ohio  St. 

Death — Right  of  Surviving  Partner. — ^The  executor  or  administrator 
of  a  surviving  partner,  who  dies  with  partnership  assets  in  his  possession 
and  while  he  is  engaged  in  settling  the  partnership  business,  is  entitled 
to  the  possession  of  such  assets,  and  is  charged  with  the  duty  of  com- 
plettD(v  such  settlement  unless  relieved  from  that  duty  by  contract,  or 
by  ao  order  of  a  competent  court:  Dayton  v.  Bartlett,  38  or  39  Ohio  St. 

He  is  not,  as  a  matter  of  law,  precluded  from  receiving  compensation 
oQt  of  the  partnership  funds  for  his  services  in  the  performance  of  this 
duty-./d/  *^  ^ 

Patent. 

Prior  Invention. — A  device  which  might  be  made  to  accomplish  the 
purpose  of  the  patented  invention,  but  which  was  not  designed  for  that 
purpose,  and  which  no  person  looking  at  or  using  it,  would  understand 
to  have  been  int^snded  to  be  used  in  the  same  way  as  the  patented  inven- 
tioo,  and  which  was  not  shown  to  have  been  really  used  and  operated  in 
that  way,  held  not  to  amount  to  a  "  prior  invention  :"  Clough  v.  Manuf. 
^•.8.C.  U,  S.,  Oct  Term  1882. 

Practice     See  Admiralty. 
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Railroad. 

Negligence  hy  Employees  of  Sleeping  Car  Co. — Liability  of  Railroad, 
— A  passenger,  by  train  uf  a  railroad  cumpany,  travelling  in  the  coach 
of  a  sleeping  car  company,  may  properly  assume,  in  the  absence  of  no- 
tice to  the  contrary,  that  the  whole  train  is  under  one  management,  and 
in  such  case,  where  he  sustains  injury  by  the  negligence  of  one  in  tlie 
employ  of  the  sleeping  car  company,  he  may  maintain  an  action  against 
the  railroad  company.  What  the  effect  of  such  notice  would  be  is  not 
determined  :    C.  C  C  &  I.  Railroad  v.   Walnith,  38  or  89  Ohio  St. 

On  proof  of  injury  sustained  by  a  passenger  on  a  railroad  train,  by 
the  fall  of  a  berth  in  a  sleeping  car,  and  that  the  passenger  was  without 
fault,  a  presumption  arises,  in  the  absence  of  other  proof,  that  the  rail- 
road company  is  liable :  //. 

Removal  of  Causes.     See  United  States  Government. 

Corporation  of  a  Foreign  State —  When  Jurisdiction  of  tJie  State  Court 
ceases — Practice. — '*'he  rule  by  which  the  individual  members  of  a  cor- 
poration created  by  a  state  of  the  Union,  are  conclusively  presumed  to 
be  citizens  of  that  St^ite,  fur  purposes  of  suit  by  or  against  the  corpora- 
tion, extends  to  corporations  created  by  foreign  states :  Steamship  (Jo. 
V.  Tuginan,  S.  C.  U.  S.,  Oct.  Term  1882. 

In  a  suit  in  which  the  jurisdiction  of  a  U.  S.  Circuit  Court  depends 
upon  the  character  of  the  parties,  it  is  sufficient  if  their  citizenship  is 
shown,  affirmatively,  by  the  record;  it  need  not  be  set  out  in  the  peti- 
tion for  removal :  Id. 

Upon  the  filing  of  the  petition  and  bond  required  by  the  statute — the 
suit  being  removable — the  jurisdiction  of  tlic  ft.-ite  court  absolutely 
ceases;  and  a  failure  to  file  the  transcript  within  the  time  prescribed  by 
the  statute  does  not  have  the  effect  of  restoring  the  jurisdiction  of  the 
state  court :  Id, 

A  petition  and  bond  for  removal  having  been  filed  in  the  state  court, 
that  court  ruled  that  the  suit  wa.^  not  removable,  and  the  party  seeking 
the  removal  consented  to  a  reference  and  contested  the  suit  in  the  courts 
of  the  state  up  to  final  judgment :  Held,  that  the  jurisdiction  of  the 
state  court  was  not  thereby  restored,  and  that  the  consent  to  the  order 
of  reference  was  to  be  deemed  as  only  an  expression  of  preference  for 
that  one  of  the  several  modes  of  trial  authorized  by  the  laws  of  the 
state :  Id. 

SaL£. 

Delieery  of  Possession — Lease. — The  delivery  of  a  bill  of  parcels  of 
a  chattel  to  the  purchaser,  who  thereupon  gives  to  the  seller  a  lease  of 
the  chattel,  if  there  is  no  other  delivery  or  change  of  possession,  is  not 
Kiifficient  to  pass  the  title  as  against  a  subsequent  purchaser  in  good 
faith  from  the  original  seller :  Harlow  v.  Ilall^  132  Mass. 

Slander. 

Words  known  to  hearer  to  be  False. — Slanderous  words  are  action- 
able, although  spoken,  when  no  one  else  is  present,  to  a  person  who 
kn<»ws  them  to  be  false,  and  who  does  not  repeat  them  until  afler  action 
brought:  Marble  v.  Chapin^  132  Mass. 
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Statute  of  Limited  Liability.    See  AilmlraUy. 

Surety. 

Bank  Officer — Atlditional  Emplo^ent. — The  fact  that  the  book- 
keeper of  a  bank  performs  the  duties  of  teller  also,  will  not  relieve  the 
sureties  in  his  bond  given  for  the  faithful  perforiuaoce  of  his  duticif  as 
bookkeeper,  from  liability  for  errors  committed  by  him  in  that  capacity, 
unless  the  errors  -were  in  some  way  connected  with  some  improper  act 
on  his  part  as  teller,  or  were  superinduceci  by  his  employment  as  such  : 
Horn  Saving  Bank  v.  Traube^  lb  Mo. 

Taxation. 

Municipal  Corporations — Exemption. — Municipal  corporations  have 
no  power  to  grant  exemption  from  or  commutation  of  taxes,  and  a  con- 
tract which  undertakes  to  do  so  is  void  :  State  v.  Hannibal  and  St,  Jo^ 
teph  Railroad  Co.,  75  Mo. 

Taxes.     See  Equity. 
Trover. 

Convenion —  What  amounts  to. — One  who  innocently  obtains  the  pro- 
perty of  another  from  a  third  party  may,  when  informed  of  the  right  of 
the  true  owner, .lawfully  return  it  to  the  person  from  whom  he  obtained 
i(,  provided  he  does  this  before  demand  made  or  suit  brought ;  but  if  he 
asserts  any  title  in  himself,  or  if  he  returns  it  after  demand  made,  he 
will  be  guilty  of  conversion  :  Retnbaugh  v,  Phippg,  75  Mo. 

United  States. 

Wlien  Exempt  from  Suit — Exemption  does  not  extend  to  U.  S.  Gov- 
ernment Officers  — The  United  States  cannot  be  sued  except  where  Con- 
jrress  has  provided  for  such  suit :  but  this  exemption  does  not  extend  to 
officers  and  agents  of  the  United  States  when  sued  by -private  persons 
for  property  in  their  possession  as  such  officers  and  agents :  Kaufman 
V.  Lee,  S.  C.  U.  8.,  Oct.  Term  1882. 

In  such  cases  a  court  of  competent  jurisdiction  over  the  parties 
before  it,  may  inquire  into  the  lawfulness  of  the  possession  of  the 
United  States  as  held  by  such  officers  or  agents,  and  give  judgment 
according  to  the  result  of  that  inquiry :   Id. 

The  constitutioniil  provisions  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law,  nor  private  property 
taken  for  public  use  without  just  compensation,  are  intended  as  limita- 
tions upon  the  power  of  the  government  in  its  dealings  with  the  citizen, 
and  relate  to  that  class  of  rights  whose  protection  is  peculiarly  within 
the  province  of  the  judicial  branch  of  the  government :  Id. 

In  regard  to  the  life  and  liberty  of  the  citizen,  the  courts  have  so 
often  exercised  the  power  by  writ  of  habeas  corpus  that  there  remains 
no  question  about  their  right  t^  do  so.  They  are  equally  bound  to  give 
remedy  for  unlawful  invasion  of  rights  of  property  by  officers  of  any 
branch  of  the  government :   Id. 

Such  suits,  if  commenced  elsewhere,  are  by  existing  laws  always  re- 
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movable  into  a  court  of  the  United  States,  ia  which  injustice  to  the 
goyernment  will  neither  be  presumed  nor  permitted  :  Id. 

United  States  Courts.     See  Removal  of  Games;   United  States. 

Vendor  and  Vendee. 
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IS  THE  JURY  SYSTEM  A  FAILURE? 

In  a  recent  number  of  a  leading  American  Magazine  ( The  Cen- 
tury^  Nov.  1882),  a  gentleman  widely  known  as  a  writer  upon 
politico  legal  matters,  discusses  this  subject  with  great  brilliancy. 
Doubtless  he  is  more  or  less  right  in  the  answer  which  he  expects 
to  his  question.  Still,  as  a  distinguished  judge  once  repeated  to 
his  class  of  law  students :  '*  The  trouble  with  the  opposition  to  the 

• 

jwy  system  is  that  no  one  has  ever  been  able  to  suggest  anything 
else  so  good  for  a  compulsory  mode  of  trying  a  man  before  the  bar 
of  justice."  In  the  article  referred  to  there  is  a  suggestion  made, 
which  in  view  of  the  vast  and  growing  importance  of  the  subject 
naerits  all  possible  attention. 

It  is  perhaps  odd  that  this  writer  finds  the  chief  merit  of  the 
jury  system  just  where  it  is  most  generally  condemned.  Examine 
the  journals  of  the  day,  just  after  an  important  trial,  resulting  in 
a  disagreement — the  Star  Route  case  for  instance — and  you  are 
"Wy  to  find  criticisms,  more  or  less  severe,  upon  the  feature  of 
unanimity  in  jury  trials.  That  one  stubborn,  one  corrupted  man, 
^^  paralyze  the  opinions  of  eleven  others  and  keep  justice  waiting, 
sonietimes  seems  monstrous,  and  gives  rise  to  proposals  for  verdicts 
"7  a  majority  more  or  less  great.  But  our  article  enumerates  two 
and  only  two  meritorious  features  of  the  jury  system  ;  that  the 
verdict  is  the  decision  of  several  men,  and  that  it  is  their  unani- 
Voi.  XXXI.— 11  t  (81) 
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mowi  decision.    This  latter  feature,  indeed,  the  writer  thinks,  is  all 
which  has  made  the  jury  an  endurable  thing. 

There  are  three  methods  of  trial  usually  known  to  the  law,  viz. : 
bv  a  jury,  by  the  judges  m  open  court,  and  by  a  referee.  The  arti- 
cle in  question  makes  a  practical  and  simple  saggestion  :  that  juries 
should  be  abolished,  that  a  court  composed  like  the  New  York  Court 
of  Appeals,  of  seven  selected  men.  Lamed  in  the  law,  should  try 
all  the  causes,  hearing  the  witnesses,  aniU  after  taking  ample  time 
to  consider,  should  render  a  decision  upon  law  and  fact  which  should 
admit  of  no  appeal. 

Would  such  a  tribunal  give  any  better  satisfaction  than  the  pre- 
sent system  ?  A  few  considerations,  only,  not  professing  to  be 
exhaustive,  are  all  which  are  here  meant  to  be  sabmitted. 

Through  the  whole  system  of  our  jurisprudence  runs  a  clear  dis- 
tinction between  law  aad  fact.  The  law,  as  a  science,  consists  of 
a  collection  of  principles,  the  object  of  which  is  to  group  together 
classes  of  facts  which  are  alike,  applying  the  same  legal  conclusions 
to  them  all ;  and  at  the  same  time  to  select  out  those  classes  of 
f:\cts  which  seem  to  belong  under  a  given  principle  but  really  do 
not,  placing  such  where  they  actually  belong.  As  a  process  it 
may  be  compared  to  the  tests  for  color  blindness  applied  by  some 
experts.  Courts  sit,  as  it  were,  to  sort  out  from  a  tangled  pile  of 
worsted,  the  many-colored  filaments  of  law,  while  now  and  then 
some  color-blind  counsel  lays  before  the  judges  a  bundle  of  red 
yarns  containing  one  bright  green  thread,  the  principle  connected 
with  the  case  at  bar.  and  the  labor  of  the  court  consists  in  picking 
out  the  green  thread  which  counsel  could  not  see  in  its  true  color, 
and  placing  it  where  it  belongs. 

For  the  application  of  legal  principles  with  any  degree  of  cer- 
tainty, it  is  needed  that  the  facts  should  be  determined,  or  else 
assumed.  The  great  benefit  which  we  derive  from  courts  is  not  in 
their  deciding  the  cases  which  actually  come  before  them,  but 
because  in  doing  this  once  they  decide  a  thousand  other  cases  which 
never  come  before  them.  It  is  for  the  interest  of  the  Commonwealth 
not  only  that  the  courts  should  do  justice  to  individuals  but  that 
the  lawyers  should  become  well  informed  as  to  how  the  judges  will 
decide  in  similar  concerns.  When,  therefore,  our  author  complains 
that  the  Court  of  Appeals  only  reverses  the  verdict  of  the  jury 
b^^use  there  was  error,  and  thus  sends  the  case  back  for  the  com- 
i»i;ting  of  more  error,   he   forgets  that  the  court   has   probably 
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settled  some  important  principle  which  will  be  thereafter  the  guide 
of  hundreds  of  lawyers  in  advising  clients,  and  may  possibly  pre- 
vent the  bringing  or  defence  of  scores  of  actions. 

If  the  decision  of  a  Court  of  Appeals  were  merely  the  decision 
of  the  rights  of  those  particular  suitors,  there  might  be  reason  in  a 
suggestiou  that  it  should  be  made  at  the  outset  of  the  cause.  But 
being  what  it  is,  there  is  much  reason  in  having  such  a  court  what 
the  combine<l  experience  of  ages  has  made  it,  a  court  of  last  resort. 
For  such  a  purpose  it  is  best  that  the  law  should  be  certain,  even 
if  it  may  be  slow  ;  that  the  final  authority  upon  legal  principles 
should  be  one  court,  and  not  many  courts,  so  that  there  may  be  as 
near  an  approach  as  possible  to  absolute  oneness  in  the  character 
of  the  opinions.  Even  in  New  York,  when  there  was  a  commission 
of  appeals,  as  well  as  the  court,  a  diversity  in  their  decisions  began 
to  be  noticed,  which  threatened  confusion  to  the  lawyers,  and  liti- 
gation to  their  clients.  What  would  be  the  effect,  then,  if  a  sep- 
arate Court  of  Appeals  sat  in  each  county,  with  numerous  branches 
in  the  city  of  New  York,  and  there  was  no  superior  authority  to 
mould  into  one  system  the  divergent  reasoning  of  these  different 
minds  ? 

If  the  opposite  ways  in  which  the  courts  of  different  states  have 
decided  the  same  identical  questions  is  an  evil,  then  such  a  system 
would  be  a  vastly  greater  evil,  the  malevolent  influence  of  which 
vould  reach  hundreds  of  citizens  whose  fortunes  or  liberties  never 
will  come  within  the  influence  of  a  jury. 

That  one  court  of  seven  members  could  hear  all  the  causes  tried, 
even  in  the  smallest  state  is,  of  course,  impossible.  But  even  if  it 
could,  is  that  the  best  way  to  get  justice :  to  have  the  same  tri- 
bunal pass  upon  both  law  and  fact  ?  We  have  just  tried  to  demon- 
strate that  the  proposed  court  would  be  a  bad  one  as  to  establishing 
the  law;  how  as  to  finding  the  facts.  On  this  point,  the  opinions  of 
practitioners  are  likely  to  differ ;  but  the  experience  of  the  writer 
leads  him  to  this  result.  A  case  is  likely  to  be  decided  more  justly 
on  its  facts,  by  a  judge  or  referee,  when  the  person  deciding  does 
^oi  feel  that  he  is  really  deciding  it  at  all.  There  is  such  a  respon- 
sibility upon  the  trier,  especially  in  a  case  of  infportance  or  where 
^6  parties  are  influential,  that  a  trier  who  is  to  have  such  causes 
continually  coming  up  before  him  shrinks  from  actually  deciding 
the  Case  itself.  He  can  render  more  perfect  justice  if  he  may  sim- 
P^J  state  the  conclusions  of  fact  which  he  derives  from  the  evidence, 
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not  pretending  to  say  whether  they  entitle  the  plaintiff  or  the  de- 
fendant to  recover ;  and  the  judge  can  lay  down  the  principles  of 
the  law  more  satisfactorily  if  the  facts  are  found  for  him,  and  are 
beyond  all  temptation  to  alter  in  order  to  suit  the  intended  applica- 
tion of  the  law.  Legal  principles  rely  for  their  sanction  upon  the 
common  approbation  of  legal  minds  to  whom  it  makes  no  difference 
whether  the  facts  are  imaginary,  as  with  the  Civil  and-Koman  law 
writers,  or  real,  as  in  the  English  law.  And  for  the  same  reason 
facts  are  more  easily  found  and  with  less  temptation  to  error,  if  tlie 
legal  result  of  them  is  not  known  to  the  one  who  settles  tliera.'  His 
very  ignorance  of  the  law  may  be  the  best  support  of  his  honesty. 
Therefore,  it  has  seemed  to  the  writer  that  a  court  is  not  a  good  tri- 
bunal to  settle  both  law  and  fact,  because  you  cannot  tell  from  their 
decision  which  is  which,  because  they  know  too  much  law,  and  are 
prone  to  see  the  facts  too  much  in  their  legal  aspect ;  and  because 
the  long- con  tinned  decision  by  the  same  men,  of  questions  of  fact 
which  cannot  become  the  subject  of  legal  criticism,  as  reported 
opinions  may,  tends  naturally  to  arouse  distrust  and  dissatisfaction 
on  the  part  of  defeated  suitors.  And  herein  lies  part  of  the  great 
strength  of  the  jury  system  which,  to  the  writer's  mind,  goes  a  long 
way  to  account  ibr  its  survival — the  fact  that  it  is  nearly  always  a 
tribunal  of  new  men  against  whom  no  prejudices  have  arisen  in  the 
minds  of  the  suitors. 

Ko  one  will  deny  that  grave  objections  exist  against  the  jury 
system.  But  the  question  is  *'"'  Shall  it  be  abolished  ?"  and  if  so 
what  shall  be  substituted  in  its  place.  To  the  mind  of  the  writer 
the  remedy  seems  rather  in  some  method  which  shall  emphasize  the 
distinction  between  law  and  fact,  as  herein  pointed  out,  introducing 
perhaps  some  new  class  of  triers,  trained  in  the  weighing  of  evi- 
dence, though  not  necessarily  in  the  distinguishing  of  legal  prifiCi- 
ples,  who  may  settle  the  facts  but  not  the  law.  It  seems  as  if  a 
separation  rather  than  a  blending  were  what  the  cause  of  justice 

needs. 

Hekry  a.  Harmak. 
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WARRANTIES  IMPLIED   IN  SALES   OF  PER- 
SONAL PROPERTY  IN  THE   UNITED 
STATES  AND  CANADA. 

Thk  recent  case  of  Peoples*  Bank  v.  KurtZy  reported  in  11 
Weekly  Notes  of  Gases  (Phila.)  225,  has  suggested  a  review  of  the 
American  cases  on  the  subject  of  the  warranties  that  are  implied 
in  sales  of  personal  property.  We  shall  confine  ourselves  to  a 
discussion  of  the  law  involved  in  the  American  decisions,  as  the 
English  authorities  upon  this  question  have  been  very  exhaustively 
reviewed  by  Mr.  Benjamin,  Q.  C,  in  his  very  able  Treatise  on 
Sales. 

It  will  be  convenient  to  consider  the  subject  under  the  follow- 
mg  heads : 

I.  The  Implied  Warranty  of  Title. 

(a)  Sales. 

(b)  Exchanges 

(<?)  Sale  of  an  Interest  in  a  Chattel. 

[d)  Sale  hy  a  Judicial  Officer. 

(e)  Distinction  made  between  Goods  in,  and  not  in,  possession 
of  Vendor. 

{g)  Proof  of  Eviction  or  Disturbance  before  Action. 

II.  Implied  condition  of  Existence. 

HI.  Sale  of  Goods  by  Description. 
(a)  Sale  of  Chattels. 

(6)  Sale  of  Negotiable  Instruments,  Prospectuses,  ^c. 
[e)  Merchantability  implied  in  sales  o/  Goods  by  Description 
when  not  Inspected  by  Vendee. 

IV.  Goods  sold  to  Order. 

V.  Sale  of  Goods  for  Special  Use. 
(a)  Vendors  skill  relied  upon. 

(h)  Vendor's  skill  not  relied  upon. 

VI.  Implied  Warranty  op  Soundness  in  Sales  of  Pro- 
visions. 

VII.  Warranty  implied  from  a  Usage  of  Trade. 
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VIII.  Sale  by  Sample. 
(a)  General  rule. 

(6)  Production  of  Sample  not  necessarili/  »ale  by  Sample, 
(<?)  Implied  warranty  of  merchantability  in  a  9alc  by  Sample. 

I.  The  Implied  Warranty  of  Title. 
(a)  Sales. 

The  courts  have  frequently  said  that  where  a  party  sells  per- 
sonal property  as  his  own  he  thereby  impliedly  warrants  the  title 
to  the  article  sold.  For  the  most  part,  however,  these  expressions 
of  opinion  have  been  the  mere  dicta  of  individual  judges  and  not 
necessary  to  the  decision  of  the  case  before  them,  and  it  is  some- 
what difficult  to  find  a  case  where  this  point  has  been  decided,  and 
was  necessary  to  the  decision  of  the  case,  or  at  all  events  where 
the  question  has  been  argued  at  any  length  by  the  court. 

In  Peoples'  Bank  v.  KurtZy  11  Weekly  Notes  of  Cases  225,  it 
was  held  that  the  vendor  of  a  certificate  of  stock  in  his  possession 
warrants  his  own  title  thereto,  and  that  it  is  a  genuine  certificate 
issued  by  the  duly  constituted  officers  of  the  company,  and  sealed 
with  the  genuine  seal  of  the  corporation ;  though  he  does  not 
warrant  that  such  certificate  does  not  constitute  part  of  a  fraudulent 
over  issue  of  stock,  or  the  solvency  of  the  company. 

Sharswood,  G.  J.,  said :  ^^  It  was  held  at  first  that  in  an  action 
on  the  case  for  deceit  against  a  party  who  had  sold  a  personal 
chattel  to  the  plaintiff,  to  which  he  had  no  title,  it  was  necessary 
to  aver  a  scienter  (Dale's  Case,  Cro.  Eliz.  44  ;  lioswel  v.  Vavyhan^ 
Cro.  Jac.  196) ;  but  this  doctrine  was  subsequently  exploded,  and 
an  averment  of  possession  considered  sufficient,  as  the  vendor  must 
be  intended  cognizant  of  his  own  title,  the  sale  being  necessarily 
an  affirmation  of  title :  4^osse  v.  Gardner,  Garth.  90  ;  Medina  v. 
Stouyhton,  1  Ld.  Raym.  593.  It  may  now  be  regarded  as  well 
settled,  that  a  party  selling  as  his  own,  personal  property  of  which 
he  is  in  possession,  warrants  the  title  to  the  thing  sold ;  and  that 
if  by  reason  of  a  defect  of  title  nothing  passes,  the  purchaser  may 
recover  back  his  money,  though  there  be  no  fraud  or  warranty  on 
the  part  of  the  vendor." 

In  Ricks,  Administrator,  v.  Dillahunty,  8  Porter  (Ala.)  137, 
the  same  principle  was  laid  down;  Gollier,  C.  J.,  raying  :  '*  It  is 
understood  that  the  seller  of  personal  chattels  impliedly  stipulates 
that  the  article  sold  is  his  own,  and  that  he  will  indemnify  the 
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buyer  for  the  loss  if  the  title  is  in  another  person  (3  Black.  Com. 
166;  Stuart  v.  Wilkin$.  Dong.  18 ;  Funag  v.  Leicester ^  Cro.  Jac. 
474 ;  Gro9%e  v.  Gardner ^  Garth.  90  ;  Mockheeg  Administrator  v. 
Gardner,  2  Har.  k  G.  176;  Ofii$m  v.  Woods,  Hardin  531; 
Oigood  V.  Lewis  J  2  Har.  &  G.  495 ;  Defreeze  v.  Trumper,  1 
Johns.  R.  274) ;"  and  Selden,  J.,  in  I/oe  v.  Sanborn,  21  N.  Y. 
555:  "It  is  obvious  that  the  vendor  of  goods  would  be  very  likely 
to  know  whether  he  has  a  title  to  the  goods  he  sells ;  he  knows  the 
source  from  which  such  title  was  obtained,  and  has,  therefore, 
means  of  judging  of  its  validity  which  the  purchaser  cannot  be 
supposed  to  have.  Hence  it  is  the  doctrine,  both  of  the  civil  and 
the  common  law,  that  every  vendor  impliedly  warrants  that  he  has 
title  to  what  he  assumes  to  sell.  Some  slight  doubt  has  been  sup- 
posed to  be  thrown  upon  this  doctrine,  in  England,  by  the  remarks 
of  Parke,  B.,  in  the  case  of  Morley  v.  Attenhorough,  3  Exch. 
500.  It  is,  however,  too  well  settled,  both  in  England  and  in  this 
country,  to  be  overthrown  or  shaken  by  the  obiter  dicta  of  a  single 
judge.  My  object  is  not  to  establish  this  doctrine,  which  admits 
of  no  doabt,  but  simply  to  show  that  it  rests  upon  the  foundation 
here  suggested,  viz.:  the  presumed  superior  knowledge  of  the 
Tender  in  regard  to  his  title.  The  case  of  Morley  v.  Attenboi'ouyh 
itself  tends,  in  my  view,  to  confirm  this  position.  It  arose  upon  a 
Bale,  by  a  pawnbroker,  of  a  harp  pledged  with  him  as  security  for 
adebt  The  sale  was  made  through  auctioneers,  and  a  general 
catalogue  was  furnished  to  the  bidders,  which  '  stated  on  the  title 
page  that  the  goods  for  sale  consisted  of  a  collection  of  forfeited 
property/  The  court  held  that  there  was  no  implied  warranty  of 
title  in  that  case.  There  was,  perhaps.  goo<l  reason  why  this  case 
should  be  considered  an  exception  to  the  general  rule ;  the  pawn- 
broker could  not  justly  be  presumed  to  have  any  special  knowlo<lp* 
m  regard  to  the  ownership  of  the  articles  pledge<l.  The  probabiliry 
was  that  he  had  received  them  upon  the  faith  of  the  pledgor's  pos- 
wssion  alone,  and  the  purchaser  was,  in  this  respect,  upon  an 
eqnal  footing  with  himself." 

The  same  doctrine  was  again  enunciate<l  by  the  court  in  J/'*- 
%AU.  Devlin,  52  N.  Y.  401  (1873) ;  Au.kx,  J.,  said,  '*The 
Dotes  were  given  for  personal  property,  and  in  the  absence  of  an 
^^press  warranty  of  title  the  law  woukl  implv  such  warranty. 
^^6ry  vendor  of  chattels  is  supposed  to  know  his  title,  and  to  war- 
^wtjt,  if  he  sells  without  disclosing  any  defects  that  may  exist  in 
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it/'     In  this  case,  however,  there  waa  an  express  warranty  of  title 
by  the  seller. 

The  question  was  very  fally  considered  by  the  Court  of  Queen's 
Bench  of  Canada,  in  the  recent  case  of  Brown  v.  Cockbum  et  at, 
37  U.  C.  Q.  B.  592,  and  though  in  that  case  there  was  merely  an 
executory  contract  of  sale,  and  not  the  sale  of  an  ascertained 
article,  and  it  was  only  decided  that  in  an  executory  contract  of 
purchase  and  sale  where  the  subject  is  unascertained,  and  is  after- 
wards to  be  conveyed,  a  warranty  of  title  by  the  vendor  will  be 
implied,  as  the  subject  was  more  fully  discussed  by  the  court  than 
in  any  other  case  in  America,  of  which  we  are  aware,  we  shall 
quote  some  extracts  from  the  opinion. 

^'  It  is  contended  by  the  plaintiff  that  as  at  the  time  of  the  sale 
there  was  no  express  warranty  of  title  none  is  to  be  implied,  and 
that  the  rule  of  caveat  emptor  applies.  The  law  of  England  as 
to  when  a  warranty  of  title  will  or  will  not  be  implied  in  a  sale  of 
goods  is  not  entirely  free  from  doubt.  The  rule  of  the  civil  law  as 
given  by  Pothier  is  as  follows :  "  The  vendor's  obligation  is  not  at 
an  end  when  he  has  delivered  the  thing  sold.  He  remains  respon- 
sible after  the  sale  to  warrant  and  defend  the  buyer  against  eviction 
from  that  possession.  This  obligation  is  called  a  warranty: 
Pothier,  Vente,  part  2,  ch.  1,  sect.  2,  No.  82. 

'*  By  the  civil  law  every  man  is  bound  to  warrant  the  thing  he 
selleth  or  conveyeth,  albeit  there  be  no  express  warranty,  but  the 
law  bindeth  him  not  unless  there  be  a  warranty,  either  in  deed  or 
in  law,  for  caveat  emptor ^  ^c:  Co.  Litt.  102  a.  See  also  Noy's 
Maxims  42. 

^*  Blackstone  says  the  law  is  different  as  to  goods,  if  the  vendor 
^  sells  them  as  his  own  :*  2  Black.  451. 

"  The  first  decision  in  England  of  which  we  have  any  record  is, 
according  to  Mr.  Benjamin  in  his  learned  work  on  Sales  of  Per- 
sonal Property,  2ded.,p.  516,  L'Apostrey.  L' Plaistrier,  mentioned 
in  1  P.  Wms.  318,  as  a  decision  on  a  different  point,  but  when  it 
was  cited  as  an  authority  in  Bt/all  v.  Bowles,  1  Ves.  348,  Lee, 
C.  J.,  sitting  with  Lord  Chancellor  IIardwicke,  paid,  '  My  ac- 
count of  that  case  is  different  from  that  in  Peere  Williams.  *  *  * 
It  was  held  by  the  court  that  offering  to  sell  generally  was  suffi- 
cient evidence  of  offering  to  sell  as  otcner,  but  no  judgment 
was  given,  it  being  adjudged  for  further  argument.'  In  Dick- 
enson V.  JYiiMZ,  4  B.  &  Ad.  638,  where  an  auctioneer  employed  by 
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a  supposed  executrix  sold  goods  of  the  testator,  but  before  payment 
the  real  executor  claimed  the  money  from  the  buyer,  it  was  held 
that  the  defendant  was  not  liable  to  pay  the  auctioneer  for  the 
goods.  In  Allen  v.  HopkinSy  13  M.  k  W.  94,  a  somewhat  similar 
case,  Liekenson  v.  Naul^  was  approved ;  Pollock,  C.  B.,  saying, 
at  page  102,  '  It  appears  to  us  that  the  defendant  was  placed  in  no 
sach  difficulty;  that  he  had  a  right  simply  to  say  as  he  has  done; 
that  the  plaintiff  had  no  authority  to  sell  the  goods  in  question,  as 
the  property  in  them  was  in  another,  and  that  he  had  discovered 
that  person  and  paid  him  the  value  of  the  goods.  It  was  put  in 
the  argument  on  the  ground  of  caveat  emptor,  I  certainly  can  find 
no  authority,  and  I  have  no  recollection  of  ever  hearing  that  doc- 
trine applied  to  this  case,  that  the  buyer  is  bound  to  take  care  that 
the  plaintiff  has  a  good  title  to  the  goods,  and  that  if  it  turn  out 
that  the  plaintiff  has  not  .a  good  title  the  buyer  of  the  goods  should 
ha?e  taken  care  of  that  before  he  made  the  contract,  and  therefore 
is  bound  by  the  contract,  notwithstanding  he  is  able  to  prove  that 
the  seller  had  no  title.  The  doctrine  of  caveat  emptor  applies  not 
at  all,  as  I  apprehend,  to  the  title  of  the  plaintiff,  but  to  the  condi- 
tion of  the  goods.* 

"But  in  Morley  v.  Attenhorough,  3  Ex.  500,  which  was  the  case 
of  a  pawnbroker  selling  an  unredeemed  pledge,  the  court  held,  with 
certain  exceptions,  that  the  rule  caveat  emptor  applies,  that  there  is 
no  implied  warranty  of  title  in  the  contract  of  sale  of  a  personal 
chattel,  and  that  in  the  absence  of  fraud  a  vendor  is  not  liable  for 
a  defect  of  title,  unless  there  be  an  express  warranty  or  an  equiv- 
alent to  it  by  declaration  or  conduct. 

"In  Chapman  v.  Speller^  14  Q.  B.  621,  which  was  an  action  for 

goods  sold  at  a  sherilTs  sale,  it  was  held  that  there  was  nothing 

etjaivalent  to  a  warranty  by  declaration  or  conduct ;  the  defendajnt 

ha?ing  bought  simply  the  interest  of  the  execution  debtor.     Pat- 

TESON,  J.,  however,  in   delivering  judgment  said,  at  p.  624,  *  In 

deciding  for  the  defendant  under  these  circumstances,  we  wish  to 

guard  against  being  supposed  to  doubt  the  right  to  recover  back 

naoney  paid  upon  an  ordinary  purchase  of  a  chattel,  where  the 

parchaser  does  not  have  that  for  which  he  paid.'     In  Sims  et  ah 

V.  MarryaL  17  Q.  B.  281,  an  action  in  respect  of  the  sale  of  a 

copyright,  the  conduct  of  the  vendor  was  held  to  be  equivalent  to 

an  express  warranty  of  title ;  Lord  Campbell  saying,  at  p.  290,  '  I 

do  not  think  it  necessary  to  infjuire  what  the  law  would  be  in  the 
Vol.  XXXI.— 12 
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absence  of  an  express  warranty.  *  *  *  The  decision  in  Morletf  v. 
AUenboroughy  3  Ex.  500,  was  thai  a  pawnbroker,  selling  an  anre- 
deeme<I  pledge  as  such,  did  not  warrant  the  title  of  the  pawnor. 
Of  that  decision  I  approve :  but  a  great  many  questions,  beyond 
the  mere  decision,  arise  on  the  very  able  judgment  of  the  learned 
baron  in  that  case,  which  I  fear  must  remain  open  to  controversy. 
It  may  be  that  the  learned  baron  is  correct  in  saying  that,  on  the 
sale  of  personal  property,  the  maxim  of  caveat  emptor  does  by  the 
law  of  England  apply ;  but  if  so.  there  are  many  exceptions  stated 
in  the  judgment  which  well  nigh  eat  up  the  rule.' 

*'The  rule  as  laid  down  in  Morley  v.  Attenborouffh^  was  followed 
in  Hall  v.  Conder  et  aLy  2  C.  B.  (N.  S.)  22,  which  was  the  sale 
of  an  alleged  patent  right.  But  in  Eichhoh  v.  Bannister ^  17  C.  B. 
(N.  S.)  708,  which  was  an  action  in  respect  of  goods  sold  in  an 
open  shop,  Erle,  C.  J.,  said,  at  p.  725,  ^I  think  justice  and 
sound  sense  require  us  to  limit  the  doctrine  so  often  repeated  that 
there  is  no  implied  warranty  on  the  sale  of  a  chattel.  I  cannot  but 
take  notice  that,  aficr  all  the  research  o£  two  very  learned  counsel 
((7.  Pollock  and  Holker),  the  only  semblance  of  authority  for  this 
doctrine,  from  the  time  of  NoY  and  Lord  CoKB,  consists  of  mere 
dicta.  These  dicta,  it  is  true,  appear  to  have  been  adopted  by  sev- 
eral learned  judges,  amongst  others  by  my  excellent  brother  Wil- 
liams, whose  words  are  almost  obligatory  on  me;  but  I  cannot 
find  a  single  instance  in  which  it  has  been  more  than  a  repetition 
of  barren  sounds,  never  resulting  in  the  fruit  of  judgment.  *  *  * 
It  is  to  be  hoped  that  the  notion  which  hiis  so  long  prevailed  will 
now  pass  away,  and  that  no  further  impediment  will  be  placed  in 
the  way  of  a  buyer  recovering  back  money  which  he  has  parted 
with  upon  a  consideration  which  has  failed.* 

."  In  Eirhhoh  v.  Bannister^  it  was  held,  that  by  selling  in  an  open 
shop  t)ie  defendant  had  so  conducttMl  himself  as  to  bring  himself 
within  one  of  the  recognisetl  exceptions  to  Morlrt/  v.  Att^nbor- 
ough,  *  *  * 

'*  In  Bagueleyet  nL  v.  Hatvleg,  L.  R.,  2  C.  P.  025,  which  was  an 
action  in  respect  of  the  sale  of  a  boiler  set  in  brickwork,  it  was 
held  (Willed,  J.,  dissent iente).  tliat  there  was  no  conduct  amount* 
ing  to  a  warranty  of  title.  The  case  does  not  appear  to  have  been 
carried  any  further. 

••  Mr.  Benjamin,  in  his  very  able  work  on  Sales,  2d  ed.,  p.  522,  has 
stated  the  result  of  the  authorities  as  follows :  '  On  the  whole,  it  is 
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submitted  that,  since  the  decision  in  JEiehhohv.  Banniitery  the  rule 
is  substantially  altered.  The  exceptions  have  become  the  rule,  and 
the  old  rule  has  dwindled  into  the  exception  by  reason,  as  Lord 
Campbell,  said,  ^of  having  been  well  nigh  eaten  away.'  The  rule 
at  present  would  seem  to  be  stated  more  in  accord  with  the  recent 
decisions  if  put  in  terms  like  the  following :  A  tale  of  perianal 
ehatteli  implies  an  affirmation  hy  the  vendor  that  he  warrants  the 
iitle^  unless  it  be  shown  by^  the  facts  atui  circumstances  of  the  sale 
that  the  vendor  did  not  intend  to  assert  ownership,  but  only  to 
transfer  such  interest  as  he  might  have  in  the  chattel  sold, ' 

"  If  it  were  necessary  for  the  decision  of  this  ease  to  accept  the 
result  as  stated  by  Mr.  Benjamin,  I  should,  after  a  careful  perusal 
of  the  snthorities.  have  little  difficulty  in  doing  so,  and  in  doing  so 
would  hold  that  the  plaintiff  in  this  case  by  selling  the  logs  as  his, 
impliedly  warranted  that  they  were  his,  and  that  there  were  no 
facts  or  circumstances  showing  a  contrary  intention.'* 

The  doctrine  that  the  vendor  of  chattels  in  possession  impliedly 
warrants  the  title  extends  to  chose^s  in  action  :  Ritchie  v.  Summers^ 
3  Yeates  (Pa.)  531 ;  ChamUy  v.  Dulles,  8  W.  &  S.  (Pa.)  361 ; 
Swanuy  v.  Parker^  14  Wr.  (Pa.)  450.  As  in  the  sale  of  other 
things,  he  undertakes  not  for  their  quality,  that  they  are  really 
worth  the  money  they  represent,  but  that  they  are  what  they  purport 
to  be.  In  other  words  he  warrants  the  genuineness  of  the  claim  upon 
them:  Lyons  v.  Divelbis,  10  Harris  (Pa.)  185;  per  Sharswood, 
J.,  in  Flynn  v.  Allen,  57  Penn.  St.  485 ;  Peoples'  Bank  v.  Kurtz j 
11  W.  N.  C.  225. 

The  review  of  the  above  American  cases,  we  think,  is  sufficient 
authority  for  asserting  that  the  rule  laid  down  by  Mr.  Benjamin, 
as  the  result  of  the  English  cases,  may  equally  be  said  to  be  the 
result  of  the  authorities  in  America.  See  also  Williamson  v.  Sam- 
mm,  34  Ala.  691 ;  Ohism  v.  Woods,  Hardin  (Ky.)  531 ;  Oka7i' 
eelbr7,  Wiggins,  4  B.  Mon.  (Ky.)  201 ;  Orose  v.  Hennessey,  13 
Allen  (Mass.)  390 ;  Dorr  v.  Fisher,  1  Gush.  (Mass.)  273;  Fogg  v. 
WiUcutt,  Id.  300  ;  Bennett  v.  Bartlett,  6  Id.  225 ;  Marshall  v. 
Diike,  51  Ind.  62 ;  Long  v.  Anderson,  62  Id.  537  ;  Morris  v. 
Thompson,  85  111.  16;  Gookin  v  Graham,  5  Humph.  (Tenn.) 
482;  Cokock  v.  Goode,  3  McC.  (S.  C.)  513;  Hale  v.  Smith,  6 
Greenl.  (Me.)  420;  Butler  v.  Tufts,  13  Me.  302:  Whitaker 
^'Eastmck,  75  Penn.  St.  229;  Dresser  v.  Ainsworth,  9  Barb. 
N.  Y.)  619 ;    Vibbard  v.  Johnson,  19  John.  (N.  Y.)  77  ;  Heer- 


92  WARRANTIES  IMPLIED  IN  SALES  OF 

mance  v.  Vernoyy  6  Id.  5 ;  Sweet  v.  Colgate^  20  Id.  196  ;  Johnr 
aton  V.  Barker^  20  Upper  Canada  C.  P.  228 ;  Mercer  v.  Cob- 
man,  2  Hannay  (N.  B.)  240 ;  Forter  v.  Bright,  82  Penn.  St.  443. 

(6)  Exchange%. 
It  is  obvious  that  where  one  exchanges  goods  with  another  he 
implisKlly  warrants  his  titlo,  as  in  the  case  of  a  sale.  "There  can 
be  no  doubt,*'  said  Christiancy,  J.,  in  Hunt  v.  Sackettj  81  Mich. 
18,  "  that  a  warranty  of  title,  on  the  part  of  the  defendant,  was 
implied  in  the  contract  of  exchange  as  it  would  have  been  upon  a 
sale.'*  See  also  Patee  v.  Pelton,  48  Vt.  183;  Byrnside  v.  Bur- 
dett,  15  W.  Va.  717 ;  Sargent  v.  Currier,  49  N.  II.  310. 

{c)  Sale  of  an  Interest  in  a  Chattel. 

One  apparent  exception  to  the  general  rule  is  in  the  case  of  a 
sale  of  an  interest  in  an  article  instead  of  the  article  itself.  But 
if  analyzed  this  will  be  seen  not  in  reality  an  exception  ;  as  tlie  sale 
of  an  interest,  or  a  sale  of  all  one's  right,  title  and  interest  in  a  thing, 
obviously  means  to  substitute  the  vendor's  interest  in  the  thing  for 
the  thing  itself,  an  I  thereby  excludes  all  idea  of  a  warranty  of 
title  to  the  chattel  sold,  beyond  the  vendor's  interest,  which  may 
amount  to  nothing.  See  First  Nat,  Bank  v.  Mass,  Loan  ^  Trust 
Co,,  123  Mass.  330 ;  Shattuck  v.  Green,  104  Id.  45 ;  Bristow 
v.  Evans,  124  Id.  '648;  Krumbhaar  v.  Birch,  83  Penn.  St. 
428. 

(cf)  Sale  by  a  Judicial  Officer^  ^c. 

Another  apparent  exception  to  the  rule  is  a  sale  by  a  judicial 
officer,  auctioneer,  &c.  This  will  again  be  seen  to  be  but  an  appa- 
rent exception,  as  obviously  before  the  sale  the  purchaser  is  aware 
the  goods  are  not  the  officer's,  and  that  he  sells  them,  without  any 
peculiar  knowledge  of  his  own,  as  to  the  title  in  them.  Besides,  it 
may  be  said,  this  is  analogous  to  the  other  exception  just  noticed, 
since  he  sells  the  mere  interest  of  the  prior  owner  to  the  purchaser, 
rather  than  the  title  to  the  goods  themselves,  without  affirming 
what  it  is. 

Thus  Selden,  J.,  in  Hoe  v.  Sanborn,  21  N.  Y.  556,  said : 
'*  There  are  exceptions  to  the  general  rule.  *  *  *  The  case  of 
judicial  sales  is  one.  There  is  no  ground  for  presuming  that  the 
officer  of  the  law  has  any  peculiar  knowledge  on  the  subject  of  the 
title  to  the  property  he  exposes  to  sale.  No  doubt  both  the  pawn- 
broker and  the  officer,  if  shown  to  have  knowledge  which  they  con- 
ceal, would  be  liable  for  fraud  ;  or,  if  they  could  justly  be  presumed 
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to  hs?e  such  knowledge,  would  be  liable  upon  an  implied  warranty. 
It  was  expressly  held  in  the  case  of  Peto  v.  Bladen^  6  Taunt.  657, 
that  the  law  raises  an  implied  promise  on  the  part  of  a  sheriflf,  who 
sells  goods  taken  in  execution,  that  he  does  not  know  that  he  is 
d^titute  of  title  to  the  goods.*'  See  CroB$  v.  Gardner^  Carth.  90. 
So  in  WeidUr  v.  Farmers  Bank,  11  S.  &  R.  (Pa.)  138,  GiusoN, 
J.,  said:  "The  contract  between  the  judgment-creditor  and  the 
purchaser  at  a  sheriff's  sale  is  not  like  that  which  arises,  when,  from 
the  subject-matter  and  nature  of  the  agreement,  it  must  be  con- 
ceded that  the  parties  proceed  on  a  supposition  that  the  facts  are 
in  a  particular  way  and  in  which  the  common  mistake  of  both,  is 
good  ground  to  rescind  the  bargain  ;  but  the  purchase  is  essentially 
based  on  a  state  of  things  resting  on  contingency.  The  parties  do 
Dot  treat  for  a  tide,  but  the  creditor  proposes  to  sell  and  the  pur- 
chaser to  buy,  just  whatever  interest  the  debtor  may  have  in  the 
land,  for  nothing  more  is  affected  by  the  judgment ;  and  therefore 
mere  mistake  without  misrepresentation  of  circumstances  or  any 
other  species  of  express  fraud  by  the  creditor,  will  be  insuflScient 
to  enable  the  purchaser  to  recover  back  the  price  he  has  paid  ;  he 
parchcosed  the  debtor *s  title  such  as  it  is,  and  must  stand  to  the 
risk.  But  for  actual  fraud  the  judgment-creditor  would  be  liable; 
and  an  innocent  man  who  had  been  inveigled  by  him  into  a 
purchase,  might  rescind  the  contract  and  compel  him  to  refund.*' 
See  also  Smith  v.  Painter,  5  S.  &  R.  (Pa.)  223 ;  Freeman  v. 
Caldwell,  10  Watts  (Pa.)  9 ;  Vandever  v.  Baker,  13  Penn.  St. 
121. 

(e)  Distinction  made  between  Goods  in,  and  not  in^  Possession 
of  Vendor. 

In  the  United  States  and  Canada  the  courts  appear  to  have 
drawn  a  distinction  between  goods  in  possession  of  the  vendor  and 
those  not,  in  relation  to  the  implied  warranty  of  title. 

In  speaking  of  this  in  Byrnside  v.  Burdett,  15  West  Va.  702, 
Hatmond,  J.,  quoted  the  remarks  of  Mr.  Benjamin :  ''  In  the 
second  American  edition  of  Benjamin  on  Sales,  it  is  said,  at  sect. 
641,  pp.  594  and  595,  that  in  America  the  distinction  between 
goods  in  possession  of  the  vendor  and  those  not  in  possession,  so 
decisively  repudiated  by  Buller,  J.,  in  Pasley  v.  Freeman,  8 
T.  R.  58,  and  by  the  judges  in  Eichlioh  v..  Bannister,  17  C.  B.  N 
S.  708,  and  in  Motley  v.  Attenborough,  8  Ex.  500,  seems  to  be 
fully  upheld ;  and  the  rule  there  is,  that  as  to  goods  in  possession 
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of  the  vendor  there  is  an  implied  warranty  of  title,  but  wlien  the 
goods  sold  are  in  possession  of  a  third  party  at  the  time  of  the  sale, 
there  is  no  such  warranty  and  the  vendor  buys  at  his  peril.  And 
in  the  note  of  the  learned  editor  of  the  last  edition  of  Story  on 
Sales  (3d  ed.,  p.  459),  it  is  said  that  "  this  distinction  has  now 
become  so  deeply  rooted  in  the  decisions  of  the  courts,  in  the  dicta 
of  judges,  and  in  the  conclusions  of  the  learned  authors  and  com- 
mentators, that  even  if  it  were  shown  to  be  misconceived  in  its 
origin,  it  could  not  at  this  day  be  easily  eradicated.  And  Kent 
sustains  this  view  of  the  law:  2  Kent,  p.  478.'' 

In  Word  v.  Cavin,  1  Head  (Tenn.)  606,  McKinney,  J,,  said :  "As 
regards  the  sale  of  personal  property,  the  settled  rule  is,  that  if  one 
sells  goods  or  chattels  as  owner,  being  clothed  with  visible  owner- 
ship or  possession  at  the  time  of  the  sale,  he  impliedly  undertakes 
and  promises,  though  nothing  be  stipulated  or  said  upon  the  sub- 
ject, that  the  goods  or  chattels  are  his  property,  and  that  he  has  a 
lawful  right  to  make  the  sale  and  transfer  he  proposes  to  make ; 
and  if  he  were  not  the  owner  at  the  time  of  the  sale,  and  the  pro- 
perty was  in  a  third  person,  who  subsequently  claims  and  deprive 
the  purchaser  of  it,  the  seller  will  be  responsible  in  damages  for  the 
breach  of  such  implied  undertaking :  Addison  on  Con.  248—55. 
This  principle  does  not  apply  when  the  seller  is  not  in  possession 
of  the  property  at  the  time  of  the  sale,  nor  where  the  person  does 
not  sell  as  owner  of  the  property,  but  in  some  special  character  or 
capacity,  and  this  is  known  to  the  purchaser.  In  such  case  the 
purchaser  is  bound  to  look  to  his  vendor." 

In  Somers  v.  O'Donohue^  9  U.  Ca.  C.  P.  210,  Draper,  C.  J., 
said:  "Notwithstanding  the  case  of  Morley  v.  Attenborovgh^  and 
particularly  after  the  case  of  Sims  v.  MarryaU  I  should  have 
great  hesitation  in  holding,  that  where  a  man  having  a  chattel  in 
his  possession  sells  and  delivers  it  to  another  for  value,  there  is  not 
from  the  very  nature  of  the  transaction  an  implied  undertaking 
that  he  has  a  right  to  sell.  Possession  is  a  clear  indicium  of  pro- 
perty, and  a  purchaser  ought,  in  the  absence  of  any  circumstances 
to  create  a  doubt,  to  be  able  to  rely  on  it  without  further  inquiry, 
for  it  is  within  the  vendor's  knowledge  when  and  how  he  came  by 
the  possession,  and  in  acquiring  it,  he  may  fairly  be  assumed  to 
have  relied  on  the  responsibility  of  his  immediate  vendor.  The 
authorities,  especially  the  older  cases,  were  all  brought  in  review 
by  the  counsel  in  arguing  Morley  v.  AttenhorougK  and  it  is  unneccs- 
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sarj  to  refer  to  them  again  ieriatim.  The  strong  inclination  of  my 
own  opinion  is,  to  bold  that  where  a  man  sells  a  chattel  as  his  own, 
which  is  at  the  time  of  sale  in  his  actual  possession,  and  delivers  it 
to  the  purchaser  from  whom  it  is  taken  by  the  rightful  owner,  the 
vendor  is  to  be  treated  as  impliedly  warranting  that  he  has  a  right 
to  8ell,  and  is  therefore  bound  to  compensate  his  vendee  for  the 


ti 


In  Shatturk  v.  Green^  104  Mass.  42,  MoRTON,  J.,  said  it  was  a 
'*  general  rule  of  law  in  this  country,  that  in  a  sale  of  chattels 
a  warranty  of  title  is  implied,  unless  the  circumstances  are  such  us 
to  give  rise  to  a  contrary  presumption  :  1  Smith's  Lead.  Cas.,  6th 
Am.  ed.,  242 ;  1  Parsons  on  Contracts,  5th  ed.,  576.  If  the 
vendor  has  either  actual  or  constructive  possession,  and  sells  the 
chattels  and  not  merely  his  interest  in  them,  such  sale  is  equivalent 
to  an  affirmation  of  title  and  a  warranty  is  implied;''  and  in 
Whitney  v.  Heywood^  6  Cush.  (Mass.)  82,  Dewky,  J.,  said : 
"Possession  hero  must  be  taken  in  its  broadest  sense,'*  and  ''the 
excepted  cases  must  be  substantially  cases  of  sales  of  the  mere 
naked  interest  of  persons  having  no  possession,  actual  or  con- 
structive, and  in  such  cases  no  warranty  of  title  is  implied."  The 
possession  of  an  agent  or  of  a  tenant  in  common,  holding  the  goods 
for  the  vendor  and  as  his  property,  and  not  adversely,  is  the  con- 
structive possession  of  the  vendor ;  and  if  he  sells  property  thus 
held  as  his,  a  warranty  of  title  is  implied:  Hubbard  v.  jS/im,  12 
Allen  (Mass.)  590  ;  Cvshing  v.  Breed,  14  Id.  376.  See  also  Storm 
V.  Smith,  43  Miss.  497 ;  Whitney  v.  Heywood,  6  Cush.  (Mass.) 
82;  lAne  v.  Smith,  4  Fla.  47;  Emenon  v.  Brigham,  10  Mass. 
202;  Coolidge  v.  Brigham,  1  Mete.  (Mass.)  651;  Inge  v.  Bond, 
3  Hawks  (N.  C.)  101 ;  Thurston  v.  Spratt,  52  Me.  202  ;  McCabe 
V.  Morthead,  1  W.  &  S.  (Pa.)  513;  McCoy  v.  Artcher,  3  Barb. 
(N.  Y.)  323;  Dresser  v.  Ainstdorth,  9  Id.  619 ;  Long  v.  Hiddng- 
l>ottom,  28  Miss.  772 ;  Huntingdon  v.  Hall,  36  Me.  501 ;  Moser 
V.  Hoch,  3  Penn.  St.  230 ;  Boyd  v.  Bopst,  2  Dall.  (Pa.)  91 ; 
ff'-ow  V.  Kierski\  41  Cal.  114. 

{g)  Proof  of  Eviction  or  Disturbance  before  Action. 
The  authorities  in  relation  to  the  question,  whether  it  is  neces- 
wry  to  prove  a  disturbance  in  the  possession  of  the  chattel  or  a 
recoverj  by  the  real  owner  before  an  action  by  the  vendee  for 
'preach  of  warranty  will  lie,  are  not  perfectly  harmonious. 


96  WARRANTIES  IMPLIED  IX  SALES  OF 

In  New  York  in  Ca%e  v.  Hall,  24  Wend.  (N.  Y.)  103,  Nelson, 
C.  J.,  said:  "Where,  however,  the  vendee  relies  on  the  warranty 
of  title,  either  express  or  implied,  there  must  be  a  recovery  by  the 
real  owner  before  an  action  can  be  maintained.  This  is  in  the 
nature  of  an  eviction,  and  is  the  only  evidence  of  the  breach  of 
the  contract  in  analogy  to  the  case  of  covenant."  See  also  Vib- 
bard  et  ah  v.  Johnson,  19  Johns.  (N.  Y.)  77  ;  Sweetman  v. 
Fraice,  62  Barb.  (N.  Y.)  256. 

In  California,  in  GroM  v.  Kierski,  41  Cal.  Ill,  it  was  held 
ihat,  where  goods  are  in  possession  of  the  vendor  at  the  time  of 
the  sale,  the  Statute  of  Limitations,  upon  the  implied  warranty 
of  title  to  chattels,  does  not*  begin  to  run  until  the  vendee  is 
disturbed  in  possession. 

Wallace,  J.,  said,  argiiendo :  "  In  an  action  brought  against 
the  vendor  of  chattels  upon  an  expre$8  warranty  of  title,  the 
authorities  are  believed  to  be  uniform  upon  the  point  that  there  is 
no  breach  in  contemplation  of  law  until  the  vendee's  possession 
of  the  goods  is  in  some  way  disturbed,  by  reason  of  the  title  of  the 
true  owner.  No  substantial  difference  in  this  respect  is  perceived 
between  an  express  warranty  of  title  made  by  a  vendor  upon  the 
sale  of  chattels  out  of  possession  and  the  warranty  of  title  implied 
by  law  upon  a  sale  of  goods  in  possession.  *  *  *  It  is  true  the 
Court  of  Appeals  of  Kentucky  hold  that  there  is  a  distinction 
between  an  express  warranty  of  title  to  chattels  aiid  the  warranty 
of  title  implied  by  law.  The  express  warranty  is  likened  to  a 
covenant  to  warrant  and  defend  the  title,  when  inserted  in  a  deed 
of  conveyance  of  lands,  and  is,  therefore,  said  to  be  unbroken 
until  an  eviction  by  the  true  owner,  under  paramount  title,  has 
taken  place.  The  implied  warranty  is,  however,  compared  to  a 
covenant  of  seisin,  which  is  said  to  be  broken,  if  at  all,  the  instant 
that  it  is  entered  into.  As  a  consequence,  it  is  the  settled  rule  in 
that  state  that  the  Statute  of  Limitations  upon  breach  of  an 
express  warranty  of  title  to  personal  property  commences  to  run 
from  the  time  when  the  vendee  is  disturbed;  while  in  case  of 
implied  warranty  it  is  set  in  motion  instantly  upon  the  sale  and 
delivery  of  the  goods:  Payne  \:  Rodden,  4  Bibb  (Ky.)  304; 
ScoU  V.  ScotU  2  Marshall  (Ky.)  217;  Tiptart  v.  TriphtU  1 
Mete.  (Ky.)  570 ;  Chancellor  v.  Wiggins,  4  B.  Mon.  (Ky.)  202. 
For  the  distinction  thus  made  I  think  that  no  good  reason  can  be 
shown.  Its  operation  would,  in  many  instances,  deprive  the  pnr- 
chaser  of  the   very    protection  which  it  is  the  purpose  of  the 


PERSONAL  PROPERTY  IN  U.  S.  AND  CANADA.  97 

implication  to  afford.  Nor  is  it  clear  that  the  analogy  supposed  to 
exist  between  the  covenant  of  seisin  and  the  implied  warranty  of 
chattels  can  be  maintained.  *  *  *  The  doctrine  of  the  Court 
of  Appeals  of  Kentucky  is  believed  to  be  unsupported  either  by 
text  writers  upon  the  law  or  the  adjudicators  of  the  courts  of 
other  states  of  the  Union.'* 

In  Linton  v.  Porter,  31  111.  107,  an  action  was  brought  upon  a 
note  given  upon  the  purchase  of  a  chattel.  The  Supreme  Court 
of  Illinois  held,  it  was  no  defence  that  the  vendor  had  no  title 
while  the  possession  of  the  vendee  remained  undisturbed  by  the 
true  owner. 

In  Ward  v.  Oavin,  1  Head  (Tenn.)  507,  it  was  held  that,  on  an 
action  upon  the  implied  warranty  of  title,  the  Statute  of  Limita- 
tions commenced  to  run  upon  the  possession  of  the  chattel  being 
lost,  or  upon  a  voluntary  offer  by  the  vendee  to  restore  it,  to  the 
true  owner. 

In  Dryden  v.  Kellogg,  2  Mo.  App.  92,  the  court  said:  '*In 
cases  of  personal  property  the  rule  is  well  settled  that  the  war- 
rantee, need  not  incur  the  expense  of  fruitless  resistance  against 
the  paramount  owner.  But  *  *  ♦  he  must  show  conclusively  that 
the  title  to  which  he  has  surrendered  was  better  than  his  own.** 

In  Massachusetts,  the  rule  is  otherwise,  and  the  courts  hold  that 
if  a  chattel  be  sold  to  which  the  vendor  has  nb  title,  the  purchaser 
may  maintain  an  action  against  him  to  recover  damages  therefor ; 
and  it  is  immaterial  whether  the  purchaser  has  been  deprived  of 
possession  of  the  chattel  or  not :  Qrose  et  al,  v.  Hennessey,  13 
Allen  (Mass.)  889. 

In  Perkim  v.  Whetan,  116  Mass.  542,  Morton,  J.,  said :  "  The 
plaintiff's  cause  of  action  is  founded  upon  the  breach  of  the  war- 
ranty of  title  implied  in  the  sale  of  the  horse  by  John  Whelan  to 
him.  This  breach  occurred  at  the  time  of  the  sale,  and  the  right 
to  sue  then  accrued.  The  case  is  analogous  to  an  action  for  a 
breach  of  the  covenants  in  a  deed  against  encumbrances,  where  it  is 
held  that  the  covenant  is  broken  as  soon  as  the  deed  is  delivered, 
and  an  action  accrues  for  such  breach.  *  *  *  In  G^rose  v.  Hph- 
^mtey^U  Allen  389,  it  was  held  that  an  action  for  a  breach  of  the 
warranty  of  title  in  a  chattel  could  be  maintained  by  the  buyer, 
although  he  had  not  been  disturbed  in  his  possession.  This  im- 
plies, and  is  consistent  only  with  the  rule,  that  the  warranty  is 
hroken  at  the  time  of  the  sale  and  the  cause  of  action  then  accrues." 
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In  Pennsylvania,  we  are  not  aware  that  the  point  is  absolutely 
decided. 

In  Krumbhaar  v.  Birch,  83  Penn.  St.  428,  Mercur,  J.,  said, 
"  Where  defence  is  made  to  the  payment  of  the  purchase-money 
for  breach  of  warranty  of  title,  there  should  be  proof  of  eviction, 
or  of  an  involuntary  loss  of  the  possession.  The  warranty  of  title 
is  a  part  of  the  consideration,  while  the  vendee  holds  the  covenant, 
and  retains  possession,  he  cannot  withhold  the  purchase-money. 
The  right  to  detain  the  purchase-money  is  in  the  nature  of  an  action 
on  the  covenant.  A  vendee  who  seeks  to  detain  by  virtue  of  a  cov- 
enant of  warranty  of  title,  in  the  absence  of  fraud,  is  as  much 
bound  to  prove  an  eviction  as  if  he  was  a  plaintiff  in  an  action  of 
covenant.  *  *  *  The  purchaser  of  personal  property,  who  takes 
and  retains  possession  thereof,  and  uses  and  consumes  the  same, 
cannot  afterwards  prevent  a  recovery  of  the  price  he  agreed  to  pay 
by  showing  he  had  bought  the  title  of  a  third  person.*' 

These  remarks  were  scarcely  more  than  dictay  and  are  apparently 
opposed  to  the  remarks  of  Sharswood,  J.,  in  Flynn  v.  Allen,  57 
Penn.  St.  485. 

In  speaking  of  this  subject,  that  eminent  jurist  said,  "If  the 
assignee  of  a  bond  cannot  recover  it  from  the  obligee  by  the  reason 
of  the  consideration  of  it  having  failed  before  the  assignment  of  it 
was  made,  he  may  recover  back  from  the  assignor  the  money  he 
paid  for  the  assignment,  whether  he  hold  the  guaranty  or  not: 
Kauffelt  V.  Leber,  9  W.  &  S.  (Pa.)  93.  Like  other  warranties  of 
title,  as  of  seisin  or  right  to  convey,  it  is  broken  as  soon  as  it  is 
made,  if  in  point  of  fact  it  is  not  a  valid  security.  The  assignee 
need  not  wait  until  it  is  due  before  bringing  suit.  His  right  of 
action  accrues  immediately:  Holder  v.  Taylor^  Hob.  12;  JBen- 
der  V.  Fromberger,  4  Dall.  (Pa.)  438 ;  Stewart  v.  Wesfn  2  Harris 
(Pa.)  336.  Nor  is  it  necessary  to  tender  a  return  of  the  security 
before  the  commencement  of  the  action :  Ritchie  v.  Summers,  3 
Yeates  <Pa.)  531;  Fielder  v.  Starkin,  1  H.  Black.  19."  Flynn 
V.  Allen,  supra,  was  not  quoted  by  the  court  or  counsel  in  Krumb- 
haar V.  Birch,  supra,  nor  were  any  of  the  cases  which  were  cited 
therein  by  Mr.  Justice  Sharswood. 

Arthur  Biddle. 

(7b  he  continued,) 
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RECENT    ENGLISH    DECISIONS. 
High  Court  of  Justieey  Queens  Bench  Division, 

GRAFF  V.  EVANS. 

Tlie  sale  of  Bqnor  bj  a  dob  to  its  members,  either  for  use  on  the  premises,  or  off 
uf  litem,  is  not  a  sale  within  the  meaning  of  a  statute  prohibiting  any  person  from 
foiling  by  retail  intoxicating  liquor  without  a  license. 

Case  stated  by  a  magistrate  upon  the  conviction  of  appellant  for 
selling  liquor  without  a  license. 

The  following  were  the  facts :  The  Grosvenor  Club,  situate  at  200 
Buckingham  Palace  road,  was  a  bona  fide  club  properly  constituted. 
Trustees  of  the  club  property  were  appointed,  and  there  was  a  man- 
aging committee  to  conduct  the  general  business  of  the  club.  The 
appellant,  Graff,  was  the  manager  of  the  club,  acting  for  the  said 
committee.  There  were  about  1100  members  of  the  club  who  paid 
an  entrance  fee  and  periodical  subscriptions.  The  objects  of  the 
club  were  social  intercourse,  mutual  and  moral  improvement,  aided 
hy  lectures  and  rational  recreation.  One  object  also  was  to  keep 
the  members  away  from  the  public-house.  They  could  obtain  food 
and  refreshments  in  the  club,  and  also  wine,  beer  and  spirits,  on 
payment.  The  produce  of  such  sales  went  to  the  fund  of  the  club. 
The  club  had  no  license  to  sell.  According  to  the  evidence  Mr. 
James  Foster,  who  was  a  member  of  the  club  and  also  a  licensed 
victualler,  purchased  on  the  4th  of  May  last,  at  the  bar  of  the  club, 
a  bottle  of  whiskey  and  a  bottle  of  pale  ale,  and  paid  3«.  lid.  for  the 
two.  The  barman  wrapped  them  up  in  paper,  and  Foster,  who  had 
a  friend  not  a  member  of  the  club  with  him,  carried  them  away 
<>ut  of  the  club  openly  and  without  concealment.  These  facts  were 
admitted  by  the  appellant  and  his  witnesses,  and  it  was  also  found 
that  liquor  to  the  value  of  200Z.  was  sold  annually  to  the  members  for 
<^D8umption  off  the  premises,  and  that  there  was  a  profit  on  such 
^alesto  the  amount  of  thirty-three  per  cent,  on  the  original  cost. 

The  magistrate  was  of  opinion  that  an  ordinary  club,  such  as 
the  Grosvenor  Club,  was  not  a  partnership  in  the  legal  sense  of  that 
^^^j  not  being  an  association  formed  for  the  purpose  of  realizing 
*  joint  profit,  though  the  members  of  it  might  be  joint  owners ;  that 
^^"^ras  the  excise  authorities  were  concerned,  they  seemed  to  have 
regarded  these  clubs  as  private  households,  and  not  to  have  inter- 
**^fed  with  them    so  long  as  they  were  bona  fide  clubs  and  the 
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liquors  belonged  to  the  members  only,  and  were  consumed  on  the 
premises,  and  that  no  inquiry  was  made  as  to  its  dealings  within  its 
own  walls  ;  that  this  case,  viz.,  selling  liquor  to  a  member  to  carry 
off  the  premises,  went  beyond  these  limitations,  and  that  the  ques- 
tion arose  whether  this  did  not  amount  to  a  tradipg  within  the 
meaning  of  the  act.  The  magistrate  was  of  opinion  that  the  answer 
to  this  question  depended  upon  another,  namely,  did  the  club 
derive  a  profit  from  this  outside  selling?  that  if  the  price  charged 
was  only  the  strict  cost  to  the  club  and  no  profit  was  made,  it  would 
not  amount  to  a  sale  within  the  act ;  that  it  would  onlv  be  a  mode 
of  subdivision  among  the  members ;  that  the  club  committee  would 
only  be  the  agent  of  the  members  to  purchase,  and  the  member  in 
that  case  would  merely  repay  his  agent  the  cost  price ;  that  the 
transaction  would  be  similar  to  that  of  a  subscription  dinner  or 
picnic,  where  one  man  purchases  the  wine  or  beer  for  all,  and  each 
afterwards  contributes  in  proportion  to  what  betakes,  but  if  a  profit 
is  made  by  the  first  buyer  by  charging  more  than  the  cost  ptice  to 
the  consumers  that  would  amount  to  a  sale;  that  in  the  present 
case  a  considerable  profit,  as  much  as  thirty-three  per  cent,  on  the 
original  cost,  resulted  to  the  club ;  that  in  answer  to  the  objection 
made  on  behalf  of  the  appellant  that  the  profit  did  not  benefit  any 
individual  in  a  pecuniary  way,  but  only  helped  to  maintain  the  club, 
the  magistrate  was  of  opinion  that  it  was  equally  a  profit  of  which 
the  members  had  the  advantage  ;  that  Foster,  though  a  member, 
bought  the  liquor  in  his  individual  and  separate  capacity,  and  wa3 
liable  for  the  amount  to  the  committee ;  that,  even  if  a  partnership 
were  admitted,  it  would  make  no  difference  in  this  respect. 

The  question  of  law  for  the  opinion  of  the  court  was  whether 
the  sale  in  question  of  whiskey  and  ale  to  Foster  was  a  sale  of 
intoxicating  liquor  by  retail  within  the  meaning  of  sect.  8  of 
the  Licensing  Act,  1872,  requiring  the  seller  to  be  duly  licensed. 

The  Intoxicating  Liquors  Act,  1872,  sect.  3,  provide  that  "No 
person  shall  sell  or  expose  for  sale  by  retail  any  intoxicating  liquor 
without  being  duly  licensed  to  sell  the  same,  or  (it  any  place  where 
he  is  not  authorized  by  his  license  to  sell  the  same.  Any  person 
selling  or  exposing  for  sale  by  retail  any  intoxicating  liquor  which 
he  is  not  licensed  to  sell  by  retail,  or  selling  or  exposing  for  sale 
any  intoxicating  liquor  at  any  place  where  he  is  not  authorized  by 
his  license  to  sell  the  same,  shall  be  subject  to  the  following  pen- 
alties "  (which  were  fine  or  imprisonment). 
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Sir  R  Her^ehell,  S.  G.  (  A.  D.  Smith,  with  him). 

Staoeley  Hilly  Q.  C.  {Sir  Hardinge  Giffard,  Q.  C,  and  Brem- 
ner  with  him). 

Field,  J. — I  have  come  to  the  conclusion  that  the  question 
vhich  the  magistrate  asks  us,  ^'  whether  the  sale  in  question  of 
whiskey  and  ale  to  Foster  was  a  sale  within  the  meaning  of  section 
3  of  the  Licensing  Act,  1872,  requiring  the  seller  to  be  duly 
liceDsed,"  must  be  answered  in  the  negative.     The  introduction  of 
the  word  sale  in  that  question  is,  of  course,  only  inserted  for  con- 
yenience  of  expression,  because  if  this  is  decided  to  be  a  sale,  there 
is  DO  question  for  us.     The  act  which  the  appellant  is  said  to  have 
infringed  is  the  Licensing  Act,  1872,  which  for  the  first  time  intro- 
duced the  words  with  which  we  hav'e  to  deal  to-day.     Section  8 
creates  a  distinct  offence  for  which  the  person  committing  it  is  liable 
to  a  penalty ;  t'herefore  it  is  an  act  imposing  penalties,  and  before 
we  can  say  a  man  is  liable  under  it,  we  must  see  that  he  is  clearly 
within  it     The  facts  are  very  short,  the  case  (which  the  learned 
judge  read)  shows  a  special  property  in  the  manager  other  than 
the  general  property  in  the  trustees.     He  was  a  manager  of  the 
club,  acting  for  the  committee  who,  we  know,  were  the  persons 
buying  the  wines,  &c.     Members  can  obtain  refreshments  on  pay- 
ment, and  the  produce  of  such  sales  goes  to  the  funds  of  the  club, 
and  the  case  finds  there  was  a  profit  on  the  annual  sales.     If  that 
means  profit  in  a  commercial  sense,  it  would  be  an  important  ele^- 
ment  in  the  case,  but  the  meaning  I  attribute  to  the  ^ords  of  the 
magistrate  is  that  out  of  every  100/.  worth  sold  33Z.  was  the  pro- 
portion of  club  expenses. 

It  is  next  argued  that  the  magistrate,  although  he  does  not  find 
there  was  a  partnership,  yet  finds  all  the  members  were  joint  owners, 
*nd  I  think  properly  so — i.  «.,  .the  members  had  a  general  property 
iQ  ftll  the  property  of  the  club,  with  special  property  in  the  trustees, 
&nd  another  special  property  in  the  committee.  The  magistrate 
states  that  the  question  of  trading  depends  on  another,  whether 
there  was  any  profit.  I  must  confess  that  I  am  not  able  to  follow 
that  reasoning,  that  it  would  be  a  sale  if  the  price  be  more  than  the 
cost  price,  yet  would  not  if  equal  or  less.  That  seems  to  me  not  fol- 
lowing out  the  true  principles  of  the  act.  We  must  find  out  the  mean- 
ing of  the  legislature  from  the  words  of  the  act.  Reading  them,  I 
come  to  the  conclusion  that  the  legislature  thought  it  was  undesir- 
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able  that  intoxicating  liquors  should  be  sold  without  a  license,  bat 
it  places  no  limit  on  any  one  giving  them  away,  nor  does  it  touch 
the  wholesale  man  ;  it  relates  only  to  sale  by  retail.  The  question 
for  us  is,  did  Graff  sell  by  retail  ?  Undoubtedly  his  was  the  band 
which  delivered  over  the  whiskey  and  ale,  but  I  do  not  think  it 
was  a  sale ;  it  really  was  this  :  there  was  a  right  in  every  individual 
member  so  to  receive  goods,  it  was  not  a  new  contract,  it  was  part 
of  any  member's  original  contract  on  joining  the  club  that  he 
should  come  in  and  eat  and  drink  and  carry  away  on  payment,  but 
on  such  payment  there  was  no  new  contract.  No  one  here  could 
have  maintained  an  action  against  Foster  for  goods  sold  and  deliv- 
ered. If  it  had  been  a  sale,  Foster  was  as  much  a  seller  as  any 
other  member  of  the  club.  I  am  inclined  to  think  that  it  was  a 
transfer  of  property/but  not  in  the  nature  of  a  sale,  or  contract 
of  sale,  and  that  therefore  the  magistra-te's  decision  must  be  reversed 

with  costs. 

Ganviction  quashed  with  costs. 

HuDDLESTON,  B.,  delivered  a  concurring  opinion. 


A  different  view  seems  to  have  been 
taken  by  Judge  Lowell,  District 
Judi^e  of  the  United  States  District 
Court  of  Massachusetts,  in  United  States 
V.  Wittig^  2  Low.  466.  There  a  club  or 
association  of  persons  was  formed,  but 
not  incorporated,  to  promote  social  and 
literary  objects,  and  bought  lager  beer 
at  wholesale,  and  the  noembers  of  the 
club  and  others  were  permitted  to  take 
beer  at  the  rooms  of  the  club,  upon  giv- 
ing as  many  checks  as  they  received 
glasses  of  beer.  Tlie  checks  cost  the 
members  five  cents  each,  and  the  price 
was  intended  to  cover  the  cost  of  the 
beer,  though  there  was  sometimes  a 
small  profit.  Tlie  question  was  whether 
the  club  was  to  be  considered  a  retail 
dealer,  or  dealers,  in  malt  liquors,  so  as 
to  be  liable  to  an  annual  revenue  tax, 
under  chap.  36,  sect.  18,  of  the  United 
States  Statutes  of  1875,  vol.  18,  p.  311. 
Lowell.  J.,  held  that  it  was.  *^  There 
seems  to  be  no  doubt,"  said  he,  *'that 
the  club  sells  the  beer  to  its  members. 
Every  element  of  a  sale  is  present ;  the 
delivery  of  beer  on  the  one  part,  and  the 


payment  on  the  other.  It  was  argued 
that,  at  common  law,  a  man  cannot  buy 
of  himself  and  others.  This  is  a  mis- 
take. The  common  law  recognises  such 
a  sale,  though,  if  the  contract  is  exe- 
cutory, the  common  law  has  no  mode  of 
enforcing  it.  The  true  question  is, 
whether  such  sales  make  the  association 
a  dealer  under  ihe  statute.  *  ♦  *  This 
is  a  revenue  law,  and  the  decisions  of 
the  Supreme  Court  require  us  to  con- 
strue it  liberally  in  favor  of  the  reTcnuo, 
to  prevent  evasions.  So  construed,  I 
think  it  must  be  held  that  any  course  of 
selling,  though  to  a  restricted  class  of 
persons,  and  without  a  view  to  profit,  is 
within  its  meaning.  It  may  be  that  a 
court  ought  to  give  the  same  word  a 
more  limited  meaning  in  a  penal  statute, 
intended  to  punish  public  immorality, 
than   in  one  intended  for  raising  reve- 


nue. 


t> 


A  somewhat  similar  question  arose 
recently  in  Massachusetts  under  a  penal 
statute.  Several  persons  formed  a  club, 
of  which  the  defendant,  James  Smith, 
was  a  member  ;  they  advanced  a  certain 
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ran  of  money  each,  which  was  pat  into 
&  oommoD  fund  ;     the    defendant  was 
diosen  ago&t  of  the  club,  and  under  in- 
(tmctionsof  the  club  purchased  liquors 
Md  refreshments  for  tlie  club ;  the  fund 
WIS  taken  by  the  defendant  and  invested 
for  them,  and    a  certain    number  of 
checks,  of  the  amount  of  five  cents  each, 
were  delivered  to  each  member  of  the 
clab,  to  the  extent  of  tJie   monej  ad- 
Tanced  bj   each ;     these   checks  were 
transferable  only  to  other  members  of 
the  dab.     Upon    presentation   of   the 
checks  by  any  member  to  the  defendant, 
he  would  deliver  to  such  member  the 
liqaor  of  the  club  to  the  amount  of  the 
check  presented.     On  several  occasions 
the  defendant  had  delivered  liquor  to  a 
particular  member  of  the  club  upon  checks 
presented  by  him.     After  the  distribu- 
tioa  of  the  liquor  upon  all  the  checks 
isMied,  to  the  amount  of  their  face,  it 
was  calcolated   that   about  one-fifth  of, 
the  original  purchase  remained   undis- 
posed of,  which  excess  the  defendant,  as 
such  agent,  was  to  have  for  his  services 
in  selling,  and  for  the  use  of  his  room 
by  the  clab.    The  defendant  being  in- 
dicted for  a  sale  to  one  of  the  members, 
it  w«9  held  that  these  facts  did  not,  ne- 
cessarily, and  as  a  matter  of  law,  con- 
stitute a  sale  of  the  liquor  by  the  agent 
to  the  members  ;  but  that  it  was  a  ques- 
tion of  fact  for  the  jury  whether   this 
arrangement  was  colorable,  and  a  mere 
evasion  of  the  law  or  not.     The  co.urt 
saying :    "  It  certainly  might   happen, 
and  not  nnfrequently  has  happened,  that 
a  nomber  of  persons  unite  in  importing 
wines  or  other   liquors  from  a  foreign 
country,  to  be  divided  between  them  ac- 
cording to  some  agreed  proportion.     It 
could  not  be  seriously  contended  that  the 
person  who  should    receive  liquors   so 
imported,  at  his  place  of  business,  and 
make  or  superintend  the  division  among 
tiie  contributors  to  ^e  purchase-money, 
is  a  sellor  of  intoxicating  liquors,  or  that 


they  buy  the  liquors  of  him.    It  is  diflW 
cult  to  see  how  it  could  make  any  differ* 
ence  that  the  liqnOrs  are  of  various  kinds, 
and  were  purchased  in  this  country  in- 
stead of  being  imported  from  abroad,  or 
that  the  person  who  is  to  make  tlie  dis- 
tribution delivers  them  in  small  quantities 
and  keeps  bis  account  by  means  of  tickets 
or  checks.     If  the  liquors  really  belonged 
to  members  of  the  club,  and  had  been 
previously   purchased  by  them,   or  on 
their  account,  of  some  person  other  than 
the  defendant,  and  if  he  merely  kept  the 
liquors  for  them,  and  to  divide  among 
them    according   to  sonw   previous   ar- 
ranged  system,  these  facts  would  not 
justify  a  jury  in  finding  that  the  defend- 
ant kept  and  maintained  a  nuisance  for 
the  illegal  keeping  and  sale  of  intoxica- 
ting liquors  under  Gen.  Stat.,  ch.  87,  p. 
6.     There  could  be  neither  a  selling  nor 
a  keeping  for  sale.     On  die  other  hand, 
if  the  whole  arrangement  was  a  mere  eva- 
sion, and  the  substance  of  tlie  transaction 
was  a  tendering  of  money  to  defendant, 
that  he  might  buy  intoxicating  liquors  to 
be  afterwards  sold  and  cliarged  to  the 
associates,  or  if  he  was  authorised  to  sell 
and  did  sell,  or  keep  any  of  the  liquors 
with  intent  to  sell   to  any  persons  not 
members  of  the  club,  he  might  well  be 
convicted.     This,  however,  would  be  a 
question   not  of  law   but  of  fact,  and 
would  fall  wholly  within  the  province  of 
the  jury  :"   Commonwealth  v.  Smith,  102 
Mass.  144. 

Similar  views  to  those  of  Commonwealth 
V.  Smithf  were  also  adopted  in  Seim  v. 
The  State,  55  Md.  566,  in  which  it  was 
held  that  the  officers  of  a  social  club  were 
not  guilty  of  selling  beer  to  the  member 
to  whom  it  was  delivered  by  the  steward 
of  the  club,  at  a  fixed  price  per  glass. 

But  the  contrary  opinion,  and  more  in 
accordance  with  Judge  Lowbll^s  decis- 
ion, prevailed  in  Marmont  v.  The  State, 
48  Ind.  21  ;  State  v.  Mercer,  32  Iowa 
405.  Edmund  H.  Benvktt. 
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RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Michigan. 

PINNBY  ».  CAHILL. 

Books  of  scicDoe  are  not  admissible  in  eyidence  to  prove  the  opinion  contained 
therein  ;  but,  where  a  witness  has  referred  to  them  as  authority,  they  may  be  pro- 
perly received  for  the  purpose  of  contradicting  him. 

Error  to  Oakland. 

A.  Q,  Baldwin^  for  plaintiff  in  error. 

Edward  Cahill,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  C.  J. — The  defendant  hired  the  plaintiff's  horse  to 
drive  from  Milford  to  HoUey  and  back  and  the  animal  became  sick 
and  died.  The  plaintiff  claimed  that  this  was  caused  by  defendant's 
ill-usage  and  neglect  and  he  sued  for  damages.  The  jury  found  judg- 
ment against  him  and  he  brought  this  writ  of  error.  Only  two  rul- 
ings are  complained,  of  and  both  were  made  in  admitting  evidence. 
The  defendant  proved  that  he  left  Milford  soon  after  nine  o'clock  in 
the  morning  to  go  to  Holley,  some  fifteen  miles  away,  in  company 
with  Clark  Crawford,  and  stopped  at  Buckthorn  to  give  the  horse 
water.  He  offered  to  show  a  conversation  which  occurred  at  that 
place  between  himself  and  Crawford  about  the  appearance  and  con- 
dition of  the  horse  at  that  time  ;  the  object  being  to  establish  that 
he  acted  considerately  and  exercised  due  care  and  prudence.  The 
plaintiff's  counsel  objected,  but  the  court  overruled  the  objection 
and  we  think  rightly.  What  occurred  at  that  time  between  Craw- 
ford and  defendant  in  reference  to  the  state  and  condition  of  the 
horse  was  pertinent  and  proper.  It  bore  upon  the  questions 
whether  the  defendant  was  rash,  heedless  and  indifferent,  or  awake, 
watchful  and  circumspect ;  and  how  he  stood  and  acted  in  this 
respect,  was  involved  in  the  case  alleged  against  him.  If  he  felt 
and  acted  as  he  ought,  he  was  not  liable. 

The  defendant  gave  evidence  that  on  two  former  occasions  the 
horse  when  driven  by  other  persons  fell  sick  of  colic,  and  adduced 
other  testimony  to  raise  an  inference  that  the  horse's  death  was 
owing  to  the  same  difficulty.  The  plaintiff  produced  a  witness  who 
swore  that  he  was  a  veterinary  surgeon  of  twenty-five  years  stand- 
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ing,  and  his  opinion  as  an  expert  being  called  for  he  swore  that  in 
his  opinion  the  horse  died  {rom  being  overfed  when  too  hot,  which 
would  produce  colic.     On  cross-examination  he  said  that  colic  was 
caused  by  over  driving  and  feeding  when  the  animal  is  too  warm  ; 
that  all  works  of  good  authority  spoke  of  it  and  that  the  '*  Modern 
Horse  Doctor,  by  Dr.  Dodd,"  was  a  work  of  that  kind.     The  de- 
fendant then  offered  to  show  from  this  work  of  Dr.  Dodd,  where 
the  author  treats  of  colic,  the  passage  following :  ''  In  nine  eases 
oat  of  ten  colic  is  the  result  of  impaired  digestive  organs ;  the  food 
fans  into  fermentation  and  evolves  carbonic  acid  gas.''     This  evi- 
dence was  offered  to  discredit  this  expert  in  connection  with  his 
cross-examination.     The  plaintiflf  objected  to  ita  introduction  but 
the  court  admitted  it.     The  rule  is  acknowledged  in  this  state  that 
medical  books  are  not  admissible  as  a  substantive  medium  of  proof 
of  the  &ct8  they  set  forth.     But  the  matter  in  question  was  not 
adduced  with  any  such  view.     The  witness  assumed  to  be  a  person 
Tersed  in  veterinary  science ;  to  be  familiar  with  the  best  books 
which  treat  of  it,  and  among  others  with  the  work  of  Dodd.  *  He 
professed  himself  qualified  to  give  an  opinion  to  the  jury  from  the 
witness  stand  on  the  ailment  of  the  plaintiffs  horse  and  its  cause, 
and  the  drift  of  his  opinion  was  to  connect  the  defendant  with  that 
ailment.    He  borrowed  credit  fbr  the  accuracy  of  his  statement  on 
referring  his  learning  to  the  books  before  mentioned  and  by  imply- 
ing that  he  echoed  the  standard  authorities  like  Dodd.     Under  the 
circumstance^  it  was  not  improper  to  resort  to  the  book,  not  to  prove 
the  facts  it  contained,  but  to  disprove  the  statement  of  the  witness 
and  enable  the  jury  to  see  that  the  book  did  not  contain  what  he 
had  ascribed  to  it.     The  final  purpose  was  to  disparage  the  opinion 
of  the  witness  and  hinder  the  jury  from  being  imposed  upon  by  a 
false  light.     The  case  is  a  clear  exception  to  the  rule  which  forbids 
the  reading  of  books  of  inductive  science  as  affirmative  evidence 
of  the  facts  treated  of.     Ripon  v.  BitUll,  80  Wis.  614  ;  2  Whart. 
on  Ev.,  §  666. 

We  think  the  court  committed  no  error  and  that  the  judgment 
should  be  affirmed  with  costs. 


♦ 


When  may  booka  of  art  or  science  be  As  to  books  of  exact  science,  there  sccnn 

read  m  CTidence  to  a  court  or  jury  for  to  be  no  question   upon  their  admissi- 

'•«  pnrpoie  of  proving  the  opinions  of  bility.     In  such  works,  as  has  been  weU 

tbe  writers  as  contained  therein  ?    This  said,  condosions  from  certain  and  con- 

qnestion  will  he  answered  in  this  note,  stant  data  are  reached  by  processes  too 
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intricate  to  be  elucidated  by  a  witness  on 
tlie  stand,  and  hence  such  evidence  is  the 
best  that,  on  the  subject,  can  be  had. 
In    Wa^er  v.  Schuyler,   1   Wend.  553, 
decided    in    New  York    in    1829,   the 
question   was    as  to  the  value  of   the 
interest  of  the  tenant  in  dowor  of  cer- 
tain land.     The    Northampton    Tables 
were  introduced  and  received    by  the 
court  to  show  the  probable  duration  of 
life  of  the  plaintiff.     Ag:ain,  in  StAell  v. 
PlunAf  55  N.  Y.  598  (1874),  an  action 
was  brought  on  a  contract  to  support  the 
plaintiff  during  her  life.    To  estimate 
the  probable  duration  of  her  life,  the 
Northampton  Tables  were  received  in 
evidence.     On  appeal,  this  course  was 
approved.      ''They   were  competent,'' 
said  GftOVEB,  J.,  '*in  connection  with 
the  proof  given  as  to  the  health,  consti- 
tution and  habits  of  the  plaintiff."     In 
Milli   V.   Catlin,  2i  Vt.  98  (1849),  it 
was  held  by  the  Supreme  Court  of  Ver- 
mont, that  where  the  plaintiff  proved  an 
outstandini;  life  estate,  as  a  breach  of 
the  covenant  of  seisin,  and  gave  evi- 
dence as  to  the  age  and  general  health 
of  the  tenant  for  life,  and  the  annual 
value  of  the  premises,  it  was  not  error 
for  the  court    to  allow  Dr.    Wiggles- 
worth's  Tables  for  estimating  life  to  be 
used  by  the  jury  in  estimating  damages. 
In  Donaldson  v.  Missouri,  ^c.  Railroad 
Co.,  18  Iowa  291   (1865),  the  Carlisle 
Tables  were  admitted  for  the  purpose  of 
showing  the  expectation  of  human  life. 
This  action  was  against  a  railroad  com- 
pany to  recover  damages  for  the  death 
of   the   plaintiff's  intestate.     And   see 
Baltimore,  ^c.  Railroad   Co,  v.  State, 
83   Md.  542  (1870);    David  v.  Rail- 
road, 41    Ga.  223  (1670)  ;     Williams's 
Case,  8  Bland  Chanc.  221  ;  Rowley  v. 
Railroad,  L.  R.,  8  Ex.  226.     And  so 
tables  showing  the  rise  and  fal!  of  the 
tide,  at  certain  places  and  times,  have 
been  admitted :    Green  v.   Comwell,   I 
City  Hall  Rec.  11  (1816). 

It  is,  however,  likewise  ruled   that 
though  mortuary  tables  are  admissible. 


they  will  not  be  allowed  to  control 
where  their  rules  work  manifest  in- 
justice. Thus,  in  a  recent  case  in 
Pennsylvania  (Shippen's  Appeal,  2 
Weekly  Notes  Cases  468),  a  husband 
and  wife  had  executed  a  mortgage  of 
the  wife's  land  for  the  sum  of  $12,000. 
Of  this  sum  the  husband  appropriated 
for  his  own  use  $4221,  and  afterwards 
made  an  assignment  for  the  benefit  of 
his  creditors.  After  his  wife's  death 
the  land  was  sold  uiider  the  mortgage, 
after  paying  which  there  remained 
$12,000,  which  was  claimed  both  by 
a  devisee  of  the  wife,  and  the  husband's 
assignees.  It  was  held  by  the  Supreme 
Court  that  the  value  of  the  husband's 
estate,  by  the  cm'tcsy,  was  to  be  com- 
puted at  one-third  of  the  fee,  and  not 
according  to  the  Carlisle  Tables.  "  As 
to  the  measure  of  the  life  estate,"  said 
the  court,  *'  we  say  that  the  Carlisle 
Tables  are  not  authoritative.  They 
answer  well  their  proper  purpose  to 
ascertain  the  average  duration  of  life, 
so  as  to  protect  life  insurers  against 
ultimate  loss  upon  a  large  number  of 
policies,  and  thereby  to  make  a  profit  to 
the  shareholders.  But  an  individual 
case  depends  on  its  own  circumstances, 
and  the  relative  rights  of  the  life  tenant 
and  remainderman  are  to  be  ascer- 
tarned  accordingly.  A  consumptive  or 
diseased  man  does  not  stand  on  the 
same  plane  as  one  of  the  same  age  in 
vigorous  health.  Their  expectations  of 
life  differ  in  point  of  fact.  A  conrt, 
therefore,  must  ascertain  the  actual 
probable  expectations  of  life  of  the  party 
as  he  is,  or  must  adopt  some  recognised 
approximate  standard  as  its  legal 
measure,  in  order  to  capitalize  the 
interest  he  is  entitled  to  for  life.  In 
this  case  the  Carlisle  Tables,  it  is  said, 
would  give  the  value  of  the  life  estate  or 
capitalized  interest,  at  $6534.60,  leav- 
ing  the  fee  simple  estate  wortli  but 
$5202.  This  disproportion  is  quite 
manifest.  We  are,  therefore,  disponed 
to  take  the  old  common-law  rule  of  one- 
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third  of  the  whole  sum  as  the  prcMnt 
ralue  of  the  aocumulated  interest  for  the 
life  of  (the  husband).  This  {^ires  a 
sam  of  several  hundred  doUarfl  less  than 
that  received  by  him  oat  of  his  wife's 
mortgige  money.*' 

Passing  now  to  treatises  on  questions 
Dot  within  the  domain  of  exact  science, 
wc  find   more  difficult    problems    pre- 
senting themselve:;.     **  For  several  rea- 
son?," says   Mr.    Wharton,   **  treatises 
on  $adi  of  the  inductive  sciences  as  are 
based   on  data  which  each    succeAsire 
jear   corrects   and    expands,    must    be 
refused  admission  when  offered  to  prove 
the  troth  of  facts  contained  in  such  trea- 
tises.   In  the  first  place  a  sound  induc- 
tion last  year,  is  not  necessarily  a  sound 
induction  this  year ;  and  as  a  matter  of 
fact,  works  of  this  class,  when  thcj  do 
not  become  obsolete,  are  altered  in  ma- 
terial features  from  edition  to  edition,  so 
that  we  cannot  tell,  in  citing  even  from 
a  living  author,  whether  what  we  read 
is  not  something   that  this  very  author 
now  rejects.     In   the   second  p1a<:e,  if 
nch  book%  are  admitted  as  a  class,  those 
which  are  compilations  must  be  admitted 
as  well  as  those  which  contain  the  re- 
mits of  original   research :    the   purely 
specnlative  must  come  in  side   by  side 
witli  the  empirical,  so  that  if  such  trei^ 
tises  are  admitted  at  all,  it  will  he  im- 
possible to  exclude  those  which  are  sec- 
ondary evidence  of  the  facts  they  state. 
In  tlie  third  place  such  books,  without 
expert  testimony,  cannot  generally  be 
pointed  to  the  concrete  case  ;  with  expert 
testimony  they  become   simply  part  of 
^Qch  testimony,  and  lose  their  independ- 
ent substantive  character  as  books.     In 
the  fourth    place   the    anthors   of   such 
hooks   do  not   write   under  oath,   and 
hence  write  ofVen  tentatively ;   nor  are 
thej  examined  under  oath,   and   hence 
the  aotborities  on  which  they  rest  can- 
not he  explored,  nor  their  processes  of 
reasoning  tested.      Lastly,  such   works 
are  at  the   best  hearsay  proof  of  that 
which  living  witnesses  could  be  produced 


to  prove.  Books  of  this  class,  therefore, 
tliough  admissible,  if  properly  authontt 
cated,  to  prove  tlie  state  of  science  at  a 
particular  epoch,  are  inadmissible  as  in* 
dependent  substantive  evidence  to  prove 
the  facts  they  set  forth  :"  Whart  on  £v., 
sect.  665. 

The  earliest  case  in  which  a  ruling  i^ 
to  be  found  excluding  this  species  of 
evidence  is  ColUer  v.  Simpson^  5  CAP. 
73,  which  was  held  at  Nisi  Prius,  before 
Chief  Justice  Tindal,  in  18.31.  Tl.e 
action  was  one  for  slander,  in  charging  the 
plaintiff,  a  physician,  with  malpractice  in 
prescribing  improper  medicines  for  a 
child.  The  plaintiff  proposed  to  show 
that  his  prescriptions  were  proper,  and  the 
doses  not  too  large,  and  offered  to  put  in 
evidence  medical  books  of  authority  to 
show  what  was  the  received  opinion  on 
the  subject  in  the  medical  profession. 
But  the  chief  justice  refused  to  receive 
the  books  in  evidence,  saying  that  physic 
depended  so  much  on  practice,  but  al- 
lowed the  plaintiff  to  call  as  a  witness  a 
celebrated  physician,  Sir  Henry  Halford, 
who  testified  that  he  considered  the  med- 
icine proper,  and  that  it  was  sanctioned 
by  the  me<lical  profession.  The  witne&s 
also  testified  that  the  writings  of  Dr. 
Merriman  and  Sir  Astley  Cooper  were 
considered  authorities  in  the  medical  pro- 
fession. TiNiMi.,  C.  J.,  said  :  **  I  do 
not  think  that  the  books  themselves 
can  be  read  ;  but  I  do  not  see  any  ob- 
jection to  your  asking  Sir  Henry  Hal- 
ford  his  judgment,  and  the  grounds  of 
it,  which  mny  be  in  some  degree  founded 
on  books,  as  a  part  of  his  general 
knowledge.** 

In  Massachusetts  the  same  rule,  has 
been  adhered  to.  A»hworih  v.  Kittridge^ 
12  Cush.  193,  decided  in  1853,  was  an 
action  against  a  surgeon  for  malprac- 
tice ;  and  on  the  trial,  the  plaintifTs 
counsel  had  been  peimitted  against  the 
defendant's  objection,  to  read  a  number 
of  medical  books  to  the  jury.  In  the 
Supreme  Judicial  Court  this  was  held  to 
be  error.     *'  It  was,*'  said  Chief  Justice 
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Shaw,  **  formerly  practised  ratljcr  by 
general  indulgence  and  tacit  consent  of 
parties  than  in  pursuance  of  any  rule  of 
law ;  but  it  has  been  frequently  decided 
that  it  is  not  admissible,  and  we  now  con- 
sider the  law  to  this  effect  well  settled, 
both  upon  principle  and  authority. 
Where  books  arc  thus  offered  thev  are  in 
effect  used  as  evidence,  and  the  substan- 
tial objection  is  that  they  are  statements 
wanting  the  sanction  of  an  oath  ;  and 
the  statement  thus  proposed  is  made  by 
one  not  present  and  not  liable  to  cross- 
examination.  If  the  same  author  were 
cross-examined,  and  called  to  state  the 
grounds  of  his  opinion,  he  might  him- 
self alter  or  modify  it,  and  it  would  be 
tested  by  a  comparison  with  the  opinions 
of  others.  Medical  autliors,  like  writers 
in  other  departmentH  of  science,  have  their 
various  and  conflicting  theories,  and  often 
sustain  and  defend  them  with  ingenuity. 
But  as  the  whole  range  of  medical  litera- 
ture is  not  open  to  persons  of  common  ex- 
perience, a  passage  may  be  found  in  one 
book  favorable  to  a  particular  opinion, 
when  perhaps  the  same  opinion  may  have 
been  vigorously  contested,  and  perhaps 
triumphantly  overthrown,  by  other  med- 
ical authors,  but  authors  whose  works 
would  not  be  likely  to  be  known  to  coun- 
sel or  client  or  to  court  or  jury.  Be- 
sides, medical  science  has  its  own  nom- 
enclature, its  technical  terms  and  words 
of  art,  and  also  common  words  used  in 
a  peculiar  manner,  distinct  from  their 
received  meaning  in  the  general  use  of 
the  language.  From  these  and  other 
causes  a  perstm  not  versed  in  medical 
literature,  though  having  a  good  knowl- 
edge of  the  general  use  of  the  English 
language,  would  be  in  danger,  without  an 
interpreter,  of  misapprehending  the  true 
meaning  of  the  author.  Whereas  a  med- 
ical witness  would  not  only  give  the  fact 
of  his  opinion  and  the  grounds  on  which 
it  is  formed,  with  the  sanction  of  his  oath, 
but  would  also  state  and  explain  it,  in 
language  intelligible  to  men  of  commoti 
experience.     If  it  be  said  that  no  books 


should  be  read  except  works  of  good  and 
established  authority,  the  difficulty  at 
once  arises  as  to  the  question  what  con- 
stitutes *  good  authority,'  more  especi- 
ally whether  it  is  a  question  of  compe- 
tency to  be  decided  by  the  court,  whether 
any  particular  book  shall  be  received  or 
rejected,  or  a  question  of  weight  of  tes- 
timony, so  that  any  book  may  be  read, 
leaving  its  weight,  force  and  effect  to  tl)C 
jury.  Either  of  the  altcniatives  would 
be  attended  with  obvious  if  not  insuper- 
able objections.''  The  next  case  in  this 
state  arose  a  year  later.  In  Common- 
wealth V.  WUson,  1  Gray  338  (1854), 
the  prisoner  was  indicted  for  murder, 
and  his  counsel  in  opening  his  case  pro- 
posed to  read  to  the  jury  definitions  of 
insanity  from  law  books  and  also  statis- 
tics on  the  subject  from  the  same  sources. 
But  Shaw,  C  J.,  refused.  "Facts  or 
opinions,"  said  he,  *'on  the  subject  of 
insanity,  as  en  any  other  subject,  cannot 
be  laid  before  the  jury,  except  by  the 
testimony  under  oath  of  persons  skilled 
in  such  matters.  Whether  stated  in  the 
language  of  the  court,  or  of  the  counsel 
in  a  former  case,  or  cited  from  the  works 
of  legal  or  medical  writers,  they  are  stil* 
statements  of  fact  and  must  be.  proved 
on  oath.  The  opinion  of  a  lawyer  on 
such  a  question  of  fact  is  entitled  to  no 
more  weight  than  that  of  any  other  per- 
son not  an  expert.  The  principles  gov- 
erning the  admissibility  of  such  evidence 
have  been  fully  considered  by  this  court 
since  the  trial  of  Rogers,  and  the  more 
recent  English  authorities  are  against 
the  admission  of  such  evidence."  In 
Washburn  v.  CuSdihy,  8  Gray  480,  de- 
cided in  the  same  state  in  1857,  an  ac- 
tion was  brought  for  a  breach  of  a  war- 
rantv  on  a  sale  of  a  horse,  the  breach 
consisting  in  the  horse  being  a  **crib- 
bcr."  On  the  trial,  the  defendant's 
counsel  contended  that  "cribbing"  was 
not  an  unsoundness  in  a  hoi-se  but  a  mere 
habit ;  and  was  proceeding  to  support 
his  argument  by  reading  from  Br.  Dodd's 
Veterinary  Surgeon,  when  he  was  stop- 
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ped  bj  the  coart.  The  rnlinjy  was  af- 
firmed on  appeal,  Thomas,  J.,  saying  : 
'*In  refusing  to  alioir  the  counsel  to 
read  from  works  of  medical  or  veteri- 
nary practice  to  the  jury,  the  presiding 
judge  conformed  to  the  now  well-settled 
practice  in  this  Commonwealth,"  citing 
thf  earlier  cose*  of  Ashtcorth  r.  Kittridge, 
and  Commonmcealth  r.  Wihon,  In  IV/ti- 
t<m  T.  Albany,  ^c.  Insurance  Co.y  109 
Ma.«.  24,  decided  In  1871,  a  policy  of 
marine  insurance  prohibited  tlie  vcjsscl 
from  visiting  *^ guano  islands.'*  The 
ship  had  stopped  at  the  island  of  Na- 
Tasea,  in  the  Caribbean  sea,  and  the 
qaestion  was  whether  this  island  was 
called  and  known  in  commerce,  trade, 
navigation,  and  the  business  of  marine 
insurance  as  a  **  guano  island."  Tlie 
defendant's  counsel  desired  to  read  from 
Applcton^s  American  Cyclopcsdia,  an 
article  on  the  subject  of  guano  on  the 
islands  of  the  Caribbean  sea  ;  but  were 
not  permitted  by  the  trial  judge  to  do  so. 
f>n  appeal  the  ruling  was  approved. 
Says  Gray,  J. :  "A  book  published  in 
this  country  by  a  private  person  is  not 
competent  evidence  of  facts  stated  there- 
in of  recent  occurrence,  and  which 
might  be  proved  by  living  witnesses  or 
other  better  evidence  ;  and  the  book  in 
question  not  being  shown  to  have  been 
approved  by  any  public  authority,  or  to 
ht  in  general  use  among  merchants  or 
nnderwritcrs,  had  no  tendency  to  show 
that  the  island  of  Narassa  was  commonly 
calle»l  and  known  as  a  guano  island.'* 
In  The  Qfmmonwealtk  v.  Sturtivantf  1 1 7 
Mass.  130  decided  in  the  same  state  in 
1875,  the  indictmcTft  was  for  murder, 
and  it  became  important  for  the  prosecu- 
tion to  show  that  certain  blood  stains 
^cre  from  human  bloo<l.  An  expert 
having  testified  on  behalf  of  the  prisoner 
that  it  was  impossible  to  determine  with 
"''taiiity,  in  the  case  of  a  stain  that  had 
Ji€cn  dry  upon  clothing  seven  days, 
whether  it  was  human  bloocl,  was  asked 
if  be  concurred  with  the  views  expressed 
in  Taylor's  Medical  Jurisprudence.  Tlie 


counsel  then  proposed  that  a  certain 
paragraph  upon  that  point  from  the  book 
with  which  the  witness  concurred  in 
opinion,  should  be  read  to  the  jury ;  but 
the  court  refused  to  allow  it  to  l>e  done. 
In  the  Supreme  Court  the  ruling  was 
approved,  saying:  "The  refusal  to  al- 
low a  witness  to  read  extracts  from  a 
work  on  medical  jurisprudence  was  in 
accordance  with  the  well-settled  practice 
in  this  Commonwealth." 

In  Fowler  v.  Lewut^  25  Tex.  380 
(1860),  an  action  being  brought  for  the 
price  of  a  horse  sold  by  the  plaintiff  to 
the  defendant,  the  latter  set  up  a  false 
and  fraudulent  warranty  in  alleging 
that  the  animal  was  sound  when  he  was 
affected  with  the  "curb.*'  A  treatise 
on  horses  by  Youatt,  acknowledged  to 
be  a  work  of  high  authority,  was  offered 
.  to  prove  the  nature  of  the  disease  known 
as  the  "  curb,*'  but  was  not  permitted  by 
the  court  to  be  read  in  evidence.  In 
Harrin  v.  Panama  Railroad  Co.,  3  Bosw. 
7  (1858),  a  carrier  being  sued  for  the 
value  of  a  horse  injured  while  in  trans- 
portation by  rail,  set  up  the  defence  that 
the  horse  was  diseased.  Youatt  on 
Horses  was  again  offered  as  an  authority 
on  the  question,  and  again  rejected. 
"  The  matters  alleged  in  such  a  book  as 
facts,"  said  Bosworth,  J.,  "when 
relevant  to  an  issue  to  I)e  tried,  must  be 
proved  in  the  same  manner  as  any  other 
facts.  The  book  itself  is  no  evidence  of 
their  truth."  In  Melvin  v.  Eashy^  1 
Jones  (N.  C.)  887  (1854),  the  question 
was  also  as  to  the  unsoundness  of  a  horse, 
and  the  trial  judge  permitted  counsel  to 
read  to  the  jury  extracts  from  a  book  on 
the  diseases  of  horses.  On  appeal  this 
was  held  to  be  error,  the  court  saying : 
"  The  rule  is  that  professional  books  or 
books  of  science  (c.  g.  medical  books)  are 
not  admissible  in  evidence.  »  *  »  The 
reason  of  the  rule  is  obrious,  that  if  the 
authors  were  present,  they  could  not  be 
examined  without  being  sworn,  and  ex- 
posed to  a  cross-examination.  Their  de- 
clarationd  or  statements,  whether  merely 
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Tcrbal,    written   or   printed    and    pub- 
lished  in  books,  are   not   admissible." 
And  the  same  rule  has  been  followed  in 
Indiana:    Carter  t.   State,  2  Ind.  617 
(1851).     In  Rhode  Island,  in  State  v. 
O'Brien,  7  R.  I.  336  (1862),  a  mnrder 
case,  the  court  refused  to  i^ermit  Taylor's 
Medical  Jurisprudence  to  be  read  to  the 
jury.     '*  The  book  offered  to  be  read  to 
the  jury,"  said  Bbatton,  J.,  **  was  not 
admissible  as  evidence.     No  evidence  in 
the  nature  of  parol  testimony  could  pro- 
perly   pass   to   them  except  nnder  the 
sanction   of   an  oath ;    and   upon    this 
ground  books  of  science  are  excluded, 
notwithstanding  the  opinion  of*  scientific 
men  that  they  are  books  of  authority  and 
valuable    as    treatises.     Scientific    men 
arc  admitted  to  give  their  opinions  as 
experts,  because  given  under  oath ;  but 
the  books  which  they  write  containing 
them  are,   for  want  of  such  oath,   ex- 
cluded.*' 

It  is  clear,  however,  that  the  opinions 
contained  in  books  may  go  to  the  jury 
through  the  mouth  of  a  witness — an 
expert.  Chief  Justice  Tindal,  in  Col- 
lier V.  SimpBon,  while  ruling  against  the 
admissibility  of  the  books  themselves, 
thought  it  proper  to  permit  the  scientific 
witnesses  to  express,  under  oath,  their 
opinions  in  the  questions  involved, 
though  these  opinions  were  based  in 
some  measure  on  books  and  not  on 
actual  practice.  This  nile  has  been 
adopted  in  many  subsequent  cases  in 
this  country.  Thus,  in  Carter  v.  State, 
2  Ind.  617,  decided  in  Indiana  in  1851, 
the  prisoner  being  indicted  for  mnrder 
by  poisoning,  medical  witnesses  were 
permitted  to  testify  as  to  the  effect  of 
poison  on  the  system,  from  information 
derived  from  the  writings  of  standard 
writers  on  the  subject. 

But  the  question  most  debated  has 
been  this  one  :  may  counsel,  in  address- 
ing the  jury,  read  to  them  approved 
scientific  works  as  a  part  of  their  argu- 
ment T  Here  we  shall  find  a  great  dif- 
ference of  opinion,  some  courts  holding 


in  the  affirmative,  others  in  the  negative, 
and    others    again    taking    the   middle 
ground,  that  the  practice  is  one  allowable 
under  certain   circumstances  to    be  de- 
cided by  the  trial  court  in  its  discretion. 
As  has  been  well  said,  an  able  and  dili- 
gent advocate  could  scarcely  sum  up  a 
case  of  any  magnitude,  without  repeat- 
ing either  from  memory  or  from  books, 
the  principles  bearing  on  tlie  controversy, 
as  laid  down  bv  the  best  authors.     And 
where  authorities  are  cited   it  is  mnch 
better,  in  order  to  avoid  mistake,  that 
the  books  should  be  produced  to  speak 
for   themselves,    than   that  the  matters 
stated  in  them  should  be  taken  from  the 
month  of  the  speaker  :  Graham  and  Wat 
New  Trials  685.     Instances  of  counsel 
in  their   speeches  to  the  jury,   reading 
from  text  books  and  treatises,  are  to  be 
•found  outside  of  the  reports.     For  cases 
in   which   Lord   Erskine   read   to   the 
jury,  see   Erskine's   Speeches,   vol.    1, 
pp.     75,     301,    423,     461,     501,     589. 
For  American  precedents,  see  Moore's 
American  Eloquence,  vol.   1,  pp.  235, 
342,    538,    vol.    2,    p.    242.      Thomas 
Addis  Emmett,  in  the  case  of  (joodwin, 
indicted  for  manslaughter  ;  John  Adams 
and  Josiah  Quincy,  in  their  defence  of 
the  British  soldiers  ;  Samuel  Dexter  and 
Daniel  Webster  in  numerous  cases  ex- 
ercised this  right ;  and  such  has  been  the 
practice  of  such  distinguished  lawyers  as 
S.  S.  Prentiss,  Rufus  Choate,  James  T, 
Brady,  David    P.    Brown    and    Henry 
Clay.     See  People  v.  Anderson,  44  Cal, 
65.     Nevertheless,  the  judicial  authority 
as  contained  in  the  reports  is  not  at  all 
harmonious. 

It  is  held  in  England  and  in  some  of 
the  American  states,  that  in  summing  up 
their  case  to  the  jury,  counsel  are  enti- 
tled to  read  from  approved  scientific 
works  as  a  part  of  their  argument.  In 
Beg,  V.  Courvnisier,  9  C.  &  P.  362, 
tried  before  Tindal,  C.  J.,  in  1840,  the 
prisoner  was  indicted  for  the  murder  of 
Lord  William  Russell.  The  counsel  for 
the  prosecution,  in  his  address  to  the  jury. 
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lUoded  to  the  sahjcct  of  circumstantial 
evidence,  and  was  proceeding  to  read  the 
obscrrations  of  Chief  Baron  Macdox- 
ALD  in  FhidCB  Cdse^  on  the  nature  and 
eflfect  of  circumstantial  evidence,  when 
he  was  interrupted  by  the  prisoner's 
rouuel,  who  objected  to  the  book  being 
read.  Bat  t'  e  chief  justice  held  the 
proceeding  proper,  saying  :  *  *  lie  has  a 
right  to  use  them  as  his  own  opinions. 
There  is  no  objection  to  his  adopting 
them  as  part  of  his  own  speech."  In 
State  T.  Eo^,  46  Coniv.  330  (1878),  de- 
cided in  Connecticut  in  1878,  the  indict-, 
roent  was  for  murder ;  the  defence  in- 
sanity. As  a  part  of  the  argument  for 
the  defence,  the  prisoner's  counsel  asked 
permission  to  read  to  the  jury  some 
Abstracts  from  **  Ray's  Medical  Jurispru- 
dence of  Insanity."  The  trial  judge 
refused  to  allow  the  reading.  On  appeal 
this  ruling  was  reversed.  "  The  plea  of 
insanity,"  said  Pardbe,  J.,  "inter- 
posed on  behalf  of  persons  intoxicated, 
is  supported  by  the  testimony  of  persons 
who,  by  Btndy  of  books  and  men,  have 
entitled  themselves  to  speak  as  experts 
in  that  science.  By  way  of  vindication 
of  their  right  to  be  beard  as  instructors 
of  the  jury,  they  usually  preface  their 
testimony  by  a  statement  of  the  extent 
of  their  experience  in  the  treatment  of 
persons  afflicted  with  disease  of  the 
mind,  and  the  time  given  to  the  reading 
of  treatises  upon  insanity  written  by  men 
of  wide  experience  and  acknowledged 
ahility  in  the  treatment  of  such  diseases  ; 
their  opinion  is  the  result  of  observation 
of  men,  and  reading  of  books.  And  in 
this  jnrisdictio::  for  a  long  series  of  years 
coQDscl  have  been  permitted  to  read  to 
the  juiy,  as  a  part  of  their  argument, 
npon  this  part  of  their  case,  extracts 
from  such  treatises  as,  by  the  testimony 
of  experts,  have  been  accepted  by  the 
profesnon  as  authority  upon  that  subject ; 
Fuch  treatises  as  hare  belped  to  form  tbe 
opinion  expressed  by  the  expert.  The 
practice  by  repetition  has  hardened  into 
2  rule ;  a  rule,  upon  the  continued  ex- 


istence of  which,  counsel  for  the  accnaed 
in  the  case  before  us  had  a  right  to  rely ; 
tlie  abrogation  of  which,  by  the  ruling 
complained  of,  may  have  been  a  surprise. 
The  question  is  not,  shall  such  reading 
be  now  for  the  first  time  permitted  ;  it 
is,  sliall  it  now  for  the  first  time  be  for- 
bidden without  notice  f  We  think  that 
privileges  hitherto  granted  to  persons  in 
like  circumstances  with  the  accused, 
should  not  be  denied  to  him,  to  his  pos- 
sible prejudice."  Two  judges  con" 
curred  in  this  opinion.  Loomxs,  J. 
(Park,  C.  J.,  concurring  with  him),  dis- 
sented. 

So  in  Iowa,  Indiana,  Alabama  and 
some  other  states,  tbe  admission  of  such 
evidence  is  approved.  Bowman  t. 
Woodjij  1  G.  Greene  441,  decided  in 
1848,  was  an  action  against  a  botanic 
physician  for  malpractice.  On  the  trial 
the  defendant  offered  to  introduce  cer- 
tain medical  books,  which  witnesses 
had  testified  to  being  standard  works  on 
botanic  medicine,  but  the  court  ex- 
cluded them.  On  appeal  this  was  held 
to  be  error.  ''  The  authorities  on  this 
point,"  said  Grekke,  J.,  *'are  not 
uniform ;  but  the  district  judge  decided 
in  conformity  to  the  prevailing  decisions 
of  at  least  the  English  courts  (citing 
Collier  v.  Sin^son).  Judge  Abbot,  on 
the  trial  of  Donal  for  poisoning,  refused 
to  appeal  to  the  works  of  Th6nard,  and 
said  :  *  We  cannot  take  the  fact  from  any 
publication  ;  we  cannot  take  the  fact  as 
related  by  ny  stranger'  (Gay's  For- 
ensic Medicine  11).  And  Dr.  Beck,  in 
his  excellent  work  on  Medical  Jurispru- 
dence, states  that  in  this  country  an 
objection  has  never  been  made  to  the 
introduction  of  authority,  or  the  observa- 
tion of  others,  as  testimony  by  medical 
men.  In  this  we  think  the  author  mis- 
taken, for  an  appeal  to  medical  author- 
ities has  been  disallowed  by  some  of  the 
courts  in  this  country  ;  though  physi- 
cians, when  testifying,  are  permitted  to 
refer  to  medical  authors,  and  to  quote 
their  opinions    from    memory.      Being 
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permitted  to  refer  to  and  quote  aathors, 
we  can  see  no  good  reason  why  they  may 
not  read  the  views  and  opinions  of  dis- 
tinguished authors.  The  Opinions  of  an 
author,  as  contained  in  his  works,  we 
regard  as  better  evidence  than  the  mere 
statement  of  those  opinions  by  a  witness, 
who  testifies  as  to  his  recollection  of 
them  from  former  reading.  Is  not  the 
latter  secondary  to  the  former.  On  the 
whole  we  think  it  the  safest  rule  to 
admit  standard  medical  books  as  evi- 
dence of  the  author's  opinions  upon 
questions  of  medical  skill  or  practice 
involved  in  a  trial.  This  rule  appears 
to  us  the  most  accordant  with  well- 
established  principles  of  evidence." 
Subsequently  a  statute  was  passed  mak- 
ing books  of  art  and  science  competent 
evidence  in  this  state.  Bev.  Stat.  sect. 
3995  of  owa,  provides  :  **  Historical 
works,  hooks  of  science  or  art,  and 
published  maps  or  charts,  when  made 
by  persons  indifferent  between  the  par- 
tics,  are  presumptive  evidence  of  facts 
of  general  notoriety  or  interest."  See 
Broadhead  v.  WiUse,  85  Iowa  429 
(1872).  In  Cory  v.  Sifrox,  6  Ind.  39 
(1854),  decided  in  Indiana  in  1854,  the 
plaintiff  in  a  suit  for  backing  water  by  a 
dam.  i\ih1  iniiinii^'  lis  mill,  read,  in  his 
closing  argument  to  the  jury,  extracts 
from  '*  Evans's  Millwright  Guide."  The 
court  afterwards  charged  the  jury  on 
the  subject  in  these  words:  *' Extracts 
read  from  a  scientific  work  are  not  of 
authority  conclusively  or  prima  facie. 
Like  argument  of  counsel,  or  any  other 
thing  adduced  to  illustrate,  they  may  be 
satisfactory  to  the  jury  or  they  may  not." 
On  appeal  this  was  approved.  **  Rea- 
son," said  the  Supreme  Court,  ''is 
neither  more  nor  less  thiin  reason,  be- 
cause it  happens  to  be  read  from  a  book  ; 
and  we  think  we  would  be  adopting  « 
very  difncult  rule  to  enforce  if  wo 
should  attempt  to  compel  counsel  to  use 
their  own  arguments  for  every  position 
they  might  assume."  In  Alabama  such 
evidence    has    been     held    iidmissible : 


Soudenmeter  v.  Williamson,  29  Ala.  558 
(1857);  Merkle  v.  Statt,  37  Id.  139 
(1861).  In  the  first  ea.se  the  lK>ok  ad- 
mitted was,  *' Acton  on  Venereal  Dis- 
eases." In  the  second,  ''The  U.  S. 
Dispensary."  In  a  capital  case  in  Geor- 
gia, it  was  held  not  erroneous  for  the 
prisoner's  counsel  in  the  argument  to 
read  from  Wills  on  Circumstantial  Evi- 
dence, and  on  the  other  for  tlie  state's 
attorney  to  ridicule  the  work  as  mere 
fiction  and  romance :  Jones  v.  State,  65 
Ga.  506  (1880)  ;  and  in  Georgia  and 
Massachusetts  counsel  have  been  per- 
mitted to  read  from  law  books  in  ad- 
dressing the  jury  :  Powell  v.  State^  65 
Ga.  709  (1880) ;  Cornmonwealth  v. 
Ihrter,  10  Mete.  284  (1845)  ;  Cofn- 
monwealth  v.  Abbott,  13  Id.  123  (1847). 

The  treatise  which  the  counsel  reads 
from  must  be  a  standard,  one.  There- 
fore the  proper  practice  is  for  the  expert 
to  be  called  to  prove  the  authority  of  the 
book  in  the  first  instance :  State  v. 
Hojft,  46  Conn.  330  (1878). 

The  courts  of  other  states  in  which 
the  subject  has  arisen,  are  either  against 
this  practice  or  else  leave  the  matter  to 
the  discretion  of  the  trial  court.  In 
lAining  v.  State,  1  Chand.  178  (1849), 
decided  in  Wisconsin  in  1849,  the  trial 
was  on  an  indictment  for  a  nuisance  in 
keeping  a  mill  dam  and  so  obstructing  a 
stream  as  to  overflow  the  land  at  certain 
places  to  the  injury  of  the  health  of  the 
inhabitants.  Counsel  proposed  on  the 
trial  to  read  to  the  jury  certain  standard 
medical  works  as  to  the  effect  of  malaria. 
The  court  refused  permission.  On  ap- 
peal th*  Supreme  Court  refused  to  re- 
verse the  judgment  on  this  ground. 
*'  This,"  said  Larrabbe,  J.,  *'  is  a  mat- 
ter generally  within  the  discretion  of  the 
conrt ;  and  therefore  not  the  subject  of  a 
writ  of  error.  In  many  cases,  no  doubt, 
it  would  be  proper  to  allow  books  of 
science  to  be  read,  though  generally  such 
a  practice  would  lead  to  evil  results. 
But  certainly  counsel  have  no  right  to 
read   indiscriminately   what  books  they 
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may  choose,  as  is  contended  by  the  cotin- 
wl  for  the  plaintifT  in  error.     The  lati- 
tude to  be  ^'ven  to  counsel  in  arj^ment 
i«  Alwnys  under  the  eontrol  and  in  the 
discretion  of  the  conrt."     In  Texas,  the 
privilege  of  counsel,  in  addressin;;  the 
jarr,  to  re^d  from  loj;^al   antiiorittes  or 
works  of  general  science,  extrartu  perti- 
nent to  the  case,  in  support  of  their  ar- 
irament,  i^  held  discrefionary  with  the 
court.    Said  Whbelek,  J.,    **  It   is  a 
Tahahlc  privilege.   ♦  *  •  Yet  this  privi- 
Icee  is  so  ensceptible  of  abase  that  the 
extent  and  manner  of  its  exercise  must 
He  intrusted,  in  a  great  measure,  to  the 
sound  discretion  of  the  conrt.    It  is  more 
reasonable  to  suppose  the  court  will  not 
abridw  it  improperly,  than  that  the  ad- 
Tocatp,  actuated  by  the  strong  desire  for 
luccess  and  triumph  orcr.his  adversary, 
will  not  abuse  it.  *  *     The  action  had  been 
brought  for  the  breach  of  warranty  of 
soundness  of  a  slave.    The  question  was 
whether  the  slave  had  died  of  heart  dis- 
ease, and  the  defendant's  counsel  in  his 
address  to  the  jury  was  preparing  to  read 
from  and  comment  npon  a  work  entitled 
"Hope  on  the   Heart,"  but   was  pre- 
'•entcd  by  the  trial  Jtid;re  :    Wade  y.  D^ 
H7tt,  20  Tex.  398  (1857).     In  Ohio,  a 
similar   opinion    has    been    expressed. 
In  Legge  x,  Drake,    1    Ohio  St.  287, 
decided  in  that  state  in   1853,  the  de- 
fendant's counsel,  during  his  argument 
to  the  jury,  desired  to  reaii  from  Yonatt 
on  Veterinary  Surgery,  but  the  plain- 
tiffs ohjection  was  sustained.     On  ap- 
peal the  Supreme  Court  said:    "The 
question  presented  is  not  whether  stand- 
ard hooks  on   matters  of  science    and 
«rt,  when  pertinent,  can  be  proven,  and 
given  in  evidence  on  the  trial  of  the 
canse,  but  whether  counsel,  in  their  ad- 
dress to  the  jury,  bare  a  right  by  way  of 
arpnnent  or  illustration  to  read  extracts 
from  works  on  science  not  given  in  cri- 
denee.    While  the  right  of  a  party  to  be 
^**"l  by  bis  counsel  on  the  trial  of  his 
e*we  is  not  to  be   questioned,   and  is 
often  of  jfreat  service  In  the  invcstiga- 
VoL.  XXXI.— 15 


tion  of  questions,   both  of  law  and  of 
fact,  yet  inasmuch  as  this  privilege  may 
be  liable  to  abuse,  to  the  great  hindrance 
and  annoyance  of  courts,  in  the  progress 
of  business,  the  extent  and   manner  of 
its  exercise  must  in  some  measure  rest 
in   the  sound   discretion   of   the  court. 
Although  unlimited  license  in  range  and 
extent  is  not  allowed  to  counsel  in  their 
addresses  to  the  court  and  jury,  yet  no 
pertinent  and  legitimate  process  of  argti- 
mentation   within   the  appropriate  time 
allowed,  should  be  restricted  or  prohih- 
ited.    And  it  is  not  to  be  denied  but  that 
a  pertinent  quotation  or  extract  from  a 
work  on  science  or  art,  as  well  as  from  a 
classical,  historical  or  other  publication, 
may,  by  way  of  argument  or  illustra- 
tion, be  not  only  admissible,  but  some- 
times highly  proper.   And  it  would  seem 
to  make  no  difference  whether  it  was  re- 
peated by  counsel  from  recollection  or 
read  from  a  book.   It  would  be  an  abuse 
of  this  privilege,  however,  to  make  it 
the  pretence  of  getting  improper  matter 
before  the  Jury  as  evidence  in  the  cause." 
And  the»  rule  of  discretion  seems  to  be 
adopted    in    California.     In    People  v. 
Andtrsm^   44   Cal.    65    (1872),  it  was 
said:  *'Asa  general  rule,  the  practice 
of  allowing  counsel,  in  either  a  civil  or 
criminal  action,  to  read  law  to  the  jury 
is  objectionable,  and   ought  not   to  be 
tolerated.     Its  usual  effect  is  to  confuse 
rather  than  to  enlighten  the  jury.   There 
arc  cases,  however,  in  which  it  is  per- 
missible for  counsel,  by  way  of  illustra- 
tion, to  read  to  the  jury  reported  cases 
or  extracts  from  text  books,  subject  to 
the  sound  discretion  of  the  court,  whose 
duty  it  is  to  check  promptly  any  effort  on 
the  part  of  counsel  to  induce  the  jury  to 
disregard  the  instructions  or  to  take  the 
law  of  the  case  from  the  lx>oks  rather 
than  from  the  court."     But  in  Califor- 
nia,   in   a  very   recent  ^ase,  People  v. 
WhedKT,   8  Pac.   C.  L.  J.  581  (1882), 
the  rule  excluding  the  reading  of  scien- 
tific treatises  to  the  jury  has  been  fol- 
lowed.    This  was   a  criminal  case,  in 
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which  the  district  attorney  on  the  argu- 
ment had  been  permitted  to  read  to  the 
jury  certain  extracts  from  "  Brown   on 
Insanity."     No  evidence  had  been  a<l- 
duced    that  the   book   was  a  standard 
authority,  and  on  this  ground  the  deci- 
sion of  the  Supreme  Court  was  placed. 
But  from  the  language  used  by  the  judge 
who  delivered  the  opinion,  it  would  ap- 
pear that  hod  this  evidence  been  forth- 
coming, it  would  still  have   been  error 
in  the  court  below  to  have  allowed  the 
book  to  be  read  to  the  jury.     **  The  ex- 
pert" said  the  Supreme  Court  "is called 
to  assist  the  jury  in  reaching  a  just  con- 
clusion; his  testimony  is  necessarily  sul>- 
ject    to    the    supervision   of    the    jury. 
They  must  determine  not  only  whether 
the  hypothetical  case  on  which  his  opin- 
ion is  based  is  the  case  before  them  as 
established   by  credible   testimony,  but 
roust  consider  the  reasons  he  has  given 
for  his  opinions,  and  by  his  whole  testi- 
mony test  his  credibility  and  the  correct- 
ness of  his  judgment.     Inasmuch  as  the 
circumstances  on  which  the  jury  are  to 
aetermine  the  weight  to  be  given  the 
opinion  of  an  expert  are  more  numerous 
and  complicated  than  those  by  reference 
to  which  they  are  to  decide  on  the  con- 
sideration to  be  afforded  to  the  state- 
ments of  a  witness  with  re«pect  to  facts 
and  influences  involved,  if  any,  which 
are  within  the  reach  of  those  possessed 
of  no  special  or  scientific  acquirements, 
it  follows  that  it  is  peculiarly  important 
that  a  defendant    charged   with   crime 
should  be  confronted  by  the  expert  wit- 
nesses against  him,  and  that  they  should 
be  cross-examined  in  his  presence.     But 
where  the  opinions  of  a  writer  as  to  the 
presence  or  absence   of   insanity  upon 
facts  more  or  less   analogous   to  those 
claimed  by  the  prosecution  or  defence  to 
be  established  in  the  case,  are  permitted 
to  go  to  the  juiy,  the  writer  is  not  sworn 
or  cross-examined  at  all.    Such  evidence 
is  equally   objectionable  whtther  intro- 
duced by  the  people  or  by  the  defendant. 
If  held  admissible  the  question  of  insan- 


ity may  be  tried  not  by  the  testimony, 
but  upon  excerpts  from  works  presenting 
partial  views  of  variant  and  perhaps 
contradictory  theories.  In  the  case  be- 
fore us,  too,  there  was  no  evidence  that  the 
work  from  which  the  district  attorncv  read 
various  sections,  was  a  standard  author- 
ity in  the  medical  profession,  or  that  the 
author  was  an  expert." 

Ordway  v.  Hughes^  50  N.  H.  159 
(1870),  a  New  Hampshire  case,  indicates 
that  such  a  practice  is  not  permitted  at  all 
in  this  state.  This  was  an  action  against 
a  surgeon  for  malpractice,  by  which  in 
setting  a  fractured  bone,  the  lower  por- 
tion of  the  fractured  bone  was  pushed  up 
and  lapped  by  the  upper  portion,  thereby 
causing  a  shortening  of  the  limb.  In 
opening  the  case  to  the  jury  the  plain- 
tiflPs  counsel  offered  to  exhibit  to  them 
an  engraving  in  a  medical  book,  as  a 
chalk,  to  exhibit  his  meaning.  This  the 
court  refused  to  allow.  On  appeal  the 
ruling  was  sustained,  the  Supreme  Court 
holding  that  although  a  chalk  or  engrav- 
ing might  properly  be  exhibited  to  the 
jury  as  an  illustration,  yet  it  was  not 
proper  to  exhibit  it  as  taken  from  a 
medical  book\  for  this  would  give  it  an 
undue  importance  in  the  minds  of  the 
jury.  Said  Saroent,  J.,  '*The  en- 
graving that  was  offered  as  a  chalk 
taken  alone  was  not  objectionable.  The 
witness  may  use,  to  illustrate  his  mean- 
ing, and  the  counsel  to  illustrate  his 
case,  any  chalk,  whether  engraved  or 
more  roughly  sketched,  whether  made 
with  a  pen,  a  pencil,  a  paint  brush,  a 
coal  or  a  piece  of  chalk.  If  the  diagram 
alone  were  offered,  and  offered  simply  as 
a  chalk,  we  see  no  objection  to  it.  But 
when  it  was  offered,  as  the  case  shows 
this  was,  *  as  an  engraving  in  a  medical 
book,'  that  makes  it  at  once  improper  as 
evidence,  because  that  gives  it  an  undue 
importance  with  the  jury.  The  jury 
should  not  know  that  it  was  in  a  medical 
book,  or  a  law  book,  or  what  the  book 
was  that  contained  it.  In  fact  if  it  was 
to  go  to  the  jury  as  a  chalk,  it  should 
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not  be  in  any  book,  for  that  nimple  fact 
might  lead  the  jury  to  attach  an  undue 
importance  to  it.  If  the  jury  are  to  be 
tdd  (hat  the  cognrmg  ihown  them  is 
taken  from  a  medical  book  or  was  ^ 
Qp  by  some  distinguished  doctor  or  man 
of  science,  it  might  gire  it  a  weight, 
an  aathoritj  with  the  jury,  which  no 
mere  chalk  was  designed  to  hare  or 
would  have.  This  in  a  matter  which 
most  be  left  to  the  discretion  of  the 
court.  An  engraving  may  be  as  good  a 
chalk  as  anything,  but  it  should  not  be 
attached  to  or  contained  in  any  book^ 
nor  should  the  jury  be  told  from  what 
book  it  was  taken,  or  that  it  ever  was  in 
any  book,  and  nothing  should  be  said 
aboat  it  (»nly  that  it  is  to  be  used  as  a 
sketch  or  chalk  to  illustrate  the  case. 
Where  it  is  offered  a«?  a  part  of  a  medical 
book  or  as  the  work  of  some  distin- 
gnished  man,  then  the  presiding  judge 
should  exclude  it,  is  he  did  in  this  case 
Teiy  properly.  But  when  separated 
from  everything  else  and  offered  by  the 
counsel  or  a  witnei^s  simply  as  a  chalk t 
vith  nothing  said  as  to  whence  it  came 
from  or  who  made  it,  then  we  see  no  ob- 
jection to  it  on  the  ground  that  it  was 
engraved  or  painted,  unless  there  was 
Mmething  about  it  that  the  court  could 
see  was  calculated  to  mis:lead  the  jury. 
Wc  think  this  matter  must  and  ought  to 
be  left  to  the  presiding  justice  to  decide, 
a»  one  of  the  matters  in  his  discretion. 
In  this  ca«e  we  see  no  reason  why  the 
di«retion  was  not  properly  exercised." 
In  Illinois  the  question  has  hardly  been 
pqnarely  decided.  Yoe  v.  The  Peoj^e, 
49  III.  411,  was  a  mnrder  case  which 
was  tried  in  1868.  The  prosecuting 
attorney  was  permitted  against  the  ob- 
jections of  the  prisoner  to  read  to.  the 
jury  copious  extracts  from  medical 
works,  which  had  not  been  introduced 
in  evidence,  and  which  had  not  been 
proved  to  be  authorities,  and  to  state  to 
^  jury  that  what  he  had  read  was 
•nthority  upon  the  subject  of  poisoning 
^  argenic.    The  Supreme  Court  held 


this  to  be  improper,  but  added :  **  If 
the  staters  attorney  in  such  a  case,  or  in 
any  case,  read  from  medical  books  in  his 
argument  to  the  jury,  the  court  should 
instnKt  them  that  such  books  are  not 
evidence  but  theories  simply  of  medical 
men.**  In  Gale  y.  Rector ^  ft  Bradw. 
481  (1879),  decided  in  one  of  the  ap- 
pellate courts  in  1879.  the  quextion  was 
whether  a  surgeon  had  treated  the  de- 
fendant's wife  in  a  proper  manner. 
Upon  this  question,  the  defendant's 
counsel  was  permitted  to  read  an  ex- 
tract to  the  jury  from  Gross  on  Surgery. 
This  was  held  to  be  erroneous. 

A  leading  English  case  on  this  subject 
deserves  in  this  place  a  review  of  some 
length.  There  it  was  held  that  counsel 
in  addressing  the  jury  are  allowed  to 
read  from  or  refer  to  printed  Ixwks  for 
the  purpose  of  showing  the  opinions  of 
authors  or  others  on  particular  subjects. 
But  they  cannot  do  so  for  the  purpose 
of  proving  facts  :  Darby  v.  Ousely^  I  H. 
&  N.  12  (1856).  The  action  was  for  a 
libel  contained  in  an  article  entitled  '*  A 
Papal  Rebel  in  Her  Majesty's  Service." 
In  his  a<ldress  to  the  jury  the  defendant's 
counsel  proposed,  in  order  to  show  the 
doctrine  of  the  church  of  Rome  with 
respect  to  heretics,  to  read  certain 
canons  and  decrees  of  that  church,  viz. : 
those  of  the  Councils  of  Lateran,  Aries, 
Sens  and  Trent ;  also  a  paragraph  from 
a  book  published  by  a  Roman  Catholic 
priest  in  1822,  entitled,  '*  Development 
of  the  Church  of  Rome  in  Ireland  ;" 
also  to  read  from  histories  the  excom- 
munication by  the  Popes  of  various  here- 
tical sovereigns ;  also  to  read  the  bull 
**In  Coena  Domini,"  read  every 
Maundy  Thursday  at  Rome  by  the 
Pope ;  also  the  oath  of  a  Romnn 
Catholic  Bishop,  from  tlie  Pontificale 
Romanum,  and  some  of  the  notes  to  the 
Testament  published  by  the  Catholic 
College  of  Rheims  in  1852.  The  court 
refused  to  allow  him  to  read  any  of 
these  documents,  being  of  opinion  that 
if  they  were  of   authority  in   Catholic 
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countries,  they  oaght  to  be  proved  as 
foreign  law.  In  moving  for  a  new  trial, 
the  counsel  said  :  ^*  These  drxniments 
were  not  intended  to  l)e  referred  to  as 
evidence,  but  only  as  illustrating  the 
doctrines  by  which  the  plaintiff  acknowl- 
edged himself  bound.  The  works  of 
Hume,  Paley,  Bolingbroke,  Bacon, 
&c.,  are  frequently  cited  as  illustrating 
certain  themes.  On  the  trial  of  O'Con- 
nell  in  Ireland,  in  1843,  his  counsel 
read  to  the  jury  extracts  from  news- 
papers published  in  1831^  containing 
accounts  of  political  meetings  at  Bir- 
mingham, &c.,  and  also  speeches  in  Par- 
liament." But  Pollock,  C.  B.,  replied  : 
**  In  Rex  V.  //on«,  which  was  tried 
before  Lord  Ellenborocgh,  the  de- 
fendant cited  numerous  authors  for  the 
purpose  of  showing  that  parodies,  in- 
stead of  being  a  contempt  of  the  thing 
parodied,  were  a  tribute  to  its  merit. 
He  showed  that  Luther  had  parodied 
the  Lord's  Prayer,  and  Addison  the 
Creed.  Standard  authors  may  be  re- 
ferred  to  for  such  a  purpose,  or  as  show- 
ing the  opinions  of  eminent  men  on  par- 
ticular subjects,  hU  not  to  prove  facts, ^^ 
On  further  consideration,  all  the  judges 
thought  the  ruling  correct.  **  No  doubt 
under  certain  circumstances,"  said  the 
Chief  Baron  for  the  whole  court,  "  as  in 
Honest  Case,  counsel  and  defendants 
have  been  permitted  to  refer  very  largely 
to  printed  works.  If  a  question  arose  as 
to  composition  for  the  purpose  of  show- 
ing that  a  particular  expression  was  not 
in  reproach,  but  laudatory ;  or  that  cer- 
tain words  were  not  used  in  an  ironical 
sense ;  works  in  prose  and  verse  may  be 
'  referred  to.  Orf  the  trial  of  Mr.  O'Con- 
nell  very  large  quotations  were  made 
from  books  and  speeches  ;  so  also,  in  an 
information  against  John  and  Jjcigh 
Hunt,  for  a  seditious  libel,  Ivord 
BRoroHAM  quoted  several  books  not 
in  evidence ;  but  when  on  a  subsequent 
occasion  he  proposed  to  read  books  for 
the  purpose  of  proving  facts.  Lord  El- 
LF.KBOB0UGH    intcmiptcd  him,  saying, 


that  he  might  refer  to  particular  writers 
upon  general  subjects,  but  that  he  could 
not  bring   forward   their   statements  to 
prove  facts.     It  could  never  be  supposed 
that  books  might  be  referred  to  for  the 
purpose  of  proving  the  best  mode  of  con- 
ducting agriculture.     If  a  landlord  com- 
plained of  a  farmer  for  not  properly  cul- 
tivating his  land,  he  could  not  refer  to 
books  in  order  to  show  in  what  way  the 
land  ought  to  be  cultivated,  for  that  must 
be  proved  before  the  jury,  who  are  sworn 
to  try  secundum  allegata  ei  probata.     So 
in  an  action  on  a  warranty  of  a  horse, 
it  would  not   be  allowable  to  refer  to 
works  of  a  veterinary  surgeon,  in  order 
to  show  what  is  unsoundness.     In  this 
case,  the  defendant's  counsel  proposed  to 
read  certain  specific  canons,  not  as  mat- 
ters   of    speculative    opinion,    but    as 
Canons  of  the  Church  of  Rome,  promul- 
gated by  authority  and  sanctioned  by  the 
Pope  in  council.     These  are  matters  of 
fact,  and  if  of  any  authority,  ought  to 
have  been  proved.     The  learned  counsel 
was  opening   a  case  for  the   defendant 
which  consisted  merely  of  observotions 
on  facts  already  proved  ;  for  he  had  an- 
nounced   his  intention   not  to   call  wit- 
nesses, and,  therefore,  could  not  after- 
wards be  allowed    to  do  so.     Then  he 
proposed  to  read  from  various  histories, 
the  excommunication   by  the   Popes  of 
heretical    sovereigns,  and    also    to  read 
the    bull    'In    Coena     Domini.'       The 
leaiTied  judge  very  properly  ruled  that 
he  might  refer  generally  to  the  fact  that 
Popes  have  excommunicated  sovereigns, 
but  that  he  had  no  right  to  read  the  terms 
of  a  specific  bull,  as  that  was  a  matter  to 
be  proved.  It  is  the  same  with  respect  to 
the  Pontificale  Romannm,  and  the  notes    . 
to  the  Rheims  Testament.     In  short,  the 
defendant's  counsel  wanted  to  prove  cer- 
tain facts  ;  he  opened  them  as  facts,  and 
supposed  that  because  he  could  find  them 
in  certain  documents  and  books,  he  was 
relieved  from   the   necessity  of  calling 
witnesses  to  prove  them^  thereby  avoiding 
a  reply." 
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Bat  there  is  one  purpose  for  which,  this  exception,  and  its  conclusion  is  forti- 

aocordiDg  to  tlie  principal  case,  bookii  of  fied  by  the  earlier  case  of  the  City  of 

science  mar  be  read  in  evidence,  viz.  :  to  lUpon  v.  Bittel  (30  Wis.  619),  decided 

contradict  a  witness   who   has   testified  in  Wisconsin  in  1872. 
oonoemiog  statements  alleged   by   him  JoiiN  D.  Lawsow. 

to  be  contained  in  the  book.     The  lead-         St.  Louis,  Mo. 
iog  case  of  Planey  V.  CaJiill,  lays  down 


Supreme  Court  of  Illinois. 

CHICAGO,  BURLINGTON  AND  QUINCY  RAILROAD  COMPANY  o. 

JOHNSON,  Administratrix. 

Negligence  is  the  opposite  of  care  and  prudence — the  omission  to  use  the  means 
reasonably  necessary  to  avoid  injury  to  others. 

To  maintain  an  action  for  negligence,  there  must  be  fault  on  the  part  of  the  defend- 
ant, and  no  want  of  ordinary  care  on  the  part  of  the  plaintiff. 

In  their  legal  sense  the  words  *  *  ordinary  negligence  mean  the  want  of  ordinary 
diligence,  and  are  to  be  distinguished  from  the  words  *' slight  negligence,"  which 
mean  the  want  of  great  diligence.  The  doctrine  of  comparative  negligence  applies 
only  to  cases  of  slight  negligence,  and  it  is  therefore  error  to  instruct  the  jury  that 
platntiflf  tliough  guilQr  of  ordinary  negligence  may  yet  recover  if  his  negligence  was 
slight  in  comparison  with  defendant's  gross  negligence. 

The  speed  of  a  railway  train  is  a  subject  upon  which  any  one  is  entitled  to  express 
an  opinion,  the  jnry  being  presumably  able  to  estimate  such  opinion  for  what  it  is 
worth. 

Error  to  Kendall  county. 

The  opinion  of  the  court  was  delivered  by      , 

ScHOLFiELD,  J. — The  declaration  coDtains  two  counts.  In  the 
first,  the  allegation  is  general  that  the  defendant  negligently  drove 
and  managed  its  locomotive,  etc.  In  the  second,  the  negligence 
alleged  is  in  driving  its  engine,  etc.,  at  a  rate  of  speed  prohibited 
by  an  ordinance  of  the  town  of  Piano. 

At  the  time  he  received  the  fatal  injury,  plaintiff's  intestate  was 
in  the  employ  of  a  firm  engaged  in  the  manufacture  of  the  Marsh 
Harvester,  at  the  shops  of  the  company  of  that  name  at  Piano. 
For  the  convenience  of  those  in  charge  of  these  shops,  a  switch 
had  been  laid  on  the  grounds  of  the  Marsh  Harvester  Company, 
connecting  with  defendant's  main  track,  which  was  used  by  those  in 
charge  of  the  shops  for  unloading  materials  shipped  to  the  shops 
and  for  loading  machines  to  be  shipped  from  the  shops.     In  one  of 
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the  buildings  used  for  shops,  was  a  saw  room,  the  door  of  which 
opened  towards  this  switch,  and  within  ten  or  twelve  feet  of  it.  It 
was  the  duty  of  plaintiffs  intestate,  in  conjunction  with  several 
others,  to  take  lumber  out  of  the  saw  room  by  that  door  and  across 
the  track  to  another  part  of  the  grounds  of  the  Harvester  Company. 
While  thus  occupied,  and  as  he  was  passing  over  this  switch  with  a 
load  of  lumber  on  his  shoulder,  one  of  the  defendant's  trains,  which 
was  being  backed  along  the  side  track,  struck  and  instantly  killed 
him. 

The  evidence  tended  to  show  that  the  defendant  did  the  switch- 
ing for  the  shops  twice  a  day,  at  fixed  regular  hours,  which  were 
generally  known  to  the  employees  in  and  about  the  shops ;  that  the 
deceased  had  been  engaged  in  the  performance  of  the  duties  that 
he  then  was  performing,  for  several  months ;  that  others  saw  the 
approaching  train  and  gave  him  warning ;  and  that  by  looking  in 
the  proper  direction  the  train  could  have  been  observed  in  time  to 
have  avoided  the  injury.  As  to  the  weight  of  this  evidence,  it  is 
not  our  province  to  express  any  opinion.  It  is  suflSicient  to  state 
there  was  evidence  of  this  tendency  before  the  jury.  There  was  also  a 
conflict  in  the  evidence  as  to  the  rate  of  speed  at  which  the  train  was 
moving,  some  evidence  tending  to  show  that  it  was  less  than  that 
allowed  by  the  ordinance  of  the  town  of  Piano,  and  some  tending 
to  show  that  it  was  greater.  Among  other  instructions  given  by 
the  court  at  the  instance  of  the  plaintiff,  were  the  following : 

1.  The  jury  are  instructed  that  the  fact  that  a  municipal  cor- 
poration by  ordinance  prohibits  the  runningof  engines,  locomotives 
and  railway  trains  At  a  certain  rate  of  speed,  as  for  example,  six 
miles  an  hour  through  its  corporate  territory,  does  not  warrant  or 
license  the  running  of  such  trains  at  such  rate  of  speed.  It  is  the  duty 
of  those  having  the  management  and  control  of  such  engines,  loco- 
motives and  trains  to  conform  the  rate  of  speed  to  the  safety  of  the 
public  at  all  places  where  such  a  rate  of  speed  would  probably 
cause  the  death  of  individuals,  or  endanger  their  personal  safety. 
If,  therefore,  the  jury  believes  from  all  the  evidence  in  this  cause, 
that  the  defendant  at  the  time,  and  on  the  said  side  track  where 
said  Johnson  was  killed  (if  the  proof  shows  that  Johnson  was  killed 
on  the  side  track  in  question)  was  running  its  said  train  of  cars  and 
locomotive  at  a  rate  of  speed  dangerous  to  the  personal  safety  of 
those  whose  right  and  privilege  it  was  to  cross  the  said  side  track, 
and  that  by  reason  of  such  dangerous  rate  of  speed  of  said  loco- 
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motive,  engine  and  carS|  plain tiflTs  intestate,  while  in  the  exercise 
of  reaaonable  prudence  and  care,  was  struck,  run  over  and  killed 
by  said  defendant,  the  verdict  should  be  for  plaintiff,  and  the  jury 
should  80  find.  But  if  the  jury  believe  from  the  evidence  that 
Johnson  did  not  exercise  ordinary  care,  yet  that  Johnson's  negli- 
gence vras  slight,  and  that  the  negligence  of  the  defendant  was 
gross  in  comparison  with  each  other,  then  the  plaintiflf  must  re- 
cover, and  the  verdict  must  be  for  the  plain ti if. 

2.  The  court  instructs  the  jury  that  railroad  companies  in  cities 
and  thoroughfares  where  there  are  many  persons  frequently  pass- 
ing over  their  tracks,  are  under  legal  obligations  to  regard  the 
safety  of  such  persons,  and  must  conduct  their  trains  and  regulate 
their  speed  with  reference  to  the  safety  of  the  public  at  such  places 
or  be  liable  for  damages  resulting  from  such  negligence  or  wilful- 
ness. If,  therefore,  the  jury  believe  from  all  the  evidence  in  this 
cause,  that  the  said  Christian  L.  Johnson  was  killed  by  said  defend- 
ant, its  agent  or  employees,  without  negligence  on  his  part,  by  reason 
of  the  rapid  and  unlawful  running  of  one  of  its  trains,  as  in  plain- 
tiffs declaration  charged,  the  verdict  should  be  for  the  plain tiiT. 
Bat,  if  from  all  the  evidence  it  should  appear  that  Johnson  was 
not  exercising  ordinary"  care,  yet  the  plaintiff  may  recover, 
if  Johnson*s  negligence  was  slight,  and  that  of  defendant  was 
gross  in  comparison  with  each  other,  and  the  verdict  must  be  for 
filaintiif. 

3.  The  jury  are  instructed  that  if  they  believe  from  all  the  evi- 
dence in  this  cause  that  at  the  time  of  the  alleged  killing  of  the 
said  Christian  L.  Johnson,  the  said  killing  took  place  at  and  within 
the  corporate  limits  of  the  town  of  Piano,  in  the  county  of  Kendall 
and  state  of  Illinois,  and  that  at  said  time  there  was  in  force  a  valid 
ordinance  in  said  incorporated  town,  prohibiting  the  running  in  the 
corporate  limits  of  said  town,  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  locomotives,  engines  and  freight  trains,  and  if  the 
jury  further  believe  from  all  the  evidence  in  this  cause,  that  at 
said  time  and  place,  the  defendant  was  running  one  of  its  engines 
with  cars  attached,  at  a  greater  rate  of  speed  than  was  permitted 
bj  said  ordinance,  and  that  by  reason  of  such  unlawful  rate  of 
speed,  if  such  speed  is  shown  by  the  proof,  the  said  Johnson,  with- 
out fault  or  negligence  on  his  part,  was  killed,  the  verdict  of  the 
jury  should  be  for  the  plaintiff,  6ut  if  from  all  the  evidence  in  this 
cause  it  appears  the  plaintiffs  intestate,  Johnson,  was  not  exercis- 
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ing  ordinary  care,  yet  the  plaintiff  may  recover,  provided  the  jury 
believe  that  Johnson's  negligence  was  slight,  and  the  negligence 
'of  the  defendant  gross  in  comparison  with  each  other,  then  the  ver* 
diet  must  be  for  plaintiff. 

The  doctrine  has  been  announced,  and  often,  reiterated  in  this 
court,  that  in  order  to  authorize  the  plaintiff  to  recover  on  the 
ground  of  the  mere  negligence,  as  distinguished  from  the  wilful 
tort  of  the  defendant,  it  must  appear  that  the  party  injured  exer- 
cised ordinary  care,  such  as  a  reasonably  prudent  person  will  always 
adopt  for  the  security  of  his  person  or  property,  to  avoid  the  injury 
complained  of.  In  the  Jacob's  Case,  20  Ills.  488,  where  the  doc- 
trine of  comparative  negligence  was  first  announced,  one  of  the 
rulings  is :  '^  To  maintain  an  action  for  negligence,  there  must  be 
fault  on  the  part  of  the  defendant,  and  no  want  of  ordinary  care 
on  the  part  of  the  plaintiff.'*  And  so  it  was  ruled  in  C,  B,  ^  Q. 
Railroad  Co.  v.  Hazzard^  26  111.  375 ;  C,  B.  ^  Q.  Railroad  Co. 
V.  Dewey^  Adrn'r,  Id.  255 ;  III.  Central  Railroad  Co.  v.  Simmons^ 

38  Id.  242 ;  Chicago  and  Alton  Railroad  Co.  v.  Oretzner,  46  Id. 
76;  0.  ^  N.  W.  Railroad  Co.  v.  Sweeney,  52  Id.  325;  C,  B.  ^ 
Q.  Railroad  Co.  v.  Bamerellet  a/.,  81  Id.  450 ;  C,  B.  Sf  Q.  Rail- 
road Co.  v.  Lee,  68  Id.  580.  In  the  cUse  last  cited,  it  was  said, 
after  stating  the  rule  of  comparative  negligence :  ^'  It  is  an  essen- 
tial element  to  the  right  of  action  in  all  cases,  the  plaintiff  or  party 
injured  must  himself  exercise  ordinary  care,  such  as  a  reasonablj^ 
prudent  person  will  always  adopt  for  the  security  of  his  person  or 
property.  There  are,  and  there  can  be  no  degrees  of  gross  negli- 
gence. The  cases  all  go  to  the  length  of  holding  where  a  party 
has  been  injured  for  the  want  of  ordinary  care,  no  action  will  lie 
unless  the  injury  is  wilfully  inflicted.  See  also,  St.  L.y  A.  ^  T. 
H.  Railroad  Co.  v.  Manly,  58  111.  300. 

These  instructions,  it  is  to  be  borne  in  mind,  relate  to  the  law 
of  negligence,  which  according  to  the  generally  approved  definition 
of  Alderson,  B.,  in  Blyth  v.  Birmingham  Water  Works  Co.,  11 
Exch.  784,  "is  the  omission  to  do  something  which  a  reasonable 
man,  guided  upon  those  ordinary  considerations  which  ordinarily  reg- 
ulate the  conduct  of  human  affairs  would  do,  or  doing  something 
which  a  prudent  and  reasonable  man  would  not  do.  See  Railroad 
Co.  y.  Jones,  95  U.  S.  (5  Otto)  439,  or,  according  to  the  more  terse 
definition  of  this  court  in  (?.  W.  Railroad  Co.  v.  Haworth  et  al.^ 

39  Ills.  353 :   "  The  opposite  of  care  and  prudence ;  the  omission 
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to  use  the  means  reasonably  necessary  to  avoid  injury  to  others." 
When  there  is  a  particular  intention  to  injure  or  a  degree  of  wil- 
ful and  wanton  recklessness  which  authorizes  the  presumption  of 
an  intention  to  injure  generally,  the  act  ceases  to  be  merely  negli- 
gent, and  becomes  one  of  violence  or  fraud. 

^^  In  negligence,  there  is  no  purpose  to  do  a  wrongful  act  or  to 
omit  the  performance  of  a  duty  :*'  Gardner  v.  Ileartt,  3  Denio 
236-7.  "  Negligence,  even  when  gross,  is  but  an  omission  of  duty. 
It  i3  not  designed  and  intentional  mischief,  although  it  may  be 
cogent  evidence  of  such  an  act  :*'  Tonawanda  Railroad  Co.  v. 
Munger,  5  Denio  267.  See  also  Wharton  on  Neg.,  sects  1,  2  and 
3.  In  holding  the  plaintiff  may  recover  in  an  action  for  negligence, 
notwithstanding  he  has  been  guilty  of  contributive  negligence, 
where  his  negligence  is  but  slight  and  that  of  the  defendant  gross 
in  ^mparison  with  each  other,  it  must  of  course  be  understood  the 
terms  "slight  negligence '' and  "  gross  negligence  "  are  used  in 
their  legal  sense  as  de6ned  by  common-law  judges  and  text  writers, 
for  otherwise  the  terms  would  convey  no  idea  of  a  definite  legal 
rule  as  defined  by  those  judges  and  writers.  These  terms  express 
the  extremes  of  negligence. 

Beyond  gross  or  less  than  slight,  there  is  no  degree  of  negli- 
gence. "Gross  gross,"  ** grosser  gross,"  and  .'* grossest  gross," 
and'*  slight  slight,"  "  slighter  slight,"  and  "slightest  slight,"  are 
absurd,  and  in  a  legal  sense  impossible  terms.  What  is  less  than 
slight  negligence  the  law  takes  cognisance  of,  as  a  ground  of  action, 
and  beyond  gross  negligence,  the  law,  while  recognising  there  may 
be  liability  for  a  trespass  because  of  a  particular  intention  to  do 
wrong,  or  of  a  degree  of  wilful  and  wanton  recklessness,  which 
authorizes  the  presumption  of  a  general  intention  to  do  wrong, 
recognises  no  degree  of  negligence.  The  definition  of  gross  neg- 
ligence itself  proves  that  it  is  not  intended  to  be  the  subject  of 
comparison.  It  is  **the  want  of  slight  diligence."  Slight  negli- 
gence is  "  the  want  of  great  diligence,  and  intermediate  there  is 
ordinary  negligence  which  is  defined  to  be  the  want  of  ordinary 
diligence":  Story  on  Bail.,  sect.  17,  Shear.  &  Red.  on  Neg.  (2d 
ed.)  sects.  16, 17  ;  Cooley  on  Torts  631  ;  G,  M.  ^  T.  Railroad  Go. 
V.  RockafelloWj  17  Ills.  541.  In  applying  the  measure  of  slight  and 
gross  negligence  to  the  acts  of  the  respective  parties  charged  to 
ha?e  been  negligent,  it  is,  of  course,  always  to  be  held  in  remem- 
brance that   the  term  "negligence"  is,   itself  relative,  and  its 
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application  depends  on  the  situation  of  the  parties  and  the  degree 
of  care  and  vigilance  which  the  circumstances  reasonably  impose : 
Cooley  on  Torts  630.  The  question  therefore,  in  the  preseni 
instance,  related  to  the  measure  of  care  under  the  circumstances 
shown  by  the  evidence  to  have  existed,  imposed  upon  the  respective 
parties.  It  was  to  that  measure  of  care  that  these  instructions 
related ;  and  if  they  had  related  to  any  other  they  would  for  that 
cause  alone  have  been  erroneous.  The  word  "  diligence"  as  used  in 
the  definitions  of  the  degrees  of  negligence  to  which  we  have 
referred  is  synonymous  with  "  care."  This  is  shown  by  the  text 
in  Story,  immediately  following  the  definition  quoted.  It  is  there 
said  :  "  For  hewho  is  only  less  diligent  than  very  careful  men,  can 
not  be  said  to  be  more  than  slightly  inattentive ;  he  who  omits 
ordinary  care,  is  a  little  more  negligent  than  men  ordinarily  are ;  and 
he  who  omits  even  slight  diligence  fails  in  the  lowest  degree  of  pru- 
dence and  is  deenved  grossly  negligent.**  It  can  not,  then,  legally 
be  true  that  where  the  plaintiff  fails  to  exercise  ordinary  care,  and 
the  defendant  is  guilty  of  negligence  only,  that  the  plaintiff's  neg- 
ligence is  slight,  and  that  of  the  defendant  gross  in  comparison  with 
each  other.  We  have  seen  the  measure  is  to  be  applied  with 
reference  to  the  rights,  duties  and  obligations  of  the  respective  par- 
ties, under  the  peculiar  circumstances  in  evidence.  Whether,  there- 
fore, the  plaintiff  has  failed  to  exercise  ordinary  care,  is  to  be 
determined  (and  there  can  be  no  presumption  under  these  instruc- 
tions otherwise),  with  reference  to  his  rights,  duties  and  obligations, 
and  the  rights,  duties  and  obligations  of  the  defendant,  under  the 
peculiar  circumstances  here  in  evidence.  Being  thus  determined 
that  he  has  failed  to  exercise  ordinary  care,  the  legal  conclusion  is 
he  is  guilty  of  ordinary  negligence.  The  utmost  degree  of  neg- 
ligence merely  (and  it  is  of  this  only,  and  not  of  trespasses  or 
other  wrongs  that  the  instructions  speak),  of  which  the  defendant 
can  be  guilty,  is  gross  negligence. 

The  plaintifiTs  negligence,  then,  by  the  very  terms  employed 
is  ordinary,  and  that  of  the  defendant  gross  in  comparison  with 
each  other.  The  language  employed,  in  effect,  says,  although  as 
to  this  particular. act,  the  plaintiff  was  guilty  of  ordinary  negligence, 
and  the  defendant  guilty  of  gross  negligence,  still  if  the  jury 
believe  the  plaintifiTs  negligence  was  slight,  that  is,  that  it  was  not 
what  the  very  terms  employed  admits  it  to  have  been,  and  that  of 
the  defendant  gross,  in  comparison  with  each  other,  they  will  find 
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the  defendant  guilty,  etc.  Surely  it  needs  do  demonstration  that 
if  as  to  a  particular  act  the  negligence  of  the  plain ti AT  was  ordinary 
aod  that  of  the  defendant  gross,  their  relation  is  not  changed  by 
comparing  them  with  each  other.  The  same  evidence  that  deter- 
mines the  one  is  gross  and  the  other  ordinary  fixes  their  relative 
degrees  with  reference  to  each  other. 

It  seems  to  be  thought  what  is  said  in  Stratton  v.  Street  City 
Bom  Railway  Co.^  95  111.  25,  in  criticising  certain  instructions 
there  given,  sustains  the  ruling  below  in  regard  to  these  instructions. 
This  is  a  misapprehension.  In  those  instructions  it  was  said  a 
failure  to  exercise  ordinary  care  was  gross  negligence  ;  and  in  one 
It  was  said  no  action  would  lie  if  the  plaintiff  failed  to  exercise 
ordinary  care  unless  the  defendant  wilfully  inflicted  the  injury. 
We  have  before  herein  shown  both  these  positions  to  be  inaccurate. 
•ihe  failure  to  exercise  ordinary  care  is  only  ordinary  negligence ; 
*fld  although  a  plaintiff  might  not  exercise  ordinary  care,  yet  the 
defendant  would  be  liable  for  injuring  him,  if  his  act  causing  in- 
jury wgg  go  wilfully  and  wantonly  reckless  as  to  authorize  the 
presumption  of  an  intention  to  injure  personally,  notwithstanding 
be  might  have  had  no  special  intention  to  injure  the  plaintiff. 

These  instructions  are  clearly  erroneous  in  the  respect  pointed 
oat,  and  might  necessarily  have  misled  the  jury  as  to  the  doctrine 
of  comparative  negligence.  There  is  in  them  moreover  a  manifest 
attempt  to  connect  discordant  propositions,  which  always  tends  to 
confusion.  Attempts  to  blend  separate  and  distinct  legal  proposi- 
tions in  the  same  sentence  or  paragraph  usually  causes  error  in 
that  it  tends  to  confuse  and  mislead,  and  should  be  avoided. 

The  objection  taken  to  the  admission  of  evidence  with  regard  to 
the  speed  of  the  train,  is  not  tenable.  This  is  clearly  a  subject 
ipon  which  any  one  is  entitle  to  express  an  opinion,  the  jury  being 
presumably  able  to  estimate  it  for  what  it  was  worth.  Nor  can  we 
^J  that  the  evidence  of  the  property  of  the  family  of  the  deceased 
did  any  harm,  although  it  was,  technically,  erroneous  to  admit  it. 
In  a  future  trial  this  error  can  and  should  be  avoided. 

For  the  error  in  giving  the  Ist,  2d  and  3d  of  the  plaintiff's  in- 
structions, the  judgment  is  reversed  and  the  cause  remanded. 

Separate  opinion  by 

DiCKBY,  J. — I  concur  in  the  judgment  rendered  in  this  case. 
"^liile  the  evidence  tends  to  charge  the  defendant  with  palpable 
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negligence,  still,  in  my  judgment,  there  is  no  evidence  tending  to 
show  gross  negligence  on  the  part  of  defendant,  and  the  turning 
question  in  the  case  in  fact  seems  to  be,  whether  the  plaintiff's  intes- 
tate used  ordinary  care.  In  such  a  case  I  think  it  error  to  submit 
to  the  jury  the  rule  of  law  as  to  comparative  negligence.  On  this 
ground  the  judgment  ought  to  be  reversed. 

There  is,  however,  a  line  of  thought  in  the  opinion  prepared  by 
Mr.  Justice  Scuolfield,  which  I  think  a  departure  from  the  law 
as  laid  down  by  this  court  ever  since  the  decision  of  the  Jacobs 
Case,  in  20  111.  488. 

I  do  not  think  that  the  terms  ^'  slight  negligence,''  and  ^^  gross 
negligence,"  as  used  in  the  opinion  delivered  in  the  Jacobs  Case, 
and  in  the  long  series  of  cases  which  have  followed  that  case,  were 
used  in  the  sense  of  the  definitions  quoted  from  Story,  in  his  trea- 
tise on  bailments.  That  author,  in  the  same  work,  says :  ^'  There  are 
infinite  shades  of  care  or  diligence,  from  the  slightest  momentary 
thought,  to  the  most  vigilant  anxiety.  There  may  be  a  high  degree 
of  diligence,  a  common  degree  of  diligence,  and  slight  degree  of 
diligence."  He  defines  *' ordinary  diligence  "  as  "  that  degree  of 
diligence  which  men  in  general  exert  in  respect  to  their  own  con- 
cerns." He  defines  '*  extraordinary  diligence  "  as  "  that  which 
very  prudent  persons  take  of  their  own  concerns."  And  he  says 
^'  slight  diligence  "  is  ^^  that  which  persons  of  any  prudence  at  all 
take  of  their  o^n  concerns."  All  this  is  r&adily  understood — is 
in  harmony  with  the  common  meaning  of  the  words  used  ;  but  when 
he  says,  in  sect.  17,  that  '*  ordinary  negligence  "  may  be  defined  to 
be  "  the  want  of  ordinary  diligence,"  and  "  slight  negligence  "  to  be 
"the  want  of  great  diligence,"  and  *' gross  negligence"  to  be 
"the  want  of  slight  diligence,"  he  surely  docs  not  give  to  these 
phrases  the  meaning  in  which  they  are  used  in  a  common  or  popu- 
lar sense,  or  the  meaning  in  which  they  have  generally  been  used 
by  this  court  in  the  Jacobs  Case,  and  other  kindred  cases ;  nor 
does  he  give  the  meaning  which  would  naturally  be  adopted  by  a 
jury  in  giving  effect  to  an  instruction  given  by  the  court.  Giving 
the  words  their  popular  sense,  it  would  rather  seem  that  ordinary 
negligence  would  be  such  negligence  as  men  of  common  prudence 
indulge  in,  which  betokens  only  the  exercise  of  ordinary  care,  and  not 
the  want  of  ordinary  care,  as  is  suggested.  This,  where  the  law 
requires  only  ordinary  care,  is  not  negligence  at  all,  for  in  law  neg- 
ligence is  always  faulty.     It  is  the  failure  in  some  degree  to  use 
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that  care  which  the  law  requires  under  the  circumstances.  In  a 
case  where  the  law  demands  only  the  use  of  ordinary  care,  and 
ordinary  care  is  actually  exercised,  there  is  in  law  no  negligence 
whatever.  In  such  case  it  is  not  true  that  the  want  of  great  dili- 
gence is  in  law  slight  negligence.  In  the  popular  sense  of  the  words, 
slight  negligence  is  a  slight  want  of  the  care  which  the  circumstances 
demand.  A  man  obviously,  therefore,  may  in  such  case  fail  slightly 
to  use  ordinary  care,  and  in  the  popular  sense  of  the  words  he 
would  be  guilty  of  slight  negligence,  and  only  slight  negligence, 
and  this,  although  he  did  not  do  all  that  ordinary  care  required. 
And  80  of ''  gross  negligence."  Its  popular  meaning  is  a  very  great 
failare  to  use  the  care  which  the  law  requires.  It  is  not  essential 
to  gross  negligence  that  there  shall  be  an  utter  want  of  care,  or, 
in  the  language  of  Story,  "the  want  of"  even  "slight  diligence." 
The«  exercise  of  slight  diligence,  where  the  highest  degree  of  care 
is  by  law  required,  may  still  leave  the  party  guilty  of  gross  negli- 
gence—that is,  guilty  of  a  very  great  failure  to  exercise  the  high- 
est care. 

Nor  do  I  concur  in  the  dicta  which  say  there  are  and  can  be  no 
degrees  in  gross  negligence,  and  no  degrees  in  slight  negligence. 
The  adjectives  "slight,"  and  "gross,"  seem  to  me  to  be  capable 
of  comparison,  as  most  adjectives  are.  I  see  no  absurdity  in  say- 
'«g  "gross,"  "  more  gross,"  "  most  gross,"  or  "  gross"  "  grosser,*' 
"grossest,"  or  "slight,"  "more  slight,"  "slightest."  In  fact,  in 
the  quotation  supra,  from  Story,  he  speaks  of  "infinite  shades  of 
care,"  from  the  "slightest"  momentary  thought  to  the  "most  vig- 
ilant solicitude."  In  fact,  the  imperfection  of  these  definitions  of 
Story  leads  Cooley,  in  his  work  on  Torts,  page  630,  to  say  of  this 
classification,  that  it "  only  indicates  that  under  the  special  circum- 
stances great  care  or  caution  was  required,  or  only  ordinary  care, 
or  only  slight  care;"  and  to  add,  "if  the  care  demanded  was  not 
exercised,  the  case  is  one  of  negligence."  The  terms,"  slight  neg- 
ligence," or  "moderate  negligence,"  or  "gross  negligence,"  do  not 
indicate  offences  of  a  diff'erent  nature,  but  different  degrees  in 
offences  of  the  same  nature. 

I  think,  therefore,  there  may  be  cases  in  which  it  may  be  legally 
true  that  the  plaintiff  has  failed  in  some  degree  to  exercise  ordinary 
care,  and  that  in  the  same  case  t^e  defendant  has  been  guilty  of 
gross  negligence  wherein  the  plaintiff's  negligence  may  be  slight — 
that  is,  may  consist  of  a  slight  failure  to  use  ordinary  care — and 
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that  of  the  defendant  gross  in  comparison  therewith.  To  my  mind 
the  proposition  that  a  plaintiffs  negligence  is  slight,  is  not  incom- 
patible with  the  proposition  that  he  has  failed  in  some  degree  to  use 
ordinary  diligence. 

I  pursue  this  discussion  no  further  here,  for  the  reason  that  in 
my  judgment  the  propriety  of  adopting  in  this  connection  Mr. 
Story's  definitions,  is  a  question  which  does  not  come  in  judgment 
in  this  case. 


Perhftps  the  best  definition  of  negli- 
gence that  has  come  to  the  writer's 
notice,  is  tliat  of  Judge  Coolet  in  his 
work  on  Torts  (p.  630),  where  he  defines 
negligence  in  a  legal  sense  to  be  no  more 
nor  less  than  **  the  failure  to  observe,  for 
the  protection  of  the  interests  of  another 
person,  that  degree  of  care,  precaution 
and  vigilance  which  the  circumstances 
justly  demand,  whereby  such  other  per- 
son suffers  injury."  To  the  same  effect 
are  the  words  of  Willbs,  J.,  in  Grili  v. 
General  Iron  Screw  Colliery  Co,,  L.  R., 
I  C.  P.  612,  who  said  :  '*  Confusion  has 
arisen  from  regarding  negliyrence  as  a 
positive  instead  of  a  negative  word.  It 
is  really  the  absence  of  such  care  as  it 
was  the  duty  of  the  defendant  to  use." 

Negligence  is  usually  divided  into 
three  degrees — slight,  ordinary  and  gross 
negligence.  Ever  since  the  decision  of 
the  leading  case  of  Coygs  v.  Bernard,  2 
Ld.  Raym.  909,  in  which  Lord  Holt 
defined  these  diflfeixnt  degrees,  these 
terms  have  been  used  by  the  majority  of 
judges  and  text  writers  as  a  convenient 
mode  of  describing  the  degree  of  respon- 
sibility for  the  failure  to  observe  that 
degree  of  care  which  constitutes  negli- 
gence. See  Story  on  Bailments,  sect. 
17;  Shear.  &  Red.  on  Neg.,  sects.  16, 
17,  and  cases  there  cited;  Gibh'n  v. 
McMullen,  L.  R.,  2  l\  C.  317,  3.36,  per 
Lord  Chelmsford  ;  Moffatt  v.  Bate- 
man,  3  Id.  115. 

The  propriety  of  this  classification  has, 
however,  been  questioned  in  a  number 
of  modern  cases  and  by  several  learned 
text  writers.     Thus  in  WVsm  v.  Brett, 


11  M.  &  W.  113,  Baron  Rolyb  re- 
marked that  he  '<  could  see  no  difference 
between  negligence  and  grots  negligence ; 
that  it  was  the  same  thing  with  the  ad> 
dition  of  a  vituperative  epithet."  In 
Hanter  v.  Dibbin,  2  Q.  B.  646,  661, 
also,  Lord  Denmah,  C.  J.,  said:  **It 
may  well  be  doubted  whether,  between 
gross  negligence  and  negligence  merely, 
any  intelligible  distinction  exists."  Seo 
also,  Grill  v.  General  Iron  Screw  Col- 
liery Co,,  L.  R.,  I  C.  P.  600,  612  ; 
Austin  V.  Manchester,  ^c.  Railway  Co., 
10  C.  B.  474 ;  Beal  v.  S,  Devon  RaU- 
road  Co,,  3  11.  &  C.  337  ;  P^kins  v.  N. 
Y,  Cent,  Railroad  Co,,  24  N.  Y.  206  ; 
Wells  v.  A^.  Y,  Cent,  Railroad  Co.,  Id. 
181  ;  Smith  v.  A'.  1'.  Cent.  Railroad  Co., 
Id.  241  ;  Steamboat  New  World  v.  King, 
16  How.  474  ;  Brtggsv,  Taylor,  28  Vt. 
185;  Milwaukee,  ^c,  Railroad  Co,  r. 
Arms,  91.  U.  S.  494  ;  Cassy,  Boston  ^ 
L,  Railroad  Co.,  14  Allen  448  ;  67//  v. 
Middleton,  105  Mass.  479 ;  Lane  t. 
Boston  ^  A.  Railroad  Co,,  112  Mass. 
455  ;  Evans  on  Agency  *237,  238  ; 
Coolcy  on  Torts  630.-  With  reference 
to  this  subject  the  learned  author  last 
cited  says  :  *'  Some  writers  classify  neg- 
ligence as  gross  negligence,  ordinary 
negligence  and  slight  negligence ;  but 
this  classification  only  indicates  this : 
that  under  the  special  circumstances 
great  care  and  caution  were  required,  or 
only  ordinary  care,  or  only  slight  care. 
If  the  care  demanded  was  not  exercised, 
*  the  case  is  one  of  negligence,  and  a  legal 
liability  is  made  out  where  the  failure  is 
shown."     Mr.  Kvans  also  says  (*237)  : 
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"  The  expression  (gross  negligence)  hns 
no  Ixed  and  certain  menning  as  an  ac- 
cttrate  test  of  liability,  and  it  would  be 
well  if  it  were  abolislied."  Again,  on 
page  *238,  he  says  :  '*  The  confusion 
voold  be  enUrel/  got  rid  of,  if  we  said 
that  erery  agent  is  liable  fur  a  breach  of 
dntT,  and  considered  the  liability  of  the 
agent  by  reference  to  bis  duties,  and  the 
araoont  of  care,  diligence  and  skill  re- 
quired of  him  by  law."  From  these 
authorities  it  will  be  seen  that  there  is  a 
growing  tendency  to  discard  the  division 
of  Degiigenoe  into  three  degrees  as  atiove 
stated ;  and  indeed  it  seems,  to  say  the 
I'vst,  to  be  an  tnarcarate  use  of  lan- 
guage to  transfer  to  the  term  negligence, 
tlnse  epithets  which  only  have  force 
vhen  applied  to  the  degree  of  care  re- 
qoifite  nnder  the  particular  circum- 
stanees  of  the  case. 

As  respects  the  doctrine  of  contribntory 
negligence,  the  general  mle  of  the  com- 
mon law  is,  that  **  one  whose  negligence 
eoDcnrs  with  that  of  the  other  party,  or 
rontributes  to  the  injury  complained  of, 
caniflt  recover.  Both  being  guilty  of 
negtigence,  they  are  the  common  authors 
of  what  immediately  flowed  from  it,  and 
it  was  not  a  oonsci|uence  of  the  negli- 
gence of  either.  The  court  cannot  ao- 
rarately,  and  will  not  undertake  to, 
diKriminate  between  them  as  to  the 
extent  of  the  negligence  of  each,  and 
the  share  of  tlie  result  produced  by  each. 
Neither,  therefore,  can  allege  against  the 
other  any  wrong,  and  without  a  wrong 
there  can  be  no  legal  injury :"  Moak's 
Underhill  on  Torts  280.  **In  a  court 
of  common  Uw  the  plaintiff  has  no 
rniMdj  if  his  negligence,  that  is,  if  h'.s 
wwit  of  ordinary  care,  in  any  degree^ 
contribated  to  the  injury.  Where, 
therefore,  the  catastrophe  was  the  result 
of  the  mntoal  and  concurring  negligence 
oflbephiintifr  and  defendant,  the  plain- 
tiff cannot  recover  damages ;  for  '  the 
Isw  has  no  scales  to  determine  in  such 
OSes,  whose  wrong-doing  weighed  most 
in  the  oomponnd    that  occasioned   the 


mischief.'  The  reason  why,  in  cases 
of  mutual  concurring  negligence,  neither 
party  can  maintain  an  action  against  the 
other,  is  not  that  the  wrong  of  the  one  is 
set  off  against  the  wrong  of  the  other  ;  it 
is  that  the  law  cannot  measure  how 
much  the  damage  suffered  is  attributable 
to  the  plaintiffs  own  flault.  If  he  were 
allowed  to  recover,  it  might  be  that  he 
would  obtain  from  the  other  party  com- 
pensation for  his  own  misconduct.  It  is 
obvious,  then,  that  it  can  make  no  dif- 
ference against  whom  his  fault  was  pri- 
marily committed.  If  he  has  suffered  in 
consequence  of  his  own  fault,  the  law 
gives  him  no  remedy :'  **  9  Tliomp.  on 
Neg.  1 146.  In  addition  to  tlie  authorities 
above  quoted,  see  Shearro.  &  Rcdf.  on 
Neg.,  sect.  S5  ;  Cooley  on  Torts  672, 
674 ;  Whart.  on  Neg.,  sect.  300,  and 
cases  cited. 

Although  the  rule  above  stated  seems 
founded  upon  common  sense,  and  is  sup- 
ported by  the  overwhelming  weight  of 
authority,  as  will  be  apparent  upon 
consulting  the  large  number  of  cases  cited 
in  the  notes  to  the  above  authorities,  there 
are  two  or  three  states,  and  among  them 
Illinois,  where  this  rule  has  been  departed 
from.  The  early  Illinois  case  of  Aurora 
Brandt  Hailroad  Co.  v.  GrimeSy  13  111. 
585,  was  in  accord  with  the  general  rule  ; 
but  by  the  case  of  Galena  ^  ^'c.  Railroad 
Co.  V.  JacobSy  20  III.  478,  and  a  long 
series  of  subsequent  cases,  the  rule  in 
that  state  is  firmly  settled  as  follows  : 
'*  The  degrees  of  negligence  (of  the 
plaintiff  and  defendant)  must  be  meas- 
ured and  considered  ;  and  wherever  it 
shall  appear  that  the  plaintiff's  negli- 
gence is  comparatively  slight,  and  that 
of  the  defendant  gross,  he  shall  not  be 
deprived  of  his  action.**  See  the  subse- 
quent cases  collated,  and  the  rule  they 
lay  down,  criticised  in  2  Thomp.  on  Neg. 
1168;  Cooley  on  Torts  676;  Shearm. 
&  Redf.  on  Neg.,  sect.  37 ;  Wharl.  on 
Neg.,  sect.  334.  A  similar  rule  appears 
to  have  been  adopted  in  Kansas  :  Union 
Ihc{fie  Railroad  Co,  r,  Rollins,  5  Kans. 
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167  ;  Caulkins  v.  Mathews^  Id.  191  ; 
Sawyer  v.  Sawr^  10  Id.  466;  Kansas 
Ihcific  Railroad  Co.  v.  PoitUeif  14  Id. 
,37.  As  to  the  rule  in  Georj^ia,  the  case 
of  Augusta  J  ^c.  Railroad  Co.  v.  J/c- 
Elmurry^  24  Ga.  80,  lays  down  substan- 
tially the  same  rule  as  prevails  in  Illinois 
and  Kansas.  See  also,  City  of  Rome  v. 
Dodd,  58  Geo.  238.  The  latest  case 
upon  the  subject  in  Georgia  that  has 
come  to  our  notice  is  that  of  the  Atlanta^ 
4rc.t  Railroad  Co.  v,  Wyley^  65  Ga.  121, 
where  in  an  action  against  a  railroad 
company  for  injury  to  personal  property 
in  charge  of  the  plaintitPs  a(;ent,  the 
rule  was  laid  down  that  if  the  accident 
occurred  wholly  by  the  agent's  fault, 
there  could  be  no  recovery ;  if  by  tlie 
mixed  fault  of  the  agent  and  the  com- 
pany, there  could  be  a  recovery,  but  di- 
minished in  proportion  to  the  agent's 
fault ;  if  wholly  by  the  fault  or  negli- 
gence of  the  company,  then  there  could 
be  a  recovery  of  full  damages,  a  rule 
which  seems  to  be  a  modification  of  the 
rule  in  admiralty,  but  which  seems  to 
have  been  adopted  by  no  other  court  of 
common  law.     See  2  Thomp.  on  Ncg. 


1146,  1165.  By  these  cases  tlie  Irwin 
Georgia  upon  this  important  point  does 
not  seem  to  be  placed  upon  a  basis  either 
stable,  as  regards  uniformity  of  decision, 
or  satisfactory,  as  regards  reason. 

As  respects  the  decision  in  the  princi- 
pal case  upon  the  subject  of  contributory 
negligence,  granting  the  premises  the  con- 
clusion is  logical  and  correct.  We  have 
shown,  however,  that  the  rule  adopted  in 
Illinois  is  opposed  by  the  great  weight 
of  authority  elsewhere.  It  seems,  also, 
to  be  equally  opposed  to  sound  principle, 
if  we  adopt  as  correct  the  legal  defini- 
tion of  negligence  given  in-  the  principal 
case  and  the  leading  treatises  upon  neg- 
ligence. The  rule,  however,  having 
long  been  well  settled  upon  authority  in 
that  state,  no  other  decision  than  that 
rendered  in  the  principal  case  could  well 
have  been  arrived  at,  without  over- 
turning a  long  line  of  precedents,  a 
thing  which  it  is  rarely  desirable  to  do. 
The  remedy  in  such  a  case,  if  one  is 
necessary,  should  be  sought  by  legisla- 
tive action. 

Marshall  D.  Ewkll. 

Chicago. 
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The  receipt  of  goods  by  a  common  carrier  directed  to  a  place  beyond  the  terminus 
of  the  carrier's  line,  without  any  limitation  of  responsibilit}',  is  prima/acie  evidence 
of  an  undertaking  to  carry  the  goo<la  to  the  place  to  which  they  are  dii-ected,  and 
renders  the  carrier  liable  for  their  carriage  to  that  point. 

A  carrier  undertaking  without  any  limitation  of  responsibility,  to  carry  the  bag- 
gage of  a  passenger,  and  giving  a  check  tiierefor  to  a  given  point  beyond  the  ter- 
minus of  the  carrier's  lino,  becomes  liable  for  the  carriage  of  such  baggage  in  the 
same  way,  and  to  the  same  extent  as  the  carrier  of  goods,  although  the  passenger, 
whose  baggage  is  thus  checked,  may  purchase  and  travel  upon  a  coupon  ticket. 

Where,  therefore,  the  defendant,  a  common  carrier,  sold  to  the  plaintiff  tickets 
for  herself  and  family  for  transportation  by  railroad  from  Memphis,  Tenn.,  to  San 
Francisco,  California,  each  ticket  having  separate  coupons  for  each  carrier  over 
whose  road  the  route  lay,  and  gave  plaintiff  a  check  for  the  carriage  of  her  baggage 
to  Omaha,  and  a  loss  of  baggage  occurred  before  reaching  Omaha,  but  after  leaving 
defendant's  own  road,  the  defendant  was  held  liable  for  the  loss. 
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Tbe  pltintiflr  at  San  Francisco  applied  to  the  railroad  companies  whose  roads  lay 
berood  Omaha  for  compensation  for  the  loss,  and  those  companies  while  denjring 
ftU  liability  made  a  deduction  npon  the  price  of  the  plaintiff's  return  tickets  over 
ilieir  roads,  in  consideration  of  her  release  of  all  claim  against  them  for  the  alleged 
loK.  Heldj  that  neither  the  pajment  nor  the  release  affected  tbe  liability  of  ihe 
defendant. 

Action  bj  Jane  E.  Weaver  against  the  Louisville  and  Nashville 
Railroad  to  recover  compensation  for  loss  of  baggage.  The  cause 
was  tried  without  a  jury,  by  tbe  judge  of  the  Circuit  Court,  who 
found  the  following  facts* 

The  plaintiff  purchased  from  the  agent  of  the  defendant  at 
Memphis  through  coupon  tickets  for  herself  and  family  from  Mem- 
phis, Tenn.  via  Milan,  St.  Louis  and  Omaha,  to  San  Francisco, 
California,  and  started  on  the  trip  May  29th  1877.  Iler  bag- 
gage was  checked  by  defendant's  agents  at  Memphis  from  that 
citj  to  Omaha  and  this  baggage  was  delivered  in  good  order,  on 
the  same  day,  by  the  defendant  to  the  next  connecting  road  at 
Milan.  The  loss  sued  for  subsequently  occurred  before  the 
plaintiff  with  her  baggage  reached  Omaha. 

The  judge  further  found  that  the  plaintiff,  upon  discovering  her 
loss  after  uhe  arrived  at  San  Francisco,  applied  to  the  Union  and 
Central  Pacific  Railroad  Companies  for  compensation  fpr  the  loss ; 
that  the  companies  denied  any  liability,  but,  upon  the  return  trip 
of  the  plaintiff  in  November,  allowed  her  a  deduction  of  between 
one  and  two  hundred  dollars  on  the  cost  of  transportation  over  their 
roads  to  Omaha  in  consideration  of  her  release  of  all  claim  against 
the  said  Union  and  Central  Pacific  Railroad  Companies  for  the 
alleged  loss,  and  that  the  plaintiff  agreed  in  writing  to  these 
terms. 

The  tickets  issued  by  the  defendant  to  the  plaintiff  contained  a 
separate  coupon  for  each  railroad  company  over  whose  road  she 
would  pass  en  route,  the  defendants  road  only  extending  from  Mem- 
phis to  Milan.  Each  coupon  contained  a  memorandum  that  it  was 
issued  by  the  defendant,  the  name  of  the  railroad  company  owning 
that  part  of  the  line,  and  the  names  of  the  places  at  which  that 
part  of  the  line  commenced  and  ended.  The  coupons  did  not  pur- 
port on  their  face  to  be  issued  by  the  several  companies,  nor  were 
they  signed  with  any  name.  The  only  signature  was  that  of  the 
general  ticket  agent  at  the  end  of  the  last  coupon.  The  check 
given  for  the  baggage  was  the  usual  metal  check. 

Vol.  XXXI.— 17 
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The  trial  judge  entered  judgment  for  the  plaintiff  for  the  full 
amount  claimed.     Defendant  appealed. 

Esies  ^  Ellettj  for  plaintiflF  in  error. 

Morgan  ^  McFarland^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Cooper  J. — It  is  well  settled  that  a  railroad  company,  as  a  com- 
mon carrier,  may  contract  to  carry  to  a  point  beyond  the  terminus 
of  its  own  line  so  as  to  become  liable  for  the  delivery  at  that  point, 
and  that  the  liability  thus  attaching  at  the  commencement  will 
continue  throughout  the  whole  transit,  all  connecting  lines  of  car- 
riers employed  in  furthering  and  completing  such  transportation 
becoming  its  agents,  for  whose  defaults  it  is  responsible :  Railroad 
V.  Stockard,  11  Heisk.  568;  Hutch,  on  Carriers,  sect.  146.  But 
the  courts  are  not  in  accord  as  to  what  will,  prima /a<ne,  constitute 
such  a  contract. 

In  England  the  courts  from  the  first  adopted  the  rule,  to  which 
they  have  firmly  adhered,  that  where  a  railroad   company,  as   a 
common  carrier,  receives  goods  directed  to  a  place  beyond  the  ter- 
minus of  its  own  line,  without  limiting  its  responsibility  by  express 
agreement,  such  receipt  of  the  goods,  so  directed,  is  prima  facte 
evidence  of  an  undertaking  to  carry  the  goods  to  the  place  to  which 
they  are  directed,  and  all  connecting  railroad  companies  or  other 
carriers  along  the  route  are  merely  the  agents  of  the  first  company. 
The  latter  is  alone  subject  to  suit  for  any  loss  or  damage  to  the 
goods,  the  other  companies  not  being  responsible  to  the  owner  for 
want  of  privity  of  contract :    Muschamp  v.  Railway  Co,j  8  M.  & 
W.  421.     The  same  rule  has  been  applied  to  a  through  contract 
for  the  carriage  of  a  passenger  and  his  baggage  :  Mytton  v.   Rail- 
way^ 4  H.  &  N.  615.     The  rule,  founded  as  it  is  on  common-law 
principles,  has  much  to  recommend  it  by  reason  of  its  uniformity 
and  simplicity,  and  has  been  found  to  work  well  for  the  compar- 
atively short  distances  of  carriage  in  the  British  island.    It  has  been 
followed  by  the  courts  of  a  number  of  states  in  this  country,  but 
modified  generally  so  as  to  give  an  action  against  the  carrying  com- 
pany actually  guilty  of  the  wrong  out  of  which  the  cause  of  action 
arises,  although  not  the  original  contracting  company.     All  of  the 
American  courts,  perhaps,  except  it  may  be  of  Georgia,  concur  in 
adopting  the  English  rule,  with  the  modification  suggested,  wher- 
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ever  the  contract  is  clearly  a  through  contract,  or  the  circumfitances 
show  that  the  contracting  company  has  an  interest,  a^  partner  or 
otherwise,  in  the  entire  route :  Hutch,  on  Carriers,  sect.  160.  The 
courts  of  the  States  of  Georgia  seem  to  have  adopted  the  English 
rale  without  qualification.  Many  of  the  state  courts  have  been  led 
to  modify  the  rule  not  only  in  allowing  the  actually  defaulting  car- 
rier, other  than  the  first,  to  be  sued,  but  in  the  matter  of  the  prima 
facie  evidence  of  a  through  contract  and  the  burden  of  proof. 
The  reason  of  the  latter  modification  may,  probably,  be  found  in  the 
greater  distances  of  carriage  in  this  country  and  the  larger  num- 
ber of  connecting  lines.  Another  cause  for  the  change  of  the 
burden  of  proof  may  also  be  found  in  the  form  of  through  ticket, 
known  as  the  coupon  ticket,  used  by  our  roads. 

Theqaestion  has  been  before  this  court  on  several  occasions. 
h  the  earliest  of  the  cases,  the  suit  was  brought  by  a  passenger 
J^gainst  the  first  carrier  for  the  failure  of  the  second  carrier  to 
eomplv  with  the  contract.     The  defendants  sold  to  the  plaintiff  a 
through  ticket  from  Nashville  to  Memphis.     The  defendants  were 
the  proprietors  of  a  stage  line  for  the  first  part  of  the  route.    An'^ 
other  company  owned  the  residue  of  the  stage  line  to  the  point 
where  it  connected  with  the  Memphis  and  Charleston  Railroad, 
which  ran  thence  to  Memphis.     By  an  arrangement  between  these 
three  parties,  it  was  agreed  that  passengers  might  pay  the  whole 
&re  at  either  end  of  the  line,  and  receive  a  through  ticket.     There 
was  no  proof  to  show  that  the  plaintiff  knew   the  arrangement 
^tween  the  carriers.     "  We  think,'*  says  Harris  J.,  who  delivers 
*"e  opinion  of  the  court,  *'  that  when  the  defendants  received  the 
plaintilTs  money  and  gave  him  a  through  ticket,  they  thereby 
became  bound  for  his  transportation  on  the  entire  line,  and  that  he 
was  entitled  to  a  strict  performance  by  the  defendants  of  their 
undertaking,  or  to  recover  compensation  in  damages  for  any  breach 
thereof.     The  arrangement  between  the  defend^stnts  and  the  pro- 
prietors of  other  portions  of  the  line  was  a  matter  with  which  the 
plaintiff  had  nothing  to  do.     He  was  no  party  to  that  agreement, 
nor  was  he  bound  to  look  to  any  person  for  the  performance  of  the 
'lefendants*  undertaking  but  themselves.    If  either  party  was  guilty 
of  a  breach,  that  was  a  matter  for  adjustment  between  themselves. 
By  the  arrangement,  the  proprietors  at  each  end  of  the  line  were 
authorized  to  receive  the  fare  and  give  through  tickets  to  show  that 
they  had  undertaken  and  received  pay  for  the  transportation  of  the 
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passenger  over  the  entire  line,  and  the  proprietors  of  the  other  por- 
tions ^f  the  line  were  their  agents  whom  they  trusted  to  perform  that 
part  of  the  contract  which  lay  on  the  portions  of  the  line  owned 
by  them.  If  this  view  of  the  subject  be  correct,  and  we  think  ic 
is,  then  it  was  wholly  immaterial  whether  the  plaintiff  knew  of  this 
arrangement  or  not.  If  the  defendants,  when  they  sold  plain- 
tiff the  ticket,  intended  that  he  should  risk  the  proprietors  of  the 
other  portions  of  the  line  to  carry  him  through,  then  they  should 
have  so  stipulated,  and  informed  him  frankly  of  this  arrangement, 
so  that  he  might,  with  full  knowledge  of  the  facts,  have  elected 
whether  he  would  pay  the  entire  fare  and  take  through  tickets,  or 
pay  them  only  for  that  portion  of  the  line  of  which  they  were  the 
proprietors,  and  make  his  own  arrangements  for  the  balance  of 
the  journey.  They  assumed,  however,  to  carry  him  through,  and 
are  responsible  for  the  undertaking :"  Carter  v.  Peck,  4  Sneed 
203. 

In  the  case  of  the  Bast  Tenn.  and  Va,  Railroad  Co.  v.  Nehon, 
I  Cold.  276,  the  suit  was  for  the  failure  on  the  part  of  the  rail- 
road company  to  transport  wheat,  shipped  to  New  York,  in  due 
time,  under  a  special  contract.  "  If,**  say  the  court,  "  the  carrier, 
or  his  servant  within  the  scope  of  his  employment,  enter  into  any 
special  contract  to  deliver  in  any  particular  time  and  place,  even 
beyond  the  terminus  of  his  particular  route,  it  will  be  binding." 

In  the  case  of  the  East  Tenn.  and  Va.  Railroad  Co.  v.  Rogers^ 
6  Heisk.  143,  the  plaintiff  shipped  freight  at  Chattanooga  to 
Atlanta,  Georgia,  taking  a  receipt  from  the  defendant  of  the  deliv- 
ery of  the  articles  ^*  to  be  forwarded  **  by  the  East  Tennessee,  and 
Georgia  railroad,  subject  to  freight  and  the  regulations  of  the  com- 
pany. The  articles,  consisting  of  provisions,  were  spoiled  and 
rendered  valueless  by  the  negligent  detention  of  the  agents  of  a 
connecting  road.  A  recovery  against  the  first  company  was  sus- 
tained. Judge  Freeman,  who  delivers  the  opinion  of  the  court, 
notices  the  conflict  between  the  English  and  American  rulings,  and 
cites  the  previous  decisions  of  this  court.  **  These  cases,"  he  says, 
follow  the  principles  of  the  English  decisions,  and  we  think  lay 
down  the  sounder  doctrine  on  the  subject."  The  rule  adopted  is 
that  a  carrier,  by  simply  taking  charge  of  goods  delivered  to  him 
for  carriage,  marked  and  destined  to  a  particular  place  beyond  the 
terminus  of  his  own  road,  without  an  express  limitation  of  his 
responsibility,  and  a  fortiori  if  he  undertakes  in  terms  to  deliver 
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which  is  the  meaning  of  the  words  "  to  be  forwarded/*  is  bound  to 
deliver  at  the  place  in  due  time.  ^'It  would/' adds  the  judge, 
'•seriously  incommode  the  business  of  the  country  if,  when  -prop- 
erty is  shipped  by  one  road  and  must  pass  over  more  than  this  road 
in  order  to  reach  its  destination,  the  shipper,  in  case  of  injury  to 
his  goods,  is  to  inquire  how  many  routes,  and  how  many  different 
companies  make  up  the  line  between  the  place  of  shipment  and 
delivery,  or  to  determine  at  his  peril  which  company  is  liable  for 
the  injury." 

In  the  subsequent  case,  at  the  same  term,  of  the  Western  and 
Atlantic  Railroad  Co.  v.  McElwee^  6  Ileisk.  208,  the  charge  of 
the  trial  judge  in  accordance  with  the  rulings  in  the  previous  cases 
was  sustained.  Judge  Freeman,  who  delivers  the  opinion  of  the 
court,  again  reviews  the  conflicting  decisions,  and,  after  expressing 
the  opinion  that  the  tendency  of  the  later  American  rulings  is  in 
faror  of  the  English  rule,  adds  that  the  case  of  Carter  v.  Peck 
''is,  an  emphatic  endorsement  of  the  English  rule,  and  is  the 
proper  one  in  all  such  cases." 

The  next  case  in  our  reports  raised  the  question  of  the  liability 
of  an  intermediate  carrier  to  deliver  goods  promptly  to  the  next 
carrier.  The  goods  had  been  shipped  at  Philadelphia  on  the  Penn- 
sylvania Central  Railroad  directed  to  Linton,  Kentucky,  under  a 
contract  which  limited  the  liability  of  the  Pennsylvania  company 
to  the  tenninus  of  its  road,  and  the  proof  indicated  that  the  lia- 
bility of  the  delinquent  road,  the  Louisville  and  Nashville  Railroad, 
was  to  be  governed  by  the  same  contract."  Judge  McFarland, 
wl^  delivers  the  opinion  of  the  court,  refers  to  the  two  preceding 
cases  as  then  recently  decided,  and  as  holding,  "  that  where  there 
are  two  connecting  lines  of  railway,  and  one  road  receives  goods 
for  transportation,  marked  and  consigned  to  a  point  beyond  the 
terminus  of  its  own  road,  but  on  the  line  of  the  connecting  road, 
the  road  first  receiving  the  goods  will  be  held  liable  for  their  deliv- 
ei7  at  their  destination,  unless  this  liability  is  limited  by  express 
contract."  '*  These  cases,"  he  adds,  "  somewhat  change  the  rule 
followed  by  perhaps  a  majority  of  the  American  cases,  and  follow 
^e  English  rule.  Louisville  and  Nashville  Railroad  Co.  v.  Camp^ 
Ml,  7  Heisk.  253. 

Shortly  afterwards,  this  court  heard  and  disposed  of  the  case  of 
^^  I'uritenheim  v.  Memphis  and  Ohio  Railroad  Company/,  9  Heisk. 
238.    The  plaintiff  bought  from  the  Pennsylvania  Railroad  com- 
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pany  in  New  York  a  through  coupon  ticket  from  New  York  to 
Memphis.  He  received  metallic  checks  for  his  baggage  calling  for 
Memphis.  His  coupon  ticket  was  recognised  and  the  coupons  taken 
up  by  the  railroad  companies  along  the  route.  The  proof  tended 
to  show  that  the  breaking  into  the  baggage  and  loss  of  contents,  for 
which  the  suit  was  brought^  occurred  on  the  Pennsylvania  road. 
The  suit  was  against  the  last  carrier.  Nicholson,  G.  J.,  in  deliv- 
ering the  opinion  of  the  court,  undertakes  to  discuss  the  legul 
import  and  extent  of  the  contract  between  the  plaintiff  and  the  Penn- 
sylvania Company,  concluding  thus  :  "  All  we  have  before  us  is  the 
simple  fact  that  the  Pennsylvania  Central  Company  sold  plaintiff 
tickets  which  were  recognised  as  good  along  the  whole  line,  and 
which  carried  him  to  Memphis.  Without  other  facts  and  circum- 
stances proven,  we  are  bound  to  hold  that  the  Pennsylvania  Central 
Company  undertook  for  itself  to  transport  plaintiff  and  his  baggage 
to  Memphis,  and  that,  as  there  is  no  privity  shown  between  plain- 
tiff and  the  defendants,  the  latter  cannot  be  held  responsible  for 
a  loss  shown  to  have  occurred  before  the  baggage  reached  their 
road."  This  conclusion,  it  will  be  observed,  is  also  in  accord  with 
the  English  rule,  in  so  far  as  it  requires  privity  of  contract  to 
sustain  an  action  against  any  of  the  carriers  other  than  the  one  in 
default. 

Afterwards,  the  direct  question  of  the  liability  of  an  interme- 
diate carrier  of  freight  for  his  own  default  was  raised.  A  lot  of 
fruit  trees  was  shipped  in  North  Carolina,  directed  to  the  plaintiff 
at  Jackson,  Tennessee,  which  the  defendant,  the  Memphis  and 
Charleston  Railroad  Company,  received  from  a  preceding  carrier, 
and  failed  to  deliver  to  the  succeeding  carrier  because  the  latter 
refused  to  pay  the  accrued  freights.  The  trial  judge  instructed 
the  jury  that  if  the  defendant  received  the  packages,  directed  to 
the  plaintiff  at  Jackson,  Tenn.,  without  any  special  contract  limit- 
ing their  undertaking,  the  law  imposed  upon  the  company  the 
obligation  to  deliver  the  goods  at  their  destination,  and  they  would 
not  be  excused  by  the  facts  relied  on.  '*  This,**  says  Judge  Mc- 
Farland,  delivering  the  opinion  of  the  court,  "  is  in  accordance 
with  the  cases  recently  decided  by  the  court  of  Western  and  Atlan- 
tic Railroad  Co.  v.  Mc  Ehvee  ^  Co.  In  these  cases  the  question 
was  fully  discussed,  and  need  not  be  again  examined.**  Railroad 
V.  Stockardj  11  Heisk.  568. 

The  question  again  came  before  the  court  at  the  April  term,  1877, 
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at  this  place.  Goods  were  shipped  at  Cincinnaii,  packed  in  boxes 
or  cases,  directed  to  the  plaintiffs  at  Somerville,  Tenn.,  and  delivered 
to  the  Loaisville,  Cincinnati  and  Lexington  Railroad  Company. 
This  company  gave  a  receipt,  specifying  that  the  goods  were  to  be 
transported  and  delivered  to  the  Louisville  and  Nashville  Railroad 
Company  at  Louisville,  subject  to  certain  conditions  noted.  One 
of  the  conditions  was  that  the  liability  of  the  company  should  tei*- 
miaate  upon  the  delivery  of  the  goods  to  the  next  line  of  transpor- 
tation. The  defendant  was  the  last  carrier  in  the  line.  The  boxes 
were  delivered  by  the  defendant  to  the  plaintiff,  who,  upon  opening 
them,  discovered  that  some  of  the  goods  were  missing.  It  was 
admitted  ^'  that  the  goods  were  lost  somewhere  between  Cincinnati 
and  Somerville,  but  where  is  not  known."  It  was  argued,  upon 
the  authority  of  Furstenheirn  %  Casey  that  the  action  could  not  be 
maintained  because  there  was  no  privity  of  contract  between  plain- 
tiffs and  defendant.  But  it  was  held  that  the  reason  only  applied 
where  the  loss  sued  for  occurred  upon  the  line  of  the  company  with 
whom  the  contract  was  made,  and  that  there  was  no  intimation  in 
ftirttenheim^s  Case  that  an  action  might  not  have  been  maintained 
against  the  last  company  for  its  own  default.  And  it  was  expressly 
held  that  upon  the  delivery  of  the  goods  to  the  defendant,  it  became 
liable  for  them  as  a  common  carrier,  subject  at  most  only  to  the 
limitations  stipulated  for  on  its  behalf  by  the  first  company.  The 
judgment  against  the  defendant  was  sustained  upon  the  ground  that 
the  defendant  admitted  the  receipt  of  the  goods  without  objection, 
and  that  it  was  impossible  for  the  plaintiffs  to  show  where  the  loss 
occurred.  "  Upon  grounds  of  public  policy,"  says  McFarland,  J., 
in  delivering  the  opinion,  "  it  is  better  to  put  upon  the  carrier  the 
duty  of  tracing  up  the  loss,  and  fixing  it  upon  the  party  first  liable, 
than  to  put  the  duty  on  the  owner."  M.  and  (7.  Railroad  Co.  v. 
HoUaway,  9  Baxt.  188. 

All  of  the  foregoing  cases  recognise  the  English  rule  upon  the 
receipt  of  freight  by  a  carrier  directed  to  a  point  beyond  its  ter- 
oiinus,  without  any  limitation  upon  its  liability,  but  modify  it,  in 
accordance  with  the  great  weight  of  American  authority,  so  as  to 
sustain  an  action  against  any  carrier  on  the  line  for  its  own  default. 
And  by  the  last  case  it  is  determined  that  any  carrier  in  the  line  is 
in  default,  and  may  be  sued  for  a  loss,  where  the  carrier  has 
received  ^he  packages  or  boxes  containing  the  goods  without  objec- 
^^^    The  case  of  Carter  v.  Peck^  the  only  one  which  relates  to 
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the  personal  rights  of  a  passenger,  ^knA  FurBtenheirn  %  Case,  the  only 
one  relating  to  the  baggage  of  a  passenger,  both  follow  the  English 
rule.  A  through  ticket,  without  more,  would  prima  facie  render 
the  first  carrier  liable  upon  the  contract  for  the  default  of  the  other 
carriers  in  the  line  of  transportation  in  the  case  of  passengers  and 
their  baggage,  as  in  the  case  of  the  shipment  of  goods.  A  through 
contract  as  to  the  passenger  will  be  a  through  contract  as  to  his 
baggage,  in  the  absence  of  a  different  arrangement.  But,  as  in  the 
case  of  goods,  although  the  first  carrier  may  contract  and  be  respon- 
sible for  the  entire  transportation,  any  subsequent  and  auxiliary 
carrier  to  whose  fault  it  can  be  traced  will  be  liable  to  the  owner 
for  the  loss  of  his  baggage:  Hutch,  on  Car.  sect.  715.  The  courts 
of  several  of  the  states  concur  in  holding  the  first  company  liable 
for  the  loss  of  baggage  in  the  case  of  a  through  ticket.  Illinois 
Cent  Railroad  Co,  v.  Copeland,  24  111.  332  ;  Candee  v.  Penn. 
Railroad  Co,,  21  Wis.  582 ;  WiUon  v.  Railroad,  21  Grat.  654 ; 
Burnell  v.  N,  Y,  Cent.  Railroad  Co,,  45  N.  Y.  184.  But  the 
check  for  the  baggage  may  be  given  by  one  company  for  part  of 
the  line  when  the  passenger  has  a  through  ticket  from  another  com- 
pany, in  which  case  the  former  will  be  liable  for  the  loss.  McCor- 
mick  V.  Hudson  River  Railroad  Co.,  4  E.  D.  Smith  181 ;  Strai- 
ton  V.  N,  Y,  and  N.  H,  Railroad  Co,,  2  Id.  184.  So,  no 
doubt,  the  check  may,  as  in  the  case  before  us,  be  issued  with  the 
through  ticket  but  for  only  part  of  the  way.  In  such  a  case,  the 
check  may  be  considered  as  standing  in  the  place  of  a  bill  of  lading 
for  the  distance  called  for,  and  imposes  the  duty  to  carry  and 
deliver  accordingly.  Dill  v.  S.  C.  Railway  Co,,  7  Rich.  168; 
Wilson  y,  Chesapeake  Railroad  Co.,  21  Gratt.  654. 

It  is  conceded  by  the  learned  counsel  of  the  plaintiffs  in  error  in 
the  case  before  us  that,  by  our  decisions  as  given  above,  the  whole 
liability  in  regard  to  passengers,  baggage  and  freight,  is  thrown 
upon  the  company  issuing  the  ticket  or  bill  of  lading,  except  where 
an  express  stipulation  to  the  contrary  is  shown.  But  he  insists 
that  the  rule  is  changed  by  Holloways  Case,  9  Baxt.  188,  and 
Sprayherrys  Case,  8  Heisk.  852 ;  s.  c.  8  Baxt.  341.  But  Hollo- 
ways  Case,  as  we  have  seen,  only  extends  the  modification  of  the 
English  rule,  by  which  the  American  courts  allow  an  action  against 
the  actual  defaulting  carrier  in  addition  to  the  first  carrier,  so  as  to 
give  the  action  against  any  of  the  carrying  companies  showi  to  have 
received  the  goods  without  objection,  where  it  is  impossible  for  the 
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plaintiff  to  show  in  what  part  of  the  route  the  loss  occurred.  And 
in  Sprayberryt  Case^  the  court,  while  exonerating  the  first  carrier 
from  liability  for  the  loss  of  life  of  a  passenger  by  the  negligence 
of  another  carrier  on  the  line  under  the  circumstances,  decided 
nothing  in  regard  to  the  liability  for  the  loss  of  baggage,  remark- 
ing that  there  were  authorities  holding  tliat  a  different  rule  applied 
to  passengers  from  the  rule  applicable  to  freight  and  baggage  :  Nash- 
nlkf  Ohat,  Railroad  Co.  v.  Sprat/berry^  9  Ileisk.  857.  In  that 
case,  Sprayberry  purchased  from  an  agent  of  the  Nashville  and 
ChattaQooga  Railroad  Company,  at  Chattanooga,  tickets  for  himself, 
wife  and  two  children,  from  that  place  to  Shreveport,  Louisiana. 
The  tickets  were  coupon  tickets,  and  indicated  the  route  to  be  by 
die  Nashville  and  Chattanooga  road  to  Nashville,  and  by  other 
connecting  roads  to  Memphis,  and  from  that  point  to  Shreveport 
byBte^mboat.  While  en  route  on  the  Mississippi  river,  and  in  the 
state  of  Mississippi  an  accident  occurred  by  which  the  wife  and 
children  were  drowned.  •  It  appeared  in  proof  that  the  different 
lines  of  road  were  separate  and  distinct,  owned  and  controlled  by 
different  companies,  with  different  agents  and  officers,  and  that 
there  was  no  contract  or  privity  between  them  in  regard  to  carry- 
ing passengers  except  the  arrangement  to  sell  through  tickets. 
Under  these  circumstances,  the  court  held  that  the  first  company 
was  not  liable  to  the  husband  for  the  damages  given  to  him  by  a 
statute  of  the  state  of  Mississippi  for  the  loss  of  his  wife  and  child- 
ren through  the  fault  of  the  steamboat  company.  "  We  are  of 
opinion,"  says  the  court,  "  that  in  such  cases  the  company  selling 
the  ticket  shall  be  regarded  as  the  agent  of  the  other  lines,  when  the 
tickets  themselves  import  this,  and  nothing  else  appears.** 

The  form  of  the  tickets  is  not  given,  but  the  language  of  the 
opinion  fairly  implies  that  they  showed  upon  their  face  the  agency 
of  the  issuing  company,  which  might  be  either  in  words  or  by  each 
coupon  purporting  to  be  the  ticket  of  the  company  over  whose  con- 
necting line  it  was  to  be  used.  Such  was  the  form  of  the  ticket  in 
Manor  V.  New  Haven  Railroad  Co.,  53  N.  Y.  363.  The  plain- 
tiff  bought  from  the  defendant  a  ticket  of  two  coupons  to  Sheffield, 
«nd  received  a  through  check  for  his  trunk.  Each  coupon  purported 
to  be  the  ticket  of  one  of  the  two  companies  over  whose  roads  the 
passenger  was  to  travel,  containing  the  name  of  the  company,  and 
^ing  signed  by  different  officers.  In  such  a  case,  each  coupon 
"^\V  well  be  treated  as  the  separate  ticket  of  a  company  issued  by 
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the  selling  company  as  its  agent.  In  the  case  before  us,  the  ticket, 
it  will  be  remembered,  is  in  form  the  ticket  of  the  defendant,  the 
coupons  only  designating  the  company  over  whose  road  the  par- 
ticular coupon  was  to  be  used,  and  the  termini  of  the  route.  If, 
as  suggested  by  the  learned  counsel  of  the  plain tiif  in  error,  the 
presumption  of  law  for  or  against  the  first  company  arises  from  the 
form  of  the  ticket,  we  cannot  say  that  the  form  adopted,  although 
with  coupons,  shows  it  to  be  anything  more  than  the  ticket  of  tlu 
issuing  company.  It  is  substantially  like  the  ticket,  with  three 
coupons  for  three  several  companies,  in  Hart  v.  Mensselaer  and 
Saratoga  Railroad  Co,^  8  N.  Y.  37,  where  the  baggage  of  the 
passenger  was  checked  through,  and  the  defendant  held  liable  for 
its  loss  as  the  company  issuing  the  ticket  and  receiving  the  baggage, 
although  owning  the  last  road  on  the  route. 

The  weight  of  American  authority  undoubtedly  is  that  one  car- 
rier may  sell  to  a  passenger  its  own  ticket,  and  at  the  same  time 
the  tickets  of  connecting  lines,  entitling  the  passenger  to  through 
transportation  over  all  the  lines,  and  may  receive  the  fare  for  the 
whole  distance,  without  becoming  responsible  for  the  carriage  of  the 
passenger  beyond  its  line.  The  tickets  for  the  several  lines  are  in 
such  cases  known  as  coupon  tickets,  and  each  ticket,  apparently 
without  reference  to  the  form,  being  considered  as  the  separate  con- 
tract of  the  carrier  over  whose  route  it  entitles  the  holder  to  be 
carried.  The  presumption  is  that  the  carrier  who  sells  the  ticket^*, 
nothing  else  appearing,  sells  them  as  the  agent  of  the  other  lines, 
and  the  coupons  are  regarded  and  treated  as  the  contracts  of  the 
respective  carriers,  precisely  as  if  they  had  been  sold  by  the  carriers 
themselves  instead  of  by  the  common  agent :  Hutch,  on  Carriers, 
sect.  152,  and  note.  Even  in  this  view,  it  would  not  follow  that 
the  liability  of  the  carriera  for  the  passenger's  baggage  would  be 
the  same,  or  governed  by  the  same  rule  as  the  liability  for  the  pas- 
senger. The  reason  is  obvious.  There  can  never  be  any  doubt  as 
to  the  carrier  by  whose  fault  the  passenger  is  injured,  or  the  per- 
sonal contract  with  him  violated.  While  on  the  other  hand,  there 
may  be  the  same  difficulty  in  ascertaining  the  carrier  at  fault  in 
regard  to  baggage  as  in  the  case  of  ordinary  freight.  We  are  of 
opinion,  therefore,  that  the  carrier  contracting  to  carry  the  baggage 
of  a  passenger  by  checking  it  to  a  given  point  becomes  liable  by  the 
contract  for  its  safe  carriage,  in  the  same  way  and  to  the  same  extent 
as  the  carrier  of  goods.  The  check  is  in  legal  effect  a  bill  of  lading 
for  the  baggage. 
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In  this  view,  upon  the  finding  of  the  trial  judge,  that  the  loss 

occurred  before  reaching  Omaha,  the  defendant  became  liable  to 

the  plaintiff  for  the  value  of  the  property  taken  from  the  trunks 

of  the  plaintiff.     It  is  equally  clear  that  the  Union  and  Central 

Pacific  Railroad  Companies,  whose  roads  lay  beyond  Omaha,  were 

not  liable  to  the  plaintiffs  for  the  loss,  nor  in  any  way  in  default. 

Not  being  co-wrongdoers  with  the  defendant,  no  payment  made  by 

them  to  the  plaintiff,  and  no  release,  in  consideration  of  such  payment, 

made  by  the  plaintifi*  to  them,  could  operate  as  a  release  of  the 

liability  of  the  defendant.    And  the  transaction  can  only  be  treated 

^  the  compromise  of  a  possible  litigation,  or  as  a  mere  gratuity. 

It  would  meet  the  abstract  equity  of  the  case  to  give  the  defendant 

the  benefit  of  a  credit  for  the  value  of  deduction  on  the  return 

tickets  over  the  roads  of  those  companies,  but  no  principle  has  been 

^"ggested  by  counsel,  or  occurred  to  us,  upon  which  the  allowance 

can  be  made. 

'['here  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 


mm 
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SUPREME  COURT  OF  THE  UNITED  STATES.^ 

SUPREME    COURT   OF    GEORGIA." 

SUPREME   COURT   OF   IOWA.* 

SUPREME   COURT   OF   MAINE> 

SUPREME   COURT    OF   NEW  JERSEY.* 

SUPREME   COURT   OF   WISCONSIN.* 

^^  Congress.     See  Errors  and  Appeals  ;  Removal  of  Causes ; 

Oriniinal  Law. 

Admiralty. 

tk^  ?i  ^^'^ — ^"''^  Owners — Admxssihility  of  Statement  of  one  to  hind 
^^^«. — Part  owners  are  merely  tenants  in  commou,  not  partners  j 

fil^  ^^P*red  expressly  for  the  American  Law  Register,  from  the  original  opinions 

t  ^"^"^g  Oct.  Term  1882.     The  cases  will  probably  occur  in  16  Otto. 
55     ^^  J.  H.  Lumpkin,  Esq.,  Reporter.     These  cases  will  probably  appear  in 

»  i>      Georgia  Reports. 

4  ,^*»»  B.  W.  Hight,  Esq.,  Reporter  ;  to  appear  in  58  Iowa  Reports. 

I  ^J^  J*  W.  Spanlding,  Esq.,  Reporter ;  to  appear  in  74  Maine  Reports. 

^  ^««n  O.  D.  W.  Vroom,  Esq.,  Reporter  ;  to  appear  In  Vol.  15  of  his  Reports. 
*ixiiaHon.  0.  M.  Conover,  Reporter;  to  appear  in  55  Wisconsin  Reports. 
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and  the  statenieDt  of  one  of  theui  made  in  another  suit  as  to  the  amount 
of  damage  suffered  in  a  collision  is  not  evidence  against  his  co-owners : 
Clark  V.  Wetki,  S.  C.  U.  S.,  Oct.  Term  1882. 

Collision — Two  offending  Vessels — Measure  of  LiahilUy — Decree. — 
Where  the  injury  of  the  libellant  has  arisen  from  the  fault  of  two  ves- 
sels the  damages  arc  apportioned  equally  between  them :  The  Ship 
Sterling  v.  Peterson  et  al.,  S.  C.  U.  S.,  Oct.  Term  1882. 

In  such  a  case  the  decree  should  be  against  each  offending  vessel  for 
one-half  of  the  entire  amount,  any  balance  of  such  half  which  the 
libellant  shall  not  be  able  to  enforce  against  either  vessel  to  be  paid  by 
the  other  vessel  or  her  stipulators  :  Id. 

Collision — Duty  of  Ocean  Steamship  starting  from  a  crowded  Slip* 
— An  ocean  steamer  started  from  a  crowded  slip,  and  the  motion  of  her 
propeller  caused  a  canal-boat  to  break  her  fastenings  and  swing  around 
against  the  propeller  whereby  she  was  sunk  :  Held,  that  the  steauier 
was  in  fault  for  not  having  a  look-out  at  her  stern,  by  whom  the  peril 
of  the  canal-boat  could  have  been  seen  in  time  to  stop  the  propeller  and 
prevent  the  collision:  Steamship  Nevada  v.  Quick  et  al.^  S.  C.  U.  S., 
Oct.  Term.  1882. 

If  towage  is  necessary  to  extricate  a  large  steamer  from  a  crowded 
slip  or  harbor  without  injury  to  other  vessels  it  should  be  employed  : 
Id, 

Steamers  and  locomotives  should  be  so  operated  as  to  do  the  least 
possible  injury  consistent  with  their  substantial  usefulness:  Id, 

Agent. 

Authority  to  huy  on  Credit. — In  the  absence  of  express  authority  or 
a  custoui  of  the  trade  to  buy  upon  credit,  an  agent  who  is  furni.Hhed 
with  funds  to  make  purchases  cannot  bind  his  principal  by  a  purchase 
upon  credit :  Kamnrouski  v.  Krumdick,  55  Wis. 

If  goods  are  sold  to  such  agent  on  credit  and  are  by  him  delivered  to 
the  principal,  tlie  latter  will  not  be  liable  to  the  vendor  unless  he  received 
the  goods  knowing  them  to  have  been  bought  on  credit,  or  had  no 
funds  in  the  hands  of  the  agent,  at  the  time  sufficient  to  pay  for  the 
goods :  Id. 

Authority  to  receive  Payment  for  Goods. — An  agent  who  merely  soli- 
cits orders  for  goods,  sending  them  to  his  principal  to  be  filled,  has  no 
implied  authority  to  receive  payment  for  the  goods  sent  by  the  principal 
to  fill  such  orders  :  McKindly  v.  Dunham,  55  W^is. 

An  order  solicited  by  and  given  to  such  agent  does  not  constitute  a 
sale,  either  absolute  or  conditional,  of  the  goods  ordered,  but  is  a  more 
proposal,  to  be  accepted  or  not,  as  the  principal  may  see  fit :  Id, 

The  words  **  agents  not  authorized  to  collect,"  stamped  in  large  legible 
print  upon  the  face  of  a  bill  sent  to  the  purchaser  of  goods,  will  be  pre- 
sumed to  have  been  observed  by  such  purchaser,  and,  whether  he  saw 
them  or  not,  were  notice  to  him  not  to  pay  to  an  agent :  Id. 

Assumpsit. 

Contract  to  Build — Accepfnnce  of  Building, — W^hen  a  contract  for 
building  on  land  has  not  been  so  performed  as  to  justify  a  recovery 
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thereoD,  a  recovery  id  assmopsit  on  the  commoD  oounts,  for  the  work  and 
niatemls  used  in  the  erection,  will  only  be  permitted  when  the  owner 
huactaally  accepted  the  building:  Bozarth  v.  Dudley^  15  Vroom. 

Soch  acceptance  may  be  express  or  implied  from  circumstances ;  mere 
occnpatioD  of  the  building  does  not  necessarily  imply  such  acceptance  : 
II 

Attachment. 

Lioi— Interest  of  Ohtenant, — ^The  lien  acquired  by  the  attachment  of 
personal  property  which  is  easily  removable,  is  lost  by  neglect  to  retain 
possession  of  the  property  :    Thompson  y.  Balcer,  74  Me. 

Where  the  attachment  is  only  of  the  interest  of  one  co-tenant  in  an 
article  of  personal  property,  the  sale  of  the  whole  is  unlawful :  Jd. 

Bills  and  Notes. 

When  Haled  Instruments. — That  the  printed  blank  on  which  a  pro- 
missory note  was  drawn  concluded  with  the  words  '*  witness  our  hand 
and  seal/'  did  not  alone  make  the  note  a  sealed  instrument.  These 
words  called  attention  to  the  attestation  to  be  made,  but  did  not  supply 
the  place  of  a  seal  or  representation  thereof  after  the  signature  :  Brooks 
V.  A7«ri,  65  or  66  6a.  • 

The  attaching  of  a  seal  or  scroll  afler  the  signature  to  an  instrument 
without  some  recital  in  the  body  thereof,  will  not  make  such  instrument 
a  writing  uoder  seal :  and  semble,  a  recital  alone  without  the  attaching 
of  a  seal  or  scroll  will  not  make  a  sealed  instrument :  Id, 

Negotiability. — A  promissory  note  made  in  the  following  terms : 
"Siztj  days  after  date  I  promise  to  pay  C.  Toler  or  order,  one  hundred 
aod  fiftj  dollars,  at  either  bank  in  the  city  of  Augusta,  Ga.,  for  one  end 
spring  top  buggy,  harness,  whip  and  mat,  this  day  delivered  to  me,  upon 
the  distinct  understanding  that  the  title  was  not  to  pass  me  until  paid 
for  in  full,"  and  he  is  authorized  to  take  possession  of  same  at  any  time 
vntil  fully  paid  for/'  was  negotiable  by  indorsement  in-  blank,  and  one 
taking  under  such  indorsement  could  bring  suit  on  the  note  in  his  own 
name :  Howard  v.  SimpkinSy  65  or  66  Ga. 

^hen  not  Payment  of  Debt. — A  bill  of  exchange,  acceptance,  or  pro- 
missory note,  either  of  a  debtor  or  third  person,  is  not  an  extinguish- 
ii^ent  of  original  liability  unless  it  is  expressly  agreed  to  accept  it  us 
payment :   Weaver  v.  Mixon,  65  or  66  Ga. 

^}  where  a  bill  of  exchange  is  sent  by  a  debtor  to  his  creditor  to 

h^  credited  on  an  account,  and  though  the  creditor  uses  due  diligence 

the  bill  of  exchange  is  not  paid,  the  demand  on  the  account  is  not  extin- 

gouhed,  although  the  account  be  mailed  to  the  debtor  and  received  by 

liim,  marked  '*  Paid  April  8th  1881,"  and  signed  by  the  creditor,  the 

"Jailing aud  receipt  being  before  the  protest  of  the  bill  of  exchange: 
Id, 

» 

Common  Carrier. 

I^'jilurt  to  Deliver — Stipulation  to  pay  specified  Sum. — A  contract 
providing  that  in  case  of  loss  the  carrier  shall  be  liable  to  pay,  as  dam- 
W*i»  specified  sum,  will  not,  without  an  express  stipulation  to  that 
effect,  relieve  the  carrier  from  liability  to  the  full  amount  of  the  value 
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of  goods  lost  through  its  negligence  :  Black  v.  Goodrich  Trans.  Cb.,  55 
Wis. 

The  non-deliverj  of  goods  intrusted  to  a  carrier,  and  its  admission 
that  the  same  are  lost,  so  that  it  cannot  make  delivery,  are  presumptive 
evidence  of  negligence  on  its  part :  Jd, 

Conflict  op  Laws. 

Foreign  Decree  of  Divorce. — Although  marriage  is  a  status,  and  every 
state  has  the  right  to  ^x^  regulate  and  control  the  same  as  to  every  per- 
son within  its  jurisdiction,  even  though  one  of  the  parties  may  at  the  time 
actually  reside  in  another  state,  yet  a  judgment  of  divorce  granted  in 
another  state,  under  statutes  making  jurisdiction  dependent  entirelj 
upou  the  residence  there  of  the  party  applying  for  a  divorce,  at  the  suit 
of  a  husband  against  a  wife  who  resided  in  this  state,  and  who  was  not 
personally  served  with  notice  and  did  not  appear  in  the  action,  but  was 
ignorant  of  its  pendency  until  after  the  judgment  was  rendered,  is  not  a 
bar  to  a  subsequent  action  by  such  wife  in  this  state  for  a  divorce,  alimony, 
allowance  and  a  division  of  the  property  of  such  husband  situated  with- 
in this  state,  especially  where  such  foreign  judgment  was  based  apon  an 
alleged  cause  of  action  which  was  false  in  fact :   Cook  v.  Cook,  55  Wis. 

Constitutional  Law.     See  Criminal  Law. 

Municipal  Corporation — Power  to  Tax — Repeal  of. — When  a  muni- 
cipal corporation,  having  a  general  power  to  levy  taxes  to  pay  its 
debts,  enters  into  a  contract,  the  legislature  cannot  take  away  or  sub- 
stantially impair  such  taxing  power,  so  far  as  relates  to  such  contract : 
Asnes^ors  of  Taxe^  v.  State,  15  Vroom. 

In  such  case,  if  the  corporation  refuses  to  exert  taxing  power  in 
favor  of  such  contractor,  a  mandamus  to  compel  such  action  is  a  riprht 
which  cannot  be  taken  away  or  impaired  by  subsequent  legislation  :   Iti. 

Contract.     See  Pilotage. 

Consideration, — A  release  from  a  contract  to  marry  is  a  good  consid- 
eration for  a  promise  by  the  party  accepting  such  release  to  pay  money 
therefor  :  Snell  et  al.  v.  Bray,  55  Wis. 

Offer  of  Reward — Performance  of  Service — Ptthlic  Officer. — Where 
a  reward  is  offered  for  the  doing  of  a  certain  act,  with  no  restrictions  or 
limitation  to  the  offer  and  no  additional  requirement  upon  the  claimant 
of  the  offered  bounty,  one  who  performs  the  act  with  a  view  of  obtain- 
ing the  reward  need  not  give  notice  of  that  fact  to  the  person  makin<; 
the  offer,  as  a  condition  precedent  to  the  recovery  of  the  reward  :  Reif 
V.  Page,  65  Wis. 

Where  a  fireman  could  not  rescue  a  person  from  a  burning  building 
without  imminent  peril  of  losing  his  own  life,  and  it  was  not  his  duty, 
as  such  fireman,  to  do  so,  such  rescue  cannot  be  said  to  have  been  in  the 
line  of  his  duty,  so  as  to  preclude  him  from  claiming  a  reward  offered 
therefor:  Id. 

Conditional  Agreement — Failure  to  Accept — If  an  agreement  was 
made  to  extend  the  time  for  payment  of  a  draft,  if  interest  should  be 
paid  in  advance  and  security  be  given  for  the  debt,  without  such  pay- 
ment of  interest  and  giving  of  security,  no  extension  of  time  could   be 
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claimed,  and  in  the  absence  of  any  tender  or  offer  thereof,  a  mere  letter 
in  response  to  a  notice  to  pay,  stating  that  the  debtor  was  relying  on  the 
igreemeot  for  an  extension  of  time  and  was  ready  to  comply  with  ita 
terms,  was  not  safficienl :    Wiiiianit  v.  Wright^  G5  or  6G  Ga. 

Corporation.     See  Ma$ter  and  Servant, 

Qtrporation  de  facto — Creditor  dealing  with  it  a»  Corporation — 
Parthtnhip. — Where  a  creditor  contracted  with  a  company  as  a  corpo- 
mtioo,  both  parties  believing  the  corporation  to  exist  de  jure  as  well  as 
'kfacti}^  aod  with  no  intention  at  the  time  of  giving  credit  to  or  bind- 
ing the  members  individually  or  as  partners,  an  action  cannot  be  main- 
taioed  Of^'ainst  them  on  that  contract  as  partners :  Planters*  and  Miners* 
Bank  V.  Fadgett,  65  or  66  Ga. 

Wken  record  of  Judgment  against  a  Foreign  Corporation  admissible 
tt  Ecidence — Effect  of  Admission. — A  Michigan  statute  provided  that 
in  sails  cummenced  by  attachment  against  a  foreign  corporation,  a  per- 
SiiQalserrice  of  a  copy  of  such  attachment  and  of  the  inventory  of  proper- 
ty attached  on  "  any  officer,  member,  clerk  or  agent  of  such  corporation," 
within  the  state,  should  authorise  the  same  proceedings  as  service  of  a 
writ  of  summons.  A  judgment  of  the  state  court  in  such  an  action, 
where  the  return  was  that  copies  of  the  writ  and  inventory  had  been 

seryed  "by  delivering  the  same  to agent"  of  the  corporation,  "  per- 

sooallj,  in  .said  county,"  and  there  had  been  no  appearance  of  the  com- 
ply* being  offered  in  evidence  to  show  that  the  amount  rendered  was 
»  existing  obligation  against  the  company  :  Held,  that  the  record  was 
inadmissible  because  it  nowhere  appeared  therein  that  the  corporation 
was  engaged  in  business  in  the  state  ;  tSt,  Clair  v.  Cox,  S.  0.  U.  S.,  Oct. 
Term  1882. 

Semble,  that  if  such  fact  had  appeared  and  the  record  been  admitted 
evidence  could  be  introduced  to  show  that  the  agent  served  occupied  no 
l^preseotative  capacity  with  respect  to  the  business  of  the  corporation 
ID  the  state  and  the  judgment  be  thereby  deprived  of  its  probative 
f'>foc:  Id. 

Costs.    See  Judgment. 

Court.     See  Judgment. 

Covenant. 

Acceptance  of  Deed — Co\>enant  to  pay  Mortgage — Damages. — The 
^ikotee  in  a  deed,  by  accepting  the  same,  becomes  liable  on  the  cove- 
naotA  therein  purporting  to  be  made  by  him,  just  as  if  he  had  signed 
lod  sealed  the  instrument:  Sparkman  v.  Gove,  15  Vroom. 

A  covenant  by  the  grantee  in  a  deed  to  assume  a  mortgage,  for  pay- 
^^Qt  of  which  the  grantor  is  personally  liable,  hinds  the  grantee  to  pay 
the  mortgage  debt :  Jd. 

In  an  action  for  breach  of  the  defendant's  covenant  to  pay  a  debt 
*hich  the  plaintiff  owes,  the  damages  recoverable  are  the  full  amount 
^f  the  debt,  although  the  plaintiff  may  not  yet  have  paid  the  same :  Jd. 

Criminal  Law. 

.  Acceuor^ — Indictment. — Persons  aiding  or  abetting  in  the  commis- 
sion of  a  crime  may  be  found  guilty  under  an  indictment  in  the  ordi- 
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nary  form  charging  them  as  principals.     The  indictment  must  be  the 
.same  as  though  thej  were  principals  :   7*ke  State  v.  Ilewimi^  58  Iowa. 

Act  of  August  \bth  1876 — Constitutionality  of — Political  Assessments 
—Habeas  Corpus — Power  of  Rtview  in  Criminal  Cases. — The  Act  of 
Congress  of  August  15th  1876,  prohibiting,  under  penalty  of  dismissal 
and  fine,  U.  S-  employees  '*  from  requesting,  giving  to,  or  receiving 
from"  each  other,  anything  for  political  purposes,  is  constitutional :  £x 
parte  Curtis,  S.  C.  U.  8.,  Oct.  Term  1882. 

The  Supreme  Court  of  the  United  States  has  no  general  power  t(» 
review  the  judgments  of  the  inferior  courts  in  criminal  cases,  by  the 
use  of  the  writ  of  habeas  corpus  or.  otherwise  :  its  jurisdiction  is  limited 
to  the  single  question  of  the  power  of  the  court  to  commit  the  prisoner 
for  the  act  of  which  he  has  been  convicted  :  Id. 

Debtor  and  Creditor. 

Voluntary  Conveyance — Insufficient  Consideration — Burden  of  Proof, 
—Where  the  difference  between  the  price  paid,  and  the  actual  value  of 
the  property,  is  apparent  and  great,  the  conveyance  will  be  regarded  as 
voluntary  to  the  extent  of  that  difference :  Strong  v.  Laicrence,  58 
Iowa. 

If  the  debtor  is  insolvent  at  the  time  judgment  is  rendered,  his  insol- 
vency will  be  considered  as  extending  back  beyond  a  voluntary  convey- 
ance of  his  property,  made  during  his  indebtedness,  unless  the  contrary 
be  shown :  and  the  burden  is  upon  the  party  claiming  under  the  con- 
veyance to  show  that,  at  the  time  it  was  made,  his  donor  had  other  pro- 
perty amply  sufficient  to  pay  all  his  debts :  Jd. 

Domicile. 

Residence — Facts  establishing. — Where  one  H.,  a  foreigner,  without 
parents  or  home,  kept  her  trunks  and  clothes  at  the  house  of  her  brother 
in  a  certain  county,  and  seemed  to  regard  it  as  a  home,  going  uut  at 
various  times  to  work  in  another  countj,  but  when  sick  or  out  of  em- 
ployment returning  to  her  brother's  house,  it  was  held  that  such  county 
was  the  county  of  her  residence :  County  of  Cerro  Gordo  v.  County 
of  Hancock,  58  Iowa. 

Presumption. — Where  it  is  shown  that  a  person  was  residing  at  a  cer- 
tain place  at  a  certain  time,  the  ordinary  presumption  is  that  such  resi- 
dence was  a  continuing  residence.  For  what  period  of  time  such  pre- 
sumption would  last  must  depend  upon  all  the  associated  circumstances. 
Inhabitants  of  Greenfield  v.  Inhabitants  of  Camden,  74  Me. 

Voting. — The  fact  of  voting  in  a  town  is  not  conclusive  evidence  of 
the  residence  of  the  voter  therein  at  the  time.  The  act  and  the  circum- 
stances under  which  the  vote  is  given  are  proper  facts  for  the  consider- 
ation of  the  jury  :  Inhabitants  of  East  Livermore  v.  Inhabitants  of 
Farmington,  74  Me. 

Equity. 

Reformation  of  Contract — Fraud. — To  enable  a  court  of  equity  to 
reform  a  contract  on  the  ground  of  fraud  or  mistake,  there  must  be  full 
proof  of  the  fraud  or  mistake.     Relief  will  not  be  granted  where  the 
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evidence  18  loose,  equivocal  or  contradictory,  or  in  its  texture  open  to 
doubt  or  oppo«iDg  presumptions.      Fessenden  v.  Ockington^  74  Me. 

Errors  and  Appeals.    See  Practice, 

United  States  Revenue  Latos — Prosecution  for  illegal  Seizure —  Cer- 
tificateof  Probable  Cause. — The  refusal  of  the  District  Court  to  grant 
a  certificate  of  probable  cause  in  a  prosecution  on  account  of  a  seizure 
under  the  reveoue  laws  where  the  judgment  is  for  the  claimant,  is  not 
reviewable.  The  United  States  v.  Ferrick^  S.  0.  U.  S.,  Oct.  Term, 
1882, 

Evidence.    See  Admiralty, 

Evidence — Deed — OJIice  Copy — To  Fay  the  foundation  for  the  intro- 
duction of  an  office  copy,  instead  of  the  original  deed  under  which  he 
cUims,  by  the  heir  of  the  grantee,  in  a  suit  for  the  land,  it  is  incumbent 
on  sach  heir  to  prove  the  execution  and  genuineness  of  the  deed  which 
be  claims  is  lost,  and  also  to  show  that  he  has  exhausted  his  apparent 
means  to  produce  the  original :  ElweU  v.  Cunningham^  74  Me. 

Promissory  Note — Joint  Makers — Evidence  of  Execution. — In  an 
action  upon  a  promissory  note  purporting  to  be  executed  by  two  as  joint 
makers,  the  execution  of  which  was  denied  by  the  defendant,  evidence 
of  what  the  other  joint  maker  said  at  the  time  he  delivered  the  note  to 
plaintiff,  about  the  signing  of  the  note  by  defendant,  was  inadmissible, 
it  being  hearsay,  and  not  a  part  of  the  res  gestae  :  Smith  v.  Wagaman, 
58  Iowa. 

Proof  of  Crime — Cinil  Action, — In  a  civil  action,  where  the  defence 
rests  upon  an  alleged  crime,  the  plaintifTs  guilt  need  not  be  established 
beyond  a  reasonable  doubt :  Behrens  v.  Germania  Ins.  Co.,  58  Iowa. 

Qwdity  of  Goods  furnished^  how  «Ao«?n.— The  quality  of  goods  fur- 
nished St  a  given  time  by  the  plaintiff  to  the  defendant  being  in  ques- 
tion, it  is  competent  for  the  plaintiff  to  show  that  the  quality  of  like 
articles  furnished  at  the  same  time  by  him  to  another  party  was  good, 
if  such  be  followed  by  evidence  that  the  goods  furnished  by  him  at  that 
time  to  such  other  party  and  the  goods  furnished  by  him  at  that  time 
to  the  defendant  were  of  the  same  kind  and  quality :  Ames  v.  Quinby^ 
S.  C.  U.  S.,  Oct.  Term  1882. 

Variation  of  Writing  by  Parol. — The  exceptions  to  the  rule  that  where 
parties  have  put  their  contract  in  writing,  the  written  contract  shall  be 
the  only  evidence  of  the  contract  are  (1)  where  the  written  contract  is 
incomplete,  and  on  its  face  does  not  purport  to  contain  the  whole  agree- 
ment between  the  parties;  (2)  where  the  parties,  in  negotiating  the 
agreement  which  is  reduced  to  writing,  have  also  entered  into  another 
agreement  by  parol,  which  is  collateral  to  the  written  contract,  and  is 
on  a  subject  distinct  from  that  to  which  the  written  contract  relates: 
^avmberg  v.  Young,  15  Vroom. 

To  justify  the  admission  of  a  parol  promise  by  one  of  the  contracting 
parties,  made  during  the  negotiation  of  a  written  contract,  on  the  ground 
that  it  was  collateral,  the  promise  must  relate  to  a  subject  distinct  from 
^kat  to  which  the  written  contract  applies.  Morgan  v.  Griffith,  L.  R., 
^Exch.  70;  and  Erskiney.  Adeane,  L.  R.,  8  Ch.  App.  756,  disapproved : 
td 
Vol.  XXXI.— 19 
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Frauds,  Statute  of. 

Promise  hy  Coyitr actor  to  pay  orders  iss-aed  by  Sub- Contractors, — Con- 
tractors to  build  a  railroad  agreed  with  merchants  to  pay  orders  and 
titne-checks  issued  by  a  sub- contractor  to  his  employees.  UpoA  the 
faith  of  this  agreement  and  giving  credit  exclusively  to  the  contractors, 
the  merchants  accepted  and  received  such  orders  and  time-checks  in 
exchange  for  goods.  Held^  that  the  promise  of  the  contractors  was  not 
within  the  Statute  of  Frauds  :  Best  v.  O'Hara,  65  Wis. 

Foreign  Corporation.    See  Corporation, 

Guaranty. 

Fromissory  Note — Liability  of  Gutzrantor.^^A  guaranty,  indorsed 
upon  a  note,  is  an  absolute  contract  for  the  payment  of  the  note  at 
maturity,  upon  default  of  the  maker;  and  the  guarantor  will  be  liable 
thereon,  although  the  note  was  secured  by  alien  upon  personal  property, 
and  the  guarantee  failed  to  enforce  such  lien  until  the  security  became 
lost  and  the  maker  of  the  note  insolvent :  Adams  and  French  Harzes- 
ter  V.  Tomlinson,  58  Iowa. 

Husband  and  Wife.     See  Conflict  of  Laws. 

Earnings  of —  Wife  Creditors. — The  earnings  of  the  wife,  unless 
acquired  incarrying  on  an  independent  business  of  her  own,  cannot  be 
made  the  basis  of  a  claim  against  her  husband  to  the  prejudice  of  his 
creditors  :   Triplett  v.  Graham^  58  Vroom. 

Insolvency. 

Discharge — Action  by  Foreign  Creditor. — A  discharge  in  insolvency 
by  an  insolvent  court  of  one  state  to  one  of  its  citizens,  is  no  bar  to  an 
action  brought  in  its  courts  by  a  citizen  of  another  state  when  such 
creditor  was  not  a  party  to  the  insolvency  proceedings :  Hill  v.  CarlUm^ 
74  Me. 

Judgment.     See  Corporation, 

Correction  at  Subsequent  Term — Costs, — The  court  has  no  power  at 
a  subsequent  term  to  correct  its  judgment  in  respect  to  costs,  where  that 
subject  was  considered  and  the  judgment  entered  by  the  clerk  in  accord- 
ance with  the  directions  of  the  court,  unless  such  power  was  carried  for- 
ward by  a  motion  made  during  the  term  at  which  the  judgment  was 
rendered:  Williams  y,  Williams,  55  Wis. 

Who  bound  by, — Where  a  defendant  has  been  served  with  process 
issuing  from  a  court  of  competent  jurisdiction,  and  has  had,  or  could 
have  had,  his  day  in  court,  he  is  concluded  by  the  judgment.  He  can 
not  by  affidavit  of  illegality  attack  such  judgment  and  set  up  defences 
which  exi.sted  and  could  have  been  pleaded  before  it  was  rendered  : 
Harbig  v.  Frexmd,  65  or  66  Ga. 

Landlord  and  Tenant. 

Lease —  Warranty  of  Fitness. — Upon  the  demise  of  a  factory  and  the 
fixtures  and  machinery  in  it,  there  is  no  implied  warranty  that  the 
machinery  is  in  good  repair  or  of  sufficient  capacity  tK>  do  the  work  for 
which  the  premises  were  let:  Naumberg  v.  Toung^  15  Vroom. 
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Libel. 

Corporation — Evidence. — An  action  for  libel  can  be  maintained 
igiinst  a  corporation  :  Eveaing  Journal  v.  McDervwtt^  15  Vroom. 

Previous  or  sabsequent  publications  are  admiaaible  in  evidence  for  the 
parpoae  of  showing  the  temper  of  the  defendant's  mind  in  the  publi- 
efttioD  complained  of,  and  it  makes  no  difference  that  such  publication 
isoDe,  by  reason  of  the  bar  of  the  Statute  oi  Limitations^  upon  which 
no  action  can  be  maintained  ;  Id, 

Limitations  Statute  of. 

iciiim  founded  on  Staiute. — The  statutory  limitation  of  six  years 
for  the  bringing  of  a  suit  is  not  applicable  when  the  entire  cause  of 
ictioD  arises  out  of  a  statute  :   Cowenhovcn  v.  Board  of  Freeholders^  15 

Vroom. 

Lunatic. 

^ct^^ement. — A  nan  compos  or  insane  person  is  incapable  of  acquiring 
ipaaper  settlement  in  his  own  right:  Inhabitants  of  Strong  v.  Inhabit- 
anit  of  Farmington,  74  Me. 

Such  a  person  who  lived  continuously  in  his  fiither's  family  until  the 
ij^  of  forty-eight  years,  was  then  sent  to  the  insane  hospital ;  Held, 
that  he  followed  the  residence  of  his  father  acquired  while  the  pauper 
was  aa  inmate  of  the  hospital :  Id. 

Master  and  Servant. 

Couforation — Negligence  of  Manager — Injury  to  Employee. — A  cor- 

pontioQ  acts  only  through  its  agents,  and  unless  responsible  for  their 

sots  is  wholly  irresponsible.     The  agent  who  represents  the  corporation 

as  master  over  other  employees  for  the  time,  occupies  the  position  of  the 

corporation  for   such    time  to  such  subordinates.     The  corporation  is 

bound  to  appoint  a  skilled  and  prudent  manager  to  such  position,  and  is 

negligent  if  it  employs  an    imprudent  or  incouipetent  person  ;  and  if 

from  the  negligence  of  this  quasi  master,  unmixed  with  negligence  of 

his  own,  another  servant  or  employee  is  injured,  the  corporation  will  be 

responsible :  Atlanta  Cotton  Factory  v.  Spter,  65  or  06  Ga. 

Especially  is  this  the  case  where  the  injured  employee  was  a  child 
without  access  to  the  president  or  general  superintendent,  and  who  re- 
ceived her  orders  solely  from  the  manager  of  the  branch  of  the  business 
in  which  she  was  engaged,  and  it  makes  no  difference  that  such  subor- 
dinate manager  violated  the  orders  of  his  superior  officer  in  placing  the 
employee  in  a  position  of  danger  :  Id, 

Mortgage. 

Change  of  Limits  of  County — Notice  of  Foreclosure. — All  persons 
are  bound  to  take  notice  of  the  boundaries  of  counties,  and  of  any 
change  in  their  limits  by  legislative  action :  Welch  v.  tSteamSy  74  Me. 

When  a  mortgage  has  been  received  and  recorded  in  the  registry  of 
the  county,  and  the  town  in  which  the  mortgaged  premises  lie,  becomes 
by  legislative  enactment  part  of  another  county,  the  notice  of  foreclosure 
should  be  published  in  the  county  in  which  the  land  is  situated  when 
the  notice  is  given  :  Id, 
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Municipal  Corporation.    See  Constitutional  Law. 

Board  of  Supervisors — Compromise  of  Judgment. — The  board  of 
Bupervisors,  if  acting  ia  good  faith  in  respect  thereto,  has  the  authority 
to  compromise  a  judgment  in  favor  of  the  county.  Beck,  J.,  dissent- 
ing :   CoUins  v.  Welch^  58  Iowa. 

Illegal  arrest  of  Taxpayer  for  Taxes  once  paid. — When  a  collector  of 
taxes  arrests  a  taxpayer  for  non-payment  of  a  tax  which  had  already 
been  once  paid,  and  is  thereupon  paid  a  second  time  to  procure  a  release 
from  the  arrest,  the  town  is  not  liable  for  the  arrest,  nor  for  the  money 
while  in  the  hands  of  the  collector  :  Inhabitants  of  Liberty  v.  Hurd^ 
74  Me. 

Power  to  pass  Ordinances — Interference  with  Individual  Rights. — 
The  power  of  a  municipal  corporation  to  pass  a  by-law  or  an  ordi- 
nance which  establishes  a  rule  interfering  with  the  rights  of  individuals 
or  the  public,  must  emanate  from  the  creating  body,  and  clear  authority 
must  be  found  for  it  in  the  legislative  enactment  under  which  the  cor- 
poration exercises  its  functions  of  government :  State  y.  Belvidere^  15 
Vroom. 

A  provision  in  the  town  charter  that  the  common  council  may  pass 
and  enforce  ordinances  and  by-laws  for  the  suppression  of  gambling- 
houses,  and  such  other  by-laws  and  ordinances  for  the  peace  and  good 
.  order  of  the  town  as  they  may  deem  expedient,  not  repugnant  to  the 
constitution  or  laws  of  this  state  or  of  the  United  States,  does  not  war- 
rant the  passage  of  an  ordinance  forbidding  the  keeping  of  a  billiard 
table  for  hire :  Id. 

Negligence. 

Railroad — Contributory  Negligence. — The  railroad  company  is  liable, 
Dotwithstandipg  the  negligence  of  the  intestate,  if  ordinary  care  was  not 
exercised  by  its  employees  to  prevent  the  accident,  after  they  knew  of 
the  intestate's  negligence ;  and  as  this  rule  of  law  if  clearly  expressed, 
the  form  of  the  instruction  is  not  important :  Beems  v.  The  C,  R.  I. 
and  P,  Railroad  Co.^  58  Iowa. 

Damages  when  Proximate. — In  the  rule  which  limits  a  recovery  for 
a  tort  to  those  damages  which  are  its  natural  and  proximate  effects,  the 
natural  effects  are  those  which  might  reasonably  be  foreseen — those 
which  occur  in  an  ordinary  state  of  things — and  the  proximate  effects 
are  thd^e  between  which  and  the  tort  there  intervenes  no  culpable  and 
efficient  agency.  A  mere  failure  by  third  parties  to  extinguish  a  fire 
started  through  the  negligence  of  the  defendant,  is  not  such  an  agency  : 
WiYey  V.  West  Jersey  Railroad  Co.^  15  Vroom. 

Contributory  Negligence — Child. — The  mere  fact  that  a  boy,  between 
six  and  seven  years  old,  was  upon  a  railroad  track  at  or  near  a  street- 
crossing,  even  though  his  father  had  a  short  time  previous  seen  him  go- 
ing toward  the  track,  is  not  enough  to  establish  contributory  negligence 
as  a  matter  of  law,  in  an  action  against  the  railroad  company'  for  the 
killing  of  the  boy  :  Johnson  v.  C  d^  N.  W.  Railroad,  55  Wis. 

Partnership. 
Breach  of  Contract  to  Form — Action. — An   action  at  law  may  be 
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maioUined  for  the  breach  of  an  executory  contract  to  form  a  futare  co- 
partnership: HtUet  al  V.  Falmer,  55  Wis. 

The  wrongful  refusal  by  a  party  to  a  contract  of  co-partnership  to 
permit  the  other  party  to  launch  the  partnership  business  is  ground  for  an 
action  at  Uw  by  the  injured  partner :  Id. 

If  the  damages'  resulting  from  a  breach  by  one  partner  of  a  covenant 
or Btipalation  in  the  partnership  agreement  belong  exclusively  to  the 
other  partner  and  can  be  assessed  without  taking  an  account  of  the  part- 
Mrahip  bosiness,  an  action  at  law  may  be  maintained  by  the  injured 
partner  for  such  damages:  Id, 

Patent. 

i?e.ttjue— /Vocc«« — Mechanism. — A  patent  for  a  mechamsm  was  re- 
ttsiiedBoas  to  cover  the  process.  Held,  that  the  re-issue  was  void  as 
"«»ng  for  a  different  invention  from  that  described  in  the  original  pa- 
tent: Wing  y.  Anthony,  S.  C.  U.  S.,  Oct.  Term  1882. 

Payment.     See  Bills  and  Notes, 

neniwt  Voluntary^  Taxes.—ln  an  action  to  recover  back  a  pay- 
ffleot  made  to  prevent  an  illegal  distress  of  the  property  for  taxes,  it  is 
not  necessary  to  show  that  the  distress  was  actually  made ;  it  is  sufficient 
;i  the  circumstances  lead  to  the  conclusion  that  such  distress  is  impend- 
Jngand  will  certainly  be  made  if  the  payment  is  not  made :  Howard  v. 
^'''yo/itt^jrfa,  74Me. 

Pension. 

^!f>^jtyto  Fxecution.—Money  due  for  pensions,  while  it  remains  in 
'ne  nanda  of  the  disbursing  officer  or  agent  for  distribution,  or  while  in 
^ne  conrae  of  transmission  to  the  pensioner,  is  not  liable  to  be  seized  by 
creditors  ander  any  legal  process.     After  it  has  come  to  his  hands  it  is 

ITr-}].''^  ""'^^^  ''*'°'^®  ^^  '^^  *^«^t^r  *  ^^^^^  V-  J^'ciiWo/i  Sav.  Fund 
o«fli?tfi^i.  Asso.y  15  Vroom. 

^hen  subject  to  Judgments. -^The   exemption    under   section  4747 
^ensed  Statutes  of  the  United  States,  applies  only  while  the  pension' 
«^»Dey  18  m  course  of  transmission  to  the  pensioner :  and  after  it  has 
cotte  into  his   possession   his  creditors  may  subject  it,  or  the  property 
C  5T10W       '^'  ^         payment  of  their  judgments  :  Triplett  v.  GVa. 

Pilotage. 

Gmmimoners  of— Right  to  limit  the  Number  of  Pilots— Contract— 
rum  Folicy.—A  contract  between  the  commissioners  of  pilotage  of  a 
port  and  the  licensed  pilots  thereof,  whereby  the  former  agreed  to  limit 
he  namber  of  pilots  for  that  port  for  the  period  of  three  years  to  ten 
tnat  being  the  number  already  licensed,  was  illegal  and  void.  It  is  the 
Qttty  of  the  commissioners  of  pilotage  to  supply  the  port  with  a  sufficient 
numDerof  pilots  and  they  cannot  contract  to  restrict  the  number,  with- 
out  regard  to  what  might  be  necessary  for  the  business  of  the  port: 
^^M  7.  Commissioners^  66  or  66  Ga. 

Each  licensed  pilot  has  the  right  to  hold  his  license  and  receive  his 
^W8  lor  services  which  he  may  render;  but  he  has  no  right,  either  alone 
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or  Id  compaDj  with  others,  to  claim  the  entire  business  of  the  port, 
and  to  prevent  the  issuing  of  a  license  to  another  pilot,  in  the  discretion 
of  the  commissioners  of  pilotage  :  Id, 

Political  Assessments.  See  Criminal  Law. 

Practice. 

Effect  of  not  fifing  Affidavit  denying  Execution  of  InstTrument — £ill 
of  I^articulars — Mistake  in — Review  o/  /ormer  Jiulgnient  in  same  Case, 
— A  rule  of  court  provided  that  where  a  defendant  insists  on  a  claim 
by  way  of  set-off,  founded  on  a  written  instrument,  he  cannot  ^^  be  put 
to  the  proof  of  the  execution  of  the  instrument  or  the  handwriting  " 
of  the  opposite  party,  unless  an  affidavit  is  filed  *'  denying  the  same  :" 
Held^  that  the  want  of  such  affidavit  does  not  prevent  the  plaintiff  from 
showing  that  such  an  instrument,  dated  January  2d,  was  executed  on 
January  1st.  Held,  also,  that  the  want  of  such  affidavit  does  not  prevent 
the  plaintiff  from  showing  that  his  duplicate  of  an  instrument  execut<;d 
in  duplicate  by  him  and  the  defendant  differed  in  its  contents  from  the 
one  retained  by  the  defendant.  Am^s  v.  Qaimhy,  S.  C.  U.  S.,  Oct. 
Term  1882. 

A  charge  that  while  the  plaintiff  could  not  recover  for  any  more  goods 
than  his  bill  of  particulars  sets  forth,  he  was  not  bound  by  a  mistake  in 
carrying  out  the  rate  of  price,  but  could  show  what  he  was  actually  to 
have,  it  not  appearing  by  the  record  what  were  the  contents  of  the  bill 
of  particulars,  but  it  appearing  that  the  plaintiff  claimed  there  was  a  mis- 
take in  it  in  that  respect,  held^  not  to  have  been  erroneous:  Id. 

After  this  court  has  reversed  a  judgment  and  ordered  a  new  trial,  and 
a  new  trial  has  been  had^  with  a  second  judgment,  this  court  cannot,  on 
a  writ  of  error  to  review  the  second  judgment,  review  its  own  judg- 
ment on  the  first  writ  of  error.     Id. 

Public  Policy.  See  Pilotage, 

Eailroad. 

LiahilitTf  to  Landoumer  for  negligent  construction  of  Road — Right  to 
set-off  benefits  to  Land, — If  a  railroad,  under  a  grant  of  a  right  of  way, 
constructs  its  road  with  prudence  and  care,  it  will  not  be  liable  to  the 
grantor  for  injuries  incident  to  such  construction,  but  if  it  acts  without 
care  and  skill,  and  by  reason  of  failure  to  build  necessary  and  proper 
culverts,  surface  water  is  turned  out  of  its  usual  and  natural  channel  and 
emptied  upon  the  lands  of  the  grantor,  it  will  be  liable  to  him  or  those 
holding  under  him  for  damages  resulting  therefrom.  :  Gilbert  v.  Sav., 
G,  and  N.  A.  Railroad  Co.,  65  or  66  Ga. 

Against  such  actual  damages  the  railroad  cannot  set  off  such  inciden- 
tal benefits  to  the  grantor  as  might  arise  from  the  construction  of  the 
road  over  his  land.     Id, 

Receiver. 

Creditor  who  has  not  obtained  Judgment — Right  to  file  Bill. — As  a 
general  rule  creditors  who  have  not  reduced  their  claims  to  judgment 
and  who  have  no  lien,  title  or  interest  attaching  to  the  property  of  their 
debtor,  have  no  right  to  invoke,  interference  therewith  by  injunction 
and  the  appointment  of  a  receiver.     Even  after  judgment,  there  most 
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be  Bonio  special  circumstances  to  authorize  equitable  ioterferenee  in  be- 
half of  a  creditor  seeking  to  collect  his  debt :  Dodge  v.  Pjfroliaite  Man. 
Co.,  65  or  66  Ga. 

Removal  of  Causjsb. 

CoKtroverty  wholly  between  Citizens  of  different  States — Contest  over 
a  WiU—Thaugh  Contestants  nominally  separate,  hut  one  issue. — In  a 
will  case  two  of  the  contestants  were  citizens  of  other  states  and  the 
remaiDiDg  contestants  and  the  executors  citizens  of  Michigun  :  separate 
ippeals  vere  taken  from  the  probate  court  to  the  circuit  court  of  the 
state  of  Michigan  by  the  contestants  from  other  states  and  those  living 
io  Michigan:  Held,  that  the  contest  was  joint,  that  although,  in  form, 
separate  issues  were  joined  in  the  appeals,  in  reality  they  were  but  one 
and  vera  capable  of  but  one  trial,  and  that  the  appeal  by  citizens  of 
')cher  states  was  therefore  not  removable:  Eraser  v.  Jennisony  S.  C  U. 
S.,  Oct.  Term  1882. 

SnSRIFF. 

Taldng  of  Securities — Action  against /or  Loss  of- — Replevin. — Where 
property  levied  on  by  an  officer  by  virtue  of  an  execution  has  been  taken 
from  bia  custody  by  a  writ  of  replevin,  the  replevin  bond  is  substituted 
in  the  place  of  the  levy ;  and  if  the  officer  deprives  the  plaintiff  in  the 
execation  of  the  advantages  to  be  derived  from  the  bond,  by  surrendering 
it  or  cancelling  a  judgment  recovered  on  it,  an  action  will  lie  against  him 
for  a  breach  of  duty  in  not  making  the  money  under  his  process  :  Har- 
riion  y.  Maxwell,  15  Vroom. 

Securities  taken  by  officers  in  the  execution  of  process,  are  regarded 
M  securities  held  by  them  in  trust  for  parties  whom  they  represent  in 
an  official  capacity ;  and  courts  of  law  will  extend  a  liberal  protection 
over  the  rights  of  parties  equitably  interested,  against  the  acts  of  mere 
nominal  parties :  Id. 

Sheriff's  Sale. 

^ctvred  Crops — Sheriff's  Deed. — The  title  of  a  party  in  possession 
oi  real  estate  sold  at  foreclosure  sale,  to  the  crops  standing  thereon,  is 
not  divested  until  the  execution  of  the  sheriff's  deed:  and  if  the  crops 
^  fully  matured  and  ripe  at  that  time  they  will  not  pass  by  the  convey- 
*°<*'.  Everingham  v.  Braden,  68  Iowa. 

Tax  Sale. 

Right  of  Owner  to  pay  Taxes  by  Agent  or  Friend. — The  commipsion- 
ers  of  the  United  States  for  the  collection  of  direct  taxes  having  estab- 
lished a  rule  that  they  would  receive  the  taxes  and  charges  on  property 
advertised  for  sale  only  from  the  owner  in  person  :  Held,  that  the  rule 
avoided  the  sale  and  that  a  tender  was  unnecessary,  and  this  even  where 
the  United  States  was  the  purchaser :  Kan/man  and  Strong  v. 
^;8.C.U.  S,  Oct.  Term  1882. 

Taxes.     See  Tax  Sale. 

Pwchase  at  Tax  Sale  by  one  bound  to  pay  Taxes  — When  a  mort- 
^h  by  his  mortgage,  is  bound  to  pay  all  taxes,  accruing  on  the  estate, 
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he  cannot  permit  the  estate  to  be  sold  for  taxes,  and  by  purchasing  it  on 
such  sale  acquire  a  title  against  the  mortgagee  :  Dunn  v.  Snell,  74  Me. 
Neither  can  a  tenant  for  life  or  for  years,  thus  acquire  a  title  against 
the  reversioner,  nor  a  tenant  of  the  mortgagor  against  the  mortgagee  : 
Id. 

Tender.     See  Tax  Sale. 

United  States  Courts.     See  Errors  and  Appeals;  Removal 

of  Causes, 

Waste. 

Tenant  for  Tears, — An  action  will  lie  against  a  tenant  from  year  to 
year  for  permissive  waste  :  Newbold  v.  Brown^  15  Vroom. 

Will.     See  Removal  of  Causes. 
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WARRANTIES  IMPLIED   IN  SALES  OF  PER- 

SONAL  PROPERTY  IN  THE   UNITED 

STATES  AND  CANADA. 

iOmtttwed  from  Ffbruarjf  No. ^  page  98.) 

n.  Implied  Condition  of  Existence. 

As  is  pointed  out  by  Mr.  Benjamin,  in  his  Treatise  on  Sales, 
Dook  1^  part  1,  ch.  9,  what  is  often  called  an  implied  warranty 
^'  existence  is  really  not  a  warranty  or  agreement  collateral  to  the 
^ntract  at  all,  but  is  in  reality  a  condition  precedent  tb  any 
contract;  for  unless  the  subject-matter  exist  at  the  time  stipu- 
wted  for  the  transfer  the  contract  can  never  become  executed. 
Therefore  nothing  more  need  here  be  said  about  it.  See,  however, 
^«Hy  V.  Bissell,  26  Conn.  23,  remarks  of  Ellsworth,  J. 

ID.  Sale  of  Goods  by  Description. 
(a)  Sale  of  Chattels. 

Where  an  article  is  sold  by  any  description  or  particular 
designation  there  is  always  an  implied  condition  that  the  article 
delivered  shall  correspond  strictly  with  the  description.  This  is 
often,  particularly  in  America,  called  an  implied  warranty.  In 
'^ity,  however,  it  is  obvious  that  it  is  no  warranty  at  all,  but 
one  of  the  conditions  precedent  to  the  contract  of  sale.  The 
distinction  is  very   clearly   pointed  out  by  Lord  Abinoer,  in 

Vol.  XXXI.-^20  (153) 
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Chanter  v.  HopkinSy  4  M.  &  W.  399,  quoted  by  Mr.  Benjamin  in 
his  book  on  Sales :  ''A good  deal  of  confusion  has  arisen,*'  said  he, 
^^  in  many  of  the  cases  upon  this  subject,  from  the  unfortunate  use 
made  of  the  word  warranty.  Two  things  have  been  confounded 
together.  A  warranty  is  an  express  or  implied  statement  of  some- 
thing which  a  party  undertakes  shall  be  part  of  a  contract,  and, 
though  part  of  tbe  contract,  collateral  to  the  express  object  of  it. 
But  in  many  of  the  cases,  the  circumstance  of  a  party  selling  a 
particular  thing  by  its  proper  description  has  been  called  a  war- 
ranty, and  the  breach  of  such  a  contract  a  breach  of  warranty ; 
but  it  would  be  better  to  distinguish  such  cases  as  a  non-compliance 
with  a  contract  which  a  party  has  engaged  to  fulfil ;  as  if  a  man 
offers  to  buy  peas  of  another  and  he  sends  him  beans,  he  does  not 
pei'form  his  contract ;  but  that  is  not  a  warranty ;  there  is  no 
warranty  that  he  should  sell  him  peas ;  the  contract  is  to  sell  him 
peas,  and  if  he  sells  him  anything  else  in  their  stead  it  is  a  non- 
performance of  it." 

In  America  the  distinction  between  a  warranty  and  this  condition 
in  the  contract  does  not  appear  to  have  been  very  carefully  regarded 
by  the  judges  in  their  opinions,  but  they  have  usually  confounded 
this  condition  with  an  implied  warranty.  The  consequence  is,  there 
is  much  confusion  of  the  law  on  this  subject. 

In  New  York,  however,  in  Reed  v.  Randal  (21  N.  T.  358), 
Wright,  J.,  in  a  lengthy  opinion  took  this  distinction.  The  cose 
was  an  action  for  the  breach  of  a  contract  to  sell  and  deliver  a  crop 
of  tobacco  growing  on  the  land  of  the  defendant.  The  contract 
called  for  good  tobacco,  well  cured  and  boxed  in  good  condition — 
and  when  delivered  it  was  bad,  ill  cured,  shrunk,  rotten  and 
sweaty.  The  plaintiffs  accepted  the  tobacco,  and  retained  it  with- 
out notifying  the  defendants  of  its  defects,  and,  seventeen  months 
after  converting  it,  brought  an  action  for  breach  of  contract.  The 
court  held  the  action  not  to  lie,  as  there  was  no  offer  to  return  bj 
the  vendee,  and  evidence  of  an  intention  to  accept,  &c.  Wright, 
J.,  said :  "  The  stipulation  in  respect  to  the  quality  and  condition 
of  the  article,  when  delivered,  constituted  no  express  warranty. 
The  contract  was  executory,  for  the  sale  of  a  growing  crop  of 
tobacco,  to  be  delivered  the  spring  following,  well  cured  and  in 
good  condition.  The  article  bargained  for,  and  to  be  furnished  in 
the  future,  was  a  merchantable  crop  of  tobacco.  This  was  what 
the  vendor  agreed  to  sell  and  the  vendee  to  purchase.     It  was  the 
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sale  of  a  particular  thing  by  its  proper  description  merely ;  and 
the  descriptive  words  used  for  defining  the  thing  agreed  to  be  sold 
were  of  the  substance  of  the  contract,  not  collateral  to  the  main 
object  of  it.  *  *  *  A  warranty,  then,  cannot  be  predicated  upon 
the  contract  alleged  in  the  complaint ;  and  the  rules  of  law  by 
which  the  rights  of  the  parties  in  respect  to  warranties  are 
regulated  are  inapplicable.  A  breach  of  the  contract  was  not  a 
breach  of  warranty,  but  a  mere  non-compliance  with  the  contract 
that  the  defendant  had  agreed  to  fulfil.  *  *  *  The  delivery  of 
property  corresponding  with  the  contract  is  a  condition  precedent 
to  the  vesting  of  the  title  in  the  vendee.  The  parties  understand 
that  the  vendee  is  not  bound  to  accept  the  property  tendered, 
eiceptnpon  this  condition." 

As  we  have  said,  however,  the  cases  on  this  point  usually  have 
gone  on  the  theory  of  an  implied  warranty. 

Thus  in  Winsor  v.  Lombard,  18  Pick.  (Mass.)  59,  Shaw,  C.  J., 
said:  '^The  old  rule  upon  this  subject  was  well  settled,  that  upon 
a  sale  of  goods,  if  there  be  no  express  warranty  of  the  quality  of 
die  goods  sold,  and  no  actual  fraud,  by  a  wilful  misrepresentation, 
the  maxim  caveat  emptor  applies.  Without  going  at  large  into  the 
doctrine  open  this  subject,  or  attempting  to  reconcile  all  the  cases, 
which  would  certainly  be  very  difficult,  it  may  be  sufficient  to  say 
that,  in  this  Commonwealth,  the  law  has  undergone  some  modifica- 
tions, and  it  is  now  held,  that  without  express  warranty  or  actual 
fraud,  every  person  who  sells  goods  of  a  certain  denomination  or 
description,  undertakes  as  part  of  his  contract,  that  the  thing 
deurered  corresponds  to  the  description,  and  is  in  fact  an  article 
^'  the  species,  kind  and  quality  thus  expressed  in  the  contract  of 
sale.  *  *  *  jifje  ^ule  being,  that  upon  a  sale  of  goods  by  a  written 
Memorandum  or  bill  of  parcels,  the  vendor  undertakes,  in  the 
"^^ture  of  warranting,  that  the  thing  sold  and  delivered  is  that 
^hich  is  described ;  this  rule  applies  whether  the  description  be 
More  or  less  particular  and  exact  in  enumerating  the  qualities  of 
^■^e  goods  sold." 

^''^^  following  cases  are  illustrations  of  the  general  doctrine 
M  America: 

^^  Seixas  V.  Woodj  2  Caines  (N.  Y.)  48  (1804),  a  contract  was 
^""^  for  the  delivery  of  brazihtto  wood,  and  it  was  so  advertised 
^^  described  in  the  invoice.  A  delivery  was  made  of  peaehum 
^ood,  much  inferior  in  quality.     There  was  no  evidence  of  fraud  or 
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an  express  nvarranty,  and  it  was  held  that  an  action  on  the  case  would 
not  lie,  ^^for  selling  one  wood  for  the  other."  Kent,  Chancellor, 
said :  '^  If  upon  a  sale,  there  be  neither  a  warranty  nor  deceit^  the 
purchaser  purchases  at  his  peril.  *  *  *  The  mentioning  the  wood 
as  braziletto  wood  in  the  bill  of  parcels,  and  in  the  advertisement 
some  days  previous  to  the  sale,  did  not  amount  to  a  warranty  to 
the  plaintiffs.  To  make  an  affirmation  at  the  time  of  the  sale  a 
warranty,  it  must  appear  by  the  evidence  to  be  so  intended^  and 
not  to  have  been  a  mere  matter  of  judgment  or  opinion,  and  of 
which  the  defendant  had  no  particular  knowledge.  Here  it  is 
admitted  the  defendant  was  equally  ignorant  with  the  plaintiffs, 
and  could  have  had  no  such  intention." 

In  Swett  V.  Colgate,  20  Johns.  (N.  Y.)  196  (1822),  goods  were 
sent  from  England  to  Boston  invoiced  as  barilla — barilla  being 
a  substance  found  in  the  Mediterranean  Sea,  near  there  manu- 
factured, and  containing  soda  or  alkali,  which  is  its  only  value, 
being  used  in  the  manufacture  of  soap.  On  using  part  of  the 
so-called  barilla  it  was  found  to  be  a  substance  called  kelpy  which 
greatly  resembles  barilla,  but  contains  a  very  small  quantity  of 
alkali.  Kelp  is  made  in  Great  Britain  and  cannot  be  distinguished 
from  barilla  but  by  analysis.  Barilla  contains  fifty  per  cent,  of 
alkali,  and  kelp  but  five  per  cent.  Assumpsit  was  brought  for 
goods  sold  and  delivered,  and  the  court  held  the  action  would  not 
lie,  there  being  no  express  warranty  or  bond.  Woodworth,  J., 
said:  *'By  the  common  law,  where  there  is  no  fraud  or  agreement 
to  the  contrary,  if  the  article  turns  out  not  to  be  that  which  it 
was  supposed,  the  purchaser  sustains  the  loss ;  the  rule  is  caveat 
emptor y'*  and  followed  Seixas  v.  Wood,  with  approval. 

It  is  submitted,  however,  that  the  law,  though  correctly  stated 
in  Seixas  v.  Wood,  was  incorrectly  applied  to  that  case  as  well  as 
the  case  just  referred  to,  and  Kent,  Chancellor,  who  delivered  the 
opinion  in  Seixas  v.  Wood,  in  his  Commentaries,  expresses  a  doubt 
whether  the  maxim  of  caveat  emptor  was  there  correctly  applied, 
inasmuch  as  there  was  a  description  in  writing  of  the  article  sold, 
and  we  may  add  the  doctrine  of  Seixas  y.  Wood,  supra,  and  Sweet 
V.  Colgate,  supra,  has  since  frequently  been  doubted  in  New 
York.  See  Hawkins  y.  Pembertan,  61  N.  Y.  198;  Bounce  v. 
Bow,  64  N.  Y.  411 ;  and  finally  overruled  in  Whit^  v.  Miller, 
71  N.  Y.  129. 

In  the  last  case  plaintiffs,  being  gardeners,  purchased  of  defend- 
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uts,  for  market  cabbage,  a  certain  variety  of  seed  known  as 
'^  Large  Bristol  Cabbage."     The  seed  sent  was  raised  on  **  Bristol 
eabbage  stocks,"  and,  being  of  a  different  character,  was  rendered 
impure  by  the  crossing  of  the  varieties,  and  the  plants  raised  were 
vorthless :  Heldy  an  action  lay  for  breach  of  contract,  as  there  was 
tn  implied  contract  that  the  seller  was  bound  to  deliver  in  such  a 
caae  exactly  what  he  had  agreed  to  sell.     Andhews,  J.,  said : 
"  The  doctrine  that  a  bargain  and  sale  of  a  chattel,  of  a  particular 
description^  imports  a  contract  or  warranty  that  the  article  sold  is 
of  that  description,  is  sustained  by  a  great  mass  of  authority.    The 
CMes  of  SeixoB  v.  Woody  supra^  and   Swett  v.    Colgate^  iupra^ 
based  mainly  upon  the  authority  of  the  case  of  Chandelor  v.  Lopus, 
Cro.  Jac.  4,  are,  it  must  be  admitted,  adverse  to  this  view.     The 
<^  of  Ghandehr  v.  Loptia  has  been  overruled  in  England,  and 
the  cases  in  this  state  referred  to  have  been  often  questioned ;  and 
Chancellor  KsNT,  who  took  part  in  deciding   SeixaB  v.    Wood^ 
ntunates  in  his  Commentaries  a  doubt  whether  the  case  was  cor- 
rectly decided :  2  Kent  Com.  479.    The  case  of  Hawkins  v.  Pern- 
^^^n^  51  N.  T.  198,  adopts  as  the  law  in  this  state  the  doctrine 
npon  this  subject  now  prevailing  elsewhere,  that  a  sale  of  a  chattel 
l>y  a  particular  description  is  a  warranty  that  the  article  sold  is  of 
the  kind  specified ;  and  this  case  was  recognised  in  Bounce  v.  jDotr, 
64  N.  Y.  411,  as  modifying  the  doctrine  of  Setxas  v.  Wood^  and 
Swett  T.  Colgate.     We  think  the  modem  doctrine  upon  the  subject 
is  reasonable,  and  proceeds  upon  a  just  interpretation  of  the  con- 
vict of  sale." 

In  Wolcott  V.  Mimnty  7  Yroom  (N.  J.)  262,  seed  was  stated  to 
l>o  '^  early  strap-leafed  red-top  turnip  seed,"  and  so  sold.  The  seed 
tnmed  out  not  to  be  the  kind  sold,  and  of  an  inferior  quality. 
Seld^  if  the  statement  expressed  by  the  seller  was  part  of  the 
contract  (as  found),  and  not  mere  matter  of  opinion,  an  action  lay 
for  breach  of  contract.  Dbpub,  J.,  said  :  "  The  doctrine  that  on 
Resale  of  a  chattel,  as  being  of  a  particular  kind  or  description, 
*  contract  is  implied  that  the  article  is  of  that  kind  or  descrip- 
^cn,  is  also  sustained  by  the  following  English  cases :  Powell  v. 
Norton,  2  Bing.  N.  C.  668;  Barr  v.  Gibsotiy  3  M.  &  W.  890; 
^ntery.  Hopkins,  4  Id.  899;  Nichol  v.  Godts,  10  Exch.  191 ; 
^<^pertz  V.  BartUtt,  2  E.  &  B.  849 ;  Azemar  v.  Casella,  Law 
^P)  2  C.  P.  481 ;  and  has  been  approved  by  some  decisions  in 
toe  courts  of  this  country.  *  *  *  The  right  to  repudiate  the  pur- 
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chase  for  the  non-conformity  of  the  article  delivered  to  the 
description  under  which  it  was  sold,  is  universally  conceded. 
That  right  is  founded  on  the  engagement  of  the  vendor,  by  such 
description,  that  the  article  delivered  shall  correspond  with  the  de- 
scription. The  obligation  rests  upon  the  contract.  Substantially, 
the  description  is  warranted.  It  will  comport  with  sound  legal 
principles  to  treat  such  engagements  as  conditions,  in  order  to  afford 
the  purchaser  a  more  enlarged  remedy  by  rescission  than  he  would 
have  on  a  simple  warranty ;  but  when  his  situation  has  been 
changed,  and  the  remedy  by  repudiation  has  become  impossible, 
no  reason  supported  by  principle  can  be  adduced,  why  he  should 
not  have  upon  his  contract  such  redress  as  is  practicable  under  the 
circumstances.  In  that  situation  of  affairs  the  only  available 
means  of  redress  is  a  legal  action  for  damages.  Whether  the  action 
shall  be  technically  considered  an  action  on  a  warranty,  or  an 
action  for  the  non-performance  of  a  contract,  is  entirely  immaterial.*' 
Here,  Seixas  v.  Wood  and  Swett  v.  Colgate  were  commented  on. 

In  Hardy  et  aL  v.  Farhanks  et  ahy  James  (Nova  Scotia)  432,  it 
was  held  that  the  sale  of  No.  1  salmon,  without  express  warranty, 
amounts  to  a  warranty  that  the  fish  is  in  the  condition  prescribed 
by  law  for  the  fish  of  that  brand. 

In  Baker  et  al,  v.  Lyman^  38  Upper  Canada  Q.  B.  498,  an  order 
was  sent  by  plaintiffs,  potters,  in  England,  to  the  defendants,  at 
Toronto,  for  "stone  spar  such  as  potters  use.*'  The  order  was 
entered  on  the  books  for  stone,  but  defendant's  manager  erased  it, 
jvnd  put  '*  ground  flint,"  thinking  that  was  what  was  meant.  It 
appeared  that  spar  was  used  in  the  United  States  for  the  same  pur- 
poses as  the  stone  in  England.  The  flint  was  sent  in  a  barrel,  and 
said  by  defendants  to  be  marked  "one  barrel  flint,"  but,  at  all 
events,  was  entered  by  a  station  master  in  England  as  "  one  barrel 
fluid.**  There  was  nothing  to  distinguish  the  flint  from  the  stone 
on  mere  inspection,  and  plaintiffs,  using  it,  thereby  suffered  a  loss 
in  their  ware.  In  an  action  by  them,  the  court  below  directed  the 
jury  that  defendants  were  liable  if  the  order  sent  by  plaintiffs 
should  have  been  understood  by  defendants  as  an  order  for  stone, 
and  if  the  plaintiffs  were  justified  in  believing  that  the  article  sent 
was  such  stone ;  but  that  if  defendants  were  justified  in  sending 
ground  flint  on  the  order  received,  they  were  not  liable.  The  jury 
found  for  the  plaintiffs.     A  nonsuit  was  afterwards  ordered,  but  on 
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appeal  it  was  held  the  direction  to  the  jury  was  right,  and  that  the 
rerdict  should  have  been  upheld. 

In  Hemhaw  v.  Robins,  9  Mete.  (Mass.)  83,  the  sale  was,  inter 
afia,  of  ^^  two  cases  of  Manilla  indigo,  of  superior  quality/'  pre* 
Tious  to  the  sale  the  goods  being  opened  and  inspected.  Held^  the 
bill  may  be  considered  as  a  warranty  that  the  goods  sold  are  as 
described  in  it,  and  this  is  so,  whether  the  goods  are  inspected  or 
not,  if  the  buyer  cannot  tell  from  their  appearance  whether  thoy 
are  what  he  intended  to  buy  or  not.  Wilde,  J.,  said  :  *'  From  a 
review  of  these  authorities,  we  think  the  weight  of  authority  is 
manifestly  in  favor  of  the  law  as  established  in  this  Commonwealth  ; 
and  it  seems  to  us  to  be  founded  on  sound  principles.  The  plain- 
tiff, therefore,  is  entitled  to  recover,  unless,  by  the  examination 
of  the  article  purchased,  he  is  to  be  considered  as  having  waived 
his  right  to  indemnity  under  the  warranty.  *  *  *  But  we  are  of 
opinion  that  the  examination  of  the  article  by  the  plaintiff,  at  the 
time  of  the  sale,  is  no  evidence  of  his  intention  to  waive  any  legal 
ri^hi.  If  the  spurious  nature  of  the  article  might  have  been 
detected  on  inspection,  it  might  have  been  otherwise.'*  Osgood  v. 
LetPii,  2  liar.  &  G.  (Md.)  495  ;  Borrekiris  v.  Bevan,  3  Rawle 
i?aO  23 ;  Hastings  v.  Levering^  2  Pick.  (Mass.)  214,  were  cited 
with  approval,  and  Swett  v.  Colgate,  20  Johns.  (N.  Y.)  196,  and 
Seixas  v.  Wood,  2  Gaines  (N.  Y.)  48,  were  commented  upon. 

In  Oigood  v.  Lewis,  2  Har.  &  G.  (Md.)  495,  oil  was  described 
in  the  bill  of  parcels  as  "winter-pressed  sperm  oil,"  but  on  delivery 
it  turned  out  to  be  '-summer-pressed'*  and  not  **  winter-pressed," 
and  of  an  inferior  description.  It  was  held  on  appeal,  reversing 
the  court  below,  that  an  action  lay  for  a  breach  of  the  contract ! 
here  Seixas  v.  Wood  and  Swett  v.  Colgate  were  disapproved. 

In  Foog  V.  Sahin,  84  III.  564,  the  contract  of  sale  was  for  "  fat 
cattle,"  to  be  shipped  for  delivery  at  a  future  day.  Seld,  where  a 
party  contracts  to  sell  "  fat  cattle,"  to  be  shipped  for  the  market  at 
a  future  day,  he  will  be  bound  to  pasture  them,  &c.,  so  that  they 
vilL  at  the  expiration  of  the  time  agreed  on  for  delivery,  be  in  a 
suitable  condition  for  sale  as  "  fat  cattle"  in  the  market. 

In  Flint  v.  Lyon,  4  Cal.  17,  there  was  a  contract  to  deliver  two 
thousand  barrels,  described  in  the  sold  note  as  "  Ilaxall  flour,'* 
and  it  was  alleged  to  be  performed  by  a  delivery  of  "  Gallego 
"our."  There  was  apparently  no  difference  between  the  values  of 
the  two  kinds,  at  that  time.     HclJ,  an  action  lay  for  breach  of 
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contract.  Murray,  J.,  said :  ^'  It  is  a  matter  of  no  consequence 
that  there  was  at  the  time  little  or  no  difference  between  the  prices 
of  Haxall  and  Gallego  flour.  What  the  inducement  was  to  the 
defendant  to  purchase,  we  know  not ;  but  having  purchased  that 
particular  brand,  he  was  entitled  to  it,  and  could  not  be  compelled 
to  accept  any  other  as  a  substitute.  The  use  of  the  word  '  Haxall ' 
in  the  sold  note  amounted  to  a  warranty  that  the  flour  was  *'  Hax- 
all.' "  See  also,  Richmond  Trading,  ^c,  Co.  v.  Farquar,  8  Blackf. 
(Ind.)  89 ;  Hogins  v.  Tli/mpton,  11  Pick.  97 ;  Bradford  v.  Manly , 
13  Mass.  139;  ffastings  v.  Lovering,  2  Pick.  214;  Mader  v. 
Jones,  1  R.  &  C.  (Nova  Scotia)  82 ;  Wier  v.  Bissett,  2  Thomp. 
(lb.)  178  ;  Hyatt  v.  Boyle,  5  G.  &  J.  (Md.)  110 ;  Bryant  v.  Sears^ 
49  Iowa  373 ;  Lamb  v.  Grafts,  12  Mete.  (Mass,)  365 ;  Bunnell  v. 
Whitlaw,  14  Upper  Canada  Q.  B.  241. 

In  Pennsylvania,  the  authorities  on  this  subject  are  not  entirely 
harmonious. 

The  earliest  case,  we  are  aware  of,  where  the  subject  was  elabo- 
rately discussed,  is  that  of  Borrekins  v.  Bevan  et  ah,  3  Rawle 
(Pa.)  23.  It  appeared  that  defendants  had  contracted  to  sell  to 
the  plaintiffs,  inter  alia,  a  cask  of  '^  blue  paint,'*  and  the  bill  of 
sale  offered  in  evidence  ran  :  ^'  Bought  of  Bevan  &  Porter,  4  casks 
paint  viz.:  1  cask  blue  wt.,"  &c.,  the  paint  was  delivered,  and 
about  a  year  afterwards  was  opened  and  found  to  be  a  different  article, 
and  not  merchantable  as  blue  paint.  On  an  action  to  recover  back 
the  purchase-money,  the  lower  court  charged  the  jury,  the  law 
was,  that  the  plaintiff  could  not  recover,  unless  an  express  war- 
ranty or  fraud  were  proven ;  that  a  description  in  a  bill  of  parcels 
of  an  article  sold,  as  blue  paint,  does  not  amount  to  a  warranty 
that  it  is  so ;  and  that  in  order  to  support  his  action,  it  is  incumbent 
on  the  plaintiff  to  show,  that  before  bringing  suit,  he  tendered  or 
redelivered  the  article  to  the  defendants.  After  the  case  had  been 
elaborately  argued  on  appeal,  the  court  below  was  reversed,  Rogers, 
J.,  saying :  '"  According  to  the  modern  cases,  warranties  are  divided 
into  two  kinds ;  express  warranties,  where  there  is  a  direct  stipula- 
tion, or  something  equivalent  to  it,  and  implied  warranties,  which 
are  conclusions  and  inferences  of  law,  from  facts,  which  are 
admitted,  or  proved  before  the  jury.  If  the  learned  judge  intended 
to  say,  that  there  can  be  no  warranty,  without  an  express  agreement, 
or  stipulation,  or  there  be  fraud,  then  his  opinion  is  in  opposition 
to  the  whole  current  of  modern  decisions.     It  must  now  be  taken 
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to  be  the  law  (for  they  have  conceded  this  in  England,  and  even  in 
New  York,  where  the  cases  of  Chandelor  ▼.  LoptA$j  and  Seizau  v. 
Waod^  were  decided),  that  where  property  is  sold  by  sample,  there 
is  an  implied  warranty,  that  the  article  corresponds  with  the  sample, 
althoQgh  it  has  at  the  same  time  been  held,  it  is  sufficient  if  the  bulk 
oorresponds  with  the  sample.  *  *  *  From  a  critical  examination 
of  all  the  cases,  it  may  be  safely  ruled,  that  a  sample,  or  description 
in  a  sale  note,  advertisement,  bill  of  parcels,  or  invoice,  is  equiva- 
lent to  an  express  warranty,  that  the  goods  are  what  they  are 
described  or  represented  to  be  by  the  vendor.  In  the  absence  of 
proof  to  rebut  the  presumption,  it  is  of  equal  efficacy  to  charge 
the  vendor,  as  if  the  seller  had  expressly  said  *  I  warrant  them 
to  correspond  with  the  description  or  representation.*  »  *  ♦  To 
fix  the  precise  meaning  of  the  judge,  in  this  part  of  his  charge, 
has  been  attended  with  some  difficulty.  I  understand  him,  in  effect 
to  say,  that  even  if  the  defendants  sold,  and  the  plaintiffs  purchased, 
the  article  for  blue  paint,  it  does  not  amount  to  a  warranty. if,  on 
delivery,  it  turns  out  to  be  an  entirely  different  commodity. 
^  *  *  In  all  cases  where  it  does  not  correspond  in  kind, 
the  parchaser  has  a  right  to  say  this  is  not  the  article  I  con- 
tracted for,  non  in  haee  fcedera  vent,  and  this,  whether  he 
complains  at  the  time  of  delivery  or  after,  unless  his  con- 
duct amounts  to  a  waiver  of  his  right  to  indemnity.  ♦  •  *  As 
a  general  rule  I  do  not  mean  to  impugn  the  doctrine,  that  in 
salee  of  personal  property  the  vendor  is  not  answerable  for  any 
defects  in  the  quality  of  the  article  sold,  without  an  express  war- 
ranty or  fraud.  But  it  must  be  admitted  that  the  rule  is  qualified 
^th  many  exceptions,  *  *  *  in  addition  to  those  to  which  I  have 
particularly  adverted.  *  *  *  It  has  been  said  that  the  doctrine 
only  applies  to  executory  contracts,  but  it  will  be  observed  that  all 
the  cases  are  actions  on  the  implied  warranty,  where  the  contract 
has  been  executed,  either  at  the  time  or  afterwards,  by  payment 
of  the  money  and  delivery.  *  *  *  In  all  sales,  therefore,  there  is 
M  implied  warranty  that  the  article  corresponds  in  specie  with  the 
<!o<Dmodity  sold,  unless  there  are  some  facts  and  circumstances 
listing  in  the  cases,  of  which  the  jury  under  the  direction  of  the 
Wttrt  are  to  judge,  which  clearly  show  that  the  purchaser  took  upon 
himself  the  risk  of  determining  not  only  the  quality  of  the  goods, 
^^'^t  the  kind   he  purchased,  or  where   he  may  waive  his  right. 

*  The  court  further  instructed  the  jury  that  in  order  to  sup- 
^ou  XXXI— 21 
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port  the  action  it  is  incumbent  on  the  plaintiff  to  shov,  that  before 
bringing  suit  he  tendered  or  redelivered  the  article  to  the  defend- 
ants. If  this  had  been  an  action  to  rescind  there  would  be  no 
doubt  the  charge  would  have  been  right  in  this  particular.  And 
this  was  formerly  so  on  an  express  warranty  ;  but  it  has  been  since 
ruled  that  an  action  will  lie  without  a  return  or  offer  to  return  the 
property.  And  in  this  respect  I  see  no  difference  between  an 
express  and  implied  warranty."  In  this  case  Swett  v.  Colgate^ 
9upra^  Seixcis  v.  Wdod,  supra^  and  Chandelor  v.  Lopv^y  Cro.  Jac. 
4,  were  disapproved.     Gibson,  C.  J.,  and  Kennedy,  J.,  dissented. 

This  case  was  followed  by  Jennings  v.  Oratz^  3  Rawle  168. 
There  plaintiffs,  auctioneers,  exposed  for  sale  certain  teas,  described 
as  "Young  Hyson  Tea."  On  delivery  it  was  discovered  the  tea 
was  adulterated,  and  defendants  declined  to  pay,  and  refused  to 
receive  them.  ITeldy  that  if  the  tea,  by  adulteration,  had  not  lost 
its  distinctive  character  as  "  Young  Hyson  Tea,"  an  action  lay  for 
the  price.  The  court  said :  "  In  the  case  at  bar  the  teas  were 
proved  to  be  adulterated  with  certain  leaves  which  it  is  believed  do 
not  belong  to  the  tea  family.  But  it  was  also  shown,  that  no  teas 
of  the  same  denomination  are  entirely  free  from  adulteration  by 
admixture  of  these  same  leaves ;  and  if  a  small  degree  of  adultera- 
tion were  permitted  to  affect  the  question  of  specific  character, 
there  would  seldom  be  a  binding  sale.  *  *  *  Adulteration  may, 
however,  be  carried  so  far  as  to  destroy  the  distinctive  character 
of  the  thing  altogether ;  and  in  doubtful  cases  there  is  perhaps  no 
practical  test  but  that  of  its  being  merchantable  under  the  denomi- 
nation affixed  to  it  by  the  seller.  The  application  of  this  test  to 
the  case  at  bar  produces  a  result  decisively  unfavorable  to  the 
defendant.  The  teas  were  resold  at  prices  not  greatly  reduced,  to 
dealers,  although  put  on  their  guard  it  may  be  presumed  by  the 
defendant's  repudiation  of  the  article.*' 

In  Fraley  v.  Bispham,  10  Penn.  St.  820,  '*it  seemed  from  the 
charges  for  the  boxes  of  samples,"  says  the  reporter,  **  that  the  sale 
in  this  case  was  made  by  sample."  At  all  events  it  appears  that, 
by  the  bill  of  sale,  Fraley  bought  of  Bispham  "  50  hhds.  Superior 
Sweet-scented  Kent'y  Leaf  Tobacco,"  which  on  examination  turned 
out  to  be  Kentucky  leaf  of  exceedingly  bad  quality — low,  heated, 
faded,  rotten — not  superior  sweet-scented  Kentucky  leaf,  and  unfit 
for  the  consumption  in  England,  where  it  was  ordered  to  be  sent. 
An  action  was  brought  for  money  had  and  received,  and  plaintiff 


PERSONAL  PROPERTY  IN  U.  8.  AND  CANAPA.  163 

▼as  nonsuited.  On  appeal  the  action  of  the  court  below  wa8  con- 
firmed! Coulter,  J.,  said  :  ^^  The  cause  seems  to  be  conclusively 
governed  by  the  case  of  Borrehim  v.  Bevan^  3  Rawle  23,  *  *  * 
where  ^^  the  rule  established  that  in  all  sales  of  goods  by  bills  of 
parcek,  samples,  &c.,  there  is  an  implied  warranty  that  the  article 
delivered  shall  correspond  in  specie  with  the  commodity  sold,  unless 
there  are  facts  and  circumstances  to  show  that  the  purchaser  took 
upn  himself  the  risk  of  the  kiri,d  as  well  as  the  quality  of  the 
commodity  purchased.  If  that  case  means  anything  it  means  this, 
that  where  the  thing  is  sold  by  sample,  and  without  express  war- 
rantj,  the  purchaser  takes  it  at  his  own  risk,  unless  it  should  prove 
to  be  an  article  different  in  kind ;  all  gradations  in  quality  are  at 
the  hazard  of  the  buyer.  But  if  an  article  was  sold  as  a  diamond, 
and  tamed  out  to  be  glass,  or  where  the  thing  was  sold  as  tea,  and 
was  in  fact  chaff,  the  vendor  would  be  responsible.  *  *  *  The  sale 
bj  the  bill  of  parcels,  with  which  the  sample  perhaps  corresponded, 
was  of  sweet-scented  Kentucky  leaf  tobacco.  It  is  not  pretended 
that  the  article  delivered  was  not  tobacco,  nor  that  it  was  anything 
eke  than  Kentucky  leaf  tobacco.  The  gist  of  the  whole  case  on 
the  part  of  the  plaintiffs  is  that  the  tobacco  delivered  was  not  of  a 
quality  equal  to  the  sample,  but  of  inferior  flavor,  taste  and  quality. 
It  was  in  specie  Kentucky  leaf  tobacco,  in  kind  the  same  as  the 
article  sold." 

In  Dailey  v.  Ghreen^  16  Penn.  St.  118,  a  contract  was  made  for 
the  delivery  of  timber  of  a  particular  quality,  &c.,  for  building 
boats.  The  court  said :  *'  By  his  agreement  to  deliver  in  accordance 
with  the  order,  the  plaintiff  in  effect  warranted  the  timber  delivered 
should  be  accordant  with  that  described  in  the  order ;  for  in  a  sale 
of  goods  by  sample,  or  upon  a  written  contract  of  articles  of  a 
particular  description,  which  the  purchaser  had  no  opportunity  of 
inspecting,  the  law  implies  a  Y^arranty  that  the  article  shall  answer 
the  description  in  the  written  contract/*  Fraley  v.  Bispham, 
itipra,  was  not  cited. 

Oarson  v.  MeKnight,  19  Penn.  St.  375,  was  the  sale  of  a 
specific  article  ascertained  before  the  sale  by  the  purchaser. 

Wftherill  v.  Neihon,  20  Penn.  St.  448,  and  Whitaker  v.  East- 
wieky  75  Id.  229,  will  be  found  diflScult  to  reconcile  with  Pennsyl- 
vania or  other  cases.  The  former  was  an  action  on  a  note  given 
for  a  bill  of  goods,  which  ran  as  follows :  "  Bought  of  Thomas 
Neiison,  35  casks  of  Soda  Ash,  48  pr.  ct.,  weighing  as  follows 
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304  to  338  (inclusive),  each  cask  having  its  weight  set  down,  &;c." 
On  the  trial  it  was  proved  that  Neilson's  broker  got  a  specification 
from  him  of  35  casks  of  soda  ash,  afloat,  of  48  degrees  strength, 
English  test ;  that  the  sale  was  made  by  the  broker  on  the  distinct 
understanding  that  the  soda  was  48  degrees  English  test ;  that  he 
was  authorized  to  represent  the  soda  as  of  that  test.  The  defend- 
ants' offered  further  to  prove  that  the  soda  ash  was  far  below  the 
48  pr.  ct.  agreed  upon  in  the  contract,  and  was  unmerchantable, 
not  being  what  it  was  sold  for.  This  was  rejected  by  the  court. 
They  further  offered  to  show  that  it  was  so  far  below  the  English 
test  as  to  be  useless  for  what  it  is  usually  sold,  and  that  there  was 
a  custom  of  the  trade  at  the  place  of  contract,  to  the  effect  that 
soda  ash  is  sold  upon  the  representation  of  the  seller  as  to  the  per- 
centage of  alkali  contained  in  it,  without  sample  or  warranty,  and 
that  the  soda  in  question  was  sold  on  such  representation.  All 
this  the  court  rejected,  and  on  appeal  was  affirmed. 

In  Whitaker  v.  Uastwick,  supra,  plaintiffs  purchased  a  cargo  of 
coal,  without  seeing  it,  on  the  representation  of  the  defendant  that 
it  was  ^^good  coal  weU  adapted  for  generating  steam.**  On  a  suit 
to  recover  back  the  price,  the  plaintiff  offered  to  show  that  there 
was  at  least  twenty  per  cent,  of  slate  and  dirt  in  it,  and  that  it 
was  unmerchantable,  which  offer  was  admitted  by  the  court.  On 
appeal  the  action  of  the  lower  court  was  reversed,  Mercur,  J.,  say- 
ing :  ^'  It  is  well  settled  as  a  general  rule  that  the  purchaser  takes 
the  risk  of  the  quality  of  an  article  purchased,  unless  there  be  fraud 
or  warranty.  In  this  case  no  fraud  is  alleged,  and  there  was  no 
express  warranty.  TJie  action  is  assumpsit  on  an  implied  war- 
ranty. There  is  an  implied  warranty  of  title,  and  generally  of 
species,  in  a  sale,  but  not  of  quality.  *  *  *  They  got  the  kind 
of  coal  for  which  they  bargained.  *  *  *  The  fact  that  it  was  repre- 
sented as  being  well  adapted  for  generating  steam,  and  that  by 
reason  of  its  impure  quality  a  larger  quantity  is  required  to 
generate  a  given  amount  of  steam,  are  all  insufficient  to  raise  an 
implied  assumpsit**  '  . 

In  Warren  v.  Philadelphia  Coal  Co.,  3  Weekly  Notes  of  Cases 
(Phila.)  625,  C,  having  previously  sold  coal  to  W.,  offered  him  a 
lot  at  a  certain  price,  and  on  W.*s  inquiring  of  the  quality,  informed 
him  it  was  as  good  as  the  former  lot;  thereupon  W,  purchased  it. 
Held,  evidence  was  admissible  to  show  the  coal  was  not  so  good  as 
the  former. 
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In  Sekeppers  v.  Stewart ^  11  Weekly  Notes  of  Cases  (Phila.) 
106,  an  action  to  recover  the  price  of  a  reed-making  machine,  the 
defendant  in  his  affidavit  of  defence  set  up  that  the  machine  when 
shown  him  was  in  a  dark  room,  and  he  was  unable  to  examine  it 
thoroughly,  but  was  obliged  to  rely  on  the  representations  of  the 
plaintiff's  salesman,  which  proved  to  be  untrue  in  many  specified 
particulars,  and  that  the  machine  had  not  been  delivered.  The 
court  below  allowed  the  case  to  go  to  the  jury,  and  the  court,  on 
appeal,  upheld  their  action. 

In  Havemeyer  v.  Wright^  not  yet  reported,  tried  during  the 
current  year  in  the  Circuit  Court  of  the  United  States  &r  the 
Eastern  District  of  Pennsylvania,  plaintiffs  contracted  to  deliver 
to  defendants  a  certain  quantity  of  ^^  old  rails^'*  and  in  fulfilment 
of  their  contract  offered  to  deliver  a  quantity  of  '*wew  rails,** 
which,  proving  worthless,  defendants  declined  to  receive,  and 
rescinded  the  contract.  In  an  action  for  the  price,  plaintiffs  con- 
tended that  ^'  old  ronW*  were  substantially  the  same  commodity  as 
"i»etr  ra«7«,*'  and  that  a  contract  for  ''  old  rails**  was  satisfied  by  a 
delivery  of  "  new  rails.**  It  was  shown,  however,  that  '*  old  rails*' 
had  a  special  signification  in  the  trade,  and  were  principally  of 
value  because,  having  been  used,  their  quality  had  been  tested ; 
that "  old  rails'*  were,  in  short,  a  particular  commodity,  different 
from  "net£^  rails.**  McKennak,  C.  J.,  substantially  charged  the 
jury  that  there  were  two  questions  to  consider:  The  first  was, 
whether,  assuming  that  ''  old  rails**  had  a  special  value  from  having 
been  used,  the  term  '*  old  rails^**  in  a  commercial  sense,  included 
^'new  rails,**  and  the  two  things  were  substantially  the  same  com- 
modity ;  and,  secondly,  even  if  the  two  were  the  same  commodity, 
were  these  "  rhew  rails**  dcKvered  merchantable,  or  were  they  so 
worthless  as  to  be  unmerchantable  as  ^^  old  rails.**  Verdict  and 
judgment  for  defendants.     Bftler,  D.  J.,  concurred. 

The  rule  deducible  from  these  cases  may  then  be  thus  stated : 
Wkere  goods  are  sold  by  a  particular  description  or  designation, 
the  goods  delivered  must  strictly  correspond  with  that  designation  or 
description.  In  England  this  is  put,  as  we  have  stated,  on  the 
ground  that  the  identity  of  the  goods  described  and  bargained  for, 
with  those  delivered,  is  a  condition  precedent  to  the  contract.  In 
America  it  is  usually  on  that  of  an  implied  warranty.  In  both  coun- 
tries the  result  reached  is  the  same.  It  is  true  that  there  are  some 
cases  in  Pennsylvania  which  are  in  antagonism  with  this  rule,  but 
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the  cases  in  that  state  cannot  all  be  reconciled  Mrith  each  other,  as 
we  have  seen  with  respect  to  NeiUon  v.  Wetherill,  supray  and 
Whitaker  v.  jEasttvick,  supra^  and  the  other  Pennsylvania  cases 
quoted  by  us,  and  it  would  not  be  safe  to  say  what  the  law  in  that 
state  on  this  subject  is. 

(6)  Sale  of  Negotiable  Instruments,  fc. 

In  the  same  category  of  cases  as  those  we  have  just  discussed 
fall  those  in  which  the  courts  have  said,  that  in  a  sale  of  securities, 
maps,  books,  &c.,  by  prospectuses,  the  seller  is  bound  to  deliver  an 
article  strictly  corresponding  to  the  description ;  and  these  authori- 
ties, lilce  those  we  have  just  reviewed,  are  usually  put,  in  America, 
on  the  ground  of  an  implied  warranty,  and  not  generally  on  that 
of  a  condition  precedent. 

Thus  in  Merriam  v.  Wolcott,  3  Allen  (Mass.)  258,  the  plaintiff 
had  purchased  of  the  defendant  two  promissory  notes,  for  a  sum 
less  than  their  face  value,  both  of  which,  without  the  knowledge 
of  the  parties,  had  forged  endorsements.  I£eldy  an  action  would 
lie  to  recover  back  the  money. 

In  Lohdell  v.  Baker,  1  Mete.  (Mass.)  198,  the  note  was  endorsed 
by  a  minor,  and  it  was  held  that  upon  the  sale  there  was  an  implied 
warranty  that  the  endorsement  was  by  one  capable  of  binding  him- 
self by  a  valid  contract. 

In  Terry  v.  Bissell,  26  Conn.  23,  defendants  sold  the  plaintiffs 
a  note  not  then  due  purporting  to  be  signed  by  A.,  and  endorsed 
by  6.  k  S.  The  signature  of  A.  was  genuine,  but  those  of  G.  & 
S.  forged.  Both  parties  were  ignorant  of  the  forgery.  On  the 
discovery  of  the  forgery,  plaintiffs  offered  to  return  the  note,  which 
defendants  declined  to  receive.  Held,  an  action  lay  for  money 
had  and  received.  Ellsworth,  J.,  said :  "In  the  first  place,  there 
was  no  sale,  because  the  subject-matter  of  the  sale  had  no  existence 
*  *  *  the  existence  of  the  thing  to  be  sold,  or  the  subject-matter 
of  the  contract,  is  essential  to  the  validity  of  the  contract.  If  a 
horse  which  has  died,  a  fact  unknown  by  the  parties,  is  sold  at  the 
present  time,  or  goods  which  hav^  been  burned,  the  sale  is  not  good, 
for  the  very  basis  of  the  negotiation  and  transfer  is  wanting. 
Indeed  it  is  clear  law  that  if  a  substantial  part  of  the  thing  sold  be 
non-existent,  there  is  no  sale.  *  *  *  The  signatures  of  Mr.  Gor- 
ton and  Mr.  Smith,  which  alone  gave  value  and  credit  to  the  note, 
not  being  legally  attached  to  the  note,  it  is  not  the  thing  which 
was  negotiated  for  between  the  parties,  any  more  than  the  dead 
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horse  can  he  said  to  be  the  horse  sold,  because  the  lifeless  bod^ 
rem&ins,  and  the  hide  and  shoes  are  of  some  little  value.  The 
names  of  Mr.  Gerton  and  Mr.  Smith  are  no  more  on  the  note  than 
if  nothing  was  written  on  it  at  all,  and  without  these  names  the 
thing  is  substantially  worthless.  *  ♦  *  We  think  the  purchaser 
vaa  entitled  to  haye  a  thing  of  the  kind  and  description  which  the 
thing  sold  purported  and  was  understood  to  be."  See  also  Ro%9  v. 
Tmy,  63  N.  Y.  613;  EIHb  y.  Grooms,  1  Stewart  (N.  J.)  47  ; 
Faulks  et  al.  v.  Kamp,  3  Fed.  Rep.  898.  Whether,  however, 
the  thing  is  or  is  not  what  it  really  purports  to  be  is  undoubtedly 
a  question  of  fact  for  the  jury  to  decide. 

(<?)  Merchantability  implied  in  a  sale  of  Goods  by  Description. 

In  a  sale  of  goods  by  description,  where  the  goods  have  not  been 
inspected  by  the  buyer,  there  is  always,  in  addition  to  the  condition 
precedent  above  discussed,  an  implied  warranty  that  they  are  mer- 
chantable, under  the  designation  or  description  mentioned  in  the 
sale.  Thus  in  Gaylord  Man/.  Co.  v.  Allen,  53  N.  Y.  518,  Allen, 
J.,  said:  "  A  contract  to  manu&cture  and  deliver  an  article  at  a 
fatare  day,  carries  with  it  an  obligation  that  the  article  shall  be 
merchantable,  or,  if  sold  for  a  particular  purpose,  that  it  shall  be 
suitable  and  proper  for  such  purpose,"  quoting  Hargous  v.  Stone, 
1  Selden  73 ;  Reed  v.  Randall,  29  N.  Y.  318 ;  Dutchess  v.  Hard- 
ing,  49  Id.  321.  The  same  rule  was  laid  down  in  McClung  v. 
KeUey^  21  Iowa  509,  viz.  :  '^  The  contract  always  carries  with  it  an 
obligation  that  the  article  shall  be  merchantable,  at  least  not  have 
any  remarkable  defect."  See  also  Hyatt  v.  Boyle,  5  Gill  &  J. 
(Md.)  110. 

In  Hargous  v.  Stone,  1  Selden  (N.  Y.)  73,  Paiob,  J.,  reviewed 
at  considerable  length  the  cases  in  which  were  involved  the  prin- 
ciple of  implied  warranties  in  sales,  and  in  speaking  on  this  point 
said,  ^'  executory  sales  do  not  depend  on  the  same  principle  as 
executed  contracts  of  sale.  The  doctrine  of  implied  warranty  has 
properly  no  application  to  the  former.  Whether  a  contract  is 
executory,  that  is,  to  deliver  an  article  not  defined  at  the  time,  on  a 
future  day.  whether  the  vendor  has  at  the  time  an  article  of  the 
kind  on  hand,  or  it  is  afterwards  to  be  procured  or  manufactured, 
the  contract  carries  with  it  an  obligation  that  the  article  shall  be 
merchantable,  at  least  of  medium  quality  or  goodness.  If  it  comes 
short  of  this  the  vendee  may  rescind  the  contract  and  return  the 
article  after  he  has  had  a  reasonable  time  to  inspect  it.     He  is  not 
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bound  to  receive  or  pay  for  it,  because  it  is  not  the  thing  he  agreed 
to  purchase :  Howard  v.  Hoey^  23  Wend.  351 ;  Hart  v.  Wright^ 
17  Id.  277 ;  2  Kent's  Com.  480 ;  OhawUr  v.  Hopkins,  4  Mees. 
&  W.  (Exch.)  399.  *  *  *  But  if  the  article  is  at  the  time  of  the 
sale  in  existence  and  defined  and  is  specifically  sold,  and  the  title^ 
passes  in  prcesenti  to  the  vendee,  there  will  be  no  implied  warranty 
that  the  article  is  merchantable.  *  *  *  Where  the  sale  is  executory 
if  the  goods  purchased  are  found  on  examination  to  be  unbound, 
or  not  to  answer  the  order  given  for  them,  the  purchaser  must 
immediately  return  them  to  the  vendor  or  give  him  notice  to  take 
them  back,  and  thereby  rescind  the  contract,  or  he  will  be  pre- 
sumed to  have  acquiesced  in  the  quality  of  the  goods :  2  Kent 
Com.  480 ;  Fisher  v.  Samuda^  1  Camp.  190 ;  Hopkins  v.  Appleby, 
1  Stark.  477 ;  Milner  v.  Tucker,  1  Car.  &  P.  16 ;  23  Wend. 
362." 

Abthur  Biddle. 

iTo  be  contmued.') 
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The  owners  of  houses  vhich  were  insured  against  fire  contracted  to  sell  the  pro- 
perty, and  reserved  power  under  the  contract  to  name  the  time  for  completion.  The 
property  was  burned,  and  Uie  insurance  company,  in  ignorance  of  the  contract,  paid 
the  vendors  for  the  damage  done.  The  vendors  neither  reinstated  the  premises  nor 
handed  the  insurance  money  to  the  purchasers,  but  they  subsequently  named  a  time 
for  completion,  and  the  purchase  was  eventually  completed. 

Hddy  that  the  insurance  company  could  not  recover  from  the  vendors  the  amount 
of  the  insurance  money  which  they  had  paid. 

The  fact  that  an  insurance  company  is  ignorant  of  a  contract  for  sale  at  the  time 
of  payment  is,  in  such  a  case,  immaterial. 

The  only  principle  applicable  to  such  a  case  is  that  of  subrogation  in  the  full  senw 
of  that  term,  and  where  the  right  claimed  by  an  insurance  company  is  under  a  con- 
tract between  the  insured  and  third  parties,  it  must  be  confined  to  the  case  of  a 
contract  relating  to  the  subject-matter  of  the  insurance.  A  contract  for  sale  is  not 
a  contract  directly  or  indirectly  for  the  preservation  of  the  buildings  insured. 

Darrdl  v.  Tihbitts,  L.  R.,  5  Q.  B.  Div.  560,  considered. 

Sembltf  the  contract  must  be  one  which  subsists  at  the  time  when  the  claim  under 
the  policy  has  matured. 

Further  consideration  of  action. 

This  was  an  action  broaght  by  the  plaintiff  as  chairman  of  the 
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Liverpool  and  London  and  Globe  Insurance  Company  against  the 
trustees  of  a  certain  will,  for  the  sum  of  3302.  and  interest  from 
the  25tli  of  September  1878,  or,  in  the  alternative,  for  declaration 
that  the  defendants  were  trustees  for  the  plaintiff  of  the  same  sum 
and  interest. 

The  said  sum  of  SBOL  had  been  paid  by  the  company  to  the 
defendants  under  the  following  circumstances: — 

By  an  agreement  made  in  July  1878,  the  defendants  agreed 
with  E.  Rayner  and  J.  E.  Rayner  (hereafter  called  the  purchasers) 
for  the  sale  to  them  of  a  piece  of  land  in  Liverpool,  with  a  house 
and  workshops  erected  thereon,  for  3100Z.  By  the  agreement  the 
defendants  were  entitled  to  name  a  day  for  completion  of  the  con- 
tract, and  until  they  named  such  day  were  entitled  to  rescind. 

By  a  notice  duly  given  in  March  1879,  they  named  the  6th  of 
May  1879,  for  completion,  which,  however,  did  not  take  place  until 
December  of  that  year,  when  the  purchase-money  was  paid. 

Prior  to,  and  at  the  date  of  the  agreement  the  premises  were 
insared  against  fire  by  the  defendants  with  the  company ;  but  the 
agreement  contained  no  reference  to  the  insurance.  The  policy 
was  in  the  usual  form,  and  gave  the  insurers  the  option  of  rein- 
stating the  property. 
In  August  1878,  the  prenises  were  damaged  by  fire. 
On  the  25th  of  September  1878,  the  company,  being  then 
ignorant  of  the  agreement,  paid  the  defendants  a  sum  of  330Z.,  in 
settlement  of  all  claims  between  the  parties  in  respect  of  the  fire. 

The  defendants,  after  receiving  such  payment,  refused  to  hand 
it  over  to  the  purchasers  or  to  reinstate  the  premises.  And,  there- 
fore, in  May  1879,  un  action  of  Rayner  v.  Preston^  was  brought 
by  the  purchasers  against  the  present  defendants  for  a  declaration 
that  they  (the  then  plaintiffs)  were  entitled  to  the  benefit  of  the 
moneys  received  by  the  defendants  from  the  company,  and  to  have 
such  moneys  paid  or  allowed  to  them  accordingly,  or  otherwise  to 
have  them  laid  out  towards  reinstating  the  premises. 

That  action  was  dismissed  with  costs  by  Jessel,  M.  R.,  whose 
decision  was  afiirmed  by  Brett  and  Cotton,  L.JJ.,  dissentiente 
James,  L.  J.  (L.  R.,  14  Ch.  Div.  297 ;  L.  R.,  18  Ch.  Div.  1 ;  21 
Am.  Law  Reg.  (N.  S.)  89),  but  Jessel,  M.  R.,  during  the  argu- 
ment in  the  court  below,  and  Brett  and  Cotton,  L.JJ.,  in  the 
Court  of  Appeal,  expressed  doubts  whether  such  an  action  as 
the  present  would  not  lie. 
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This  action  was  brought  in  October  1881,  in  the  Liverpool  Dis- 
trict Registry  of  the  Queen's  Bench  Division,  but  on  being  opened 
before  Chitty,  J.,  at  the  Liverpool  Winter  Assizes  in  January  1882, 
was  adjourned  for  farther  consideration  before  his  lordship  in 
London. 

Charles  Russelly  Q.  C,  and  Tobin,  appeared  for  the  plaintiff. 

Gully^  Q.  C,  and  Kennedyy  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Chitty,  J. — This  case  raises  an  important  question  on  the  law 
of  fire  insurance.  [His  lordship  then  stated  the  facts,  and  con- 
tinued : — ]  I  pause  here  for  a  moment  to  say  that  the  circumstance 
that  the  insurers  were  ignorant  of  the  contract  for  sale  is  imma- 
terial. It  is  clear  that  the  vendors  could  have  recovered,  notwith- 
standing the  contract  for  sale.  That  point  was  decided  in  Colling^ 
ridge  v.  Royal  Exchange  Assurance  Co,,  L.  R.,  3  Q.  B.  Div.  173, 
where  a  suggestion  was  made  by  the  learned  judges  who  decided  it 
that  in  such  circumstances  the  vendors  might  be  trustees  of  the 
amount  recovered  for.  the  purchasers.  Acting  possibly  on  that 
suggestion,  the  purchasers  brought  the  action  of  Rayner  v.  Preston 
in  the  Chancery  Division.  [His  lordship  then  referred  to  the  doubts 
above  referred  to  and  expressed  by  the  judges  in  that  case,  and 
continued : — "]  There  is  no  English  authority  directly  in  point, 
and  the  question  must  be  decided  on  principle. 

The  plaintiifs  contend  that  the  contract  of  insurance  is  merely  a 
contract  of  indemnity,  and  unless  they  recover  in  this  action  the 
defendants  will  receive  double  satisfaction.  Undoubtedly  it  is 
settled  law  that  a  contract  of  insurance  is  a  contract  of  indemnity. 
The  principle  of  subrogation  applies  to  fire  insurance,  whether  the 
subject-matter  of  the  insurance  be  chattels  or  buildings  annexed  to 
the  soil.  The  law  on  the  subject  is  ably  stated  in  the  judgment 
of  the  Master  of  the  Rolls  and  of  Lord  Justice  Mellish  in  the 
North  British  Fire  Insurance  Case^  Law  Rep.,  5  Ch.  Div.  569, 
and  also  by  Lord  Cairns  in  Simpson  v.  Thomson^  Law  Rep., 
3  App.  Cases  279,  where  he  says,  "  I  know  of  no  foundation 
for  the  right  of  the  underwriters,  except  the  well-known  principle 
of  law,  where  one  has  agreed  to  indemnify  another,  he  will,  on 
making  good  the  indemnity,  be  entitled  to  succeed  to  all  the  ways 
and  means  by  which  the  person  indemnified  might  have  protected 
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himself  against  or  reimbursed  himself  for  the  loss."  What  is  the 
principle  of  subrogation  ?  On  payment  the  insurers  are  entitled 
to  enforce  all  the  remedies,  whether  in  contract  or  in 'tort,  which 
the  insured  has  against  third  parties,  whereby  the  insured  can  com- 
pel such  third  parties  to  make  good  the  loss  insured  against. 
Familiar  instances  may  be  put.  Where  the  owner  of  a  building 
insures,  and  the  building  is  destroyed  by  a  riot,  the  insurers,  on  pay- 
ment, are  subrogated  to  their  right  against  the  hundred.  Where 
the  landlord  insures,  and  he  has  a  covenant  by  the  tenant  to  repair, 
the  insurance  office,  on  payment  in  like  manner,  succeed  to  the 
rights  of  the  landlord  against  his  tenant.  The  same  law  applies 
in  the  case  of  mortgagee  and  mortgagor  where  the  mortgagor  is 
under  the  obligation  to  keep  the  buildings  in  repair. 

In  marine  insurance  there  are  the  familiar  instances  of  capture 
and  re-capture,  the  case  of  reprisals,  such  as  in  Randal  v.  Cockran, 
1  Ves.  Sen.  98,  but  a  limit  was  marked  in  those  cases  by  the 
<lecision  of  Bumand  v.  Radocanachi,  L.  R.,  6  Q.  B.  Div.  633. 
iAere  the  underwriters,  under  a  valued  policy  of  the  ship,  which 
was  destroyed  by   The  Alabama  cruiser,  paid  as  on  a  total  loss. 
The  American  government,  under  a  treaty  with  the  British  govern- 
ment, provided  a  fund  out  of  which  the  insured  received  a  sum  in 
respect  of  the  destruction  of  the  ship,  and  the  question  was  whether 
that  sum  was  part  of  the  salvage  (that  point  was  put  very  clearly 
by  Lord  Justice  Bramwbll  in  his  judgment),  and  it  was  held  that 
it  was  not;  that  in  the  circumstances  the  sum  received  by  the  ship- 
owner was  but  a  pure  gift,  and  there  was  no  right  on  the  part  of  the 
insurers  to  recover  any  part  of  it  over  against  him.    As  I  say,  that 
case  marks  the  limit. 

An  obvious  distinction  exists  between  the  case  of  marine  insur- 
ance and  of  insurance  of  buildings  annexed  to  the  soil.     In  the 
case  of  marine  insurance,  where  there  is  a  total  constructive  loss, 
the  thing  is  considered  as  abandoned  to  the  underwriters,  and  as 
vesting  the  property  directly  in  them.     But  this  doctrine  of  aban- 
donment cannot  be  applied  to  the  insurance  of  buildings  annexed  to 
the  soil.    Although  the  buildings  annexed  are  destroyed,  there  can- 
not be  a  cession  of  the  right  to  the  soil  itself.    This,  however,  creates 
no  difficulty  ;  and  the  principle  of  subrogation  applies  as  in  the  case 
of  a  partial  loss  under  an  ordinary  fire  insurance  for  loss  of  goods, 
and  the  principle  was  applied  by  the  Court  of  Appeal  in  Dar- 
tell  Y.  TibbitU,  L.  R.,  5  Q.  B.  Div.  660.     This  cose  was  mainly 
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relied  on  by  the  plaintiff,  and  requires  to  be  carefully  examined. 
The  facts  are  simple.  The  landlord  insured  and  had  a  covenant 
with  his  lessee,  under  which  the  lessee  was  bound  to  rebuild  or 
reinstate  in  the  event  of  damage  by  fire.  The  lessee  had  his  remedy 
over  against  the  Brighton  Corporation,  but  that  circumstance  was 
immaterial,  and  was  so  treated  by  the  Court  of  Appeal.  After  the 
insurers  had  paid  the  landlord  for  his  loss  the  tenant  repaired,  and 
the  question  was  whether  the  insurer  was  entitled  to  recover  the 
amount  he  had  paid.  The  court  held  that  he  was.  The  case,  when 
examined,  turns  out  to  be  one  of  subrogation.  If  the  lessees 
had  not  repaired,  the  insurers,  undoubtedly  on  payment,  would 
have,  on  that  principle,  been  entitled  to  bring  an  action  on  the 
lessees*  covenant  which  related  to  the  subject-matter  of  insurance 
and  its  preservation.  The  only  difference  was  one  rather  of  form 
than  of  substance  arising  from  the  circumstance  that  the  landlord 
had,  by  reason  of  the  reinstatement  of  the  building,  actually  received 
for  the  loss  the  benefit  of  the  covenant  to  repair,  and  consequently 
no  right  of  action  on  the  covenant  remained.  This  difficulty  the 
court  surmounted,  the  judges  using  various  modes  of  expression 
in  formulating  technically  the  plaintiff's  right  to  recover ;  but  all 
resulted  alike  in  the  affirmation  of  the  principle  that  the  insurers 
were  subrogated  to  the  position  of  the  insured  in  relation  to  the 
covenant  to  repair.  I  will  refer  to  some  passages  in  the  judgments 
with  a  view  to  make  good  that  position.  Lord  Justice  Brbtt 
refers  to  the  judgment  in  the  case  of  the  North  British  Company ^ 
and  says,  ^'  If  the  tenant  had  not  repaired  the  damage,  and  had 
declined  to  do  so,  the  insurance  company  would  have  been  bound 
to  pay  the  landlord  who  had  insured  with  them,  but  would  have 
had  a  right  to  bring  in  his  name  an  action  against  the  tenants,  and 
recover  from  the  tenants  what  they  had  paid  to  the  landlord ;  in 
other  words,  a  policy  of  fire  insurance  is  a  contract  of  indemnity 
similar  to  that  which  is  contained  in  a  policy  of  marine  insurance. 
That  case  seems  to  me  further  to  show  that  if  the  landlord  had 
sued  the  tenants  before  he  received  payment  from  the  insurance 
company,  he  must  have  recovered  from  them,  for  it  would  have  been 
no  answer  by  the  tenant  that  the  landlord  was  insured.  That  case 
seems  to  me  also  to  decide  this,  that  if  the  landlord  had  recovered 
damages  from  the  tenant  equivalent  to  the  injury  done  him  by 
the  refusal  of  the  tenant  to  repair,  he  could  not  afterwards  sue  the 
insurance  company.     The  landlord  was  paid  by  the  insurance  com- 
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pany  at  a  time  when  they  could  not  resist  his  demand,  as  they  were 
bound  by  their  contract  to  pay."  Then  referring  to  damage  and 
the  liability  of  the  Corporation  of  Brighton  he  says,  "  I  think, 
however,  that  the  case  stands  in  the  same  position  as  if  the  tenants 
had  executed  the  repairs  with  their  own  moneys."  Then  presently 
he  says,  "  If  the  company  cannot  recover  the  money  back,  it  fol- 
lows that  the  landlord  will  have  the  whole  extent  of  his  loss  as  to 
the  building  made  good  by  the  tenants,  and  will  also  have  the  whole 
amount  of  that  loss  paid  by  the  insurance  company.  If  that  is  so, 
the  whole  doctrine  of  indemnity  would  be  done  away  with ;  the 
landlord  would  be  not  merely  indemnified,  he  would  be  paid  twice 
over."  Then  he  deals  with  the  technical  difficulties :  ^^  A  technical 
difficulty  arises  in  my  mind  as  to  the  ground  upon  which  the  land- 
lord can  be  held  liable  in  this  action,  but  it  is  a  difficultv  which 
ought  to  be  surmounted."  Then  (without  reading  through  the  rest 
of  his  judgment),  he  r^rs  to  various  grounds  on  which  he  con- 
siders the  plaintiffs  might  be  entitled  to  recover  the  sum  of  money. 
He  says,  in  one  part,  the  court  had  a  right  to  imply  a  promise  on 
the  part  of  the  landlord  to  the  insurance  company  at  the  time  of 
payment  by  them  that,  if  the  lease  should  be  afterwards  made  good 
by  the  tenants,  he  would  repay  the  money  which  he  had  received 
from  the  insurance  company.  Then  he  refers  to  marine  insurances, 
and  says,  ''  The  doctrine  is  well  established  that  where  something 
is  iasured  against  loss  either  in  a  marine  or  a  fire  policy,  after  the 
assured  has  been  paid  by  the  insurers  for  the  loss,  the  insurers  are 
put  into  the  place  of  the  assured  with  regard  to  every  right  given 
to  him  by  the  law  respecting  the  subject-matter  insured,  and  with 
regard  to  every  contract  which  touches  the  subject-matter  insured, 
and  which  contract  is  affected  by  the  loss  or  the  safety  of  the  sub- 
ject-matter insured  by  the  reason  of  the  peril  insured  against."  I 
will  not  proceed  to  read  further,  but  I  take  it  the  substance  of  these 
judgments  is  that  the  plaintiffs  were  in  the  particular  case  subro- 
gated to  the  rights  of  the  landlord  against  the  tenant.  Lord  Justice 
Cotton,  at  the  commencement  of  his  judgment,  places  the  insurers 
in  the  position  of  a  surety.  It  would  be  too  long  to  read  through 
all  these  judgments,  but  I  will  read,  towards  the  bottom  of  page 
564,  what  the  learned  Lord  Justice  says  :  *•  Under  these  circum- 
stances, no  doubt,  there  Is  some  difficulty  in  saying  what  is  the 
ground  upon  which  the  money  is  to  be  obtained  from  the  landlord. 
I  do  not  think  that  technically  the  company  have  a  right  to  recover 
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back  the  money  which  they  have  paid,  but  they  have  a  right  to  the 
benefit  of  what  the  assured  has  received" — I  will  mark  these  words 
particularly — "  in  respect  of  a  contract  referring  to  the  loss,  by  which 
he  was  entitled  to  receive  compensation  in  damages,  and  which  they 
might  have  called  upon  him  to  enforce  for  their  benefit ;  when  he 
has  received  that  benefit,  they  can  treat  him  as  being  under  an  obliga- 
tion to  use  it  as  they  may  direct.**  Presently  he  speaks  again  of 
the  contract  relating  to  the  loss.  Lord  Justice  Thesiger  divides 
the  case  into  the  question  of  substance  and  the  question  of  form, 
and  h;8  judgment  is  very  much  to  the  same  effect,  although  the 
expressions  which  he  uses  are  somewhat  different.  He  says,  at 
page  567,  that  he  is  "  by  no  means  prepared  to  say  that  there  may 
not  be  some  contracts  so  entirely  independent  of  the  subject-matter 
of  the  insurance  as  to  put  the  assured  in  the  position  of  being  more 
than  indemnified  in  the  event  of  a  loss.**  Then  when  he  deals 
with  the  question  of  form  he  uses,  as  I  have  already  said,  various 
modes  of  expression  in  order  to  surmount  and  get  over  the  technical 
difficulty  which  pressed  upon  him. 

In  the  present  case  I  am  asked  to  go  far  beyond  the  principle  of 
that  decision.  It  is  admitted  on  the  part  of  the  plaintiffs  that  tlie 
principle  of  subrogation  cannot  apply  here.  It  was  felt  impossible 
to  contend  that  the  insurers  on  payment  of  the  loss  were  entitled 
to  bring,  either  in  their  own  names  or  in  the  names  of  the  vendors, 
the  defendants,  an  action  to  enforce  the  contract  of  sale,  or  even  to 
compel  the  vendors  to  complete.  The  contract  of  sale  was  not 
a  contract  either  directly  or  indirectly  for  the  preservation  of  the 
buildings  insured.  The  contract  of  insurance  was  a  collateral  con- 
tract wholly  distinct  from  and  unaffected  by  the  contract  of  sale. 

The  attempt  now  made  is  to  convert  the  insurance  against  loss 
by  fire  into  an  assurance  of  the  solvency  of  the  purchasers.  The 
position  of  the  vendors  in  equity  at  the  time  when  the  fire  occurred 
was  this :  they  had  no  right  of  action  against  the  purchasers  at  the 
time,  but  on  giving  notice  fixing  the  day,  they  were  entitled  to 
recover  the  purchase-money  after  that  day  had  passed,  and  the 
land  and  buildings  in  the  meantime  constituted  their  security  under 
the  doctrine  of  vendor's  equitable  lien  for  the  payment  of  the  pur- 
chase-money. Now  the  security  was  impaired  by  the  fire.  It  was 
said  that  the  purchase-money  having  been  legitimately  paid,  the 
vendors  in  the  result  suffered  no  loss. 

I  will  try  the  proposition  asserted  by  one  or  two  illustrations 
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wliich  occur  to  me.  Take  the  case  of  a  landlord  insuring  and  the 
tenaot  under  no  obligation  to  repair,  a  case  which  I  had  before  me 
the  other  day,  where,  under  an  informal  agreement,  evidently  drawn 
by  the  parties  themselves,  the  large  rent  of  7002.  was  reserved,  and 
the  tenant,  notwithstanding  the  fire,  was  bound  to  pay  the  rent. 
I  stay  here  to  say  that  a  lease,  as  has  been  often  held,  is  but  a  sale 
pro  tanto.  Now,  assume  that  the  building  in  such  a  case  was 
rainoas  and  would  last  the  length  of  the  term  only,  could  the 
insurers  recover  a  proportionate  part  of  each  payment  of  the  rent 
as  it  was  made,  or  could  they  wait  until  the  end  of  the  term,  and 
then  say,  in  effect,  You  have  been  paid  for  the  whole  value  of  the 
building  and,  therefore,  we  can  recover  against  you  ?  Or,  to  vary 
the  case  somewhat,  again,  suppose  the  building  at  the  end  of  the 
term  was  only  half  the  value,  could  the  insurers  then  recover  half 
the  sum  they  had  paid?  I  think  not.  I  think  all  these  questions 
must  be  answered  in  the  negative,  but,  if  the  plaintiffs  are  right 
intheir  contention,  then  the  insurers  could  recover  in  all  those 
cases. 

Now,  by  way  of  further  test,  I  put  two  other  cases  which  have 
actually  occurred  and  been  decided,  and,  as  I  think,  rightly  decided, 
in  the  American  courts.  The  first  is  the  case  of  King  v.  State 
Mutual  Fire  Insurance  Oo,,  7  Gush.  1.  The  mortgagee  there 
sought  to  recover  the  amount  of  the  insurance  from  the  insurers, 
and  they  claimed  to  be  entitled  to  an  assignment  of  the  propor- 
tionate part  of  the  mortgage  debt,  and  it  was  held  by  the  Supreme 
Court  that  he  was  not  bound  to  make  any  such  assignment.  The 
judgment  of  the  Chief  Justice  contains  a  full  and  masterly  exposi- 
tion of  the  law  on  the  subject.  It  is  too  long  for  me  to  quote  at 
length,  but  there  may  be  one  or  two  passages  which  I  can  select. 
The  contract  of  insurance,"  he  says  at  page  4,  "  with  the  mortgagee 
IS  not  an  insurance  of  the  debt  or  of  the  payment  of  the  debt ;  that 
^ould  be  an  insurance  of  the  solvency  of  the  debtor :  of  course, 
*8  a  contract  of  indemnity,  it  is  not  broken  by  the  non-payment 
^t  the  debt,  or  saved  by  its  payment.  It  is  not,  strictly  speaking, 
aa  insurance  of  the  property,  in  the  sense  of  the  liability  for  the 
>os8  of  the  property  by  fire,  to  anyone  who  may  be  the  owner.  It 
|8  rather  a  personal  contract  with  the  person  having  a  proprietary 
^^terest  in  it  that  the  property  should  sustain  no  loss  by  fire  within 
the  time  expressed  in  the  policy.**  At  page  5  he  says,  "  There  is  no 
pnvity  of  contract  or  of  estate,  in  fact  or  in  law,  between  the 
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insurer  and  the  mortgagor ;  but  each  has  a  separate  and  independ- 
ent contract  with  the  mortgagee.     On  what  ground,  then,  can  the 
money  thus  paid  by  the  insurer  to  the  mortgagee  be  claimed  by  the . 
mortgagor  ?     But  if  he  canuut,  it  seems  d  fortiori  that  the  insurer 
cannot  claim  to  charge  his  loss  on  the  mortgagor,  which  he  would 
do,  if  he  were  entitled  to  an  assignment  of  the  mortgage  debt  either 
in  full  or  pro  tanto,*'     At  the  bottom  of  the  page  he  put  it  thus: 
'^  So,  if  an  owner  insure  his  house,  which  is  burnt  within  the  time 
limited ;  if  he  has  sold  his  house  in  the  meantime,  he  has  no  legal 
claim  to  recover.''     He  evidently  means  there  that  the  house  at  the 
time  when  the  loss  has  occurred  has  been  not  merely  sold  but  con- 
veyed.   At  page  8  he  says,  ^'  But  it  is  said,  and  in  this  certainly  lies 
the  strength  of  the  argument,  that  it  would  be  inequitable  for  the 
mortgagee  first  to  recover  a  total  loss  from  the  underwriters,  and 
afterwards  to  recover  the  full  amount  of  his  debt  from  the  mortgagor, 
to  his  own  use.     It  would  be,  as  it  is  said,  to  receive  a  double  satis- 
faction.    This   is   plausible  and  requires  consideration.     Let  us 
examine  it.     Is  it  a  double  satisfaction  for  the  same  thing,  the  same 
debt  or  duty  ?     The  case  supposed  is  this :  a  man  makes  a  loan  of 
money,  and  takes  a  bond  and  mortgage  for  security.    Say  the  loan 
is  for  ten  years.*'     That  is  an  illustration  that  had  occurred  to  me, 
and  I  think  it  is  an  excellent  one.     ^^  He  gets  insurance  on  his  own 
interest  as  mortgagee.     At  the  expiration  of  seven  years  the  build- 
ings are  burnt  down  ;  he  claims  and  recovers  a  loss  to  the  amount 
insured,  being  equal  to  the  greater  part  of  his  debt.     He  afterwards 
receives  the  amount  of  his  debt  from  the  mortgagor,  and  discharges 
his  mortgage.     Has  he  received  double  satisfaction  for  one  and  the 
same  debt  ?     He  surely  may  recover  of  the  mortgagor  because  he 
is  his  debtor,  and  on  good  consideration  has  contracted  to  pay. 
The  money  received  from  the  underwriters  was  not  a  payment  of 
his   debt;  there  was  no  privity  between  the   mortgagor  and  the 
underwriters ;  he  had  not  contracted  with  them  to  pay  it  for  him, 
on  any  contingency.     He  had  paid  them  nothing  for  so  doing. 
They  did  not  pay  because  the  mortgagor  owed  it ;  but  because  they 
had  bound  themselves,  in  the  event  w^hich  has  happened,  to  pay  a 
certain  sum  to  the  mortgagee.    But  the  mortgagee,  when  he  claims 
of  the  underwriters,  does  not  claim  the  same  debt.     He  claims  a 
sum  of  money  due  to  him  upon  a  distinct  and  independent  contract, 
upon  a  consideration  paid  by  himself,  that  on  a  certain  event,  to  wit, 
the  burning  of  a  particular  house,  they  will  pay  him  a  sum  of  paoney 
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expresaed.'*  Then,  at  the  bottom  of  page  9,  he  says,  **  What,  then, 
k  there  inequitable,  on  the  part  of  the  mortgagee,  towards  either 
party,  in  holding  both  sums  ?  They  are  both  due  on  valid  contracts 
vith  him,  made  on  adequate  consideration  paid  by  himself.  There 
is  nothing  inequitable  to  the  debtor,  for  he  pays  no  more  than  he 
originally  received  in  money  loaned ;  nor  to  the  underwriter,  for  he 
has  only  paid  upon  a  risk  voluntarily  taken,  for  which  he  was  paid 
bj  the  mortgagee  a  full  and  satisfactory  equivalent."  Then  he 
mentions  that  the  court  is  aware  that  there  were  respectable  authori- 
ties opposed  to  the  view  of  the  law  that  was  taken,  and  he  mentions 
particularly  the  case  of  j^tna  Ins.  Co.  v.  Tyler^  16  Wend.  385,  and 
says  this  being  the  judgment  of  the  whole  court,  that  '^  looking  to 
the  analogies  and  illustrations  on  which  the  reasoning  of  the  learned 
Chancellor  was  founded,  it  may  be  a  question  whether  he  has  not 
relied  too  much  on  the  cases  of  marine  insurance,  in  which  the 
doctrine  of  constructive  total  loss,  abandonment,  and  salvage  are 
fully  acknowledged,  but  which  have  slight  application  to  insurance 
against  loss  by  fire."  Then  at  the  end,  on  page  14,  he  says,  "  On  a 
view  of  the  whole  question,  the  court  are  of  opinion  that  a  mort- 
gagee ^ho  gets  insurance  for  himself,  when  that  insurance  is  general 
upon  the  property,  without  limiting  it  in  terms  to  his  interest  as 
mortgagee,  but  when,  in  point  of  fact,  his  only  insurable  interest 
18  that  of  a  mortgagee,  in  case  of  a  loss  by  fire,  before  the  payment  of 
the  debt  and  discharge  of  the  mortgage,  has  a  right  to  recover  the 
amount  of  the  loss  for  his  own  use."  The  position  of  the  unpaid  ven- 
dor in  eqnity  is  analogous,  although  I  will  not  say  it  is  precisely 
^he  game  as  the  position  of  a  mortgagee. 

The  other  American  case  is  that  of  Suffolk  Fire  Ins.  Go,  v.  Boy- 
^^)  9  Allen  123.  In  that  case  a  bill  in  equity  was  filed,  and 
It  was  held  that  where  the  interest  of  the  mortgagee  in  possession 
"'W  been  insured  eo  nomine  at  his  own  expense,  the  insurers,  in 
^«  of  a  loss  by  fire  before  the  mortgage  debt  is  paid,  cannot,  upon 
*^  offer  to  pay  the  loss  and  the  amount  due  on  the  mortgage  above 
^®  loss,  maintain  a  bill  in  equity  to  have  the  mortgage  assigned  to 

"^^j  and  to  be  subrogated  to  the  rights  and  remedies  of  the 
^Dsured  under  the  mortgage.  It  was  said  in  argument  that  in  the 
^e  of  King  v.  State  Mutual  Fire  Ins.  Co.,  7  Cush.  1,*  it  was 

ot  necessary  to  decide  the  point  to  which  the  greater  part  of  the 
Judgment  was  devoted,  and  this  case  of  The  Suffolk  Fire  Insur- 
^^^^  Company  was  brought,  raising  the  point  neatly  for  judgment. 
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.  the  court  held  that  the  principles  which  were  laid  down  in  ihi 
!  of  /fi'nj/  V.  State  Mutual  Fire  Ingurance  Company  wen 
ectly  laid  down,  and  in  substance  adopted  them.  I  think  i 
eceasary  to  read  any  portion  of  the  judgment  in  that  case 
luse,  in  substance,  the  judgment  proceeds  upon  identically  tin 
e  principles  as  those  of  the  former  case  which  I  have  alreadj 
itioned. 

low,  I  will  put  a  case  also  by  way  of  testing  the  principle  whicl 
plaintiff  asserts.  Supposing  the  mortgagor  or  the  tenant  an 
er  no  obligation  to  repair,  and  thoy  repair  voluntarily,  accord 
to  the  decision  of  Bumand  v.  Rodocanachi,  that  would  be  i 
on  behalf  of  the  mortgagor  or  the  tenant  to  tho  landlord,  am 
e  would  be  no  subrogation. 

i^ell,  the  conclusion  I  arrive  at  is,  that  I  should  not  be  justified 
er  by  principle  or  by  authority,  in  carrying  the  doctrine  of 
•ogation  beyond  the  limits  which  I  have  mentioned,  and  thi 
't  ground  of  my  decision  is,  that  the  only  principle  applicabli 
lat  of  subrogation  as  understood  in  the  full  sense  of  that  temi 
that  where  the  right  claimed  is  under  a  contract  between  tin 
red  and  third  parties,  it  must  be  confined  to  the  case  of  a  cou 
t  relating  to  the  Bubjec^matte^  of  the  insurance  which  entitle 
insurer  to  have  tho  damages  made  good.  And  although  tlii: 
It  is  not  necessary  for  my  judgment,  I  think  the  contract  shouli 
<ne  which  subsists  at  the  time  when  the  claim  under  the  polic_^ 
nsurance  has  been  matured. 

here  were  certain  minor  points  raised  in  the  case  by  the  plead 
I  of  the  defendants,  but  they  were  all  very  properly  abandonei 
de  bar,  and  the  case  was  argued  on  the  substantial  questiut 
;h  I  have  decided.  It  was  argued  also  that  in  this  cose  thi 
ntiffs  were  seeking  to  recover  for  the  benefit  of  the  purchaner^ 
in  indemnity,  hut  that,  in  any  view  of  the  cjise,  would  bewholh 
laterial,  because  the  plaintiffs  were  suing  on  their  own  riglii) 
ty  rights  they  had.  In  the  same  way  it  was  said  the  defendants, 
g  trustees,  were  bound  to  defend  the  nction,  but  trustees  wk 
defendants  in  defending  an  action,  defend  it  just  in  the  sanif 
as  any  other  ordinary  defendants.  The  result  therefore  is  thai 
ink  the  claim  fails ;  and  there  must  be 

Judgment  for  the  defendants. 

ic  preciso  QDCltion  involved  in  (lie  an  al)<><ilutc  fnle  or  the  premises  msDrrri, 
ipal  COM  where  tlie  assured  basmiule      does  not  seem  to  have  hceu  decided  Ir 
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onr  coarts ;  bat  the  somewhat  analogoas 
case  of  a  mortgage  has  frequently  ari§cn ; 
and  the  views  entertained  by  eminent 
tribunals  are  so  diflerent  that  it  can  not 
He  considered  a  settled  question.  Oit 
tlie  one  hand  it  has  been  held  after 
elaborate  examination  that  if  insurance 
w  effected  by  a  mortgagee  on  his*  own 
interest,  and  for  his  own  benefit,,  an 
iiiiurance  company  which  pays  the  loss 
^>  the  mortgagee,  though  to  the  full 
amoont  of  his  mortgage  debt,  is  not 
therck  entitled  to  an  assignment  of  the 
mortgage  in  the  absence  of  any  stipula- 
tiun  to  that  elfcct ;  hut  notwithstanding 
^  pajTnent  of  the  loss  to  the  mortgagee, 
^  nay  still  recover  his  mortgage  debt 
of  tk  mortgagor,  and  so.  in  on«  sense 
bare  a  doable  compensation  for  the  same 
debt.  Undoubtedly  the  leading  case  in 
supporting  that  view  is-  ATmy  v.  7%e 
«^<rfe  Mutual  Fire  Ins,  Co,,  7  Cush.  I 
(1850),  one  of  Chief  Justice  Shaw's 
aWest  opinions.  This  has  been  followed 
i»  the  same  state  by  Suffolk  Ins.  Co, 
T>  fio^,  a  Allen  125  ;  Ilaleif  ▼.. 
Maufaaur^s*  Ins.  Co,y  120  Mass.  296 v 
And  see  bis.  Co.  v.  Stinson^  103  U.  S. 
R.  28;  State  Mat,  Fire  Ins.  Co.  v, 
f'pdegraff,  21  Penn.  St.  !H3.  On  the- 
other  hand  the  weight  of  authority,, 
numerically,  seems  to  be  that  tlie  insur- 
ance  company  having  paid  a  loss  to  the 
mongagce,  et^ual  to  his  full  mortgage 
debt,  is  in  equity  entitled  to  subrogation, 
and  to  have  the  benefit  of  the  mortgage- 
in  reimbursing  itself.  This  view  is  more 
or  less  supported  by  the  cases  of  jStna 
^M.  Co.  V.  Tyler,  16  MTcnd.  397  ;  Car- 
P^tr  V.  Providence  Was/iington  Ins.  Co., 
16  Pet.  49S ;  Sussex  Co,  Mat.  Ins,  Co. 
▼.  Woodruff,  2  Dutch.  555  ;  Bonore  v. 
^^r  Fire  Lis.  Co.,  51  III.  414  ; 
f^^nochan  v.  iVerr  York  Bowery  Fire 
^'"-  Co.,  17  N.  Y.  429  ;  Sprinafield 
^^«^  Mar.  Ins,  Co,  v.  Alien,  4J  Id. 
^3 ;  Norwich  Fire  Ins.  Co.  v.  Boomer^ 

52IU,442;  Foster  v.  Van  Reed,  70  N. 
V.  24. 

^"C  qnestion  was  raised  though  not 


decided  in  Concord  Afut.  Ins.  Co.  v. 
Woodbury,  45  Me.  452  ;  lieesor  v.  /V>- 
vincial  Ins,  Co.,  33  Up,  Can.  Q.  B.  357. 
And  see  Excelsior  Fire  his.  Co,  v.  J  loyal 
Ins.  Co.,  55  N.  Y.  343 ;  Ptovincial  Ins, 
Co,  v.  Reesor,  21  Grant's  Ch.  U.  296. 

It  will  be  soun  that  the  right  of  an 
insuranco  company  which  has  paid  a 
mortgagee,  to  an  asbignmcnt  of  his  mort- 
gage, is  quite  different  from  the  right  of 
the  mortgagee  to  collect  hi;^  full  debt  of 
the  mortgagor,  notwlthi^taniling  the  pay- 
ment by  the  insurers :  for  it  is  quite 
generally  agreed  tliat  the  mortgagor  can 
not  avail  himself  of  such  payment,  when 
the  mortgagee  has  himself  for  his  ov  u 
benefit,,  and  at  his  own  expense,  taken 
out  a  policy  in  his  own  name,  and  on  his 
own  interest  iplely.  See  White  v,  Broun ^ 
2  Cush.  413  ;  Cashing  v.  Thowipson,  34 
Me.  496  ;  Clark  v.  Wilson,  103  Uus^. 
221  ;  Siinch/iehlv.  Mi/Hken,  71  Me.  567  ; 
Ardiambault  v.  Galarneau,  22  Low. 
Can.  Jur.  105  (1877). 

While  therefore  the  mortgagee  may 
recaver  his  full  mortgage  debt  of  the 
mortgAgor,  notwithstanding  a  full  pay- 
ment by  tiie  insurers  of  a  loss  fully  equal 
to  the  mortgage,  is  the  converse  equally 
true  ?  C>n  the  mortgagee  recover  on 
his  policy,,  if  after  the  fire  and  Ix^fore 
suit  brought,  the  mortgagor  has  fully 
pai'd  the  mortgage  debt.  Docs  such  pay- 
ment terminate  his  interest  in  the  policy, 
so  that  his  right  to  recover  is  thencefor- 
ward gone  ? 

That  it  would  be  terminated  by  full 
payment  before  the  loss  is  quite  clear  ; 
and  it  is  generally  agreed  that  a  mort- 
gagee who  has  insured  only  his  interest 
in  the  premises  can  not  recover  if  before 
the  fire  the  mortgage  debt  has  been  fully 
paid ;  for  it  is  elementary  law  that  the 
insured  mnst  have  an  interest  at  the  time 
of  the  loss,  as  well  as  at  the  time  of 
insurance,  and  payment  of  the  debt 
terminates  a  mere  mortgagee's  interest. 
But  where  the  loss  occurs  before  the 
debt  is  paid,  and  while  the  interest  of  the 
assured  still  continues  as  at  the  issuin;; 
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of  the  poncy,  it  «eeras  that  a  subsequent    '  mortgagor   would   not   aflfect  the   right 
payment  of  the  debt  after  the  fire,  hj  the      of  the  mortgagee  to  recover  the  full  loss. 

JBdmund  H.  Bbnkett. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  cf  Permsi/lvama, 
JORDAN  V,  ELLIOTT. 

Where  a  party  seeics  to  be  relieved  from  the  obligation  of  a  contract  on  tbe  ground 
of  duress  per  minaSf  regard  will  be  had  to  age,  sex  and  condition  of  life,  and  if  the 
threats  employed  were  such  as  were  calculated  to  deprive  the  party  of  his  freedom 
of  will,  he  will  be  relieved  from  liability,  even  tliough  they  were  not  of  such  a 
character  as  would  produce  a  like  effect  on  a  firm  and  courageous  man. 

In  such  case,  evidence  is  admissible  to  show  that  the  person  subjected  to  duress 
had  heard  that  the  person  using  the  threats  was  of  a  violent  disposition,  for  this  may 
be  a  circumstance  wluch  a^oag  others  led  to  the  execution  of  the  contract. 

Error  to  the  Common  Pleas  of  Bradford  county. 

Feigned  issue,  wherein  Thomas  R.  Jordan  and  Sarah  Jordan,  his 
wife,  in  right  of  said  wife,  were  plaintiffs,  and  Olive  Fox  Elliott, 
defendant,  to  determine  whether  a  certain  judgment  note  given  bj 
defendant  had  been  obtained  by  fraud  or  by  duress  per  mma9. 

On  the  trial,  before  CuMMiN,  P.  J.,  the  following  facts 
appeared : — 

The  defendant,  Olive  Fox  Elliott,  was  a  widow  of  about  77 
years  of  age.  Her  son,  Edward  T.  Elliott,  resided  with  bor.  Said 
Edward  T.  Elliott,  applied  frpm  time  to  time  to  the  plaintiff,  Jor- 
dan, for  loans  of  money.  Jordan  advanced  the  amounts  asked  for, 
taking  as  security  a  judgment  note  from  Elliott,  tlie  amount  of 
which,  exclusive  of  interest,  was  ^7419.78,  H«  also  held  in 
addition  to  this  note,  a  policy  of  insurance  for  $10,000  on  Elliott's 
life,  which  the  latter  had  assigned  to  him  as  collateral  security* 

Jordan,  desiring  to  obtain  additional  security  for  the  debt,  pressed 
Elliott  from  time  to  time  therefor,  and  Elliott  finally  agreed  to  give 
him  a  new  judgment  note  for  th«  entire  amount  due,  in  which 
defendant  was  to  join  as  surety.  On  May  1st  1877,  Jordan  called 
at  defendant's  house  in  order  to  see  her  son  about  this  new  note. 
While  he  was  talking  to  the  son,  defendant  entered  the  room. 
As  to  what  followed,  defendant  testified  substantially  as  follows : — 

As  she  came  into  the  room  she  saw  Jordan  pacing  up  and  down, 
and  heard  him  say,  "Perhaps,  this  bitter  cup  may  pass."     She 
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asked  him  to  sit  down,  but  he  declined,  and  cofitinued  to  walk  to 
and  fro,  gesticulating  wildly.  Elliott  asked  him  repeatedly  not  to 
troable  the  defendant,  but  to  these  requests  Jordan  paid  no  atten- 
tion, and  in  a  very  fierce  and  excked  manner  continued  to  talk  of 
the  amount  due  him. 

Defendant  became  very  much  alarmed  at  this  conduct,  and  began, 
together  with  several  other  women  in  the  room,  to  cry*  Jordan 
then  proposed  to  her  to  give  him  a  judgment  note  for  the  whole 
amount  due.  This  proposition  she  at  first  declined,  begging  Jor- 
dan to  postpone  the  matter  for  a  day,  as  she  was  not  in  a  fit  condi- 
tion to  transact  business.  Elliott  also  interposed  at  this  point, 
entreating  Jordan  not  to  trouble  defendant.  Jordan,  however, 
tlmist  his  clenched  fist  in  Elliott's  face,  commanding  him  to  be 
quiet,  and  turning  to  defendant,  said  '^  By  the  Eternal,  if  this 
thing  is  not  settled  to-day,  I  have  my  lawful  remedy,  and  I  will 
put  jour  son  in  jail  before  night."  This  speech  defendant  con- 
strued to  be  a  threat  that  Jordan  would  institute  criminal  proceed- 
ings against  her  son.  And,  being  thoroughly  frightened,  she 
finally  agreed  to  sign  whatever  Jordan  should  tender  her.  He,  there- 
upon, vrote  out  on  the  spot  the  following  judgment  note : — 

**  17419.78.  TowANOA,  Pa.,  May  Ist  1877. 

After  death,  for  value  received,  I  promise  to  pay  Mrs.  Sarah 
Jordan,  or  bearer,  Seven  Thousand  Four  Hundred  and  Nineteen 
Dollars  and  Seventy-Eight  Cents,  with  interest,  without  stay  of 
execution,  and  I  hereby  authorize  any  Prothonotary  or  Attorney 
of  any  Court  of  Record,  to  appear  and  confess  judgment  for  the 
above  sum  with  costs,  and  waive  the  benefit  of  all  laws  exempting 
property  from  levy  and  sale  on  execution,  and  the  right  of  inquisi- 
tion on  real  estate.  With  interest  from  14th  of  February  1877,  it 
being  understood  this  note  is  not  to  be  entered  unless  others  are 
going  to  be." 

Defendant  signed  it,  but  in  her  agitation,  wrote  her  maiden  name, 
instead  of  her  married  one,  a  mistake  which  she  testified  she  had 
never  before  made,  and  which  was,  at  Jordan's  request,  immediately 
rectified.  Jordan  then  withdrew,  but  the  next  day  called  again, 
and  was  let  in  at  the  door  by  defendant.  Being  alarmed  at  his 
coming,  she  asked  him  to  go  away.  He  replied  that  he  only  wanted 
to  leave  some  papers  which  belonged  to  her,  and  accordingly,  pro- 
duced Elliott's  judgment  note  and  the  policy  of  insurance  on  Elliott's 
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lich  he  had  assigned  to  her.  He  thon  tendered  to  her  the 
ng  receipt  which  he  desired  her  to  sign : — 
^ceived,  Towanda.  Pa.,  May  Ist  1877,  of  Thomas  R.  Jordan, 
tin  judgment  note,  dated  2d  month,  14th  day  1877,  for 
.78  due  at  Forty-five  days  to  the  order  of  Thomas  R,  Jordan, 
;ned  E.  T.  Elliott.  Also  a  certain  Policy  No.  51,958  in  the 
nicut  Mutual  Life  Insurance  Co.,  of  Hartford,  Conn.,  for 
'0,  on  the  life  of  E.  T.  Elliott,  which  said  policy  was  assigned 
r.  Elliott  to  Tlioraas  R.  Jordan,  as  a  collateral  security  for 

of  moneys,  nnd  by  the  said  Jordan  to  me  the  aforesaid 
ies  being  tliis  day  assigned,  sold,  and  surrendered  to  me  for 
I  Itave  executed  and  delivered  to  Mrs.  Sarah  Jordan  my  own 
ent  note  dated  May  1st  1877,  for  $7419.78  with  interest 
4th  of  Feb.  1877,  and  due  after  my  death."  [Which  last 
)te  contained  a  stipulation  that  it  is  not  to  be  entered  unless 
are  going  to  be.  Now  I  hereby  waive  said  stipulation  and 
t  and  agree  that  judgment  may  be  entered  on  my  said  note 

time  at  the  option  of  the  holder  thereof] 
3ndant  at  first  declined  to  eign  this  paper,  but,  at  length, 
ted  to  do  so,  upon  Jordan's  assuring  her  that  it  waa  a  mere 
:  for  the  papers  which  he  had  delivered  to  her.  She  did 
id  the  paper  nor  was  she  aware  of  the  contents  thereof  As 
18  the  receipt  was  signed,  Jordan  threw  the  old  judgment 
f  Elliott  in  the  fire,  and  immediately  afterwards  quitted  tho 

endant's  account  of  what  transpired  upon  both  of  the  occa- 
»hcn  Jordan  was  at  her  house  was  corroborated  by  several 
ses  who  were  present.  Jordan,  being  examined,  denied  tho 
)f  many  of  defendant's  allegations,  and  admitted  the  truth 
ers,  but  stated  that  hoJiad  used  no  undue  influence  to  induce 
fendant  to  sign  the  note  or  the  receipt,  and  that  she  was  per- 
cognisant  of  the  contents  of  both  those  papers  before  she 
,  them. 

!  note  was  entered  up  with  the  accompanying  receipt  on  May 
77.  On  May  7th  1877,  on  affidavit  of  defendant,  the  Court 
id  a  rule  to  show  cause  why  the  judgment  should  not  be 
d. 

positions  having  been  takeiv,  this  rale  was  made  absolute,  and 
■esent  feigned  issue  subsequently  awarded, 
on  her  examination  in  chief  on  her  own  behalf,  defendant 
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was  asked,  inter  alia,  the  following  question :  "  Had  you  at  the 
time  of  Jordan's  visit  heard  anything  about  his  reputation  as  a  mau 
of  violence?"  Objected  to  by  plaintiffs.  Objection  overruled. 
Question  allowed.  Exception.  Defendant  then  replied,  '*  I  had 
always  heard  that  he  was  a  violent  man,  but  I  never  saw  anything 
of  it  personally  until  that  day." 

Plaintiffs  presented,  infer  alia,  the   following  points :  1 .  The 
signature  of  the  defendant  to  the  note,  and  stipulation  for  immediate 
judgment  being  admitted,  the  burden  of  proof  of  want  of  considera- 
tion is  upon  the  defendant;  and  unless  she  has  satisfied  the  jury 
of  such  want  of  consideration  by  clear  and  satisfactory  evidence^ 
their  verdict  on  this  point  should  be  for  the  plaintiff.     Ans.     "  We 
affirm  the  point.     The  law  is  correctly  stated  in  it.     The  burden 
^f  proof  is  upon  the  defendant,  Mrs.  Elliott.    If  she  seeks  to  set 
*side  this  judgment  note  for  want  of  consideration,  the  burden  is 
flpon  her  to  show  this  want  of  consideration  by  clear  and  satisfactory 
proof.    When  a  party  signs  a  paper,  the  presumption  is  that  they 
understand  what  they  are  doing,  and  the  law  holds  them  to  it. 
And  if  they  seek  to  set  it  aside,  the  burden  is  upon  them  to  show 
the  want  of  consideration,  or  whatever  other  cause  they  may  seek 

to  set  it  aside." 

3.  The  claim  of  dure99,  or  that  the  note  was  signed  under  com- 
pulsion, is  one  easily  set  up  by  a  person  desiring  to  get  rid  of  an 
honest  transaction,  and  when  it  rests  upon  the  unsupported  testimony 
of  a  defendant,  should  have  little  weight  with  a  jury.    Ans.    *'  This 
point  we  affirm  as  a  general  proposition,  but  what  weight  is  to  be 
given  to  the  evidence  is  for  the  jury,  and  it  is  not  for  ns  to  say 
whether  it  should  be  little  or  much.     But  where  a  party  seeks  to 
set  aside  a  paper  for  the  causes  alleged  in  this  point,  and  there  is 
no  other  proof  in  the  case  than  the  testimony  of  the  party  seeking 
to  set  it  aside,  it  would  not  be  sufficient  of  itself,  as  we  think,  to 
^t aside  a  paper  of  that  kind.     The  effect  of  the  evidence,  and 
what  would  satisfy  your  mind  as  sufficient,  of  course  is  for  you  and 
not  for  us,  and  you  will  determine  what  is  sufficient  to  set  aside 
su«h  a  paper.     But  when  we  say  that  the  unsupported  testimony 
of  the  party  would  not  be  sufficient  to  set  aside  a  paper,  you  are  to 
understand  that  we  do  not  take  that  question  from  you.     It  is  for 
you  to  say  what  is  sufficient  to  set  aside  a  paper  of  this  kind.     We 
^OTiot  determine  the  question  for  you.     It  is  not  for  us  to  say  what 
^ould  be  sufficient  to  set  it  aside.     There  might  be  circumstances 
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which  would  justify  the  setting  it  aside,  and  the  question  of  the 
evidence  and  of  the  effect  of  it  is  for  you  and  not  for  us." 

The  plaintiffs  also  presented  a  number  of  points,  to  the  effect 
that  there  was  no  evidence  of  such  fraud  or  duress  pe7'  minas^ 
as  would  suffice  to  invalidate  the  judgment.  All  of  these  points 
the  court  refused. 

The  court  charged,  inter  alia^  as  follows  : 

'*  There  is  no  question  that  the  note  was  signed  by  Mrs.  Elliott 
on  the  first  day  of  May ;  the  signature  is  not  denied ;  but  it  is 
alleged  that  the  note  was  obtained  from  her  by  false  representations, 
or  by  threats,  or  duress,  and  that  she  did  not  have  the  control  of  her 
will  at  the  time  she  signed  the  note ;  that  there  was  such  restraint 
put  upon  her  by  what  was  said  by  Mr.  Jordan,  and  what  was  done 
there,  and  the  manner  in  which  he  did  it,  that  she  was  put  into 
such  a  state  of  terror  and  fear  that  she  was  not  competent  to  act 
for  herself ;  and  that  really  what  she  did  was  the  will  of  the  person 
making  the  threats,  and  not  her  own  will.  This  is  really  the 
important  part  of  this  issue.  It  will  be  for  you  to  consider  all  that 
occurred  on  that  day.  You  will  notice  who  was  present,  what  was 
said,  and  how  it  was  said,  and  what  was  done,  and  the  circumstances 
under  which  these  things  were  done.  It  will  be  also  your  duty  to 
consider  the  writing  that  was  executed  that  day,  and  the  signature 
upon  it ;  the  terms  of  the  paper  itself,  and  what  effect  it  was  to 
have  upon  the  person  or  property  of  the  person  signing  it,  and 
what  effect  it  was  to  have  on  her  enjoyment  of  her  property.  *  *  * 

"  It  will  be  also  your  duty  to  consider  the  situation  of  the  parties, 
and  what  Mr.  Jordan  went  there  for,  and  how  he  was  prepared  in 
advance  for  obtaining  the  signature  which  he  desired. 

"  It  will  be  your  duty  to  consider  the  age  and  sex  of  the  parties 
to  this  transaction,  and  all  tbe  circumstances  surrounding  the  pro- 
curement of  this  signature.  Now,  it  was  perfectly  competent  for 
Mrs.  Elliott,  if  she  desired  to  do  so,  to  have  given  her  note,  and 
to  have  signed  this  paper,  waiving  the  stipulation  which  was  con- 
tained in  the  note,  in  consideration  of  the  taking  up  of  the  notes 
which  her  son  was  liable  for  to  Mr.  Jordan.  She  had  a  right  to  do 
that,  and  if  she  did  it  in  the  exercise  of  her  own  will,  she  is  bound 
by  it,  just  as  any  other  person  would  be  bound,  and  the  transaction 
in  itself  is  not  unlawful.  It  is  a  lawful  transaction,  and  the  only 
questions  for  you  to  decide  are  the  questions  raised  Jby  this  issue — 
Whether  she  was  induced  to  sign  this  note  by  false  representations. 
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Kneh  as  we  shall  hereafter  explain  to  you  in  the  points  submitted, 
or  whether  she  did  it  under  the  pressure  of  threats  and  violence 
which  deprived  her  of  the  exercise  of  her  own  will.  If  she  did  it  in 
^t  way,  then  it  was  not  her  contract,  and  she  would  not  be  bound 
by  it.  *  *  *  You  will  also  consider  what  took  place  upon  the 
occasion  of  Mr.  Jordan's  second  visit,  as  having  a  bearing  on  this 
qaestion." 

Verdict  and  judgment  for  the  defendant.  Plaintiffs  thereupon 
^k  this  writ,  assigning  for  error,  inter  aliaj  the  admission  in  evi* 
<ieQce  of  defendant's  testimony  as  to  her  having  been  told  that 
plaintifi^  Jordan,  was  a  violent  man,  and  the  answers  to  plaintiff's 
^ious  points. 

^^  H.  Jessup  and  Henry  Streeter^  for  plaintiff  in  error. 

D.  A,  Overton,  for  defendant  in  error. 

Gordon,  J. — On  the  first  of  May  1877,  Mrs.  Olive  Elliott,  a 
widow,  aged  seventy-seven  years,  executed  to  Mrs.  Sarah  Jordan, 
wife  of  Thomas  R.  Jordan,  a  judgment  note  (not  under  seal),  in 
the  8am  of  ^7419.78,  payable  ''  after  death."  The  alleged  consid- 
eration for  this  note  appears  in  a  paper  purporting  to  be  Mrs.  Elliott's 
receipt,  bearing  the  same  date  as  that  of  the  note,  but,  in  fact, 
executed  the  day  after,  that  is  to  say,  the  delivery  to  Mrs.  Elliott 
of  a  note  of  her  son,  E.  T.  Elliott,  to  Thomas  R.  Jordan,  in  the 
same  amount  as  the  obligation  above  stated,  and  the  assignment  of  a 
policy  on  the  life  of  E.  T.  Elliott,  in  the  sum  of  $10,000,  and 
which,  it  seems,  Jordan  held  as  collateral  security.  The  note  thus 
obtained  from  Mrs.  Elliott  was  filed,  and  judgment  confessed 
thereon  the  next  day  after  its  execution,  and  within  five  days  there- 
after application  was  made  to  open  it,  in  order  to  permit  a  defence 
on  the  ground  of  duress  and  fraud,  and,  on  the  sixth  of  the  follow- 
ing May,  the  rule  was  made  absolute  and  a  feigned  issue  directed. 

The  substantial  question  of  this  case  is,  whether  there  was  such 
evidence  of  duress  and  iBraud  in  the  execution  of  the  note  as  justified 
its  submission  to  the  jury.  The  court  below  thought  there  was, 
and  Bubmitted  it  accordingly.  In  this  we  think  there  was  no  error. 
The  circumstances  which  surrounded  the  old  lady,  and  which 
indoeed,  or  rather  compelled,  her  to  execute  the  paper  in  controversy, 
were  of  an  extraordinarily  rough,  impudent,  and  fraudulent 
character. 
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As  first  executed,  it  was  without  consideration.  The  arrange 
eat  between  Jordan  and  E.  T.  Elliutt  was  that  the  latter  was  ti 
new  a  former  note,  with  his  mother  as  suretj,  but  instead  of  thia 
kd  in  face  of  the  opposition  of  the  son,  a  note  executed  b;  tlii 
other  alone  was  taken.  Practically,  this  made  little  or  no  dif 
rence,  for,  so  far  as  we  can  gather  from  the  evidence,  E.  T.  Elliot 
ta  insolvent ;  legally,  however,  it  made  the  difference  between  somt 
Dsideration  and  no  consideration.  As  the  matter  then  stood 
ere  was  simply  the  assumption  by  Mrs.  Elliott  of  the  debt  of  hei 
n  without  any  consideration  whatever. 

The  receipt,  already  referred  to,  supplies  this  defect  by  setting 
rth  the  assignment  to  the  defendant  of  her  son's  note  and  th« 
llateral  life  policy.  But  this  transaction  has  an  exceedingly 
spicious  appearance.  It  was  evidently  an  afterthought,  and 
tsigned  to  meet  the  omission  of  the  day  before. 

This  conclusion  is  strengthened  by  the  fulsedate  which  seems  tc 
ive  been  intended  to  make  the  note  and  receipt  appear  as  oon- 
mporaneous  acts.  When  these  facts  are  considered,  together  with 
e  circumstances  under  which  it  was  obtained,  we  cannot  bat 
gard  the  whole  aifair  as  one  of  gross  fraud  and  imposition. 

It  was  drawn  by  himself;  he  put  into  It  what  suited  himself,  not 
dy  without  her  consent,  but  in  spite  of  her  protest  that  she 
inted  nothing  from  him  but  his  absence  from  her  house,  and  on 
B  determined  persistence,  anxious  only  to  be  rid  of  the  person  of 
man  whom  she  most  justly  hated  and  feared,  at  the  same  time 
fusing  to  receive  either  the  note  or  the  policy,  she  put  her  name 

what  he  had  written.  What  a  mere  mockery  of  justice  to  call 
is  paper  the  agreement  of  Mrs.  Elliott! 

The  transaction  of  the  preceding  day,  which  produced  the  note 

question,  was  both  scandalous  and  violent.  Jordan's  sudden 
>pearanco  in  the  hull  of  Mrs.  Elliott's  house ;  his  tragic  excUraa- 
m  as  though  in  soliloquy,  "Perhaps  this  bitter  cup  may  pass," 
]en  in  the  sitting-room,  his  rapid  pacing  back  and  forth  with  fierce 
Bticulation.  When  pressed  by  the  old  lady  to  leave  until  the 
:xt  day,  that  she  was  at  that  time  not  fit  to  do  anything,  he 
iswered  by  lifting  up  his  hand  and  invoking  the  God  of  Heaven 

bear  bim  witness  that  he  would  have  the  matter  settled,  or 
rthvith  prosecute  her  son.     All  these  things  were  well  calculated 

fill  her  with  great  fear,  and  the  more  so,  as  she  bad  heard  that 
is  man  was  one  of  great  violence,  and  had  threatened  to  shoot 
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her  son.  Bat  the  fear  thus  prodaced  was  natorall  j  much  aggrarated 
by  Jordan  thrusting  his  fist  in  Edward's  face,  and  ordering  him  to 
keep  quiet,  when  he  attempted  to  interfere ;  for  it  thus  became  evi- 
dent that  Edward,  instead  of  being  able  to  protect  his  mother, 
lacked  the  power  or  courage  to  protect  even  himself.  Then,  when 
this  Edward,  the  son,  began  to  tell  Jordan  how  he  might  have 
defeated  his  collateral  by  taking  his  own  life,  the  climax  was  reached; 
then  it  was  ^^  the  girls  began  to  weep  and  cry,"  and  the  old  lady 
now  ready,  as  she  says,  through  terror  and  alarm  to  do  anything 
to  pat  an  end  to  this,  as  it  appeared  to  her,  frightful  scene,  signed 
the  note.  Even  in  this  act  there  occurred  a  circumstance  which 
shows  the  confusion  of  her  mind,  for  she  signed  her  maiden  name,  a 
thing  which,  on  observing,  she  declared  she  had  never  done  before 
since  her  marriage.  This  mistake  was  promptly  corrected  on  Jor- 
(kn's  order  to  add  the  name  '^  Elliott,"  and  thus  we  have  the  signa- 
ture «  OUve  Fox  ElUott." 

Jordan,  having  now  accomplished  his  object,  departs,  but  only, 
as  we  have  seen,  to  reappear  the  next  day,  in  order  to  correct  by 
Mrs.  Elliott's  hand  what  he  had  neglected  to  accomplish  the  day 
before,  and  to  force  upon  her  a  valueless  consideration,  which  she 
refiued  to  accept. 

Now  we  are  free  to  admit  that,  to  a  man  of  ordinary  courage, 
this  fuss  and  fume  of  Jordan  might  have  been  regarded  as  a  mere 
&rce,  and  would  probably  have  been  productive  of  a  consequence 
no  more  serious  than  a  summary  and  unceremonious  ejectment  of 
the  intruder  from  the  premises.  But  to  this  old  lady,  helpless  as 
she  was,  and  unprepared  either  to  encounter  or  deal  with  such  sham 
heroics,  the  matter  was  altogether  different,  and  the  jury  were 
justified  in  believing  that  she  was  much  frightened,  and  that  her 
will  was  so  controlled  thereby  that  the  obligation  which  she  signed 
was  not  her  free  and  voluntary  act. 

We  are  aware  that  neither  under  the  rule  of  the  civil  nor  com- 
mon law,  as  formerly  expressed,  would'  there  be  sufficient  to  release 
Mrs.  Elliott  from  her  contract.  For,  According  to  Blackstone,  the 
threats  to  produce  such  an  effect  must  be  of  such  a  character  as  to 
indnce  a  well-grounded  fear  in  the  mind  of  a  firm  and  courageous 
man  of  the  loss  of  life  or  limb ;  and  the  rule  of  the  civil  law  was 
of  like  import ;  the  fear  must  be  of  that  kind  which  would  influence 
a  man  of  the  greatest  constancy,  '^  Metus  nan  vani  hominisj  sed 
qui  in  homine  cangtantissimo  eadaf    As  we  have  already  said, 
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the  fantastic  heroics  of  Jordan  would  not  have  been  sufficient  to 
induce  a  courageous  man  to  do  that  which  he  was  not  disposed ; 
hence,  if  this  rule  is  to  be  applied  to  the  case  in  hand,  the  defence 
is  insufficient.  But,  fortunately  for  the  weak  and  timid,  courts  are 
no  longer  governed  by  this  harsh  and  inequitable  doctrine  which 
seems  to  have  considered  only  a  very  vigorous  and  athletic  man- 
hood, overlooking  entirely  women  and  men  of  weak  nerves.  Pothier 
regards  this  rule  as  too  rigid,  and  approves  the  better  doctrine,  that 
regard  must  be  had  to  the  age,  sex,  and  condition  of  the  parties. 
Since  that  fear,  which  would  be  insufficient  to  influence  a  man  in 
the  prime  of  life  and  of  military  character,  might  be  deemed 
sufficient  to  avoid  the  contract  of  a  woman  or  man  in  the  decline 
of  life.  (Evans's  Poth.  on  Oblig.  1. 18.)  And  we  think  the  opinion 
of  Mr.  Evans  expresses  the  doctrine  which  is  now  approved  by  the 
judicial  mind,  both  of  this  country  and  of  England,  that  is,  that 
any  contract  produced  by  actual  intimidation  ought  to  be  held  void, 
whether,  as  arising  from  a  result  of  merely  personal  infirmity,  or 
from  circumstances  which  might  produce  a  like  effect  upon  persons 
of  ordinary  firmness.  Parsons,  in  his  work  on  Contracts  (Book  I., 
p.  395),  considers  the  rule  now  to  be,  that  where  the  threat  whether 
of  mischief  to  the  person,  property,  or  reputation,  is  such  as  to 
destroy  the  threatened  party's  freedom  of  will,  the  law  will  not 
enforce  a  contract  executed  under  such  a  threat  This  view  of  the 
law  has  strong  support  in  the  case  of  Williams  v.  Bayley^  Law 
Rep.,  1  H.  L.  Cas.  200.  A  son  had  obtained  money  from  a  bank 
on  forged  indorsements ;  on  discovery,  the  bank  officers  insisted  on 
a  settlement  to  which  the  father  should  be  a  party.  He,  knowing 
the  fact  of  the  forgeries  by  his  son,  though  there  was  no  direct 
threat  of  prosecution,  yet,  under  this  pressure,  executed  an  agree- 
ment to  mortgage  his  property,  and  the  notes  with  the  forged 
indorsements  were  delivered  to  him.  Held,  the  agreement  was 
invalid;  Lord  Westbury,  in  his  opinion,  holding  that  there  were 
two  reasons  for  refusing  to  enforce  it :  1.  That  the  defendant  was 
not  in  the  execution  thereof  a  free  and  voluntary  agent.  2.  That 
the  contract  was  illegal.  In  support  of  the  first  of  these  reasons, 
he  says,  among  other  things,  that  the  power  of  properly  consider- 
ing whether  he  ought  or  ought  not  thus  to  bind  himself — whether 
it  is  prudent  so  to  do  or  not,  is  altogether  taken  away  from  a  father 
who  is  brought  into  the  situation  of  either  refusing  and  leaving  his 
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son  in  a  periloas  situation,  or  of  taking  upon  himself  the  amount 
of  the  obligation. 

How  aptly  these  authorities  bear  on  the  case  in  hand  I  need  not 
Bay,  for  any  one  who  reads  the  evidence^  will  at  once  see  that  Mrs. 
Elliott  was  so  thoroughly  overcome  by  fear,  produced  by  the  con- 
duct of  the  plaintiff,  that  in  the  execution  of  the  note  in  suit,  she 
was  anything  but  a  free  and  voluntary  agent.  Her  sole  object  was 
to  free  herself,  on  any  terms,  from  the  presence  of  her  impudent 
prosecutor,  and  to  rescue  her  son  from  prosecution.  Had  this  man 
insidiously  gained  the  confidence  of  this  old  lady,  and  his  lies 
induced  the  signing  of  this  obligation,  as  in  Hunt  v.  Moore^  2 
Barr  105,  it  would,  without  any  doubt  or  hesitation,  have  been 
regarded  as  fraudulent  and  Void,  but  how  much  less  fraudulent  is 
that  conduct,  which  produces  the  same  result  through  fear  ?  It 
may,  indeed,  be  the  fear  of  a  weak  mind,  but  I  cannot  see  how 
that  helps  the  matter ;  to  the  generous  mind  it  is  rather  an  aggra- 
vation. It  is  the  weak  that  is  the  moat  easily  imposed  upon; 
beDce,  the  weak  in  an  especial  manner,  need  our  protection. 

In  this^  the  main  branch  of  this  case,  we  discover  no  error  in 
the  rulings  of  the  court  below.  The  od  exception  complains  of  the 
allowance  of  the  question  to,  and  the  answer  of,  the  defendant  as 
to  what  she  had  heard  of  the  plaintiff*s  reputation  for  violence. 
This  was  altogether  proper,  not  indeed,  as  proof  of  character,  for 
that  was  not  in  question ;  but  as  a  circumstance  affecting  the  defend- 
ant;  as  showing  her  conviction  that  she  was  dealing  with  a  dangerous 
man,  whose  will  it  would  not  be  safe  to  resist.  Again,  in  the  4th 
specification,  complaint  is  made  that  the  court  submitted  the  note  to 
the  jury  for  construction,  or  rather,  perhaps,  as  to  the  effect  which 
it  would  have  as  evidence.  But  it  did  nothing  of  the  kind.  The 
iangaage  of  the  learned  judge,  which  in  this  assignment  is  specially 
emphasized,  is  this :  ''  It  is  for  you  to  say  what  is  sufficient  to  set 
aside  a  paper  of  this  kind.  We  do  not  determine  this  question  for 
you.  It  is  not  for  us  to  say  what  would  be  sufficient  to  set  it  aside. 
There  might  be  circumstances  which  would  justify  the  setting  it 
aside,  and  the  question  of  the  evidence  and  the  effect  of  it  are  for 
yon  and  not  for  us,"  We  would  have  to  regard  that  jury  as 
extremely  stupid  that  did  not  understand  that  the  judge  was  here 
talking  about  the  weight  of  evidence,  and  what  would  or  would  not 
be  sufficient  to  overcome  the  prima  faciea  of  the  paper  itself,  and 
the  whole  answer,  when  taken  together,  makes  this  sufficiently  plain. 
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Previously,  in  answer  to  the  plaintiflTs  point,  the  court  had  carefully 
instructed  the  jury  as  to  the  legal  force  of  this  paper ;  that  the 
burden  of  proof  was  thrown  upon  the  defendant,  and  that,  in  the 
outstart,  every  presumption  was  against  her.  To  this  answer  much 
force  is  given  by  that  to  the  plaintiflTs  second  point,  where  the  court 
says :  "  This  point  we  aflSrm.  Where  a  written  instrument  is 
sought  to  be  set  aside  for  fraud  or  imposition,  the  proof  which  will 
justify  a  jury  in  setting  it  aside,  must  be  clear  and  satisfactory,  and 
it  must  be  precise  and  indubitable."  With  instructions  so  careful 
as  these,  the  jury  could  not  have  been  misled  by  the  language  com- 
plained of,  which,  at  best,  is  only  ambiguous. 

We  discover  nothing  in  the  remaining  exceptions  which  has  not 
been  covered  by  what  has  been  already  said. 

The  judgment  is  aflSrmed. 


In  the  note  to  the  case  of  Wright  v. 
Remington f  18  Am.  Law  Reg.  (N.  S) 
743,  749,  we  took  occasion  to  criticise 
the  decision  of  the  learned  court  that  de- 
cided that  case,  and  remarked  that, 
although  it  had  long  been  settled  that  a 
man  might  avoid  his  acts :  1st.  For  fear 
of  loss  of  life.  2d.  Of  loss  of  member. 
3d.  Of  mayhem,  or  of  great  bodily 
injury.  4th.  Of  imprisonment ;  at  the 
present  time  it  was  doubtful  whether  the 
doctrine  ought  to  be  confined  within  such 
narrow  limits,  and  that  there  seemed  to 
be  a  growing  tendency  in  the  courts  of 
this  country  to  extend  the  old  common 
law  rule  so  as  to  include  many  cases 
which  formerly  would  not  have  con- 
stituted duress ;  and,  in  conclusion,  we 
adopted  as  embodying  our  conception 
of  the  law,  the  conclusions  of  Mr.  W. 
H.  PhiUips  (14  Am.  Law  Reg.  (N.  S.) 
201):  1.  **  Th&t  any  unlawful  threats 
amount  to  duress  per  minas,  sufficient  to 
avoid  a  contract  or  agreement,  if  such 
contract  or  agreement  would  not  have 
been  entered  into  if  the  threats  had  not 
been  used ;''  and,  2,  ''  that  the  question 
whether  a  contract  or  agreement  was 
entered  into  through  fear,  is  a  question 
of  fact^  for  the  jury  to  decide  in  each 
individual  case ;  and  that,  therefore,  it 
would  be  erroneous  for  a  judge  to  charge 


as  a  principle  of  law,  that  the  duress,  in 
order  to  avoid  the  obligation,  must  have 
been  such  as  was  calculated  to  overcome 
the  will  of  a  man  of  ordinary  firflxness 
of  mind.'* 

In  Hackley  v.  Headley,  21  Am.  Law 
Reg.  (N.  S.)  109,  the  Supreme  Court 
of  Michigan  laid  down  tlie  rule  that 
'*  duress  exists  when  ofie,  by  the  unlaw- 
ful act  of  another,  is  induced  to  make  a 
contract  or  perform  some  act  under  cir- 
cumstances which  deprive  him  of  the 
exercise  of  free  will.*'  The  court,  how- 
ever, in  that  case,  though  laying  down 
what  we  believe  to  be  the  correct  rale 
upon  the  subject,  held  incorrectly,  as  it 
seems  to  us,  that  no  duress  had  been  used. 
It  is  unnecessary  to  repeat  the  authori- 
ties cited  in  the  notes  to  those  two  cases. 
Suffice  it  to  say  that  thoagh  nimierous 
dicta  showing  the  tendency  of  modem 
judicial  opinion  may  be  found,  the  cases 
wherein  the  more  reasonable  rule  laid 
down  by  Mr.  Phillips  has  been  directly 
adopted  as  the  mle  of  decision,  are  very 
few.  The  case  of  Tapley  v.  Tapley,  10 
Minn.  458,  is  an  interesting  and  in- 
structive case  upon  this  question.  In 
that  case  substantially  the  same  mle  was 
adopted  as  in  the  principal  case,  and 
threats  by  a  husband  among  other  things 
to  abandon  his  wife,  which  she  thought 
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"wosld  be  a  family  scandal/*  dearly 
thieiteoiiig  injury  to  her  good  name, 
McnnpAm^  by  general  abiuive  treat- 
ment, were  held  to  be  dnreM  so  as  to 
AToid  I  deed  executed  by  ber  nnder  a 
RMoaible  apprehension  tbat  they  would 
be  carried  into  effect. 

The  case  of  Tapley  v.  Tapley^  above 
dted,  and  the  principal  case  are  the  most 
ntufactory  cases  upon  the  subject  under 
eonniention  that  have  so  far  come  to 
oor  notice,  and  the   principal  case  is 


especially  valuable  in  that  it  meets  the 
question  fairly  and  squarely  and  states 
the  principle  that  ouglit  to  govern  such 
cases  in  a  clear  and  forcible  manner.  We 
prophesy  that  it  will  become  a  leading 
case  in  this  branch  of  tlie  law. 

As  to  the  threat  that  influenced  the 
action  in  question  having  been  directed 
against  the  defendant's  son  instead  of  her 
personally,  see  iiarrU  y.  Carmodyt  20 
Am.  Law  Beg.  (N.  S.)  663,  and  note. 

M.   D.  EWBLL. 


Supreme  Court  of  Pennsylvania. 
COYLE  V,  THE  COMMONWEALTH. 

Homiddsl  mania  must  be  proved,  not  assumed,  nor  confounded  with  reckless 
^raeaj;  To  instruct,  however,  that  it  must  be  proved  by  "  clearly  preponderating 
evidenee"  is  error.  All'  the  antboritiea  require  is  that  the  evidence  proving  it 
should  "fairly'*  preponderate. 

An  attempt  at  suicide  is  not  of  itself  evidence  of  insanity,  and  raises  no  legal 
penimptioa  thereof. 

Error  to  the  court  of  Oyer  and  Terminer  of  York  county. 

MiERcuR,  J.,  delivered  the  opinion  of  the  court. 

It  was  clearly  proved  that  Goyle  killed  £mily  Myers.  That 
&ct  is  admitted.  The  only  defence  set  up  is  that  he  was  insane  at 
(he  time. 

The  first  specification  assigned  for  error  is  that  in  referring  to 
homicidal  insanity  the  court  cited  approvingly  a  portion  of  the 
language  of  Mr.  Chief  Justice  Gibson,  in  Commonwealth  v.  Moaerj 
i  Barr  264,  in  which  it  is  said  '^  there  may  be  an  unseen  ligament 
pressing  on  the  mind,  drawing  it  to  consequences  which  it  sees  but 
cannot  avoid,  and  placing  it  under  a  coercion,  which,  while  its 
results  are  clearly  perceived,  is  incapable  of  resistance.  The 
doctrine  which  acknowledges  this  mania  is  dangerous  in  its  rela- 
tions, and  can  be  recognised  only  in  the  clearest  cases.  It  ought 
^  be  shown  to  have  been  habitual  or  at  least  so  have  evinced 
Itself  in  more  than  a  single  instance." 

The  able  argument  of  counsel  has  failed  to  convince  us  that  this 
^w  not  a  correct  declaration  of  the  law,  or  that  it  has  since  been 
niled  otherwise  by  this  court. 
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The  validity  of  such  a  defence  ia  admitted,  but  the  existence  of 
such  a  form  of  mania  must  not  be  assumed  without  satisfactory 
proof.  Care  must  be  taken  not  to  confound  it  with  acts  of  reckless 
frenzy.  When  interposed  as  a  defence  to  the  commission  of  high 
crime,  its  existence  should  be  clearly  manifest.  Such  defence  is 
based  on  an  unsound  state  or  condition  of  the  mind  proved  by  acts 
and  declarations  of  violence.  It  certainly  is  not  requiring  too 
much  to  hold  that  it  shall  be  shown  in  more  than  a  single  instance. 
We  know  no  later  case  in  this  state  where  the  precise  question  has 
been  ruled  otherwise. 

The  second  specification  relates  to  the  effect  which  shall  be  given 
to  the  attempt  of  the  prisoner  to  take  his  own  life.  This  attempt 
was  made  immediately  after  he  had  fired  the  shots  which  caused  the 
death  of  his  victim.  The  language  objected  to  was  not  in  answer 
to  any  point  submitted,  but  appears  in  the  general  charge.  The 
court  said,  "  it  appears  proper  to  say  to  you,  as  a  matter  of  law, 
that  even  if  you  believe  the  prisoner  really  intended  to  take  his 
own  life,  this  would  not  be  of  itself  evidence  of  insanity.  It  would 
only  be  a  circumstance  in  the  case  to  be  considered  by  you  in  con- 
nection with  other  facts  and  circumstances,  for  the  purpose  of 
enabling  you  to  determine  the  mental  condition  of  the  prisoner. 
The  fact  of  the  attempted  suicide  raises  no,  presumption  of 
insanity." 

The  court  was  dealing  with  the  question  of  attempted  suicide 
only,  and  whether  that  alone  was  evidence,  of  insanity.  It  adopted 
the  very  language  used  by  the  court  below  in  American  Life  Ins. 
Co,  V.  Asaetta^  and  affirmed  by  this  court  in  24  P.  F.  Smith  176. 
In  Laros  v.  Commonwealth,  3  Norris  200,  the  defence  was  insanity. 
It  was  objected  that  the  court  below  said  to  the  jury,  "  you  can  not, 
however,  infer  insanity  from  the  heinous,  atrocious  character  of 
the  crime,  or  to  constitute  it  as  an  element  in  the  proof  of  actual 
insanity.*'  The  answer  here  was,  **  the  court  did  not  mean  to 
say  that  where  proof  of  insanity  is  given,  the  horrid  and  unnatural 
character  of  the  crime  will  lend  no  weight  to  the  proof;  but 
meant  only  that  the  terrible  nature  of  the  crime  will  not  stand 
as  the  proof  itself,  or  an  element  in  the  proof  of  the  fact  of 
insanity.  There  is  a  manifest  difference  between  that  which 
is  actual  evidence  of  a  fact,  and  which  merely  lends  weight  to 
the  evidence  which  constitutes  the  proof.  This  is  all  the  court 
meant." 
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So  we  understand  the  language  used  in  the  present  case  to  mean 
that  the  attempt  to  commit  suicide,  of  itself,  is  not  evidence  of  the 
bet  of  the  insanity  of  the  prisoner,  and  it  raises  no  legal  presump- 
tioii  thereof,  but  it  may  be  considered  by  the  jury  with  all  the 
other  facts  and  circumstances  bearing  on  the  question  of  insanity. 
Sometimes  it  may  be  evidence  of  a  wicked  and  depraved  heart, 
&miliar  with  crime.  At  others,  of  despondency  and  discourage- 
ment; bat  perhaps  more  frequently  of  cowardice,  of  a  lack  of 
courage  to  face  ignominy  and  public  disgrace,  or  to  submit  to  the 
paoishment  likely  to  be  imposed  on  him. 

The  third  specification  presents  more  difficulty.  In  answer  to  a 
point  submitted,  the  court  charged,  '^  the  law  of  the  state  is  that 
when  the  killing  is  admitted,  and  insanity  or  want  of  legal  responsi- 
bility is  alleged  as  an  excuse,  it  is  the  duty  of  the  defendant  to 
satisfy  the  jury  that  insanity  actually  existed  at  the  time  of  the 
act,  and  a  doubt  as  to  such  insanity  will  not  justify  the  jury  in 
acquitting  on  that  ground.  The  law  presumes  sanity  when  an  act 
is  done,  and  that  presumption  can  only  be  overthrown  by  clearly 
preponderating  evidence."  Excluding  the  last  sentence,  this 
answer  contains  a  clear  and  correct  statement  of  the  law^.  It  is 
not  sufficient  cause  for  an  acquittal  of  one  charged  with  crime,  and 
defending  under  the  plea  of  insanity,  that  a  doubt  is  raised  as  to 
its  existence.  As  sanity  is  presumed,  when  the  fact  of  insanity  is 
alleged,  it  must  be  satisfactorily  proved.  Ortwein  v.  Commonwealth, 
26  R  F.  Smith  414 ;  Lynch  v.  Same,  27  Id.  205.  The  question 
remains,  what  degree  of  proof  is  necessary  to  overthrow  the  pre- 
sumption of  sanity  ?  The  court  said  it  can  be  "  only  by  clearly 
preponderating  evidence."  The  court  also  (misled  it  is  said  by  the 
language  in  the  brief  furnished  it)  cited  the  case  of  Brawn  v.  Com- 
mmweaUhj  28  P.  F.  Smith  122,  as  declaring  ^'  to  establish  this 
defence  (viz.,  insanity)  it  must  be  clearly  proved  by  satisfactory 
and  clearly  preponderating  evidence." 

This  is  not  the  language  of  that  case.  It  is  demanding  a  higher 
degree  of  proof  than  the  authorities  require.  It  may  be  satisfac- 
torily proved  by  evidence  which  fairly  preponderates.  To  require 
it  to  "  clearly  preponderate"  is  practically  saying  it  must  be  proved 
beyond  all  doubt  or  uncertainty.  Nothing  less  than  this  will  make 
it  dear  to  the  jury,  and  make  them  conclusively  convinced.  This  is 
not  required  to  satisfy  the  jury  :  HeiBter  v.  Laird,  1  W.  &  S.  216. 

It  is  not  necessary  that  the  evidence  be  so  conclusive  as  to  remove 
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all  doubt:  Ortwein  v.  Commontoealth,  supra;  Brown  v.  Same^ 
supra ;  Myers  v.  Same^  2  Norris  131 ;  Pamell  v.  Same,  6  Id. 
260.  When  one  is  on  trial  for  his  life  care  must  be  taken  that  he 
receives  from  the  court  that  due  protection  which  the  law  has  wisely 
thrown  around  him.     Evidence  fairly  preponderating  is  sufficient. 

We  discover  no  error  in  the  fourth  specification. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


The  question  whether  the  burden  of 
proof  rests  on  the  Commonwealth  in 
criminal  cases,  where  the  defence  of 
insanity  is  interposed,  has  attracted  con- 
siderable attention  within  the  last  few 
years.  The  defence  interposed  in  the 
trial  of  Guiteau  called  public  attention 
to  the  subject,  but  it  only  served  to  bring 
more  prominently  to  the  public  notice 
that  which  before  had  been  a  matter  of 
deep  concern  both  to  bench  and  bar. 
Within  the  last  year  or  two  there  have 
been  a  number  of  decisions  on  this  im- 
portant subject  rendered  by  the  courts 
of  last  resort,  and  the  question  involved  is 
of  such  a  nature  that  it  may  be  worth 
while  to  ascertain  the  exact  status  of  the 
matter  at  the  present  time. 

Three  different  theories  have  been 
maintained  in  relation  to  this  subject. 
First,  it  has  been  held  that  inasmuch  as 
every  man  is  presumed  to  be  sane,  the 
burden  of  proof  will  rest  on  the  defend- 
ant to  overcome  the  presumption  by  a 
clear  preponderance  of  the  evidence. 
In  other  words  he  must  establish  his 
insanity  beyond  a  reasonable  doubt. 
This  theory,  whatever  may  have  been 
thought  of  it  at  one  time,  is  now  regarded 
almost  universally  as  entirely  unjustifi- 
able, inhuman,  and  absurd.  At  one 
time  it  was  supported  by  the  courts  of 
Alabama,  Delaware,  Missouri  and  New 
Jersey :  Brinyea  v.  Siate^  5  Ala.  241  ; 
State  V.  Danbtfy  1  Houston  Cr.  Cas. 
(Del.)  175;  State  v.  Pratt,  Id.  269; 
State  V.  Boice,  Id.  355  ;  State  v.  Draper, 
Id.  531;  State  r.  Thomas,  Id.  511; 
^ate  V.  Hitting,  21  Mo.  464  ;  State  v. 
Spencer,  1  Zabriskie  (N.  J.)  201.  But 
this    doctrine    has    been    overruled    in 


Alabama  and  Missouri,  as  we  shall  here- 
after see.  In  Delaware  the  doctrine  does 
not  appear  to  have  been  abandoned. 
The  case  in  New  Jersey,  although  it  has 
found  its  way  into  the  regular  reports, 
is  not  a  decision  of  the  court  of  last 
resort,  but  a  mere  charge  to  the  jniy 
given  by  Chief  Justice  Hoknbloweb 
in  the  Hudson  County  Oyer  and  Ter- 
miner, in  1846.  The  question  has  never 
been  decided  by  either  the  Supreme  Court 
or  the  Court  of  Appeals. 

The  second  theory,  and  the  one  most 
generally  adhered  to,  is  that  announood 
in  the  principal  case.  That  inasmuch  as 
every  man  is  presimied  to  be  sane,  the 
presumption  of  sanity  prevails  necessarily 
until  it  is  shown  to  be  false  by  a  prepon- 
derance of  evidence.  That  the  burden 
of  proof  rests  on  the  prisoner  to  show 
his  insanity  to  the  satisfaction  of  the 
jury  by  a  preponderance  of  the  evidence. 
This  theory  is  maintained  in  Alabama, 
Arkansas,  California,  Iowa,  Kentucky, 
Maine,  Massachusetts,  Missouri,  North 
Carolina,  Ohio,  Pennsylvania,  Texas 
and  Virginia — thirteen  States. 

Alabama :  This  theory  was  adopted  in 
this  state  in  a  very  elaborate  opinion, 
in  1879,  in  Boswell  v.  State,  63  Ala. 
307.  ''Insanity  is  a  defence  which  must 
bo  proven  to  the  satisfaction  of  the  jury, 
by  that  measure  of  proof  which  is  re- 
quired in  civil  causes  ;  and  a  reasonable 
doubt  of  sanity,  raised  by  all  the  evi- 
dence, does  not  authorize  an  acquittal.^' 
See  McAllister  v.  State,  17  Ala.  434 ; 
Brinyea  v.  State,  5  Id.  241  ;  State  v. 
Marler,  2  Id.  43. 

Arkansas :  The  question  as  to  the 
burden  of  proof  in  such  cases  was  briefly 
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alloded  to,  in  1870,  in  McKenxU  t. 
StaU,  26  Ark.  334,  341.  It  was  said 
that  the  prisoner  miut  produce  evidence 
snfiicient  to  change  tlie  presumption  raised 
against  him  hy  the  proof  of  the  killing. 

California:  In  People  v-  Wredeny  12 
Bep.  692  0^8  Or  the  Supreme  Court 
again  announced  its  adhesion  to  the 
theorj  we  are  considering,  having  pre- 
▼ioosly  adopted  it  in  cases  cited  below. 
In  that  case,  as  in  the  particular  case, 
the  court  considered  the  effect  of  an 
instmction  that  the  prisoner  must  prove 
his  insanity  by  a  clear  preponderanca 
of  the  evidence.  It  said  r  '*  Is  not  the 
expression  *  clearly  established  by  satis  • 
factory  proof,'  the  foil  equivalent  of 
*  established  by  satisfactory  proof  beyond 
a  reasonable  doubt  V  Bow  can  a  fact 
be  said  to  be  clearly  established  so  long 
as  there  is  a  reasonable  doubt  whether  it 
has  been  established  at  all  ?  There  can 
be  no  reasonable  doubt  of  a  fact  after  it 
has  been  clearly  established  by  satisfac- 
tory proof,"  And  see  People  v.  Co/f- 
non,  24  CaU  233  ;  People  v.  McDonnell^ 
47  Id.  134;  People  v.  Wilson,  49  Id, 
14 ;  People  v.  Messersmith,  57  Id.  &75. 

lotra :  The  court  holds  that  the  pre- 
sumption of  sanity  cannot  be  avoided 
except  by  a  preponderance  of  proof,,  the 
defence  of  insanity  being  an  affirmative 
defence.  But  it  need  not  be  made  out 
beyond  a  reasonable  doubt.  If  the  pre- 
ponderance of  the  evidence  shows  the 
insanity  of  the  defendant,  it  raises  a 
reasonable  doubt  of  his  guilt ;  State  v, 
/Wter,  32  Iowa  49  (1871).  This  theory^ 
said  the  court,  is  in  accord  with  the 
wei^  of  authority,  and  has  the  support 
of  reason,  humanity  and  public  policy. 

Kentucky :  This  too  is  the  rule  adopted 
in  Kentucky.  A  mere  doubt  of  sanity 
is  insufficient  to  rebut  the  presumption 
of  sanity.  That  presumption  must  be 
rebutted  by  a  preponderance  of  evidence, 
but  if  the  evidence  preponderates,  the 
jury  are  not  to  convict  **  merely  because 
^y  might  entertain  a  rational  doubt" 
M  to  his  insanity :   Kriel  v.  Common- 


wealthy  5  Bush  362  (1869)  ;  Graham  v. 
Commonwealth,  16  B.  Mon.  587  ;  Smith 
V.  Commonwealth,  1  Duval  224. 

Maine  :  In  State  v.  Lawrence,  57  Me. 
5^74  (1870),  is  to  be  found  an  able  pre- 
sentation of  the  theory  that  the  burden 
rests  with  the  prisoner  to  establish  his 
insanity  by  a  preponderance  of  the  evi- 
dence. *'  Sanity  is  assumed  and  treated 
as  an  essential  attribute  of  humanity. 
The  indictment  follows  the  statute,  set- 
ting out  all  the  acts  deemed  essential  to 
the  crime,  but  omitting  all  reference 
to  the  capacity  of  the  accused.  Of  all 
that  is  set  out  in  the  indictment  he  is 
presumed  innocent,  and  that  must  be 
proved  and  nothing  else.  When  that  is 
proved  he  is  convicted,  unless  he  inter- 
poses some  defence  other  than  a  sane 
denial  of  the  allegations  against  him. 
A  simple  plea  of  not  guilty,  puts  in  issue 
the  allegations,  and  only  the  allegations 
in  the  indictment,  and  as  to  them  the 
prosecution  has  the  affirmative.  *  *  * 
The  plea  of  insanity  is,  and  of  necessity 
must  be,  a  plea  of  confession  and  avoid- 
ance. *  *  *  It  does  not  meet  any  ques- 
tion propounded. by  the  indictment,  bat 
raises  one  outside  of  it.  It  is  not  a  mere 
denial,  but  a  positive  allegation." 

Massachusetts  t  *'The  presumption 
must  be  rebutted  by  proof  of  the  con- 
trary, satisfactory  to  the  jury."  Such 
proof  may  come  from  the  testimony  of 
the  state,  or  from  testimony  presented  by 
the  defence  :  Commonwealth  v.  Rogers,  7 
Met.  500 ;  Commonwealth  v.  Eddy^  7  Gray 
589;  Commonwealth  y.  Heath,  II  Id.  303. 

Missouri  :  Such  is  now  the  law  in  this 
state:  State  v.  Klinger,  43  Mo.  127; 
State  V.  Smith,  53  Id.  267  ;  State  v. 
Redemeier,  71  Id.  173;  State  v.  Erb,  74 
Id.  199. 

North  Carolina:  The  jury  is  to  be 
'* satisfied"  of  the. prisoner's  insanity: 
State  V.  Ihyne,  86  N.  C.  609  (1882)  ; 
Morehead  v.  Brown,  6  Jones  (Law)  366. 

Ohio  r  Such  is  the  law  of  this  state  as 
determined  in  1857,  and  since  adhered 
to  :  Loeffner  v.  StaU,  10  Ohio  St.  598 ; 
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Bond  V.  State,  23  Id.  349 ;  Bergin  y. 
State,  31  Id.  115. 

Pennsylvania :  The  doctrine  in  the 
particoiar  case  as  to  the  burden  of  proof 
is  clearly  established  by  a  series  of  cases  : 
Ortwein  v.  Commonwealtk,  76  Penn.  St. 
423  (1874)  ;  Lynch  v.  Commonwealth,  77 
Id.  205  (1874)  ;  Meyers  v.  Common- 
wealth, 83  Id.  141  (1876);  Fhnnell  r. 
Commonwealtk,  86  Id.  268  (1878); 
Sayres  v.  Commonwealth,  88  Id.  301 
(1879). 

Texas :  The  C!oart  of  Appeals  declines 
to  say  upon  whom  the  burden  of  proof 
lies  when  the  defence  of  insanity  is  in- 
terposed. ' '  We  do  not  deem  it  necessary 
or  incombent  upon  us  to  unravel  or 
attempt  to  answer  the  misty  mazes  and  the 
metaphysical  disquisitions  indulged  by 
the  opposing  theorists  about  sanity  being 
essential  to  criminal  intent,  and  criminal 
intent  being  essential  to  punishable  crime, 
nor  their  equally  abstruse  and  obscure 
views  as  to  which  side  has  the  burden 
of  proof  when  the  sanity  of  the  defend- 
ant, from  whatever  cause,  acquires  a 
status  in  the  case.'*  The  court  holds 
tliat  **  the  evidence  of  insanity,  to  war- 
rant an  acquittal,  should  be  sufficiently 
clear  to  convince  *the  minds  and  con- 
sciences of  the  jury  :"  Webb  v.  State,  9 
Tex.  Ct.  of  App.  490  (1880)  ;  Kiny  v. 
StcUe,  Id.  553  ;  Johnson  v.  State,  10  Id. 
577  (1881) ;  Clark  v.  State,  8  Id.  350 
(1880)  ;  Carter  v.  State,  12  Texas  500 
(1854).  But  in  a  case  just  decided  in 
the  Court  of  Appeals  it  is  laid  dowu  that 
the  burden  is  on  the  prisoner  in  such 
cases  to  establish  his  insanity  by  a  pre- 
ponderance of  the  evidence :  Jones  v. 
State,  15  Reporter  27,  28  (January  3d 
1883). 

Virginia :  The  prisoner  must  prove 
his  insanity  to  the  satisfaction  of  the 
jury :  BoswelVs  Case,  20  Gratt.  860 ; 
Baccigalupo^s  Case,  33  Id.  807.  But  he 
need  not  prove  it  beyond  reasonable 
doubt:  Dijamette  v.  Commonwealth,  75 
Va.  867. 

The  third  and  last  theory  is  that  the 


burden  of  proof  rests  on  the  State  to 
prove  the  sanity  of  the  prisoner.  The 
presumption  of  sanity  will  be  indulged 
in  the  absence  of  evidence  to  the  con- 
trary. If  the  defendant  introduces  no 
evidence  which  tends  to  prove  insanity, 
the  presumption  stands.  But  if  he  gives 
evidence  tending  ,to  overthrow  the  pre- 
sumption of  his  sanity,  casting  doubt  and 
uncertainty  upon  it,  it  is  the  duty  of  the 
state  by  affirmative  evidence  to  prove 
his  sanity  beyond  a  doubt.  This  theory 
is  maintained  by  courts  of  the  very 
highest  standing,  and  has  received  the 
emphatic  approval  of  some  of  our  ablest 
and  most  enlightened  judges.  The 
reasoning  of  the  opinions  in  which  this 
conclusion  has  been  reached  seems  to  the 
writer  to  be  entirely  logical,  and  in 
harmony  with  that  humane  and  wise 
requirement  of  the  law  that  every  man 
shall  be  presumed  innocent  until  his  guilt 
has  been  shown  beyond  a  reasonable 
doubt.  The  question  may  well  be  asked, 
**  How  can  a  jury  say,  *  We  have  no 
doubt  of  the  guilt  of  the  prisoner,  but 
we  do  doubt  whether  he  was  sane  ?' '' 

This  theory  is  maintained  in  Illinois, 
Indiana,  Kansas,  Michigan,  Mississippi, 
Nebraska,  New  Hampshire  and  New 
York  and  Tennessee — nine  States. 

Illinois :  In  a  case  decided  in  1 859  it 
was  held  that  the  burden  of  proving  insan- 
ity rested  on  the  prisoner  :  Fis/ier^s  Case, 
23  111.  293.  But  in  1863  that  case  was 
overruled,  and  was  declared  to  have  been 
decided  under  peculiar  circumstances  not 
admitting  of  much  deliberation.  The 
presumption  of  innocence  was  declared 
to  be  as  strong  as  the  presumption  of 
sanity:  Hopps  v.  People,  31  111.  385. 
Sanity  is  as  essential  an  ingredient  of 
crime  as  the  overt  act.  If  the  evidence 
raises  a  doubt  of  the  prisoner's  sanity 
the  burden  is  on  the  prosecution  to  remove 
that  doubt:  Chase  v.  People,  40  III. 
352. 

Indiana :  If  the  prisoner  raises  a 
reasonable  doubt  as  to  his  sanity,  it  is 
necessary  for  the  state  to  prove  mental 


COTLE  V.  COMMONWEALTn. 


197 


loondoeM  berond  a  reasonable  doabt. 
This  theory  was  adopted  and  has  been 
idherod  to  since  1862:  Polk  r.  State, 
19  Ind.  170;  Stevau  v.  Ptof^e,  31  Id. 
4S5;  Gueting  r.  State,  66  Id.  94. 

Ksnsu :  The  same  theory  was  adopted 
in  1V73  by  tbe  able  cotirt  of  this  state 
in  a  well  reasoned  opinion.  The  sanity 
of  the  prisoner  ^*  ought  to  be  made  ont" 
laid  the  court,  "in  the  same  way,  by 
the  ume  party,  and  by  evidence  of  the 
tame  kind  and  degree,  and  as  conclusive 
in  its  character,  as  is  required  in  making 
oat  any  other  essential  fact,  ingredient, 
or  dement  of  murder."  State  v.  Craw- 
ffffd,  IlKans.  92. 

Michigan :  One  of  tbe  most  satisfac- 
tory opinions  maintaining  this  theory  is 
that  pronoonced  by  the  Supreme  Court 
of  this  state  in  the  case  of  the  People  v. 
Gojintt^  17  Mich.  9'.  The  opinion  was 
hj  Chief  Jostice  Coolet.  After  show- 
ing that  the  crime  of  murder  is  only 
&)mmitted  when  a  person  of  sound  mind 
and  discretion  unlawfully  kills  another 
vith  malice,  express  or  implied,  the  court 
declares  that  the  prosecution  takes  upon 
itself  the  burden  of  establishing  not  only 
tlie  killing;,  but  the  malicious  intent. 
"There  is  no  such  thing  in  law  as  a 
KparatioQ  of  the  ingredients  of  the 
offence  so  as  to  leave  a  part  to  be  estab- 
lished by  the  prosecution,  while  as  to  the 
rest  the  defendant  takes  upon  himself 
tltt  burden  of  proving  a  negative.  The 
idea  that  the  burden  of  proof  shifts  in 
^  cases  is  nnphilosophtcal,  and  at  war 
vlth  fandamental  principles  of  criminal 
law.  The  presumption  of  innocence  is 
t  ihicid  to  the  defendant  throughout  the 
proceedings,  until  the  verdict  of  the  jury 
establishes  the  fact  that  beyond  a  reason- 
able doubt  he  not  only  committed  the 
^^  bat  that  he  did  so  with  malicious 
raicnt."  The  same  doctrine  was  affirmed 
'n  Ptople  V.  Firdey,  38  Mich.  482. 

Mississippi :  The  subject  was  carefully 
considered  in  this  state  in  1879,  in  Ckn- 
"wyAom  V.  State,  56  Miss.  272.  The 
<'pioion  delivered  is  an  able  presentation 


of  the  theory  we  are  considering.  After 
stating  that  ther«f  can  be  no  crime  with- 
out mental  accountability,  the  court 
declares,  that  it  fails  to  see  any  con- 
sistency or  logic  in  holding  that  the  state 
must  establish  all  the  elements  of  tlie 
crime  beyond  a  reasonable  doubt,  with 
the  exception  of  the  prisoner's  sanity, 
*'  But  it  is  i»aid  that  the  law  presumes 
sanity.  So  the  law  presumes  malice 
from  the  fact  of  killing  ;  but  if  anything 
in  the  testimony,  either  of  the  state  or 
of  the  defendant,  suggests  a  reasonable 
doubt  of  its  existeace,  nobody  ever  sup- 
posed that  the  state  could  stop  short  of 
removing  this  doubt,  and  of  establishing 
his  malice  to  a  moral  certainty." 

Nebraska :  This  theory  was  adopted  in 
this  state  in  1876  :  Wright  v.  P^e,  4 
Neb.  408. 

New  Hampshire :  And  in  this  state  it 
was  maintained  as  early  as  1861,  and 
has  since  been  adhered  to:  State  v. 
BartleHj  43  N.  H.  224  ;  State  v.  Jones, 
50  Id.  369,  400. 

New  York :  Whatever  doubt  was  sup- 
posed to  exist  as  to  the  law  of  this  state 
on  this  question  was  effectually  put  to 
rest  by  the  recent  decision  of  the  Court 
of  Appeals,  in  O^Conndl  v.  Ptople,  87 
N.  Y.  380.  In  that  case  it  is  said  that 
the  prosecution  must  satisfy  the  jury 
"  upon  the  whole  evidence  that  the 
prisoner  was  mentally  responsible  ;  for 
the  affirmation  of  the  issue  tendered  bv 

■r 

the  indictment  remained  with  the  prosecu- 
tion to  the  end  of  the  trial."  The  pre- 
sumption of  sanity  stands  until  repelled. 
If  the  prisoner  gives  no  evidence  as  to 
his  insanity,  the  presumption  stands, 
but  if  he  gives  evidence  tending  to  over- 
throw the  presumption  the  prosecution 
must  produce  answering  testimony.  See 
Moett  Ys  People,  85  N.  Y.  373 ;  I^ople 
V.  McCarm,  16  N.  Y.  58. 

Tennessee :  As  we  understand  the 
decision  in  Dove  v.  St(Mte,  8  Hcisk.  348 
(1872),  the  theory  we  are  considering  is 
practically  adopted  in  that  state.  The 
presumption  of  sanity  is  sufficient  in  the 
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absence  of  any  evidence  of  insanity* 
If  evidence  of  insanity  is  introdnced  and 
is  sufficient  to  make  an  equipoise^  then 
the  prestunption  of  sanity  is  neutralised, 
and  the  burden  devolves  on  the  state  to 
show  the  sanity  of  the  defendant. 

In  addition  to  the  cases  we  have  noted 
there  are  decisions  in  Connectioat  and  in 
Minnesota  which  announce  that  the  bur- 
den of  proving  insanity  is  on  the  prisoner. 
But  these  decisions  are  siJent  as  to 
whether  be  must  prove  his  iusanity  by  a 
clear  preponderance,  or  only  by  a  mere 
preponderance  of  the  evidence  :  State  v. 
Hoyty  46  Conn.  330,  337 ;  b.  c.  47  Id. 


513  ;  Bonfanti  v.  StaU^  2  Minn.  123  ; 
State  y.  Gut,  13  Id.  341. 

In  a  case  in  Georgia,  in  1872,  the 
Supreme  Court  of  that  state  said : 
**I^%ma  fade  all  persons  are  to  be  con- 
sidered sane  ;  and  this  is  true  in  criminal 
as  well  as  civil  trials.  If  this  be  tbe 
legal  presumption,  it  would  seem  to 
follow  that  unless  the  jury  are  satisfied 
of  insanity,  Uiey  must  consider  the  pris- 
oner sane.  Perhaps  the  word  satisfied 
is  rather  strong;  and  were  there  any 
evidence  hero  of  insanity,  we  might 
hesitate  to  sustain  the  judge:"  HoUen- 
bake  V.  State,  45  Ga.  55. 
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In  order  to  constitute  an  inspection  law,  within  the  meaning  of  art.  1,  sect.  10, 
of  the  Constitution  of  the  United  States,  it  is  not  necessaiy  that  the  statute  should 
provide  for  an  inspection  of  the  quality  of  the  article  to  be  exported,  and  the  fact 
that  the  inspection  provided  for  extends  only  to  the  form  and  dimensions  of  the 
package  does  not  render  the  statute  unconstitutional. 

A  state  may  lawfully,  by  such  inspection  law,  require  the  articles  to  be  brought 
to  state  warehouses  to  be  inspected. 

It  may  also  direct  that  a  certain  product,  before  it  becomes  an  article  of  commerce 
between  the  states,  shall  be  encased  in  a  package  of  certain  form  or  dimensions, 
and  the  imposition  upon  such  article,  when  exported,  of  a  tax  to  meet  the  expenses 
of  inspection  is  not  an  unlawful  discrimination  between  the  state  buyer  and  tlie 
purchaser  who  buys  for  exportation. 

Whether  it  is  not  exclusively  the  province  of  Congress  to  decide  whether  a  charge 
or  duty  under  an  inspection  law  is  excessive,  quasre, 

<!;ertain  state  statutes  provided  that  no  tobacco,  the  growth  of  the  state,  should 
be  passed  or  accounted  lawful  tobacco  unless  packed  in  hogsheads  of  a  specified 
size ;  that  inspectors  should  be  appointed  whose  duty  it  should  be  to  examine  tbe 
hogsheads  of  tobacco  brought  to  the  warehouse  to  which  they  should  bo  respectivelj 
assigned  ;  to  stamp  on  each  hogshead  its  weight  and  the  weight  of  the  tobacco  ;  to 
open  it  and  take  from  it  samples,  and,  if  the  tobacco  is  merchantable,  to  dcliTer  it 
sealed  to  the  owner,  with  a  certificate.  The  statute  imposed  on  each  hogshead 
a  charge  of  $2  outage,  if  it  weighed  less  than  1100  pounds,  and  12}  cents  for  erery 
additional  hundred  pounds,  and  prohibited,  under  a  penalty,  any  one  from  canyi-n^ 
out  of  the  state  tobacco  raised  in  the  state  unless  such  tobacco  should  have  been  fo 
inspected.  The  statute'furthcr  provided  that  nothing  therein  contained  should  pro- 
hibit a  grower  or  purchaser  of  tobacco,  who  should  pack  the  same  in  the  corintT 
where  grown,  from  exporting  it  without  having  it  opened  for  inspection,  bat  that 


TURNER  V.   STATE  OF  MARYLAND.  199 

neh  tobiooo  ibonld  be  marked  with  the  nAine  and  residence  of  the  owner,  and 
liKMild  be  liable  to  the  same  charge  of  outage  and  storage.  Held,  that  tbis  statute 
wts  an  inspection  law  of  the  state,  and  not  in  riolation  of  sect.  10,  art.  1,  of  the 
Oooititiition  of  the  United  States. 

WuT  of  Error  to  the  Court  of  Appeals  of  Maryland. 
Taroer,  the  plaintiff  in  error,  had  been  indicted  in  the  Criminal  Court 
of  Baltimore  for  exporting  tobacco  without  having  it  inspected  under 
the  inspection  laws  of  Maryland,  and  paying  the  charges  therefor.  lie 
demurred  to  the  indictment,  and  by  agreement  the  demurrer  was  oyer- 
ruled  pro  forma,  and  the  case  submitted  to  the  court,  which  thereupon 
gave  judgment  against  Turner,  and  imposed  a  fine  of  8300.  The  Court 
of  Appeals  of  Maryland  affirmed  this  judgment  and  Turner  thereupon 
^1^  this  writ  of  error,  alleging  the  state  inspection  laws  to  be  in  viola- 
tion of  section  10,  of  article  1,  of  the  Constitution  of  the  United  Statea, 
prohibiting  any  state  from  laying  any  duties  on  exports  except  what 
Diight  be  absolutely  necessary  for  executing  its  inspection  laws. 

Chapter  346  of  the  laws  of  Maryland  of  1864,  provides  (sect.  1) 
for  the  appointment  of  five  tobacco  inspectors,  one  for  each  state  tobacco 
warehouse  in  the  city  of  Baltimore.     By  sect.  5  each  tobacco  inspector  ^ 
ia  required  to  employ  such  clerks  and  laborers,  and  provide  and  keep  on 
hand  such  books,  implements  and  materials,  as  may  be  necessary  for  the 
economical  and  effective  discharge  of  his  duties.    Sect.  10  is  as  follows : 
"  It  shall  be  the  duty  of  each  tobacco  inspector  to  cause  each  hogshead 
of  tobacco  landed  or  delivered  at  the  warehouse  to  which  he  is  appointed, 
to  be  numbered  in  succession  as  received,  and  to  cause  said  number  to 
be  entered  in  a  book  kept  for  that  purpose,  together  with  the  time  said 
hogshead  was  received,  the  name  of  the  vessel  or  other  conveyance,  if 
known  to  him,  by  which  said  hogshead  was  brought  to  the  city  of  Bal- 
timore, and  of  the  owner  or  consignee  of  said  tobacco,  and  the  initials 
or  other  marks  on  said  hogshead,  identifying  the  same ;  and,  when  said 
hogshead  shall  be  removed  from  said  warehouse,  he  shall  cause  an  entry 
to  be  made,  in  some  book  kept  for  that  purpose,  of  the  time  when  the 
same  was  so  removed,  the  name  of  the  person  to  whom  the  same  was 
delivered,  and  of  the  vessel  or  other  conveyance  by  which  the  same 
was  taken  away."     It  is  provided  by  sect.  13  that  each  inspector  shall 
eanse  each  hogshead  of  tobacco,  before  it  is  uncased,  to  be  weighed,  and 
the  tobacco  in  each  hogshead  and  the  cask  itself  to  be  separately  weighed, 
and  the  weight  of  each  hogshead,  as  first  weighed,  and  the  gross  and 
net  weight  of  the  tobacco  therein  contained,  after  inspection,  to  be 
entered  in  a  proper  book,  and  by  sect.  14  that  he  shall  mark  on  each 
hogshead,  its  warehouse  number  and  weight,  and  the  net  weight  of 
tobacco  contained  therein,  and  its  warehouse  number,  and,  by  succeed- 
ing sections,  that  he  shall  uncase  and  break  all  tobacco,  in  whatever 
state  raised,  and  draw  samples  from  each  hogshead,  and  tie  each  lot  of 
samples  together,  and  label  it  with  the  warehouse  number  of  the  hogs- 
head, and  the  number  of  the  warehouse,  and  the  date  of  inspection, 
wd  the  name  of  its  owner,  if  known,  or,  the  initials  or  other  marks  on 
the  hogshead,  and  deliver  it  scaled,  if  the  tobacco  be  merchantable,  to 
the  owner,  with  a  certificate  stating  the  date  of  .inspection,  (.he  ware- 
house mark  and  number  of  the  hogshead,  the  weight  thereof  and  the 
net  weight  of  the  tobacco  in  it,  and  that  unmerchantable  tobacco  shall 
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be  re-conditioned,  packed,  re-weighed  and  re-inspected,  and  then  sampled 
and  certified ;  and  by  sect.  27  that  every  hogshead  shall  be  liable  to  the 
charge  of  $1.50  outage,  if  weighing  less  than  1100  pounds,  and  to  15 
cents  additional  for  every  100  pounds,  which  shall  be  paid  by  the  pur- 
chaser thereof  to  the  inspector,  before  it  is  removed.  Penalties  are 
imposed  by  sect.  40  for  erasing,  altering  or  adding  to  any  mark  placed 
by  the  inspector  on  any  hogshead  or  any  label  of  any  sample,  and  for 
fraudulently  taking  any  tobacco  from  a  sample  or  substituting  other  to- 
bacco for  any  in  such  sample,  and  for  counterfeiting  any  inspector's 
certificate  or  seal.  Section  41  is  as  follows :  *^After  the  passage  of  this 
act,  it  shall  not  be  lawful  to  carry  out  of  this  state,  in  hogsheads,  any 
tobacco  raised  in  this  state,  except  in  hogsheads  which  shall  have  been 
inspected,  passed  and  marked  agreeably  to  the  provisions  of  this  act, 
unless  such  tobacco  shall  have  been  inspected  and  passed  before  this  act 
goes  into  operation ;  and  any  person  violating  the  provisions  of  this 
section  shall  forfeit  and  pay  the  sum  of  three  hundred  dollars,  which 
may  be  recovered  in  any  court  of  law  of  this  state,  and  which  shall  go 
to  the  credit  of  the  tobacco  fund."  This  section  was  amended  by  chap- 
ter 291  of  the  laws  of  1870,  by  re-enacting  it  with  the  following  addi- 
tion :  ^^ provided^  that  nothing  herein  contained  shall  be  construed  to 
prohibit  any  grower  of  tobacco,  or  any  purchaser  thereof,  who  may  pack 
the  same  in  the  county  or  neighborhood  where  grown,  from  exporting 
or  carrying  out  of  this  state  any  such  tobacco  without  having  the  same 
opened  for  inspection  ;  but  such  tobacco  so  exported  or  carried  out  of 
this  state  without  inspection  shall  in  all  cases  be  marked  with  the  name 
in  full  of  the  owner  thereof,  and  the  place  of  residence  of  such  owner, 
and  shall  be  liable  to  the  same  charge  of  outage  and  storage  as  in  other 
cases,  and  any  person  who  shall  carry  or  send  out  of  this  state  any  such 
tobacco,  without  having  it  so  marked,  shall  be  subject  to  the  penalty 
prescribed  by  this  section."  Section  42  prescribes  the  size  of  the  casks 
in  which  tobacco  raised  in  Maryland  shall  be  packed,  and  forbids  the 
inspector  to  inspect  or  pass  it  until  packed  in  a  hogshead  of  proper 
dimensions. 

By  chapter  86  of  the  laws  of  1872,  some  additional  regulations  and 
some  changes  were  made  and  by  sect.  26,  it  was  provided:  '^  no  tobacco 
of  the  growth  of  this  state  shall  be  passed  or  accounted  lawful  tobacco 
unless  the  same  be  packed  in  hogsheads  not  exceeding  fifty-four  inches 
in  length  of  the  staves,  nor  exceeding  forty-six  inches  across  the  head, 
and  the  owner,  or  his  agent,  of  tobacco  packed  in  any  hogshead  of 
greater  dimensions  shall  repack  the  same  in  hogsheads  of  the  size  here- 
in prescribed,  at  his  own  expense,  before  the  same  shall  be  passed." 

By  chapter  228  of  the  laws  of  1872,  the  charge  for  outage  is  fixed 
at  $2  for  every  hogshead  not  exceeding  1100  pounds,  and  12}  cents 
additional  on  every  100  pounds  over  1100  pounds,  to  be  paid  by  the 
shipper  of  the  tobacco,  or  his  agent. 

The  opinion  of  the  court  was  delivered  by 

Blatchford,  J. — In  order  to  determine  whether  the  statutory  pro- 
visions in  question  are  obnoxious  to  the  objection  made,  their  meaning 
must  be  ascertained.  The  Act  of  1864  requires  the  inspector  to  examine 
the  hogshead  to  ascertain  whether  it  is  of  the  required  dimensions,  and 
then  to  inspect  the  tobacco  itself  by  sampling  the  contents,  and.  when 
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ihA  has  been  done,  and  the  weight  aacertained,  the  hogshead  is  passed. 
In  regard  to  the  addition  made  by  the  Act  of  m70,  chapter  291,  to  sect. 
41  of  the  Act  of  1864,  the  grower  or  purchaser  of  tobacco  packed  in  the 
conotj  or  neighborhood  where  it  is  grown  w  permitted  to  export  the  same 
without  having  the  hogishead  opened  for  inspection  by  sampling  its  con- 
tents, bat  the  act  requires  such  hogshead  to  be  marked  with  the  name 
and  residence  of  the  owner,  and  it  is  made  liable  to  the  charge  of  outage 
as  in  other  cases,  and  any  one  violating  its  provisions  is  subjected  to  the 
penalty  imposed  by  section  41  of  the  Act  of  1864.  The  Act  of  1870, 
in  thus  permitting  the  grower  or  purchaser  of  tobacco  packed  in  the 
cdunty  or  neighborhood  where  it  is  grown,  to  export  the  same  without 
hiving  the  hogshead  opened  for  inspection,  does  not  dispense  with  any 
other  requirement  of  the  Act  of  1864  in  regard  to  inspection.  It  pro* 
vides,  in  express  terms,  that  each  hogshead  thus  packed  shall  be  marked 
with  the  name  and  residence  of  the  owner.  It  is  necessary,  therefore, 
that  some  one  shall  ascertain  whether  these  requirements  have  been 
complied  with  and  whether  the  tobacco  was,  in  fact,  the  growth  of  the 
county  or  neighborhood  where  it  was  packed.  It  also  requires  that  such 
tobacco  shall  be  liable  to  the  same  charge  of  outage  as  in  other  casen, 
and,  as  the  charge  of  outage  depends  upon  the  weight  of  the  hogshead, 
it  is  necessary  that  some  one  shall  ascertain  the  weight  of  such  hogshead, 
in  order  to  determine  the  amount  to  be  paid.  It  does  not  change  or  in 
an  J  manner  dispense  with  the  statutory  requirements  in  regard  to  the 
dimensions  of  the  hogshead  in  which  such  tobacco  is  to  be  packed,  and 
it  is  necessary  that  some  one  shall  see  that  these  requirements  are  com- 
plied with.  These  and  other  duties,  it  is  obvious,  are  to  be  performed 
by  the  inspectors,  and  when  they  are  performed  the  hogshead  is  to  be 
passed  and  marked  as  provided  by  the  Act  of  1864.  When  the  words 
"such  tobacco  so  exported  or  carried  out  of  this  state  without  inspection" 
are  read  in  connection  with  the  preceding  sentence,  which  permits  the 
grower  or  purchaser  to  export  such  tobacco  *'  without  having  the  same 
opened  for  inspection,"  it  is  clear  that  the  term  **  without  inspection" 
refers  to  inspection  by  opening  the  hogshead  and  sampling  the  contents. 

The  Act  of  1872,  chapter  36,  changes  some  of  the  provisions  of  the 
Act  of  1864,  omits  others,  and  in  express  terms  repeals  all  acts  or  parts 
of  acts  inconsistent  with  its  provisions.  The  penal  clause  of  the  Act  of 
1864,  as  amended  by  the  Act  of  1870,  which  makes  it  unlawful  to  carry 
out  of  the  state  in  hogsheads  tobacco  raised  in  the  state,  except  in  hogs- 
beads  inspected,  pa.ssed  and  marked  according  to  the  provisions  of  the 
acts,  is  omitted  in  the  Act  of  1872  ;  but  there  is  nothin<2:,  either  in  the 
title  or  the  general  frame- work  of  the  act,  or  in  the  manner  in  which  the 
subject-matter  is  dealt  with,  to  justify  the  conclusion  that  the  legislature 
intended  the  Act  of  1872  as  a  substitute  for  all  prior  legislation  on  the 
subject.  The  provisions  of  such  prior  laws  are  essential  to  give  complete- 
ness to  the  system  of  which  the  Act  of  1872  is  but  a  part.  That  does 
not,  it  is  true,  make  it  unlawful  to  export  tobacco  raised  in  the  state 
Qoless  the  same  shall  have  been  inspected  and  passed,  but  it  does  pro- 
vide that  no  tobacco,  the  growth  of  the  state,  shall  be  passed  or  accounted 
lawful  tobacco  unless  the  samei)e  packed  in  hogsheads  of  certain  pre- 
scribed dimension.*}.  It  does  not  say,  in  so  many  words,  that  the  tobacco 
raised  in  the  stat«  and  intended  for  exportation  shall  be  delivered  at  one 
of  the  state  tobncoo  warehouses,  but  it  does  provide  for  the  appointment 
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of  iDspectors  of  tobacco,  clerks  and  other  officials,  with  fixed  salaries, 
and  assigns  them  to  the  tobacco  warehouses,  with  do  duty  to  perform 
unless  it  be  the  inspection  of  tobacco.    In  thus  declaring  that  no  tobacco, 
the  growth  of  the  state,  shall  be  accounted  lawful  tobacco  unless  packed 
in  the  manner  prescribed  by  the  act,  it  is  plain  the  legislature  meant  it 
to  be  the  duty  of  the  inspectors  appointed  by  the   act   to   ascertain 
whether  such  tobacco  was  thus  packed  in  conformity  with  the  require- 
ments of  the  statute,  and  this  they  could  not  do  unless  such  tobacco 
should  be  delivered  at  the  state  tobacco  warehouses.     The  legislature 
meant,  and  only  meant,  to  select  certain  provisions  from  the  public  local 
law  ill  relation  to  the  inspection  of  tobacco,  and  to  re-enact  these  in  a 
public  general  law,  and  to  leave  such  portion  of  the  local  law  which  it 
did  not  thus  re-enact  and  did  not  modify  or  repeal  by  inconsistent  pro- 
visions, as  existing  parts  of  the  local  law.     The  Act  of  1872  did  not 
modify  or  repeal  section  41  of  the  Act  of  1864,  as  modified  by  the  Act 
of  1870,  which  constituted  part  of  the  local  law ;  and  under  that  sec- 
tion   it  was  the  duty  of  the  plaintiff  in  error  to  have  delivered   the 
tobacco  packed  by  him  at  one  of  the  state  tobacco  warehouses,  in  order 
that,  the  inspectors  might  ascertain  whether  it  was  packed  in  hogsheads 
of  the  proper  dimensions,  and  whether  it  was  packed  in  the  county  or 
neighborhood  where  it  was  grown,  and  marked  as  the  statute  directed. 
The  legislature  did  not  intend  that  merely  marking  the  name  of  the 
grower  or  purchaser  on  the  hogshead  should  release  such  grower  or  pur- 
chaser from  the  other  requirements  of  the  act.     These  views  are  those 
which  were  held  by  the  Court  of  Appeals  of  Maryland  in  its  opinion 
delivered  in  this  case.     (55  Maryland  240.)     The  result  is,  that  all 
that  the  Act  of  1870  does  in  regard  to  a  grower  or  purchaser  of  tobacco 
raised  in  Maryland,  who  packs  the  same  in  hogsheads  in  the  county  or 
neighborhood  where  such  tobacco  is  grown,  and  who  exports  it  or  carries 
it  out  of  the  state,  is  to  dispense  with  the  opening  of  such  hogsheads 
for  inspection,  but  that  it  does  not  dispense  with  any  other  requirement 
of  the  Act  of  1864  in  regard  to  inspection  ;  and  that  it  is  a  part  of  such 
inspection  for  the  inspector  to  see  that  the  hogshead  is  marked  with  the 
name  and  place  of  residence  of  the  owner,  and  to  verify  the  claimed  fact 
that  the  tobacco  was  raised  in  Maryland  and  packed  in  the  county  or 
neighborhood  where  it  was  grown,  and  to  weigh  the  hogshead  in  order 
to  determine  the  charge  for  outage,  and  to  see  that  the  hogshead   con- 
forms in  dimensions  to  the  requirement  of  the  statute,  so  that  the  tobacco 
may  be  passed  and  accounted  lawful  tobacco.     It  is  also  apparent,  that 
not  until  the  above  and  other  duties  have  been  performed  by  the  inspec- 
tors can  the  hogshead  be  passed  and   marked   as  required  by  the    Act 
of  1864.    This  requires,  in  regard  to  the  hogsheads  specially  mentioned 
in  the  proviso  enacted  in  1870  to  section  41  of  the  Act  of  1864,  that 
they  be  delivered  at  one  of  the  state  tobacco  warehouses,  and  that  the 
provisions  of  section  10  of  the  Act  of  1864  be  observed,  that  is,  that 
the  inspector  shall  number  each  hogshead  in  succession,  and  enter   the 
number  in  a  book,  with  the  time  the  hogshead  is  received,  and  the  name, 
if  known,  of  the  conveyance  by  which  it  was  brought  to  Baltimore,  and 
the  name  of  the  owner  or  consignee  of  tthe  tobacco,  and  the  initials  or 
other  marks  on  the  hogshead  identifying  it,  and,  on  its  removal,  enter 
in  a  book  the  time  of  removal,  and  the  name  of  the  person  to  whooi  it 
is  delivered,  and  of  the  conveyance  by  which   it  is  taken  away;   that 
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nnder  sect  12  of  the  Act  of  1864,  it  shall  be  inspected  in  all  required 
particulars  except  opening  it;  that,  under  sect.  13  of  that  act,  the 
inspector  shall  weigh  the  hogshead  unopened  and  enter  such  weight  in 
a  biK)k,  with  sufficient  reference  to  its  marks  and  numbers  as  preyiously 
recorded ;  that,  under  sect.  14  of  that  act,  the  inspector  shall  mark  with 
a  tnarklDg  iron,  on  the  side  of  each  hogshead,  its  warehouse  number 
and  weight,  and  on  each  head  its  warehouse  number ;  and  that  not  until 
these  things  have  been  done  is  the  tobacco  to  be  passed  or  accounted  as 
iavfal  tobacco. 

The  plaintiff  in  error  contends  that  Section  41  of  the  Act  of  1864, 
as  re-enacted  by  the  Act  of  1870,  violates  the  Constitution  of  the  United 
States,  because  (1)  it  is  a  regulation  of  inter-state  and  foreign  com- 
oierce,  and  a  law  levying  a  duty  on  exports,  anxl  does  not  fall  within 
the  class  of  laws  known  as  inspection  laws,  because  the  proviso  enacts 
that  the  tobacco  to  which  it  refers  need  not  be  opened  for  inspection  ; 
(2)  said  section,  even  though  it  is  an  inspection  statute^  discriminates 
against  the  non-resident  buyer  and  manufacturer  of  leaf  tobacco,  and 
ir  favor  of  the  State  buyer  and  manufacturer,  in  imposing  burdensome 
regulations  on  tobacco  intended  for  export,  and  laying  a  tax  of  at  least 
two  dollars  a  hogshead  on  such  tobacco  when  exported,  while  tobacco 
manafactared  within  the  State  is  free  from  such  regulations  and  such 
tax,  and  thus  it  discriminates  against  inter-state  aud  foreign  commerce 
io  tobacco,  and  in  favor  of  local  manufacturers  and  the  internal  trade 
of  the  State ;  (3)  said  section  discriminates  between  different  classes 
of  exporters  of  tobacco,  in  that  it  permits  tobacco  exported  by  persons 
who  pack  it  in  the  county  or  neighborhood  where  it  is  grown,  to  be 
exported  when  marked  with  the  fall  name  and  residence  of  the  owner, 
without  inspection  other  than  the  examination  of  the  outsides  of  the 
hogsheads,  while  exporters  of  another  class  must  have  the  contents  of 
their  hogsheads  subjected  to  examination. 

The  provisions  of  the  Constitution  of  the  United  States  alleged  to  be 
violated  are  clause  two  of  section  ten  of  article  one,  before  quoted,  and 
that  clause  of  section  eight  of  article  one  which  provides  that  the  Con- 
gress shall  have  power  ''  t-o  regulate  commerce  with  foreign  nations  and 
among  the  several  States." 

The  Maryland  court  held  that  the  charge  of  outage  in  this  case  was 
an  inspection  duty,  within  the  meaning  of  the  Constitution ;  that  the 
State  had  the  power  to  prescribe  the  dimensions  of  the  hogshead  in 
which  tobacco  raised  in  Maryland  shall  be  packed,  and  to  require  such 
hogshead  to  be  delivered  at  one  of  the  State  tobacco  warehouses,  in 
order  that  the  inspectors  may  ascertain  whether  it  conforms  to  the 
requirements  of  the  law,  and  whether  it  is  the  true  growth  of  the  State 
and  packed  by  the  grower  or  purchaser  in  the  county  or  neighborhood 
where  it  was  grown  ;  and  that  the  charge  of  outage,  to  reimburse  the 
State  for  the  expenses  thereby  incurred,  and  in  eonsideration  of  storage 
of  the  hogshead,  is  in  the  nature  of  an  inspection  duty,  within  the 
meaning  of  the  Constitution. 

The  contention  of  the  plaintiff  in  error  is,  that  a  law  which  other- 
wise would  be  an  inspection  law  eeases  to  be  such  if  no  provision  is 
made  for  opening  the  package  containing  the  article  and  examining  the 
quality  of  its  contents.  On  this  subject  the  Maryland  court  held,  that, 
in  order  to  constitute  an  inspection  law,  an  examination  of  the  quality 
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of  the  article  itself  is  not  necessary,  but  that  to  prepare  the  products 
of  a  State  for  exportation  it  may  be  necessary  that  such  products  should 
be  put  in  packages  of  a  certain  form,  and  of  certain  prescribed  dimen- 
sions, either  on  account  of  the  nature  and  character  of  such  products, 
or  to  enable  the  State  to  identify  the  products  of  its  growth,  and  to 
furnish  the  evidence  of  such  identification  in  the  markets  to  which  they 
are  exported.     In  opposition  to  these  views,  which  appear  to  us  to  be 
sound,  we  are  asked  to  hold  that  the  provisions  under  consideration  do 
not  fail  under  the  head  of  inspection  laws,  in  a  case  where  the  questiou 
is  presented  without  any  finding  of  any  facts  to  show  that  what  may 
be  thus  necessary  in  regard  to  a  product  is  not  necessary  in  regard  to 
tobacco,  and  with  every  presumption  to  the  contrary  arising  out  of  the 
course  of  legislation  as  to  the  inspection  of  tobacco,  by  the  State  of 
Maryland.     The  legislature  of  the  State  of  Maryland,  from  the  earliest 
history  of  the  colony  and  since  the  formation  of  the  State  governmeDt, 
has  made   the  inspection  of  tobacco  raised  in   that  State  compulsory. 
That  inspection  has  included  many  features,  and  has  extended  to  the 
form,  size  aud  weight  of  the  packages  containing  the  tobacco,  as  well 
as   to  the  quality  of  the  article.     Fixing  the   identify  and  weight   of 
tobacco  alleged  to  have  been  grown  in  the  St^te,  and  thus  preserving 
the  reputation  of  the  article  in  markets  outside  of  the  State,  is  a  legiti- 
mate part  of  inspection  laws,  and  the  means  prescribed  therefor  in  the 
statutes  in  question  naturally  conduce  to  that  end.     Such  provisions,  as 
parts  of  inspection  laws,  are  as  proper  as  provisions  for  inspecting  quality, 
and  it  cannot  be  said  that  the  absence  of  the  latter  provisions,  in  respect 
to  any  particular  class  of  tobacco,  necessarily  causes  the  laws  containing 
the  former  provisions  to  cease  to  be  inspection  laws.     It  is  easy  to  see 
that  the  use  of  the  precaution  of  weighing  and  marking  the  weight  on 
the  hogshead  and  recording  it  in  a  book  is  to  enable  it  to  be  determined 
at  any  time  whether  the  contents  have  been  diminished  subsequently 
to  the  original  packing,  by  comparing  a  new  weight  with  the  original 
marked  weight,  or,  if  the  marked  weight  be  altered,  with  the  weight 
entered  in  the  warehouse  book.     The  things  required  to  be  done  in 
respect  to  the  hogshead  of  tobacco  in  the  present  case,  aside  from  any 
inspection  of  quality,  are  to  be  done  to  prepare  and  fit  the  hogshead,  as 
a  unit,  containing  the  tobacco,  for  exportation,  and  for  becoming  an 
article  of  foreign  commerce  or  commerce  among  the  States,  and  are  to 
be  done  before  it  becomes  such  an  article.     They  are  properly  parts  of 
inspection  laws,  within  the  definition  given  by  this  court  in  Gibbons  v. 
Ogden,  9  Wheat.  208.     In  a  note  to  the  argument  of  Mr.  Eftimet  in 
that  case,  at  page  139,  arc  collected  references  to  many  statutes  of  the 
States,  in  the  form  of  inspection  laws,  showing  what  features  have  been 
generally  recognised  as  falling  within  the  domain  of  those  laws — such 
as  the  siee  of  barrels  or  casks,  and  the  number  of  hoops  on  them ;  what 
pieces  of  beef  or  pork,  aud  what  quantity  and  size  of  nails,  should  be 
in  one  cask;  the  length,  breadth  and  thickness  of  staves  and  heading, 
lumber,  boards,  shingles,  &c.;  and  the  branding  of  pot  and  pearl  ashes, 
flour,  fish  and  lumber,  and  the  forfeiture  of  them,  if  unbranded.    These 
were  cited  as  instances  of  the  exercise  by  States  of  the  power  to   act 
upon  an  article  grown  or  produced  in  a  State,  before  it  became  an  article 
of  foreign  or  domestic  commerce,  or  of  commerce  among  the  States,  to 
prepare  it  for  such  purpose.    It  was  in  reference  to  laws  of  this  character 
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that  it  was  said,  m  argument,  in  Gibbons  ▼.  Ogden^  that  the  enactments 
seemed  arbitrary,  and  were  not  founded  on  the  idea  that  the  things  the  ex- 
portation of  which  was  thus  prohibited  or  restrained  were  dangerous  or 
Doxioos,  but  had  for  their  object  to  improve  foreign  trade  and  raise  the 
character  and  reputation  of  the  articles  in  a  foreign  market.  It  was  in 
rerereDce  to  such  laws,  among  other  inspection  laws,  that  Chief  JuHtice 
Marshall ,  in  Gibbons  v.  Ggden  (page  208),  after  remarking  that  a 
power  to  regulate  commerce  was  not  the  source  from  which  a  right  to 
pus  inspection  laws  was  derived,  said  :  "  The  object  of  inspection  laws  is 
toituprove  the  quality  of  articles  produced  by  the  labor  of  a  country; 
to  fit  them  for  exportation ;  or,  it  uiay  be,  for  domestic  use.  They  act 
npoQ  the  subject  before  it  becomes  an  article  of  foreign  commerce,  or 
of  commerce  among  the  States,  and  prepare  it  for  that  purpose.  They 
form  a  portion  of  that  immense  mass  of  legislation  which  embraces  every- 
thing  within  the  territory  of  a  State,  not  surrendered  to  the  prenenl 
{zovernuient:  all  which  can  be  most  advantageously  exercised  by  the 
States  themselves."  It  was  not  suggested  by  the  court  that  those  par- 
tieolar  laws  were  not  valid  exercises  of  the  power  of  the  State  to  fit 
the  articles  for  exportation,  or  that  in  addition  to,  or  even  aside  from, 
ascertainio;:^  the  quality  of  the  article  produced  in  a  State,  the  State 
coald  not  define  the  form  of  tne  lawful  package  or  its  weight,  and  sub- 
ject form  and  weight,  with  or  without  quality,  to  the  supervision  of  an 
inspector,  to  ascertain  that  the  required  conditions  in  respect  to  the 
article  were  observed. 

In  addition  to  the  instances  cited  in  Gibbons  v.  Ogden,  the  diligence 
of  the  attorney* general  of  the  State  of  Maryland  has  collected  and  pre- 
seated  to  us,  in  argument,  numerous  instances,^  showing,  by  the  text 


'  Tbe  followiag  are  the  acta,  and  the  sabjecta  in  reference  to  which  they  were 
passed.  New  Hiunpshire:  Caska  of  flaxseed,  1785.  See  Perpetual  Laws  of  New 
Hampshire,  1789,  p.  193.  Dimensions  of  shingles,  stoves  and  hoops.  Ibid.  p.  188. 
MasiachtieUs :  Shingles,  staves  and  hoops.  Acts  and  Resolves  of  the  Province  of 
Mass.  Bav,  vol.  3  [1742-1756],  p.  128,  et  seq.,  chap.  22.  Size  of  casks  for  pickled 
iUh.  Ibki.  p.  lOOU.  Act  of  1757.  Mode  Jslarul:  Regulating  the  inspection  of 
beef,  pork,  pickled  fish  and  tobacco,  and  ascertaining  the  assize  of  casks,  clap« 
boards,  shingles,  boards,  &c.  Public  Laws  of  Rhode  &land  and  Providence  Plan- 
Utions,  ed.  1798,  pp.  509,  512,  522.  Connecticut:  Statutes  of  Conn.,  ed.  1786. 
For  ascertaining  the  assize  of  casks  used  for  liquor,  beef,  pork  and  fish,  pp.  18,  312. 
There  were  sworn  packers  of  tobacco,  whose  duty  it  was  to  brand  casks.  New 
York:  Laws,  ed.  1789.  All  flour  for  exportation  to  be  packed  in  casks  of  a  certain 
sizetod  make.  No  flour  to  he  exported  without  having  been  inspected.  1785, 
chap.  85,  p.  197.  No  pot  or  pearl  ashes  to  be  exported  before  inspection.  New 
Jerseif:  Capacity  of  meat  barrels.  Act  of  April  6th  1676.  Learning  and  Spiccr, 
p.  1J6.  Capacfty  of  barrels,  Ibid.  p.  120  ;  bricks,  Ibid.  459  ;  barrels,  Ibid.  508  ; 
A»iie  of  bread,  Ibid.  545,  546,  547.  Size  of  casks,  Art  of  1725.  Staves,  hoops, 
fibit^Ies,  &c.,  Act  of  September  86th  1772.  Size  of  casks,  Act  of  September  26th 
1772.  PoLnsylvania :  LawsofPenn,  A.J.  Dallas,  1797.  Dimensions  of  ca<9kB  for 
^r,  ale,  pork,  beef,  &c.,  p.  27,  et  »eq.  Dimensions  of  staves,  headings,  boards  and 
timber.  Ibid.  380.  Floor  casks — ^how  to  be  made  and  dimensions  of.  Ibid.  452. 
Act  of  1781,  chap.  201.  Maryland:  Guage  of  barrels  for  pork,  beef,  pitch,  tar, 
turpentine,  and  tare  of  barrels  for  flour  or  bread,  1745,  chap.  15.  Flour  barrels, 
177l,chap.so;  1781,  chap.  12.  Staves  and  headings,  1745,  chap.  15  ;  1771,  chap. 
^;  1786,  cbap.  17.  Salted  provisions,  1745,  chap.  15;  1786,  chap.  17.  Hay 
and  straw,  1771,  chap.  20.  Flour,  1781,  chap.  12.  Fish,  1786,  chap.  17.  Liquor 
^^*,  1774,  chap.  23;  1777,  chap.  17  ;  1784,  chap.  83;  1785,  chap.  87.  Many 
other  Marjland  ProTincial  Laws,  prescribing  the  length,  superflcial  and  solid 
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of  the  inspection  laws  of  the  thirteen  American  colonies  and  State?*,  in 
force  in  1787,  when  the  Constitution  of  the  United  States  was  adopted, 
that  the  form,  capacity,  dimensions  and  weight  of  packages  were  objects 
of  inspection  irrespective  of  the  quality  of  contents  of  packages.  The 
instances  embrace,  among  others,  the  dimensions  of  shingles,  staves  and 
hoops )  the  size  of  casks  and  barrels  for  fish,  pork,  beef,  pitch,  tar  :<nd 
turpentine;  and  the  size  of  hogsheads  of  tobacco.  In  Maryland,  the 
dimensions  of  tobacco  hogsheads  were  fixed  by  yarions  statutes  passed 
from  the  year  1658  to  the  year  1763.  By  the  Act  of  1763.  chapter  IS, 
sect.  18,  it  was  enacted  that  a  1  tobacco  packed  in  hogsheads  exceeding  48 
inches  in  the  length  of  the  stave,  and  70  inches  in  the  whole  diametern 
within  the  staves,  at  the  croze  and  bulge,  should  be  accounted  unlawful 
tobacco  and  should  not  bo  passed  or  received.  Like  provisions  fixing 
the  dimensions  of  hogsheads  of  tobacco  have  been  in  force  in  Maryland 
from  1789  till  now.  In  view  of  such  legislation  existing  at  the  time 
the  Constitution  of  the  United  States  was  adopted  and  ratified  by  the 
original  States,  known  to  the  framers  of  the  Constitution  who  came  from 
the  various  States,  and  called  ^^  inspection  laws"  in  those  States,  it  fol- 
lows that  the  Constitution,  in  speaking  of  "inspection  laws,"  included 
Kuch  laws,  and  intended  to  reserve  to  the  States  the  power  of  continuing 
to  pass  such  laws,  even  though  to  carry  them  out,  and  make  them  effec- 
tive, in  preventing  the  exportation  from  the  State  of  the  various  com- 
modities unless  the  provisions  of  the  laws  were  observed,  it  became 
necessary  to  impose  charges  which  amounted  U)  duties  or  imposts  on  ex- 
ports to  an  extent  absolutely  necessary  to  execute  such  laws.  The 
general  sense  in  which  the  power  of  the  States  in  this  re&pect  has  been 
understood  since  the  adoption  of  the  Constitution  is  shown  by  the  legis- 
lation of  the  Scutes  since  that  time,  as  collected  in  like  manner  by  the 
attorney-general  of  Maryland.'  covering  the  form,  capacity,  dimensiuns 


measure,  weijrht  and  capacity  of  domestic  products,  are  collected  on  pajres  45-47 
or  the  Report  of  Mr.  J.  H.  Alexander  on  the  Standards  of  Weight  and  Measure- 
ment in  Maryland.  Virifinia:  Laws  of  Vir^iiia.  Revival  1783,  pp.  47,  188,  1954. 
Pork,  &c.,  required  to  be  p»uked  in  barrels  before  exportation.  As  to  contents, 
quality  and  stamps  of  barrels  of  pork,  beef,  pitch,  tar  and  turfjentine,  sec  Ibid.  p. 
47,  Act  of  1776,  chap.  43.  luNpection  of  tobacco,  and  size  of  tobacco  hogsheads. 
Act  of  1783,  chap.  10,  sects.  1,  15,  20.  North  Carolina:  Iredeirs  Laws  of  Norlli 
(larolina,  ed.  1791.  Dimensions  of  beef,  pork  and  fish  casks,  staves  and  heediniLn', 
and  of  boards,  planks  and  shingles.  Act  of  1784,  chap.  36.  Sontk  Carolina: 
Grimke's  Public  Laws.  Dimensions  and  capacity  of  beef  and  pork  barrels,  p.  209. 
(ieorcfia:  Watkins's  Digest.  Casks  for  l>eef  and  pork.  Size  of  barrels  for  pitch, 
tar  and  turpentine.  Act  of  1766,  No.  140,  amended  by  Act  of  1768,  No.  179.  In 
the  legislation  of  the  Province  and  State  of  Maryland,  in  reference  to  tobaceo,  the 
diynensionSf  or  guaqe^  of  tolmcco  hoffsheadt  was  fixed  by  the  Acts  of  1658,  chap.  2, 
1676,  chap.  9,  1694,  chap.  5,  1699,  chap.  4,  1704,  chap.  53,  1711,  chap.  5,  1715, 
chap.  38,  1716,  chap.  8,  1717,  chap.  7,  1723,  chap.  25,  1747,  ehap.^6,  1753,  chap. 
22,  1763,  chap.  18,  and  1789,  chap.  26. 

*  Pennsylvania:  Beef  and  pork  intended  for  exportation,  when  packed,  or  re- 
packed, in  Philadelphia:  1  Brightly's  Purd.  Dig.  (1873)  pp.  157,  158;  Butter 
and  Lard,  Ibid.  188,  189  ;  Domestic  Distilled  Spirits,  Ibid.  525  ;  Flaxseed,  Ibid. 
708  ;  Flour  and  Meal,  Ibid.  711.  Delaware:  Size  of  Casks  for  exportation  of 
Breadstuifs.  Revised  Statutes,  1874,  p.  363.  Virginia:  Tobacco.  Code,  1873, 
pp.  739,  740 ;  Fish,  Ibid.  750 ;  Pitch,  Tar,  Turpentine,  Salt,  Staves,  Shingles  and 
Lumber,  Ibid.  751.  Rhode  hland:  Public  Statutes,  1882 ;  Beef  and  Pork  Ca«ks, 
chap.  8,  p.  294  ;  Lime  Casks,  Ibid.  298  ;  Fish  Casks,  Ibid.  chap.  1 14,  p.  299. 
^iaine:  Revised  Statutes,  1871  ;  Lime,  chap.  39,  sect.  3;  Pot  and  Pearl  Ashes, 
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and  weight  of  packages  contaiDing  articles  grown  or  produced  in  a  State, 
and  inteoded  for  ezportatioo.  These  laws  are  none  the  less  inspectioD 
laws  because,  as  was  said  by  this  court  io  Gibbont  v.  Ogden^  they  '*  may 
have  a  remote  aod  considerable  influence  on  commerce."     It  is  a  cir- 


ISid.  sect.  9;  Nails,  Ibid.  sect.  17  ;  Fish,  Ibid.  chap.  40,  sects.  7,  8  and  11  ;  Cord 
Wood,  Ibid.  chap.  41,  sect.  1  ;  Charcoal  Baskets,  Ibid.  sect.  7  ;  Packed  Shingles, 
I  hid.  sect.  16  ;  Stavea  and  Uoopa,  ibid,  sects.  18  and  19  ;  he!6\  and  Pork  Bairels, 
loid.  chap.  38,  sectH.  16  and  17.  New  Hampiftire:  General  Laws,  1878.  No 
waited  beef  to  be  exported  except  in  tierces,  barrels,  or  half- barrels  of  particular 
4tulity,  weight  and  dimensions,  and  duly  branded:  chap.  126,  sects.  4  and  5; 
Barter  and  Lard  Casks,  chap.  127,  p.  305  ;  Fish  Barrels,  Tierces  and  Casks,  chap. 
129,  p.  310;  Casks  of  Pot  and  Pearl  Ashes,  chap.  130,  p.  114.  MasMchuettg: 
General  Statutes,  1860;  Casks  for  Pickled  Fish,  chap.  49,  sect.  44;  Alewives, 
r-ttd.  sect.  50;  Stares,  Ibid.  sect.  85  ;  Ho|;shead  Hoops,  Ibid.  sect.  86  ;  Casks  for 
Tot  and  Pearl  Ashes,  Ibid.  sect.  167  ;  Kegs  for  Butter  and  Lard,  Ibid.  sect.  14  ; 
Connecticut:  General  Statutes,  1875;  Fish  Barrels,  p.  275,  sect.  19.  Vermont: 
Revised  Laws  of  1880,  p.  715,  Barrels  of  Flour,  weijrht,  &c.  Nac  Jersey:  Re- 
nsion,  1877  ;  Beef  and  Pork  Barrels,  Flour  and  Meal  Casks,  Ibid.  437  ;  Herring 
Casks,  Ibid.  478.  Georgia:  Code,  1867  ;  Flour  Barrels,  settt.  1562  ;  Turpentine 
Barrels,  Ibid.  sect.  1573.  Lmtuiana:  Digest  of  Statutes,  vol.  2,  1870 ;  Beef  and 
Pork  Barreb,  p.  38,  sect.  28.  Wisamsm:  Statutes  of;  Fish  Casks,  p.  856,  sect. 
22.  MicJugtin:  Compiled  Laws,  1871,  vol.  1,  pp.  474-485,  size  and  weight  of 
Beef,  Pork  and  Fish  Barrels  ;  Butter  and  Lard  Barrels  ;  Flour  and  Meal  Casks  ; 
Pot  and  Pearl  Ash  Casks.  South  Carolina :  General  Statutes ;  Flour  Barrels,  p. 
275;  Beef  Barrels,  Ibid.  979  ;  Staves  and  Shin|;les,  Ibid.  280.  North  Carolina: 
Battle's  Revisal;  flour  Barrels,  cliap.  61,  sect.  34,  p.  496  ;  Beef  or  Pork  Casks, 
Ibid.  sect.  50,  p.  499  ;  Fish  Barrels,  Ibid.  sect.  53,  p*.  499  ;  Turpentine,  Tar  and 
Pi icli  Barrels,  Ibid.  sect.  54,  p.  500.  Tennessee:  Statutes,  1871  ;  Butter  or  Lard 
Casks,  sect.  1832  ;  Flour  Barrels,  1834.  Florida  :  Digest  of  Laws,  1881,  p.  579  ; 
tSiaes  of  Tar  and  Turpentine  Barrels.  Mississippi;  Flour  and  Pbrk  Barrels  ;  Rev. 
Code,  1880,  leot.  949,  p.  280.  Ohio:  Revised  Statutes,  1880,  vol.  1  ;  Hogsheads 
of  Tobacco,  p.  264,  sect.  391  ;  Fish  Barrels,  Ibid.  sect.  4300 ;  Spirit  Barrels,  sect. 
4327;  Oil  Barrels,  sect.  4293;  Pot  and  Pearl  Ash  Barrels,  sect.  4291  ;  Beef  or 
Pork  Barrels,  sect.  4285  ;  Flour  and  Meal  Barrels,  sect.  4281. 

The  legislation  of  Maryland,  since  1787,  affords  the  following  instances  :  Pot 
and  pearl  ashes,  intended  for  exportation  from  Baltimore,  or  Georgetown,  in  Mont- 
^meiy  county,  were  required  to  be  packed  in  a  particular  manner  in  casks,  and  to 
be  inspected  and  weighed  :  1792,  chap.  65.  A  similar  provision  was  made  to  pre- 
vent the  exportation  of  unmerchantable  flour  and  unsound  salted  provisions  from 
Havre  dc  Grace,  by  the  Act  of  1796,  chap.  21  ;  and  from  Chester,  by  the  Act  of 
1797,  chap.  7.  By  the  Act  of  1781,  chap.  12,  provision  was  made  to  prevent  the 
exportation  of  bread  and  flour,  which  were  not  merchantable,  from  the  town  of 
Havre  de  Grace.  This  act  was  enacted  for  a  limited  time  only,  and  expired.  It 
was  revived  and  enacted  into  a  i>ermanent  law  by  the  Act  of  1801,  chap.  102,  sect. 
2,  and  is  set  forth  in  a  note  to  the  section  last  referred  to,  in  the  Acts  of  1801.  By 
sect.  6  of  the  Act  of  1801,  chap.  102,  the  size  of  all  flour  casks  brought  to  Balti- 
more Town  for  exfK)rtation,  the  character  of  the  materials  and  make,  the  manner 
of  hooping  and  nailing  such  hoops,  the  particular  length  of  the  staves,  the  diameter 
of  the  casks  at  the  heads,  and  Uie  number  of  pounds  of  flour  to  be  in  each  cask, 
are  spedficallj  pfrescribed.  The  size  of  laths,  and  the  mode  of  packing  them,  was 
retfolated  by  the  Act  of  181 1,  chap.  69.  The  number  and  character  of  hoops  upon 
casks  of  ground  black  oak  bark,  exported  from  the  port  of  Baltimore,  was  prescribed 
hv  the  Act  of  1821,  chap.  77.  The  gross  weight  of  a  hogshead  of  tobacco,  as  well 
ai  its  net  weight,  was  re(|nired  to  be  marked  on  the  hogshead  by  the  Act  of  1789, 
chap.  26,  sect.  SI.  The  dimensions  of  the  hogsheads  in  which  tobacco  waa  required 
to  be  packed  was  prescribed  by  section  85  of  the  act  last  cited.  Further  illustration 
mav  be  foond  in  the  following  legislation  :  Weighing  Wheat,  1858,  chap.  256,  sect. 
h{PraMier  t.  Wfxrjield,  13  Md.  300-304  ;  Fish  Barreb  and  Tierces,  Public  Local 
Laws,  art.  4,  sect.  909  :  Flour,  Ibid.  sect.  352 ;  Domestic  Distilled  Liquors.  Ibid, 
sect.  360 ;  Flour  Barrels,  1  Md.  Code,  art.  96,  sect.  20. 
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cuDistaDoe  of  weight  that  the  laws  referred  to  in  the  Constitution  are  hj 
it  made  ^*  subject  to  the  revision  and  control  of  the  Congress."  Congress 
may,  therefore,  interpose,  if  at  any  time  any  statute,  under  the  guise 
of  an  inspection  law,  goes  beyond  the  limit  prescribed  by  the  Constitu- 
tion, in  imposing  duties  or  imposts  on  imports  or  exports.  These  and 
kindred  laws  of  Maryland  have  been  in  force  for  a  long  term  of  years, 
and  there  has  been  no  such  interposition. 

Objection  is  made  that  the  Maryland  laws  are  not  inspection  laws,  but 
are  regulations  of  commerce,  because  they  require  every  hogshead  of  to- 
bacco to  be  brought  to  a  State  tobacco  warehouse.  But  we  are  of  opinion 
that,  it  being  lawful  to  require  the  article  to  be  subjected  to  the  pre- 
scribed examination  by  a  public  officer  before  it  can  be  accounted  a  law- 
ful subject  of  commerce,  it  is  not  foreign  to  the  character  of  an  inspection 
law  to  require  that  the  article  shall  be  brought  to  the  officer  instead  of 
sending  the  officer  to  the  article.  It  is  a  matter  as  to  which  the  State 
has  a  reasonable  discretion,  and  we  are  unable  to  see  that  such  discretion 
has  been  exercised  in  any.  such  manner  as  to  carry  the  statutes  beyond 
the  scope  of  inspection  laws. 

There  is  another  view  of  the  subject  which  has  great  force.  Recog- 
nised elements  of  inspection  laws  have  always  been  quality  of  the  article, 
form,  capacity,  dimensions,  and  weight  of  package,  mode  of  putting  up, 
and  marking  and  branding  of  various  kinds — all  these  matters  bein^ 
supervised  by  a  public  officer  having  authority  to  pass  or  not  to  pass  the 
article  as  lawful  merchandise,  as  it  did  or  did  not  answer  the  prescribed 
requirements.  It  has  never  been  regarded  as  necessary,  and  it  is  mani- 
festly not  necessary,  that  all  of  these  elements  should  co-exist  in  order 
to  make  a  valid  inspection  law.  Quality  alone  may  be  the  subject  of 
inspection,  without  other  requirements,  or  the  inspection  may  be  made 
to  extend  to  all  of  the  above  matters.  When  all  are  prescribed,  and 
then  inspection  as  to  quality  is  dropped  out,  leaving  the  rest  in  force, 
It  cannot  be  said  to  be  a  necessary  legal  conclusion  that  the  law  has 
ceased  to  be  an  inspection  law. 

As  is  suggested  in  Neihon  v.  Garza^  2  Woods  287,  by  Mr.  Justice 
Bradley,  it  may  be  doubtful  whether  it  is  not  exclusively  the  province 
of  Congress,  and  not  at  all  that  of  a  court,  to  decide  whether  a  charge 
or  duty,  under  an  inspection  law,  is  or  is  not  excessive.  There  is  nothing 
in  the  record  from  which  it  can  be  inferred  that  the  State  of  Maryland 
intended  to  make  its  tobacco-inspection  laws  a  mere  cover  for  laying 
revenue  duties  upon  exports.  The  case  is  not  like  that  of  Jackson  Min- 
ing Co.  V.  Auditor-  General^  32  Michigan  488,  where  a  State  tax 
imposed  on  mineral  ore  exported  from  the  State  before  being  smelted 
was  held  to  be  a  tax  on  inter-state  commerce,  no  such  tax  being  imposed 
on  like  ore  reduced  within  the  State.  The  question  of  the  right  of 
Maryland,  under  the  Constitution  of  the  United  States,  to  require  that 
the  dimensions  and  gross  weight  of  a  hogshead  containing  tobacco  grown 
upon  its  soil  shall  be  ascertained  by  its  officers  before  the  tobacco  shall 
be  exported,  is  a  question  of  law,  because  the  question  is  as  to  whether 
such  law  is  an  inspection  law.  Moreover,  the  question  as  to  whether 
the  charges  for  such  examination  and  its  attendant  duties  are  "  absolutely 
necessary,"  was  not  before  the  State  court,  and  was  not  passed  upon  by 
it,  and  cannot  be  considered  by  this  court. 

It  is  urged,  however,  that  the  Maryland  law  is  a  regulation  of  com- 
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merce  aod  unconstitutiooal,  because  it  discrimioates  between  the  State 
bajer  and  manufacturer  of  leaf  tobacco  and  the  purchaser  who  buj8  for 
the  purpose  of  transporting  the  tobacco  to  another  State  or  to  a  foreign 
country.  But,  the  state,  having  the  right  to  prescribe  the  form,  dimen- 
sioBS  and  capacity  of  the  packages  in  which  its  products  shall  be  encased 
before  theyare  brought  to,  or  sold  in,  the  public  market,  has  enacted 
I^T^aw  of  1872,  chap.  36,  sect.  26)  that  no  tobacco  of  the  growth  of 
the  State  shall  be  passed  or  accounted  lawful  tobacco  unless  it  be  packed 
iu  hogsheads  of  a  specified  size.  This  regulation  covers  all  tobacco  grown 
io  the  State  and  packed  in  hogsheads,  without  reference  to  the  purpose 
for  which  it  is  packed.  If  the  tobacco  is  to  be  dealt  in  within  the  limits 
of  the  State,  the  examination  as  to  dimensions  is  properly  left  to  the 
eontracting  parties,  probably  under  the  view  that  the  seller  for  the  home 
market  will  have  a  sufficient  stimulus  to  observe  the  requirement»of  the 
law,  in  a  desire  to  maintain  the  reputation  of  his  commodity.  But,  if 
the  tobacco  is  to  be  exported  as  lawful  tobacco,  the  State  may,  with 
equal  propriety,  prescribe  and  enforce  an  examination  by  an  officer,  with* 
io  the  State,  of  a  hogshead  containing  tobacco  grown  in  the  State,  and 
intended  for  shipment  beyond  the  limits  of  the  State,  in  order  to  ascer- 
tiin,  before  the  hogshead  is  carried  out  of  the  State,  and  before  it  becomes 
as  article  of  commerce,  that  it  is  of  the  dimensions  prescribed  as  neces- 
sary to  make  it  lawful  tobacco.  In  Cooley  v.  The  Boanl  of  Wardens, 
12  How.  299,  a  law  of  Pennsylvania  provided  that  a  vessel  not  tak- 
ing a  pilot  should  pay  half  pilotage,  but  that  this  should  not  apply  to 
American  vessels  engaged  in  the  Pennsylvania  coal  trade.  It  was  held 
that  the  general  regulation  as  to  half  pilotage  was  proper,  and  that  the 
exemption  was  a  fair  exercise  of  legislative  discretion  acting  upon  the  ^ 
subject  of  the  regulation  of  the  pilotage  of  the  port  of  Philadelphia. 
The  court  said,  that,  in  making  pilotage  regulations,  the  legislative  dis- 
oretion  had  been  constantly  exercised,  in  this  and  other  countries,  in 
making  discriminations,  founded  on  differences  both  in  the  character  of 
the  trade  and  in  the  tonnage  of  vessels  engaged  therein.  Any  discrim- 
ination appearing  is  in  the  present  case  of  the  same  character  as  that 
in  the  pilotage  case,  and  fairly  within  the  discretion  of  the  State.  Such 
discretion  reasonably  extends  to  exempting  from  opening  for  internal  in- 
spection an  article  grown  in  the  State,  when  it  is  marked  with  the  name 
of  an  ascertained  owner,  and  to  requiring  that  an  article  grown  in  the 
State  shall  be  opened  for  internal  inspection  when  it  is  not  intended  to 
be  put  on  the  market  on  the  credit  of  an  ascertained  owner  and  is  not 
identified  by  marks  as  owned  by  him.  So,  too,  in  the  exercise  of  the 
tame  discretion,  and  of  its  power  to  prescribe  the  method  in  which  its 
products  shall  be  fitted  for  exportation,  it  may  direct  that  a  certain  pro- 
duct, while  it  remains  '*  in  the  bosom  of  the  country"  and  before  it 
has  become  an  article  **  of  foreign  commerce  or  of  commerce  between 
the  States,"  shall  be  encased  in  such  a  package  as  appears  best  fitted  to 
secure  the  safety  of  the  package  and  to  identify  its  contents  as  the  growth 
of  the  State,  and  may  direct  that  the  weight  of  the  package,  and  the 
name  of  the  owner  of  its  contents,  shall  be  plainly  marked  on  the  pack- 
age, and  may  also  exempt  the  contents  from  inspection  as  to  quality, 
when  the  weight  of  the  package  and  the  name  of  the  owner  are  duly 
iscertained  to  be  marked  thereon.  Such  a  law  is  an  inspection  law,  and 
may  be  executed  by  imposing  a  *^  tax  or  duty  of  inspection,"  which  tax, 
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80  far  as  it  acts  upon  articles  for  exportation,  is  an  exception  to  the  pro- 
hibition on  the  States  against  laying  duties  on  exports,  the  exceptioD 
being  made  because  the  tax  would  otherwise  be  within  the  prohibition. 
Brown  v.  The  State  of  Maryland,  12  Wheaton  419,  438.  At  the 
same  time  we  fully  recognise  the  principle,  that  any  inspection  law  is 
subject  to  the  paramount  ri^ht  of  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States. 

The  general  provision  of  the  Maryland  statute  is,  that  it  shall  not  be 
lawful  to  carry  out  of  the  State,  in  hogsheads,  any  tobacco  raised  in  the 
State,  except  in  hogsheads  which  shall  have  been  inspected,  passed  and 
marked  agreeably  to  the  provisions  of  the  act.  These  provisions  include 
the  doing  of  many  things  in  addition  to  an  inspection  of  quality.  If  the 
tobacco  is  grown  in  the  State,  and  packed  in  the  county  or  neighborhood 
where  ^rown,  it  may  be  carried  out  of  the  State  without  having  its  quality 
inspected,  if  it  be  marked  in  the  manner  prescribed.  But  it  still  is 
necessary  it  should  be  inspected  in  all  other  particulars,  and  inspected 
also  to  ascertain  that  it  was  grown  in  the  State  and  packed  where  grown 
and  is  marked  as  required.  If  it  does  not  answer  the  latter  requirements 
it  is  to  be  further  inspected  as  to  quality.  The  necessity  thus  existing 
for  subjecting  the  hogshead  to  inspection  under  all  circumstances,  a 
charge  of  some  kind  was  proper  for  outage,  that  is,  a  charge  payable, 
on  withdrawing  the  hogshead,  for  labor  connected  with  receiving  and 
handling  it  and  doing  the  other  things  above  mentioned.  Such  charge 
appears  to  be  a  charge  for  services  properly  rendered. 

The  above  views  cover  the  objection  made  that  the  Maryland  law  dis- 
criminates between  different  classes  of  exporters  of  tobacco,  and  favors 
the  person  who  packs  it  for  exportation  in  the  county  or  neighborhood 
where  it  is  grown,  as  against  other  exporters.  Whatever  discrimination 
in  this  respect  or  in  respect  of  purchases  for  exportiition,  before  referred 
to,  results  from  any  provisions  of  the  law,  is  a  discrimination  which,  we 
think,  the  state  has  a  right  to  make,  resulting,  as  it  does,  wholly  from 
regulations  which  affect  the  article  before  it  has  become  an  article  of 
commerce,  and  which  attach  to  it  as  and  when  it  is  grown,  and  before 
it  is  packed  or  sold.  The  tobacco  is  grown  with  these  regulations  in 
force,  and  the  state  has  a  right  to  say  what  shall  be  lawful  merchantable 
tobacco.  This  is  really  all  that  has  beeq  done  in  regard  to  the  tobacco 
in  question.  > 

In  this  case  no  inspection  is  involved  except  that  of  tobacco  grown 
in  Maryland,  and  we  must  not  be  understood  as  expressing  any  opinion 
as  to  any  provisions  of  the  Maryland  laws  which  refer  to  the  inspection 
of  tobacco  grown  out  of  Maryland. 

The  judgment  of  the  Court  of  Appeals  of  Maryland  is  affirmed 


The  Articles  of  Confederation,  agreed  • 
to  in  1778,  formed  a  league  between 
States  :  Federalist,  No.  43.  Under  those 
articles  each  State  could  enact  any  laws 
intended  to  improve  the  quality  of  any 
one  or  more  of  its  products,  or  to  identify 
them  as  the  growth  of  its  soil,  or  to 
prepare  such  products  for  exportation 
to  markets  beyond  its  territorial  limits. 


These  powers  were  exercised  by  means 
of  inspection  laws :  Gibbons  v.  Ogden^  9 
Wheat.  203.  Each  State  could  lay  any 
impost  or  duty  upon  any  article  exported 
from,  or  imported  into,  its  territories, 
unless  such  impost  or  duty  interfered 
with  some  stipulation  of  a  treaty  entered 
into  by  Congress  with  a  foreign  power  : 
Art.  6  ;  and  Congress  was  forbidden  to 
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make  my  treaty  which  prohibited  the 
expoitatioD  or  importation  of  aay  com- 
modities whatsoever  :  Art.  9.  The  |ij:ov- 
enunent,  formed  nnder  those  articles, 
had.  therefore,  no  power  to  rc^miate  by- 
law commerce  among  the  several  States, 
or  with  foreigin  nations.  The  lack  of  this 
aathoritj  was  one  of  tite  principal  motives 
for  the  formation  of  a  new  Union  :  Fede- 
ralist, No.  82. 

In  the  Constitution  of  1787,  which 
created  the  new  Union,  complete  autho- 
ritf  was  giren  to  Congress  **  to  regulate 
commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the 
Indian  tribes:'*  Const.  U.  S.,  art.  1» 
Kct.  8,  subclause  .3.  The  power  thus 
giTen  to  Congress  was  qualified  bj  a 
SQbeeqncnt  clause,  framed  for  the  pur- 
pose of  limiting  the  power  of  that  body 
over  the  commerce  of  the  States.  It 
was  provided  that,  *'No  tax  or  duty 
shall  be  laid  upon  articles  exported  from 
an?  State:  Const.  U.  S.,  art.  1,  sect.  9, 
sab-claose  5,  Federalist  No.  32 ;  Story 
on  Const.  U.  S.,  sects.  1013,  lOU; 
Woodruff  y,  Pdrham,  8  WaU.  144  ;  Ward^ 
V.  Martfhnd,  13  Id.  427. 

The  limited  power  thus  given  to  Con- 
gress is  necessarily  exclusive  (Gibbons 
r.  0^,  9  Wheat.  1 89-202)  whenever 
the  subject  to  which  it  relates  is  of  such 
nature  as  to  require  that  Congress  only 
shoald  exercise  the  power :  Cooiey  v. 
i'oit  Wardens^  12  Howard  S19  ;  GUman 
V.  Philadelphia,  3  Wall.  730 ;  Tiernan  v. 
Rinker,  102  U.  8.  126  ;  Count  if  of  Mobile 
V.  Kimball,  Id.  696-702  ;  but  it  does 
not,  of  course,  extend,  as  an  exclusive 
power,  to  any  subject  excepted  from  its 
operation  by  some  other  provision  of  the 
Federal  Constitution  :  Mvnn  v.  Illinois, 
94  U.  S.  124  ;  County  of  Mobile  v.  Kim- 
haU,  102  Id.  696-702. 

The  subject  of  '*  inspections"  has  been 
thos  excepted  from  the  exclusive  power 
of  Congress  by  a  subsequent  clause  of  the 
Constitution:  Broton  v.  Maryland,  12 
Wheat.  438.  '*  No  State  shall,  without 
the  consent  of  Congress,  lay  any  imposts, 


or  duties,  on  imports,  or  exports,  except 
what  may  be  absolutely  necessary  for  exe 
cuting  its  inspection  lawe;  and  the  net 
produce  of  all  duties,  and  imposts,  laid 
by  any  State  on  imports,  or  exports, 
shall  be  for  the  tise  of  the  treasury  of  the 
United  States ;  and  all  such  laws  shall 
be  subject  to  the  revision  and  control 
of  Congress:*'  Const.  U.  S.,  art.  1, 
sect.  10,  sub-clause  2. 

The  power  of  each  State  to  enact  in- 
spection laws  was  recognised  in  tliis  sub- 
clause by  necessary  implication  :  Brown 
V.  Maryland,  12  Wheat.  438-444  ;  Wood- 
ruff  V.  Fhrham,  8  Wall.  131-133,  136; 
Madtine  Co.  v.   Gage,  100  U.  S.  677. 
Each  State  was  left  as  much  at  liberty  to 
provide  by  law  for  the  improvement  of 
the  quality  of  articles  produced  by  its 
labor,  or  for  identifying  them  as  the 
growth  of  its   soil,  or   for   fitting  such 
articles  for  exportation,  or  domestic  use, 
as  it  was  before   the   Articles  of  Con- 
fe<leration   were   adopted,  or  as  it  was 
while  those  Articles  remainad  in  force : 
Federalist,  No.  32  ;   Gibbons  v.  Ogden,  9 
Wiieat.   203;    Ward  v.    Maryland,    12 
Wall.  428,  431  ;  WMer  v.  Virginia,  103 
U.  S.  348. 

Inspection  laws,  indeed,  form  a  part 
of   that  immense   mass  of   legislation, 
embracing  every  power  capable  of  being 
exercised  by  a  State  within  its  territory, 
which  has  not  been  surrendered  to  the 
general  government,  and  can  be  exercised 
most  advantageously  by  the  State  itself : 
Sturgesv,  Croumingshield,  4  Wheat.  195, 
196  ;  Gibbons  v.  Ogden,  9  Id.  203  ;  City 
of  New  York  v.  Milne,  11  Peters  141  ; 
Ihssenger  Cases,  7  How.  398,  400,  414, 
415,  417,   558;    [^ense  Tax  Cases,  5 
Wall.  471  ;   United  States  v.  De  Witt,  9 
Id.  43,  44  ;    Batterson  v.  Kentucky,  97 
U.  S.  503,  504.     They  are  considered, 
though   particularly  mentioned    in    the 
Federal   Constitution,  as  being,  never- 
theless,  parts  of  the  police  legislation 
of  each  state :  License  Cases,  5  Howard 
592  ;  Ihssenger  Cases,  7  Id.  424,  435  ; 
City  of  New  York  v.  Milne,  11  Pet.  141, 
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142.  They  **  meet  the  commercial  power 
of  the  Union  in  dealing  with  subjects 
under  the  protection  of  that  power," 
although  thej  exercise  an  authority  which 
**can  only  be  exerted  under  peculiar 
circumstances  and  to  a  limited  extent  :** 
Passenger  Cases,  7  Howard  408,  415; 
License  Cases,  5  Id.  608,  625,  627,  631  ; 
Baldwin's  Const.  Views  189-192,  195, 
196.  They  are,  indeed,  the  exercise 
of  powers  which  do  not  admit  of  a  uni- 
form system  of  national  legislation  :  WU- 
son  V.  Black  Bird  Creek  Co,,  2  Pet.  445. 

Each  State,  in  exercising  its  continu- 
ing powers  under  the  Federal  Constitu- 
tion to  enact  inspection  laws,  has  the 
right  to  use  a  fair  legislative  discretion 
as  to  all  matters  within  the  scope  of  such 
power  :  Cooley  v.  Board  of  Wardens,  12 
How.  did.  It  is  only  necessary  to  add 
to  the  references  appended  by  the  court 
to  its  opinion,  that  it  is  matter  of  com- 
mon knowledge  that  the  weight  of  a 
barrel  of  flour,  of  a  barrel  of  com  meal, 
of  a  barrel  of  pork  or  beef,  of  a  bushel 
of  wheat  or  corn,  of  a  ton  of  anthracite 
coal,  of  live  stock,  of  a  load  of  manure, 
and  of  many  other  articles,  is  prescribed 
by  the  laws  of  many  of  the  States  ;  and, 
where  such  provisions  exist,  and  officers 
are  appointed  to  execute  them,  the  laws 
of  such  States  are,  in  principle,  precisely 
identical  with  the  early  English  statutes 
and  charters,  upon  which  they  were  in 
truth  founded.  Such  articles  may  be 
weighed  where  they  are  found,  or  may 
be  required  to  be  brought  to  the  **  Public 
Beam,"  as  was  necessary,  under  the 
charter  of  1  Hen.  IV.,  to  the  city  of  Lon- 
don, in  the  case  of  **  lead,  wax,  pepper, 
*  allom'  and  the  like,"  to  be  there  duly 
weighed  by  appointed  public  officers : 
Customs  of  London,  3d  ed.,  16. 

Among  the  inspection  laws  which  were 
repealed  by  the  Statute  of  5  Geo.  IV., 
chap.  74,  sect.  23,  was  the  Statute  of  28 
Eliz.,  chap.  8.  This  act  would  seem  to 
have  been  the  original  of  those  acts  wl  ich 
substitute  the  branding  of  the  name  of 
tlie  own^r,  grower  or  maker  of  the  par- 


ticular article  on  the  package  for  ao 
inspection  of  the  contents  of  the  package. 
By  it  (sect.  2)  a  melter  of  unwrotiyu 
wax  was  required  to  stamp  his  name  on 
evcr>'  melted  piece ;  and  barrels,  kikler- 
kins,  firkins,  or  casks  of  honey  (sect.  4) 
were  required  to  be  marked  with  the 
initials  of  the  name  and  surname  of  the 
maker  or  filler. 

As  laws  prescribing  the  form  or  weight 
of  a  package  containing  an  article  pro- 
duced in  a  State  are  inspection  laws, 
they  are  laws  which  the  State  enacting 
them  may,  under  the  express  terms  of 
art.  1,  sect.  10,  sub-clause  2,  of  the 
Federal  Constitution,  execute  by  impos- 
ing duties  on  exports  :  Broum  v.  i/orjf- 
iand,  12  Wheat.  438  ;  Neilson  v.  Garm, 
2  Woods  290 ;  City  of  New  YjtL-  v. 
Milne,  11  Pet.  141,  142  ;  niclet  Co,  r. 
St.  f^iis,  100  U.  8.  429 ;  Vicksbur^ 
V.  Tofnn,  Id.  432.  The  word  "  exports,'' 
used  in  the  sub-clause  last  referred  to, 
does  not  refer  to  articles  brought  from 
one  State  into  another  State,  but  refers 
exclusively  to  articles  exported  to  foreijm 
'countries  :  Woodruff  x,  Parham,  8  Wall. 
131-133,  136  ;  Machine  Co.  v.  Gagt,  100 
U.  S.  677. 

It  was  not  required  by  the  sub-clause 
referred  to,  that  the  imposts,  or  duties, 
levied  by  a  State  upon  an  importecl  or 
exported  article,  subject  to  inspection, 
should  be  such  only  as  were  absolutely 
necessary  for  the  execution  of  the  par- 
ticular laws  requiring  the  inspection  of 
such  article,  but  only  that  they  should  be 
such  as  were  absolutely  necessary  for  the 
execution  of  the  *' inspection  laws"  of 
the  State :  Pbcket  Co,  v.  St,  Louis,  100 
U.  S.  429,  480.  The  power  of  a  State 
to  lay  such  imposts,  or  duties,  is,  within 
the  limiu  of  the  grant,  a  power  as  excln- 
sive  as  any  power  vested  in  Congress : 
Ward  V.  Maryland,  12  Wall.  427  ;  Fos- 
ter V.  New  Orleans,  94  U.  S.  248. 

If  laws  of  any  State,  Uying  imposts, 
or  duties,  on  exports,  are  inspection  laws, 
within  the  fair  intendment  of  art.  If 
sect.  10,  sub-claufie  2,  of  the  Constittvion 
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of  the  United  Sutes,  thef  are,  nnder 
that  8ab-cUase,  constitutional  and  opera- 
tiTe«  Uoder  that  sub-claose  the  State  is 
made  the  primary  judge  whether  the 
imposts  and  duties,  so  laid,  are  necessary 
for  the  execution  of  its  inspection  laws. 
It  is  preyented  from  using  this  power  for 
anj  other  purpose  hy  the  declaration,  in 
the  snh-danse  referred  to,  that  the  net 
produce  of  all  duties,  or  imposts,  laid  bj 
it,  shall  be  for  the  use  of  the  treasury 
of  the  United  States  ;  and  by  the  further 
snJBdent  proTision  that  all  laws,  laying 
such  imposts,  shall  be  subject  to  the 
revision  and  control  of  Congress.  It 
would  seem,  under  the  particular  sub- 
cUuae,  that  a  State  law,  which  is,  in 
fsct,  an  inspection  law,  and  which  im- 
poses a  duty  on  imports,  or  exports,  for 
tlie  purpose  of  executing  the  inspection 
laws  of  such  State,  is  subject  only  to  two 
restrictions,  Tiz. :  the  right  of  the  United 
States  to  receive  the  net  produce  of  such 
duties,  or  imposts,  and  to  the  power 
of  Congress  to  revise  and  control  the 
law  imposing  such  duties,  or  imposts  : 
Baldwin's  Const.  Views  189. 

Such  duties  are  of  course  regulations 
of  commerce,  but  they  are  regulations  in- 
cidentally made  by  a  State  in  relation  to 


a  product  of  its  own  soil,  by  means  of 
inspection  laws,  which  such  State  bar 
authority  to  exec'ute  within  its  own  ter* 
ritory,  nnder  the  express  and  implied 
terms  of  art.  1,  sect.  10,  sub-clause  2, 
of  the  Federal  Constitution.  It  is  scarcely 
neoessary  to  call  the  charges  which  accrue 
in  the  execution  of  the  inspection  laws 
of  a  State  duties.  They  are,  ordinarily, 
simply  a  compensation  for  services  pro- 
perly rendered  :  I\tce  v.  Burgets,  Col' 
lector,  92  U.  S.  375,  376  ;  Ihcket  Co.  ▼. 
KeohJc,  95  Id.  84,  86-89  ;  Bucket  Co, 
V.  St.  Louis,  100  Id.  429,  430;  Vieks- 
burg  V.  7b6m,  Id.  432,  433. 

It  may  be  true,  that  the  imposition 
of  such  charges  has  a  remote  and  con- 
siderable influence  on  commerce.  The 
charges  are  not  objectionable  on  that 
account :  State  Tcu  on  Railway  Gross 
Receipts,  15  Wall.  293  ;  Sherlock  r.  Ai- 
ling, 93  U.  S.  103,  104,  They  are  pro- 
per charges,  because  they  are  made  for 
the  purpose  of  fitting  an  article  for  ex- 
portation, while  it  remains  in  the  bosom 
of  the  State  which  produced  it :  Gibbons 
V.  Ogden,  9  Wheat.  203 ;  License  Cases, 
5  How.  577  ;  Hall  v.  De  Cuir,  95  U.  S. 
488 ;  Foster  v.  New  Orleans,  94  Id. 
248.  C.  J.  M.  GwiNN. 
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supreme  cm)ubt  of  the  united  states.^ 

supreme  court  of  georgia.' 

supreme  judicial  court  of  massachusetts* 

supreme  court  of  ohio* 

supreme  court  of  tennessee.* 

Action. 

Agent — Right  to  sue  i»  oton  Name — Landlord  and  Tenant. — A  party 
entering  into  a  contract  in  his  own  name  may  sue  or  be  sued  upon  it, 

^  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  Oct.  Term  1882.     The  cases  will  probably  appear  in  16  Otto. 
'  Fmm  J.  H.  Lumpkin,  £sq.,  Reporter  ;  to  appear  in  65  or  66  Georgia  Rep. 
'  From  John  Lathrop,  Esq.,  Reporter ;  to  appear  in  133  Mass.  Reports. 
^  From  £.  L.  Dewitt,  Esq.,  Reporter  ;  to  appear  in  88  or  89  Ohio  St.  Reports. 
'  From  Hod.  Benjamin  J.  Lea,  Reporter ;  to  appear  in  10  Lea. 
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whether  he  be  in  fact  agent  or  principal :  Davu  v.  Harness^  38  or  89 
Ohio  St. 

AVhere  a  landlord,  with  the  consent  of  his  tenants,  sold  their  share 
of  a  crop  of  corn  with  his  own,  and  afterward  brought  an  action  against 
the  purchaser  for  not  accepting  the  corn,  the  fact  that  the  landlord  did 
not  own  all  the  corn,  neither  constitutes  a  defence  nor  operates  to 
diminish  the  damages.  If  the  acceptance  of  the  corn  by  the  purchaser 
would  have  invested  him  with  a  good  title,  it  is  not  material  whether 
the  landlord  owned  all  the  corn  or  not :  Id, 

When  not  Local — Bill  to  enjoin  Trespass, — A  bill  in  equity  to  enjoin 
a  trespass  upon  realty  by  felling  timber  is  not  such  a  suit  respecting  the 
title  to  land  as  must  be  brought  in  the  county  where  the  land  lies.  The 
proper  venue  of  such  a  case  is  the  county  of  the  residence  of  a  defend- 
ant against  whom  substantial  relief  is  prayed :  PoweU  v.  Cheshire,  65 
or  66  Ga. 

Aqent.     See  Action  ;  BiHs  and  Notes, 

Arbitration. 

Award — Avoidance — Drunkenness. — An  award  based  upon  statement* 
made  by  each  party  will  not  be  set  aside  upon  bill  filed  by  one  party 
alleging  that  he  was  drunk  at  the  time  the  reference  and  statement  were 
made,  where  the  proof  shows  that  he,  though  in  liquor,  was  capable  of 
acting  intelligently  :   O'Neil  v.  Rodgers^  10  Lea. 

Assignment. 

For  benefit  of  Creditors  signing  within  limited  Time — Failure  to  sign 
through  Accident. — Two  debt<3rs  made  an  assignment  of  all  their  property 
in  trust,  for  the  security  of  new  notes  to  be  given  by  them  to  such  of 
their  creditors  as  should  become  parties  to  the  assignment  within  two 
months  from  the  date  thereof  By  the  terms  of  the  assignment  each 
creditor  was  to  receive  four  new  notes,  payable  at  different  times,  the 
last  being  payable  in  thirty  months,  and  covenanted  not  to  sue  on  his 
original  demand  except  on  default  in  the  payment  of  the  new  notes. 
The  trustees  paid  only  a  dividend  on  the  new  notes.  Af)er  the  last 
of  the  new  notes  matured  and  one  debtor  had  received  a  discharge  in 
bankruptcy  and  the  other  had  ceased  to  be  a  resident  of  the  commoD- 
wealth,  a  creditor  brought  a  bill  in  equity  seeking  to  become  a  party  to 
the  assignment.  Held,  that,  although  the  trustees  had  funds  sufficient 
to  pay  him  the  same  dividend  which  the  creditors  who  signed  bad 
received,  and  although  he  had  accidentally  failed  to  be  a  party  to  the 
assignment,  and  would  have  been  one  had  he  known  of  it  in  time,  the 
bill  could  not  be  maintained :  First  Nat.  Bank  v.  Smithy  183  Mass. 

Bill  of  Sale. 

Signature  by  Mark — Absence  of  Witnesses. — Where  one  signs  his 
name  to  a  bill  of  sale  by  making  bis  mark,  such  bill  of  sale  is  not  rendered 
inadmissible,  because  there  was  no  witness  to  the  signature.  If  proved 
genuine,  such  signature  is  good  aod  binding :  Larkin  v.  City  of  Darien, 
65  or  66  6a. 

Bills  and  Notes. 
Presentment  and  Protest  of  Foreign  Bill  of  Exchange — Notary* s  Seal 
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— Tho  presentment  of  »  foreign  bill  of  exchange  is  to  be  made  within 
the  time  allowed  by  the  law  of  the  place  where  the  bill  is  payable,  and 
the  prutest  thereof  must  be  in  accordance  with  that  law.  It  appeared 
in  this  case  that  the  law  of  Norway  alluws  a  year  for  the  presentment 
of  a  bill  at  sight:  FUrce  v.  Ind»eth,  S.  C.  U.  S.,  Oct.  Term  1882. 

The  coart  will  take  judicial  notice  of  the  seals  of  notaries  public. 
Ao  impression  directly  on  the  paper  by  a  die  with  which  ink  is  used,  is 
sufficient:  Id. 

Signature  a»  Agent. — The  character  of  the  liability  of  drawer  of  a 
bill  of  exchange  must  be  determined  from  the  instrument  itself;  and  the 
addition  of  the  word  '^  agent"  to  his  name,  without  anything  else  on  the 
iu5trument  indicating  his  principal,  does  not  relieve  him  from  personal 
liability  as  drawer  of  the  bill :  Ohio  Nat,  Bank  v.  Gookf  38  or  ^9  Ohio 
St. 

Consideration^'  Voluntary  Release  of  Debt. — In  an  action  on  a  pro- 
mis^sdry  note,  it  was  alleged  that  the  sole  consideration  of  the  note  was 
a  debt  to  the  payee,  which  he  had  voluntarily  discharged:  Held,  it 
appearing  from  the  agreed  statement  of  facts  that  the  creditor  had  given 
the  debtor  a  *^  release"  of  the  debt,  the  presumption  arises  that  tho 
release  was  in  such  form  as  to  operate  as  an  extinguishment  of  the 
obligation,  in  the  absence  of  any  showing  as  to  the  form  of  such  release  : 
Career  v.  Second  Nat.  Bank,  38  or  39  Ohio  St. 

A  debt  voluntarily  released  by  the  creditor  is  not  sufficient  consider- 
atioD  to  support  a  promise  of  the  debtor  to  pay  him  the  amount  of  such 
debt:  Id. 

Common  Carrier. 

Responsibility  beyond  its  own  Terminus — Contract  of  Carriage  a  ques- 
tion of  General  Law. — A  common  carrier  receiving  goods  for  transporta- 
tion beyond  its  own  line,  in  the  absence  of  special  contract,  only  imposes 
on  itself  as  to  the  transportation  beyond  its  terminus,  the  duty  of  a 
forwarder  by  the  connecting  line :  Railroad  Company  v.  Myrick,  8.  C. 
U.  S.,  Oct.  Term  1882. 

In  this  case  the  company's  receipt  stated  the  property  to  be  '^  con- 
signed'' to  parties  beyond  the  terminus  of  the  carrier  issuing  it;  and, 
after  describing  the  property  it  added  "'  for  transportation  *  *  ^  to  tho 

warehouse  at ,"   leaving  the  place  blank  :  on  the  margin  was 

'•^Notice. — See  rules  of  transportation  on  the  back  hereof."  The  rules 
referred  to  stated  that  the  company  would  only  act  as  forwarder  beyond 
its  own  line.  On  the  margin  of  the  receipt  was  a  notice  that  it  might 
bt!  "  exchanged  for  a  through  bill  of  lading :"  Held,  ihat  the  receipt 
did  not  constitute  a  through  contract :  Id 

What  constitutes  a  contract  of  carriage  is  not  a  question  of  local  law, 
upon  which  the  decision  of  a  state  court  must  control,  but  one  of  general 
law.  upon  which  the  U.  S.  Supreme  Court  will  exercise  its  own  judgment : 
Id. 

Ck>NFLiOT  07  Laws.     See  Common  Carrier, 

Constitutional  Law.    See  Pilotage, 

Contract. 

Contract  of  Support — Breach  of — Pleading  — If  the  breach  of  a  con- 
tract by  one  person  to  support  another  for  his  life  is  such  that  the  Utter 
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may  treat  the  contract  as  absolutely  broken,  and  he  so  elects  to  treat  it, 
he  may  recover  damages  for  the  whole  value  of  the  contract :  Parker 
V.  Russell,  133  Mass. 

A  declaration  alleging  that,  in  consideration  of  the  conveyance  by  the 
plaintiff  to  the  defendant  of  certain  real  estate,  the  defendant  agreed 
to  support  the  plaintiff  during  his  life,  and  that  the  defendant  accepted 
the  conveyance  and  occupied  the  estate,  but  refused  and  neglected  to 
perform  his  agreement,  is  sufficient  to  enable  the  plaintiff  to  recover 
damages  as  fur  a  total  breach  of  the  agreement :  Id, 

CoPYElGHT.     See  Injunction, 

Corporation. 

Right  of  Stockholder  to  sue  to  protect  Property  of  O*rporntion  — 
A  single  stockholder  can  only  sue  to  protect  the  property  and  rights  of  a 
corporation  afler  a  refusal  and  neglect  of  the  directors  so  to  do,  real  and 
persisted  in,  and  which  would  lead  to  irremediable  loss  to  him  if  he 
were  not  permitted  to  bring  the  matter  before  the  courts :  (Jity  of 
Detroit  v.  Dean,  8.  C.  U.  S.,  Oct.  Term  1882. 

Volunteer  Fire  Company — Death  of  Member — Distribution  of  Assets. — 
A  volunteer  fire  company  Wi*s  chartered  by  act  of  the  legislature.  Its 
officers  were  to  be  comuiissioned  by  the  governor.  It  had  no  stock  Dor 
subscription  by  its  members,  and  its  property  was  such  as  was  acquired 
by  donation.  The  only  compensation  of  the  members  was  relief  frum 
jury  and  militia  duty.  A  member  died,  and  some  fifteen  years  there- 
after, there  having  been  no  administration,  there  was  a  fund  arising 
from  the  sale  of  property  of  the  company  in  which  his  heirs  claimed  an 
interest,  and  to  assert  which  they  filed  their  bill.  Held,  that  they  had 
no  right  to  participate  in  the  fund,  either  during  the  existence  of  the 
corporation,  or  after  its  dissolution :  Mason  v.  Atlanta  Fire  Co.,  65  or 
t)6  Ga. 

Corporation  de  facto — Estoppel — Incorporation  of  Trading  Company 
— Liability  for  Existing  Debts, — Where  parties  commenced  and  carried 
on  business  as  a  corporation  de  facto,  and  held  themselves  out  to  the 
world  as  such,  and  in  that  name  and  character  obtained  credit,  they 
were  estopped  from  denying  such  character  and  name,  especially  ailer 
judgment  had  been  rendered  against  them  :  Georgia  Ice  Co.  v.  For- 
ter,  65  or  66  Ga. 

The  conversion  of  a  trading  company,  acting  as  a  corporation  de  facto, 
into  one  de  jure,  will  not  exempt  the  ])roperty  held  in  the  latter 
character  from  liability  to  the  obligations  of  the  former :  Id. 

Covenant. 

Against  Encumbrances — Breach  of — Buihiing  Restrictions  — A  con- 
veyance of  a  lot  of  land  was  subject  to  the  **  conditions/*  that  **  no 
dwelling-house  or  other  building,  except  necessary  out-buildings,  shall 
be  erected  or  placed  on  the  rear  of  the  said  lot,"  and  that  ^*  no  build- 
ings which  may  be  erected  on  the  said  lot  shall  be  less  than  three  stories 
in  height,  exclusive  of  the  basement  and  attic,  nor  have  exterior  walls 
of  any  other  material  than  brick,  stone  or  iron,  nor  be  used  or  occupied 
for  any  other  purpose  or  in  any  other  way  than  as  a  dwelling-house  for 
the  term  of  twenty  years''  from  a  certain  day.     Held,  that  these  were 
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to  be  coDStrued  as  restrictioos,  and  not  as  conditions,  and  constituted  a 
breach  of  a  covenant  against  encumbrances  in  a  subsequent  deed : 
AjfUng  T.  Kramer  J  183  Mass. 

Criminal  Law. 

Funithment — Fine  and  Imprittonment. — When  the  accused  is  pro- 
periy  ooDvictedy  it  is  the  dut^  of  the  court  to  *^  pronounce  the  judgment 
provided  bj  law/'  and  a  judgment  imposing  a  greater  or  less  fine  or 
imprisoDment  than  the  statute  prescribes,  may  be  reversed ;  but  where 
a  statute  provides  for  both  fine  and  imprisonment,  and  one  of  the 
penalties  is  omitted,  the  error  will  not  afford  ground  of  reversal,  if  the 
punigbiuent  imposed  is  authorized  by  the  act :  Dillon  v.  States  38  or  o9 
Ohio  St. 

Keeping  open  Tippling  House  on  Sunday, — It  makes  no  difference  in 
law  whether  a  place  be  called  a  bar-room,  a  glee  club,  a  parlor,  or  a 
restaurant^  if  it  be  a  place  where  liquor  is  retailed  and  tippled  on  the 
Sabbath  day,  with  a  door  for  entrance,  so  that  anybody  can  push  it  opeo 
enter  and  drink,  tSe  proprietor  is  guilty  of  keeping  open  a  tippling 
house  on  Sunday.  Nor  does  it  matter  whether  the  driuking  be  done 
standing  or  sitting,  whether  at  the  bar  or  around  a  table.  In  either 
event  it  is  tippling,  and  the  pkice  where  it  is  done  is  a  tippling  huui>e : 
Hutiey  V.  State^  65  or  66  Ga. 

Damages. 

Measure  of^  for  Timber  cut  and  carried  aiooy. — In  an  action  for 
timber  cut  and  carried  away  from  the  land  of  the  plaintiff,  the  measure 
of  damages  is:  1.  Where  the  defendant  is  a  wilful  trespasser,  the  full 
Talne  of  the  property  at  the  time  and  place  of  demand  or,  of  suit 
brought,  with  no  deduction  for  labor  and  expense  of  the  defendant ;  2. 
Where  the  defendant  is  an  unintentional  or  mistaken  trespasser,  or  his 
innocent  vendee,  the  value  at  the  time  of  conversion,  less  what  the  labor 
and  expense  of  defendant  and  his  vendor  have  added  to  its  value ; 
3.  Where  defendant  is  a  purchaser  without  notice  of  wrong  from  a 
wilful  trespasser,  the  value  at  the  time  of  such  purchase  :  Wooden  Ware 
Company  v.  The  United  States,  S.  C.  U.  8.,  Oct.  Term  1882. 

For  Ejectment  from  Car — Arrest  for  evading  Fare — Illness  from 
Improper  Treatment  by  Police  Officers. — At  the  trial  of  an  action  of 
noDtraet  for  a  breach  of  the  agreement  of  a  railroad  corporation  to 
carry  the  plaintiff  as  a  passenger  on  its  railroad  from  S.  to  N.,  it  appeared 
that  he  bought  a  ticket  at  S.  which  entitled  him  to  be  carried  to  N. ; 
that  the  defendant's  conductor  refused  to  receive  the  ticket,  and,  when 
the  train  arrived  at  an  intermediate  station,  the  conductor,  who  was  a 
railroad  police  officer,  arrested  the  plaintiff  for  evading  his  fare,  and 
delivered  him  into  the  custody  of  two  police  officers,  who  detained  him 
during  the  night  in  the  place  provided  for  arrested  persons.  Held,  that 
the  detention  of  the  plaintiff  during  the  night,  his  discomforts  in  the 
place  of  detention,  illness  produced  by  the  dampness  of  the  cell  in 
which  he  was  confined,  and  the  indignities  which  he  suffered  at  the 
hands  of  the  police  officers,  were  not  elements  of  damage,  which  he 
could  recover  in  this  action  :  Murdoch  v.  Boston  and  Albany  Railroad^ 
133  Mass. 
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Debtor  and  Creditor. 


Conveyance — Consifleratwn. — A  conveyance  by  an  insolvent  fatber- 
in-law  made  to  his  daughter-in-law,  in  consideration  of  amounts  received 
and  owing  by  him  as  her  guardian,  is  valid ;  and  his  creditors  can  not 
force  him  to  set  off  amounts  furnished  by  him  for  the  maintenance  and 
support  of  her  and  her  husband  :   Comfort  v.  Bearden,  10  Lea. 

Decedents'  Estates. 

Trust — Fraudulent  Receipt  of  Moneys  hy  Legatee — Deduction  from 
subsequent  Income. — If  a  person,  who  is  a  legatee  and  also  cestui  qiie 
trust  under  a  will,  fraudulently  receives  from  the  executor  of,  and 
trustee  under,  the  will,  property  which  forms  part  of  the  principal  of 
the  trust  fund,  and  converts  it  to  his  own  use',  a  person  subsequently 
appointed  trustee  may  retain,  out  of  the  income  afterwards  coming  to 
the  cestui  que  trust,  the  amount  so  converted  :  Crocker  v.  Dillon, 
133  Mass. 

Equity.     See  Partition. 

Evidence. 

Witness —  One  of  two  Joint  Defendants-^ Evidence  as  to  Interest. — If, 
in  an  action  of  tort  against  two  defendants,  one  of  the  defendants  calls 
the  other  as  a  witness,  he  cannot,  before  the  credibility  of  the  witues:) 
has  been  attacked  by  the  plaintiff,  put  in  evidence  for  the  purpose  of 
sustaining  the  testimony  of  the  witness,  that  the  witness  was  without 
any  means  to  satisfy  any  judgment  that  might  be  obtained  against  him : 
Bryant  v.  ZidgeweU,  133  Mi 


Execution. 

Levy  on  Real  Estate. — No  entry  by  the  sheriff  upon  real  estate  is 
necessary  to  constitute  a  valid  levy  thereon :  Morgan  v.  Kinney,  38  or 
39  Ohio  St. 

Exemption.     See  United  States. 
False  Imprisonment. 

Duty  of  Person  making  Arrest  to  convey  Prisoner  before  a  Magis- 
trate.— It  is  the  duty  of  a  person  making  or  causing  an  arrest  to  be 
made,  to  convey  the  party  arrested  without  delay  before  the  most  con- 
venient officer  authorized  to  receive  an  affidavit  and  issue  a  warrant. 
This  duty  is  not  discharged  by  delivfering  the  person  arrested  into  the 
custody  of  a  police  officer,  who  has  no  authority  to  take  an  affidavit  and 
issue  a  warrant.  The  imprisonment  under  such  an  arrest  would  not  be 
legal  beyond  a  reasonable  time  allowed  for  procuring  a  warrant ;  and 
what  constitutes  a  reasonable  time  is  a  question  for  the  jury :  Ocean 
Steamship  Co   v.  WilliamSy  65  or  66  Ga. 

The  object  of  the  arrest  is  to  carry  the  prisoner  before  a  magistrate. 
After  a  warrant  has  been  issued,  and  the  accused  has  been  placed  under 
arrest,  a  reasonable  time  will  be  allowed  by  the  presiding  magistrate  for 
making  an  investigation  and  procuring  the  evidence  in  the  case :  Id. 

Guardian  and  Ward. 

Delay  in  asking  for  Account. — Mere  delay  of  a  ward  on  his  arriving 
of  age  to  compel   his  guardian  to  settle  his  accounts  in  the  probate 
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coart,  does  not  discharge  the  sureties,  notwithstanding  the  guardian 
may,  in  the  meantime,  have  become  insolvent :  Newton  v.  Hammond^ 
38  or  39  Ohio  St. 

Husband  and  Wife. 

Chnt>eyanee  to  Married  Woman — Agreement  to  cunime  Mortgage. — 
The  plaintiff  held  the  notes  of  B.,  secured  by  a  mortgage  on  his  land. 
B.  conveyed  the  land  to  a  married  woman,  by  deed  of  general  warranty, 
ia  consideration  of  a  sum  of  money  paid,  and  of  her  accepting  a  deed 
Id  which  "said  grantee  assumes  *  *  *  as  part  of  the  purchase-money," 
said  mortgage  debt.  This  was  the  only  separate  property  she  possessed. 
She  conveyed  the  land  to  F.,  and  he  conveyed  to  defendants  by  like 
deeds,  each  containing  a  stipulation  in  favor  of  their  grantors  that  the 
grantees  assumed  and  agreed  to  pay  the  mortgage  debt  as  part  of  tho 
purchase-money.  Upon  foreclosure  and  sale,  the  proceeds  were  insuffi- 
cient to  pay  the  mortgage  debt.  Held^  That,  aside  from  the  disability 
of  coverture,  the  acceptance  by  the  married  woman  of  the  deed  from 
B.,  containing  the  clause,  that  said  grantee  assumed  as  part  of  the  pur- 
chase-money, the  mortgage  debt,  was  an  agreement  between  herself  and 
her  grantor  to  pay  the  mortgage  debt  as  part  payment  of  the  considera- 
tion agreed  by  her  to  be  given  for  the  land.  The  transaction  was  not  a 
purchase  of  the  equity  of  redemption,  subject  to  the  mortgage,  but  of 
the  land  in  fee,  with  a  stipulation  as  to  the  manner  in  which  the  pur- 
chase-money agreed  upon  by  the  parties  should  be  paid  :  State  v.  Casei/^ 
38  or  .39  Ohio  St. 

A  married  woman  owning  real  estate,  as  her  separate  property,  has 
legal  capacity,  her  husband  joining,  to  convey  the  same  to  her  vendee, 
and  she  may  stipulate  for  such  terms  of  payment  of  the  purchase-money 
as  she  may  think  best:  Id. 

After  her  conveyance  is  executed  and  delivered,  her  grantee  is  legally 
bound  to  pay  the  consideration-money  in  the  manner  stipulated,  the 
same  as  if  she  were  a  feme  sole  :  Id. 

The  defendants,  as  grantees  of  F.,  having  agreed  with  him  to  pay 
this  debt  as  part  payment  of  the  purchase-money,  were  liable  to  the 
mortgagee  on  such  promise,  in  an  action  to  recover  the  deficiency  :  Id, 

In  such  an  action  by  the  mortgagee  it  is  a  good  defence  to  show  that 
before  the  plaintiff  has  assented  to  or  acted  on  the  promise  made  in  his 
favor,  the  agreement  has  been  rescinded :  LL 

Divorce — Custody  of  Children. —  The  jurisdiction  exercised  in  a 
divoree  suit  with  respect  to  the  custody  of  children  is  continuing;  the 
order  in  that  respect  may  be  modified  at  any  time  during  the  minority 
of  the  children,  when  their  interests  may  require  such  modification  ;  and 
the  reservation  of  such  power  in  the  original  order  is  not  essential : 
Ndl  V.  Neil,  38  or  39  Ohio  St. 

Purchase  in  Wife^s  NavM — Resulting  Trust, — When  the  husband 
purchases  land  and  takes  title  in  the  name  of  the  wife,  the  presumption 
in  the  absence  of  contrary  proof,  is  that  the  husband  intended  the  land 
as  a  provision  for  the  wife ;  but  this  presumption  is  one  of  intention 
merely,  and  can  be  rebutted  by  any  evidence  that  the  husband  purposed 
to  retain  for  himself  the  beneficial  ownership.  Where  the  husband,  an 
illit^^rute  negro,  engaged  in  service  at  a  distance  from  his  wife,  sent  his 
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wages  to  her  with  instruotioDS  to  invest  them  in  a  lot,  which  she  pur- 
chased and  thus  paid  for,  taking  title  in  her  own  name,  it  was  held 
accordingly,  upon  bill  filed  by  the  husband  three  years  after  his  wife'd 
death,  that  he  might  set  up  a  resulting  trust  in  the  lot :  Johnson  v. 
Turner  J  10  Lea. 

Injunction. 

Representation  of  Dramatic  Work — Copy  obtained  by  Spectator. — 
The  representation  of  a  dramatic  work,  which  the  proprietor  has  never 
caused  to  be  printed  and  has  not  obtained  a  copyright  of,  if  made  with- 
out license  of  the  proprietor,  is  a  violation  of  his  right,  and  may  be 
restrained  by  injunction,  although  such  representation  is  from  a  copy 
obtained  by  a  spectator  attending  a  public  representation  by  the  proprie- 
tor for  money,  and  afterwards  writing  it  from  memory :  Tompkins  v. 
IlaUecky  133  Mass. 

# 

Insurance. 

Statements  in  Application — Insertion  of  by  Agent  without  knowledge  of 
Insured — Forfeiture. — If  an  application  for  a  policy  of  insurance  on  the 
life  of  a  person  provides  that  the  representations  and  answers  made 
therein  *^  shall  form  the  basis  and  become  part  of  the  contract  of  insur- 
ance/' and  *'  that  any  untrue  answers  will  render  the  policy  null  and 
void/'  and  the  policy  recites  that  it  is  issued  ^^  in  consideration  of  the 
representations  and  agreements  in  the  application  for  this  policy,  which 
application  is  referred  to  and  made  a  part  of  this  contract,"  in  an  action 
upon  the  policy  the  application  is  to  be  considered  a  part  of  the  contract, 
and  if  the  representations  in  it  are  in  a  material  respect  untrue,  the 
action  cannot  be  maintained,  although  the  untrue  representations  were 
inserted  in  the  application  by  the  agent  employed  by  the  defendant  to 
solicit  insurance,  without  the  knowledge  of  the  applicant,  who  orally 
stated  the  truth  to  the  agent:  McCoy  v.  Metropolitan  Life  las.  Co.,  133 
Mass. 

Mortgagor — Interest  not  Divested  by  Irregular  Sale. — Where  an  order 
confirming  a  sale,  made  under  a  decree  of  foreclosure  to  a  mortfragee 
who  is  a  party,  is  at  the  same  term  vacated  and  the  sale  set  aside  for 
want  of  notice  as  required  by  statute,  the  insurable  interest  of  the 
mortgagor  in  possession  is  the  same  in  the  property  as  if  such  sale  and 
confirmation  had  not  been  made :  Richland  County  Ins.  Company  v. 
Sampson,  38  or  39  Ohio  St. 

Where  a  loss  to  property  covered  by  insurance  in  favor  of  the  mort- 
gairor.  occurs  after  such  confirmation  and  before  the  order  was  vacated 
and  the  sale  was  set  aside,  the  insurable  interest,  which  the  mortgagor 
in  possession  had,  was  not  divested  by  such  unauthorized  sale  and  confir- 
mation :  Id. 

Intoxicating  Liquor.     See  Criminal  Law, 

Mandamus. 

City  Clerk — Neglect  to  Advertise  under  Ordinance. — Mandamus  will 
not  lie  upon  the  relation  of  a  citizen  and  owner  of  land  abutting  upon 
a  street  through  which  a  line  of  railroad  authorized  by  ordinance  would 
pass  if  constructed,  to  compel  the  city  clerk  to  make  the  advertisement 
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required  of  him  by  the  ordinance,  when   he  wrongfully  refuses  or 
neglects  so  to  do :  State  v.  Header$on^  38  or  39  Ohio  St. 

MoBTQAQE.     See  Hu$hand  and  Wife. 

Negotiabls  Instrument. 

Overdue  Coupons  of  Bonds  not  Matured. — Overdue  coupons  of  munici- 
pal bonds  which  have  not  matured  are  negotiable  by  the  law  mer- 
chant :  Town  of  Thompson  v.  Perrine,  S.  C.  U.  S.,  Oct.  Term  1882. 

Partition. 

Differenee  between  Partition  at  Common  Law  and  in  Equity —  When 
Dtcrte  for  Partition  will  not  be  enforced  by  Decree  for  Conveyance. — 
The  difference  between  a  judgment  and  writ  of  partition  at  common  law, 
and  a  partition  by  decree  in  chancery,  as  it  affects  the  title,  is,  that  the 
former  operates  by  way  of  delivery  of  possession  and  estoppel,  while 
io  the  latter,  unless  otherwise  provided  by  statute,  the  transfer  of  the 
title  can  be  effected  only  by  the  execution  of  conveyances  between  the 
parties,  which  may  be  decreed  by  the  court  and  compelled  by  attach- 
ment :  Gay  v.  Parpart,  S.  C.  U.  S.,  Oct.  Term  1882. 

Where  a  decree  for  partition  erroneously  declared  the  nature  of  the 
estate  of  each  co-tenant,  and  deeds  were  made  three  days  after  which 
did  not  follow  this  decree,  a  bill  being  brought  twelve  years  afterwards 
to  perfect  the  partition  by  compelling  conveyances  in  accordance  with 
the  original  decree,  Held,  that  the  court  could  inquire  into  the  equities 
of  the  parties  arising  out  of  the  surrounding  circumstances  and  refuse 
to  decree  conveyances  when  inequitable  to  do  so  :  Id, 

If  such  original  decree  was  made  by  consent  of  the  party  again <tt 
whom  the  error  was  committed,  and  without  any  valuable  consideration, 
and  no  one  is  interested  but  volunteers,  or  those  who  have  purchased 
with  full  notice  of  the  facts,  no  such  decree  for  conveyance  will  be 
made:  Id. 

Paetnebship. 

Liability  of  Firm  Assets. — The  right  of  partnership  creditors  to  firm 
assets  is  wholly  worked  out  through  the  equities  of  the  partners ;  there- 
fore, where  a  surviving  partner,  with  the  acquiescence  of  the  personal 
representatives  of  his  deceased  partner,  and  in  good  faith,  carries  on  the 
business  and  pays  debts  incurred  by  him  in  so  doing  with  the  partner- 
ship assets  in  his  hands,  such  disposition  of  the  assets  will  be  valid  and 
effectnal  and  cannot  be  treated  as  a  fraud  in  law  upon  partnership 
creditors :  but  upon  a  bill  filed  by  the  personal  representatives  of  the 
deceased  partner  or  a  partnership  creditor,  he  can  be  compelled  to  wind 
Qp  the  firm  business  and  apply  its  assets  to  the  payment  of  its  debts  : 
Pitzpatrick  v.  Flanagan,  S.  C.  U.  S.  Oct.  Term  1882. 

Pilotage. 

State  Law — Requirement  that  first  Pilot  offering  shall  be  accepted 
— Prior  Contract  with  another  Pilot — Sect.  4237,  Rev.  Stat. — Section 
1512  of  the  G-eorgia  code,  providing  that  any  master  or  commander  of 
a  ship  or  vessel  bearing  towards  any  of  the  ports  or  harbors  of  this  state 
(except  coasters  in  this  state^  plying  between  the  ports  of  this  state  and 
those  of  South  Carolina  and  Florida)  is  bound  to  receive  on  board  the 
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first  pilot  who  shall  offer  his  services  outside  the  har,  ezhihiting  his 
license  if  demanded,  and  that  od  refusiDg  so  to  do,  he  becomes  liable  on 
arriving  in  such  port  to  pay  the  pilot  so  offering  the  full  rate  of  pilotage 
established  by  law  for  such  vessel,  does  not  violate  art.  4,  sect.  2,  of  the 
U.  S.  Constitution  :   Thompson  v.  Spraigue^  65  or  66  Ga. 

The  exception  in  favor  of  coasters  between  the  ports  of  Georgia  and 
those  of  South  Carolina  and  Florida  is  contrary  to  section  4237  U.  S. 
Kev.  Stat.,  and  annulled  by  it,  except  as  to  those  ports  situated  upon 
waters  which  are  the  boundary  between  Georgia  and  those  states.  As 
to  these,  the  master  of  a  vessel  may  employ  any  pilot  licensed  or  author- 
ized by  the  laws  of  either  state  :  Id. 

That  such  exception  of  the  Code  in  favor  of  certain  vessels  is  repug- 
nant to  the  statute  of  the  United  States  annuls  such  exception,  but 
docs  not  invalidate  the  remainder  of  the  section,  the  objectionable  part 
being  separable  from  the  balance :  Id. 

A  prior  contract  between  the  master  or  commander  of  a  vessel  and 
another  pilot  to  receive  him  on  board  at  a  point  nearer  the  bar,  will  not 
give  the  right  to  reject  the  pilot  first  offering  without  becoming  respon- 
sible for  his  fees  under  section  1512 :  Id, 

Railroad. 

Power  to  Purchase  Road. — When  a  railroad  company  has  the  right 
of  constructing  a  particular  line  of  railroad,  with  general  power  to  pur- 
chase all  kinds  of  property,  it  may  purchase  from  another  company  a 
road  constructed  upon  that  line,  if  the  latter  company  had  power  to  sell 
and  dispose  of  the  same  :  Branch  v.  Jesup,  S.  C.  U.  S.,  Oct.  Term  1882. 

Sale.     See  Vendor  and  Vendee, 

Statute. 

Penal  Ordinance — General  Words — Construction. — Where  an  act  is 
made  punishable  by  fine  and  imprisonment,  the  words  in  which  the 
offence  is  de6ned  and  punishment  prescribed  must  be  strictly  construed, 
whether  they  are  found  in  a  statute,  or  an  ordinance,  or  bylaw  :  tShullz 
V.  Incoiporated  Village  of  Cambridge,  38  or  39  Ohio  St. 

General  words,  following  particular  and  specific  words,  must,  as  a 
general  rule,  be  confined  to  things  of  the  same  kind  as  those  specified  :  Id. 

In  an  ordinance  prohibiting  saloon- keepers  from  permitting  at,  in  or 
about  the  doors,  windows,  openings,  or  in  the  interior  of  their  saloons, 
*'  any  blind,  screen,  painted  or  frosted  glass,  shade,  curtain  or  other 
device,"  the  words  *' other  device"  do  not  embrace  a  board  partition 
beteen  different  rooms  of  a  building,  such  partition  extending  from  floor 
to  ceiling,  fastened  in  the  usual  manner,  and  intended  by  the  owner, 
when  he  placed  it  in  the  building,  as  a  permanent  accession  to  the 
realty :  Id. 

Trial. 

Special  Verdict — Necessity  of  the  Submission  of  all  Material  Issues 
to  the  Jury. — The  court  propounded  to  the  jury  certain  questions,  cover- 
ing only  a  part  of  the  material  issues  of  fact.  These  and  the  answers 
were  returned  as  a  special  verdict.  There  was  no  general  verdict,  nor 
was  there  a  bill  of  exceptions  showing  the  evidence  adduced.  The 
judgment  recited  that  it  was  rendered  against  the  defendants  '^  upon 


ABSTRACTS  OF  RECENT  DECISIONS.  223 

the  special  verdict  of  the  jury,  and  facts  credited  or  oot  disputi^d 
upon  the  trial.*'  Held^  As  the  facts  set  out  in  the  special  verdict  were 
iosuflicient  to  sustain  the  judgment,  and  as,  without  a  waiver  of  trial  by 
jury — against  which  every  reasonable  presumption  should  be  indulged — 
it  was  the  constitutional  right  of  the  defendants  to  have  the  jury  pass 
upon  all  the  material  facts  in  issue;  the  judgment  must  be  reversed  and 
a  new  trial  had :  Hodge$  v.  E<xston,  S.  C.  U.  S.,  Oct.  Term  1882. 

United  States. 

When  Debtor  entitled  to  Exemption  as  against — Sect.  716  and  916 
Reo.  Stat. — In  case  of  executions  upon  judgments  in  civil  actions,  the 
United  States  are  subject  to  the  same  exemptions  as  apply  to  private 
persons  :  Fink  v.  O'Neil,  S.  C  U.  S.,  Oct.  Term  1882. 

United  States  Courts.     See  Common  Carrier. 

Jurisdiction —  Wfio  "  Assignee  "  within  the  Act  of  March  3d  1875. — 
The  owner  of  coupons  payable  to  the  holder  thereof,  is  not  an  assignee 
within  the  meaning  of  the  Act  of  March  3d  1875,  and  therefore  his 
right  of  suit  in  the  federal  court  does  not  depend  upon  the  citizenship 
of  any  previous  holder:  Town  of  Thompson  v.  Perrine^  S.  C.  U.  S.,  Oct. 
Term  1882. 

Suit  collusivefy  brought  to  confer  Jurisdiction — Act  of  March  3d 
1875. — A  Michigan  corporation  needing  to  sue  the  city  of  Detroit, 
local  prejudice  was  feared,  and  the  directors  refused  to  institute  pro- 
ceedings, and  thereupon  a  stockholder  and  director  residing  in  New 
York,  brought  suit  in  the  U.  S.  Circuit  Court.  Heldy  That  the  cir- 
cumstances showed  that  the  refusal  of  the  directors  was  given  in  order 
that  this  suit  might  be  instituted,  and  that  the  same  must  be  dismissed 
as  being  within  the  purview  if  not  the  letter  of  section  5  of  the  Act  of 
March  3d  1875  :  City  of  Detroit  v.  Dean,  S.  C.  U.  S.,  Oct.  Term  1882. 

Vendor  and  Vendee. 

General  Warranty — Mortgage  of  Record. — One  who  purchases  land, 
receiving  a  deed  of  general  warranty,  without  knowledge  of  a  mortgage 
theretofore  made  by  his  grantor,  but  which  mortgage  was  duly  recorded, 
acquires  no  greater  estate  than  an  equity  of  redemption,  notwithstand- 
ing the  fact  that  the  mortgagee  from  time  to  time,  for  a  valuable  con- 
sideration, after  the  purchase,  extended  the  timeof  payment  of  the  debt 
secured  until  the  mortgagor  becomes  insolvent :  Kuhns  y.  McGeah,  38 
or  39  Ohio  St. 

Rescission — Fraud — Gross  inadequacy  of  Price. — Upon  a  bill  for 
rescission  of  a  sale  of  land,  alleging  that  the  vendor  falsely  represented 
it  contained  valuable  iron-ore,  which  was,  in  fact,  worthless,  the  defend- 
ant denied  upon  oath  that  such  representation  was  made  ;  but  the  Court, 
apon  proof  that  complainant  purchased  the  land  for  the  purpose  of  min- 
ing the  ore,  that  the  ore  was  valueless,  that  the  purchase  price  was 
12500  and  the  land  worth  only  $250,  declared  the  inadequacy  so  gross 
as  to  amount  to  fraud  and  rescinded  the  sale  :  Feacham  v.  Reagan,  10 
Lea. 

Waters  and  Watercourses. 

Right  to  change  Channel. — A  person  owning  land  abutting  on  a  river 
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through  which  a  creek  flows  and  empties  into  the  river,  may,  as  against 
proprietors  od  the  opposite  side  of  the  river,  change  the  chaDoel  and 
mouth  of  the  creek  upon  his  own  land  and  for  his  own  protection  or 
convenience,  if,  in  so  doing,  he  exercises  reasonable  care  and  caution  not 
to  injure  the  rights  of  others ;  but  such  change  cannot  be  made  if 
increased  danger  of  overflow  on  the  opposite  side  might  reasonably  be 
anticipated  therefrom  :  Cm.,  Ham.  and  Day,  Railroad  v.  Carr^  38  or  39 
Ohio  St. 

Wharfage. 

Vessels  moored  abreast. — Where,  under  the  port  regulations  of 
Savannah,  two  vessels  were  allowed  to  lie  abreast  at  a  wharf,  and,  for  the 
sake  of  convenience  in  transhipment,  the  cargo  was  not  actually  landed 
upon  the  wharf  and  then  re-shipped  to  the  second  vessel,  but  was  car- 
ried directly  from  one  to  the  other,  it  being  the  unvarying  interpretation 
that  such  transhipments  included  both  landing  and  shipping,  the  wharf 
owner  would  have  the  right  to  charge  the  rates  allowed  for  landing  and 
shipping,  in  the  absence  of  any  contract  to  the  contrary  :  Robertson  v. 
Wilder,  65  or  66  Ga. 
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BouviKR. — A  Law  Dictionary,  adapted  to  the  Constitution  and  Laws  of 
the  United  States  of  America,  and  of  the  several  States  of  tlie  American 
Union :  with  references  to  the  civil  and  other  systems  of  foreign  law.  By 
John  Bouvier.  15th  ed.,  thorou<;^hly  revised  and  greatly  enlarged.  By  Fran- 
cis Rawle.     2  vol8..8vo.,  pp.  1698.     Philadelphia:  J.  B.  Lippincott  &  Co. 

Copp. — The  American  Settler's  Guide  :  a  popular  exposition  of  the  Public 
Land  System  of  the  United  States  of  America.  By  H.  N.  Copp.  3d  ed. 
8vo.,  pp.  114.    Washington  :  H.  N.  Copp. 

GiAUQDE  &  McClure. — Tables  for  ascertaining  the  present  value  of  vested 
and  contingent  rights  of  Dower  and  Curtesy  and  of  other  life  estates,  based 
upon  the  Carlisle  Tables  of  Mortality  ;  computed  and  compiled  by  F.  Giauque 
and  II.  B.  McClure.     8vo.,  pp.  178.    Cincinnati :  R.  Clarke  2b  Co. 

Greenougu. — A  Digest  of  the  Reported  Decisions  of  the  Courts  of  the 
United  States  of  America,  and  of  Great  Britain  and  her  Colonies,  relating 
to  the  Rii^hts  and  Liabilities  of  Gas  Companies.  Together  with  Extracts 
from  the  Statutes  of  the  various  United  States  concerning  Gas  Companies. 
By  C.  P.  Greenough.     8vo.,  pp.  307.     Boston  :  Little,  Brown  &  Company. 

Indermaur. — Epitome  of  Leading  Common  Law  Cases  :  with  some  short 
notes  thereon :  chiefly  intended  as  a  guide  to  "  Smith's  Leading  Cases." 
5th  ed.  By  John  Indermacr.  American  edition  by  C.  A.  Bucknam  and 
B.  Hall.     8vo.,  pp.  107.     Boston:  Soule  &  Bugbee. 

Mackeldey. — Handbook  of  the  Roman  Law.  By  Dr.  E.  Mackeldev. 
Translated  and  edited  by  M.  A.  Dropsie.  8vo.,  pp.  G16.  Philadelphia:  T. 
&  J.  W.  Johnson  k  Co. 

Sharswood  and  Budd. — Leading  Cases  in  the  Law  of  Real  Property  decided 
in  the  American  Courts.  With  notes  by  George  Sharswood  and  Henry  Budd. 
Vol.  I.     8vo.,  pp.  660,     Philadelphia  :  M.  Murphy. 

Wise. — Outlines  of  Jurisprudence  for  the  use  of  students.  By  B.  R. 
Wise.     8vo.,  pp.  179.     Oxford  :  J.  Thornton. 

Wood. — A  Treatise  on  the  Limitation  of  Actions  at  Law  and  in  Equity 
with  an  Appendix,  containing  the  English  and  American  Statutes  of  Limita- 
tions.    By  H.  G.  Wood.    Svo.,  pp.  913.     Boston:  Soule  &  Bugbee. 
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entitled  to  receive  coal  of  a  fair  merchantable  quality.  Here  the 
cases  were  very  elaborately  reviewed  by  Ritchie,  C.  J.,  who  also 
thought  the  case  could  be  put  on  the  ground  of  a  delivery  of  a 
chattel  other  than  that  contracted  for,  and  which  the  purchaser 
was  not  bound  to  take,  and  not  alone  on  the  ground  of  the  implied 
warranty  of  fitness.  See,  also,  Beals  v.  Olmstead^  24  Yt  114 ; 
Wolcott  V.  Mounts  7  Vroom  262.  The  same  principle  is  further 
illustrated  by  some  of  the  cases  about  to  be  cited  in  the  next  sub- 
division. 

V.  Sale  op  Goods  for  Special  Use. 
(a)   Vendor* 9  skill  relied  upon. 

It  has  always  been  held  that  where  a  man  buys  an  article  for  a 
special  purpose,  and  makes  known  the  intended  use  of  the  same  to 
the  vendor,  there  is  an  implied  warranty  that  the  article  is  fit  for 
such  use,  provided  the  vendor's  knowledge  or  skill  is  relied  upon, 
and  the  vendee  does  not  buy  on  his  own  judgment  alone. 

In  Beals  v.  Olmstead^  24  Yt.  114,  defendant  sold  to  plaintiff  a 
lot  of  hay,  and  oQered  to  let  plaintiff  examine  the  hay  in  bis 
bam ;  this  the  plaintiff  declined  to  do,  saying,  he  could  not  tell  by 
that,  but  he  wished  it  for  his  oxen  during  spring  and  summer  while 
at  work  at  a  railroad,  and  defendant  said  it  was  good  bay,  cut 
around  the  barn.  On  removing  the  covering,  plaintiff  found  the 
hay  was  worthless,  and  was  not  such  as  could  be  cut  around  the 
barn.  The  court  said,  inter  alia^  "  The  hay  was  bought  for  a 
particular  use,  and  the  defendant  knew  plaintiff  would  not  buy  an 
inferior  article.  The  sale  of  the  hay  then  for  this  particular  use, 
ordinarily  implies  a  certainty  that  it  is  fit  for  the  use." 

In  Murray  v.  Smithy  4  Daly  (N.  Y.)  277,  plaintiff  sold  certain 
barrels  of  lampblack  to  the  defendant,  the  latter  saying  he  must 
be  very  particular  in  having  "  black  "  that  would  make  printers' 
ink ;  that  black  for  carriage  use  would  be  of  no  use ;  that  he  must 
have  lampblack  for  printing  ink.  The  plaintiff  knew  defendant 
was  a  manufacturer  of  printing  ink,  and  he  sold  the  '^  black"  to  him 
for  that  purpose.  The  barrels  were  not  examined.  Held^  a  war- 
ranty that  the  '^  black"  should  be  suitable  for  the  manufacture  of 
printing  ink. 

In  Park  v.  Morris  Axe  and  Tool  Co,^  4  Lansing  (N.  Y.)  103, 
the  plaintiffs,  manufacturers  of  steel,  at  Pittsburgh,  sold  to  the 
defendants,  manufacturers  of  axes,  ten  tons  of  steel.  B.eld^  the 
name  of  the  defendants'  firm  was  notice  to  plaintiffs  of  the  use 
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disclosed  the  true  state  of  the  facts.  The  buyer  has  a  right  to 
suppose  that  the  thing  which  he  buys,  under  such  circumstances, 
is  what  it  appears  to  be,  and  such  purchases  are  usually  made  with 
a  reliance  upon  the  supposed  skill  or  actual  knowledge  of  the 
vendor.  In  the  case  at  bar,  the  plaintiff  bought  the  hay  in  small 
quantities,  and  the  defendant  must  be  considered  as  knowing,  gen- 
erally, the  kind  of  use  to  which  it  was  to  be  applied.  The  act  of 
sale,  under  such  circumstances,  was  equivalent  to  an  express  assur- 
ance that  the  hay  was  suitable  for  such  use.'* 

In  Rodgers  et  al,  v.  Niles  et  at,  11  Ohio  St.  48,  N.  &  Co. 
agreed  with  R.  &  Co.  to  manufacture  and  deliver  to  the  latter,  at  a 
future  time,  three  steam  boilers  to  run  the  engines  in  their  rolling 
mills,  ffeldy  that  there  was  an  implied  promise  on  the  part  of  the 
vendors  that  such  boilers  should  be  free  from  all  such  defects  of 
material  and  workmanship,  latent  or  otherwise,  as  would  render 
them  unfit  for  such  use.  In  this  case,  Scott,  J.,  considered  at  some 
length  the  authorities  on  this  subject.  He  said :  ^^  The  general 
rule  of  the  common  law  undoubtedly  is,  that  upon  an  executed 
sale  of  specific  goods,  the  vendor  will  not  be  held  liable  for  any 
defects  in  the  quality  of  the  articles  sold,  in  the  absence  of  fraud 
or  express  warranty.  Where  the  purchaser  is  not  deceived  by  any 
fraudulent  representations,  and  demands  no  warranty,  the  law 
presumes  that  he  depends  on  his  own  judgment  in  the  transaction, 
and  applies  the  maxim  ^  caveat  emptor.*  But  to  this  general  rule 
the  requirements  of  manifest  justice  have  introduced  sundry  excep- 
tions, of  which  some  are  as  well  settled  as  the  rule  itself,  while,  as 
to  others,  the  authorities  cannot  be  easily  reconciled.  We  do  not 
propose  an  investigation  of  the  subject  further  than  is  demanded 
by  the  case  before  us.  The  principal,  if  not  the  sole  exceptions 
to  the  rule,  are  found  in  cases  where  it  is  evident  that  the  pur- 
chaser did  not  rely  on  his  own  judgment  of  the  quality  of  the 
article  purchased ;  the  circumstances  showing  that  no  examination 
was  possible  on  his  part,  or  the  contract  being  such  as  to  show  that 
the  obligation  was  thrown  upon  the  vendor,  as  where  he  agrees  to 
furnish  an  article  for  a  particular  purpose  or  use.  Thus,  it  is  said 
by  Mr.  Story,  *when  an  examination  of  goods  is,  from  their 
nature  or. situation  at  the  time  of  the  sale  impracticable,  a  war- 
ranty will  in  general  be  implied  that  they  are  merchantable.  Thus, 
if  goods  be  at  sea,  or  not  arrived ;  or  if  they  fill  the  hold  of  a 
ship  80  that  nothing  but  the  surface  can  be  seen ;  or  if  they  be  in 
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article  of  the  kind  on  hand,  or  it  is  afterward  to  be  procared  or 
manufactured.  In  neither  case  can  the  promisee  be  compelled 
to  rest  satisfied  with  an  inferior  article.  Though,  in  the  absence 
of  express  stipulation,  he  cannot  insist  that  the  article  shall  be  of 
any  special  degree  of  fineness,  yet  he  has  a  right  to  insist  that  it 
shall  be  of  medium  quality  or  goodness,  free  from  such  defects  as 
would  render  it  unmerchantable,  or  unfit  for  the  purpose  for  which 
it  is  ordinarily  used:  Howard  v.  Hoetfy  23  Wend.  351 ;  Bovm  v. 
Sai/lesj  27  Vt.  227;  Story  on  Com.,  sec.  834;  Broom's  Leg. 
Maxims  614." 

(6)  Vendor's  skill  not  relied  upon. 
Dounce  v.  DoWy  64  N.  Y.  411,  is  an  illustration  of  goods 
sold  by  the  vendor  who  knows  the  use  for  which  they  are  intended, 
but  whose  skill  or  peculiar  knowledge  is  not  relied  upon  by  the 
vendee.  Here,  defendants,  manufacturers  of  agricultural  imple- 
ments, ordered  of  plaintiffs,  dealers,  but  not  manufacturers  of  pig 
iron,  *'  double  X  pipe  iron."  Plaintiff  had  no  such  iron  in  stock 
but  obtained  it  of  a  manufacturer,  and  shipped  to  defendants, 
knowing  the  use  for  which  it  was  intended.  The  iron  was  found 
to  be  "  double  X  pipe  iron,"  but  of  very  poor  quality,  and  when 
used  for  casting  the  castings  were  worthless.  The  court  held  that, 
as  defendants  had  kept  for  some  time,  and  used  the  iron  without 
testing  it,  they  could  not  rescind,  and  that  as  the  plaintiff's  skill 
was  not  relied  upon  in  the  purchase  there  was  no  implied  warranty 
of  fitness  for  any  purpose.  Mullin,  J.,  in  the  court  below  6  T. 
k  C.  653,  said :  "  It  is  urged  by  defendants'  counsel  that  upon 
the  facts  proved,  the  court  should  have  found  that  plaintiff  war- 
ranted the  iron  to  be  suitable  for  making  such  castings  as  defend- 
ants were  engaged  in  making.  Plaintiff  knew  the  use  to  which 
defendants  designed  to  put  the  iron  when  delivered,  but  that  fur- 
nishes no  ground  for  implying  a  warranty  that  the  iron  was 
suitable  for  such  use,  as  he  did  not  manufacture  it :  Bartlett  v. 
Hoppocky  34  N.  Y.  118.  It  is  unnecessary  to  inquire  what  the 
rule  of  law  would  be  if  the  plaintiff  had  been  the  manufacturer  of 
the  iron  and  knew  the  use  to  which  defendants  designed  to  put  it  ? 
He  is  not  shown  to  have  skill  in  iron.  He  was  a  mere  dealer  in 
the  article,  purchasing  the  various  brands  of  iron  and  selling 
them  by  the  name  by  which  they  were  known  in  the  market,  and 
left  the  purchasers  to  ascertain  the  quality  for  themselves.     No 
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wimnty  is  implied  in  such  a  cue." 
onippeij.  Chorch,  G.  J.,  deliver 
iiefeD(Uiits  had  ordered  doable  X  pi] 
soft,  and  fit  for  msnulactunDg  agr 
pluntiffg  had  agreed  to  deliver  iron  ol 
hare  i>een  established,  which,  probal 
Pool,  52  N.  T.  416,  would  have  a 
uticle.  Here,  both  parties  acted  ii 
ordered  simplj  double  X  pipe  iron, 
always  tongh  and  soft.  The  plainti 
ume  ImpreesioQ.  The  iron  proved 
qaestion  ie  which  party  is  to  bear  tti 
court  below  is  given  in  full  in  Dour 
N.  Y.  8,  C.  Rep.  653).  In  th 
the  vendor's  skill  was  not  relied  on,  b 
jodgment.     See  also  Calhoun  t.  V 

VI.  Ihpubd  Wabrantt  of  8 

VISIONS. 
Hr.  Benjamin,  after  a  review  of 
OD  Sales  (see  p.  666,  3d  Amer.  c 
clearlj  from  these  authorities  that  t 
Tintner,  brewer,  butcher  or  cook, 
does  not  arise  oat  of  any  contract 
nspooBibility  imposed  by  statute,  t 
damage  earned  by  their  sale  of  uni 
In  the  United  States,  in  one  c 
SicUii,  2  Root  (Conn.)  407  {179t 
of  barrel  beef  for  exportation,  whicl 
tie  inspector.  When  the  cargo  arri 
*u  foDnd  to  be  tainted  and  unfit  fb: 
tie  defendant,  by  selling  this  beef 
"ceiying  a  sound  price  for  it,  did  ^ 
pi'escribed  under  the  denominatior 
good  and  sound."  This  case,  howev 
on  different  principles,  viz. :  that  ; 
article  and  the  principle  of  merchai 
dentjy  had  no  special  reference  in  \ 
°f  ■nicle  sold.  And  later,  in  Dean 
*«,  the  doctrine  of  sound  article  i 
"wploded. 
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In  New  York,  in  the  early  case  of  Van  Bracklin  v.  Fonda^  12 
Johns.  (N.  Y.)  468  (1815),  on  an  action  for  damages  for  the 
delivery  of  diseased  beef — the  animal  having  been  slaughtered  for 
fear  she  should  die  a  natural  death — for  domestic  use,  the  court 
said :  ''In  3  Blackst.  Com.,  it  is  stated  as  a  sound  and  elementary 
proposition,  that  in  contracts  for  provisions,  it  is  always  implied 
that  they  are  wholesome  ;  and  if  they  are  not,  case  lies  to  recover 
damages  for  the  deceit.  In  the  sale  of  provisions  for  domestic  u««, 
the  vendor  is  bound  to  know  that  they  are  sound  and  wholesome  at 
his  peril.  This  is  a  principle  not  only  salutary,  but  necessary  to 
the  preservation  of  health  and  life." 

In  this  case,  however,  there  was,  as  appears,  positive  evidence  of 
a  fraudulent  concealment,  the  animal  being  killed  by  the  vendor  to 
prevent  a  natural  death  from  disease.  In  the  more  recent  case 
of  Hart  V.  Wright,  17  Wend.  (N.  Y.)  267  (1837),  Cowen,  J.j 
said  of  Van  Bracklint  v.  Fonday :  "  I  am  not  aware  of  any  other 
case  in  this  state  wherein  a  warranty  of  quality  is  engrafted  on  a 
sound  price  alone." 

In  MoseB  v.  Mead,  1  Denio  (N.  Y.)  378,  Bronson,  C.  J.,  con- 
sidered at  some  length  this  proposition  :  "  We  are  referred,"  said 
he,  "  to  the  authority  of  Blackstone  fbr  another  exception  to  the 
general  rule,  and  it  is  insisted  that  on  a  sale  of  provisions,  there  is 
an  implied  warranty  that  they  are  wholesome.  *  *  *  The  language 
of  the  commentator  leaves  it  somewhat  doubtful  whether  his  mind 
was  not  upon  a  d.eceit  in  the  sale,  which  stands  on  a  different  foot- 
ing from  a  warranty.  If  he  intended  to  affirm  that  the  law  implies 
a  warranty  of  soundness  in  the  sale  of  provisions,  the  remark  is 
without  any  support  in  the  English  adjudications.  *  *  *  The 
dictum  of  Blackstone  has  been  directly  overruled  in  Massachusetts 
{Emerson  v.  Brigham,  10  Mass.  Rep.  197).  *  *  *  The  doctrine 
of  Blackstone,  with  a  very  important  qualification,  was  approved 
by  the  judge  who  prepared  the  opinion  in  Van  Bracklin  v.  Fonda, 
12  Johns.  468,  but  that  was  plainly  a  case  of  fraud.  The  jury 
found  that  the  beef  was  unsound  and  unwholesome,  and  that  the 
defendant — the  seller — knew  the  animal  to  be  diseased.  The  case 
of  HaH  V.  Wright,  17  Wend.  267,  and  18  Id.  449,  arose  on  a 
sale  of  provisions ;  and  one  member  of  the  Court  of  Errors  was  for 
implying  a  warranty  of  soundness,  but  that  opinion  did  not  pre- 
vail. *  *  *  Although  the  doctrine  of  Blackstone  cannot  be 
supported  in  its  whole  extent,  I  am  not  disposed  to  deny  that  on  a 
sale  of  provisions  for  immediate  consumption,  the  vendor  may  be 
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remedy  upon  an  express  warranty,  as  well  in  the  case  of  provisions 
as  in  any  other  case.  The  difference  is,  that  in  the  case  of  provi- 
sions, the  artifice  is  proved,  when  a  victaaller  sells  meat  as  fresh  to 
his  customers  at  a  sound  price,  which,  at  the  time,  was  stale  and 
defective  or  unwholesome  from  the  state  in  which  the  animal  died. 
For,  in  the  nature  of  the  bargain,  the  very  offer  to  sell  is  a  repre- 
sentation or  a£Srmation  of  the  soundness  of  the  article  when 
nothing  to  the  contrary  is  expressly  stated ;  and  his  knowledge  of 
the  falsehood  in  this  representation  is  also  to  be  presumed  from  the 
nature  and  duties  of  his  calling  and  trade.  But,  cases  may  be 
supposed  where,  this  presumption  being  repelled  by  contrary 
evidence,  the  seller  would  not  be  liable;  as  where  a  different  repre- 
sentation was  made ;  and  this  is  proved  directly,  or  is  necessarily 
to  be  presumed  from  the  nature  of  the  article,  the  state  of  the 
market,  or  other  circumstances.  Indeed  there  is  nothing  to  be 
inferred  in  a  sale  of  provisions,  which  may  not  be  inferred  to  a  like 
purpose  in  other  cases ;  where  the  calling  or  profession  of  the 
seller,  the  soundness  of  the  price,  and  nature  of  the  article  sold, 
have  been  made  the  ground  of  decision."  In  Winsor  v.  Lombard^ 
18  Pick.  (Mass.)  61,  Shaw,  C.  J.,  observed:  "It  is  supposed 
that  a  different  rule  applies  to  the  case  of  all  provisions  from  that 
applicable  to  other  merchandise.  This  matter  is  well  explained  by 
Mr.  Justice  Sbwall,  in  Emerson  v.  Brigharriy  supra.*' 

In  Howard  v.  EmersoUy  110  Mass.  320  (1872),  a  live  cow  was 
sold  to  a  retail  butcher,  for  use  as  fbod,  and  it  was  held  there 
was  no  implied  warranty  that  the  cow  was  fit  for  food.  Morton, 
J.,  in  speaking  of  the  exception,  to  the  general  rule  contended  for, 
in  the  case  of  an  article  sold  for  domestic  use,  said :  "  But  we 
think  that  this  exception,  if  established,  does  not  extend  beyond 
the  case  of  a  dealer  who  sells  provisions  directly  to  the  consumer 
for  domestic  use.  In  such  cases  it  may  be  reasonable  to  infer  a 
tacit  understanding  which  enters  into  the  contract,  that  the  provi- 
sions are  sound.  The  relation  of  the  buyer  to  the  seller,  and  the 
circumstances  of  the  sale,  may  raise  the  presumption  that  the  seller 
impliedly  represents  them  to  be  sound.  But  the  same  reasons  are 
not  applicable  to  the  case  of  one  dealer  selling  to  another  dealer." 

In  Osgood  v.  Letvis,  2  Har.  k  G.  (Md.)  495,  there  is  a  dictum 
that  in  a  sale  of  provisions  there  is  a  warranty. 

In  Pennsylvania,  in  McNaughton  y«  Joy^  1  Weekly  Notes  of 
Oases  (Phila.)  470,  the  Court  of  Common  Pleas  held,  on  a  sale 
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kno\?Iedge  of  the  vendor,  hold  such  a  doctrine ;  though  the  dieta 
of  some  judges,  perhaps,  point  that  way.  It  is  said  by  the  anno- 
tator  to  the  third  edition  of  Benjamin  on  Sales,  at  page  665,  that 
"  it  has  been  heldy  that  there  is  a  very  plain  distinction  between 
selling  provisions  for  'domestic  use,*  and  selling  them  as  articles 
of  merchandise  to  one  who  does  not  intend  to  use  them  for  imme- 
diate consumption  but  to  sell  again  ;  in  tne  latter  case  there  is  no 
implied  warranty.**  None  of  the  cases  he  cites  for  this  proposition, 
however,  in  our  opinion,  bear  him  out,  though  certainly  the  dicta 
of  individual  judges  are  to  that  effect,  while  some -of  the  cases 
cited  by  him  even  repudiate  that  doctrine  altogether.  In  those 
cases  we  have  reviewed,  in  which  a  warranty  has  been  implied,  the 
element  of  fraud,  or  superior  knowledge  on  the  part  of  the  vendor, 
has  always  been  present.  Circumstances  may,  of  course,  occur, 
where  a  warranty  may  be  presumed,  from  the  nature  of  the  sale,  or 
the  surrounding  circumstances  of  the  parties  at  the  time  of  the 
sale,  but  we  have  found  no  case  with  the  exception  of  McNaughtm 
V.  t/by,  supray  and  Hoover  v.  Peter 9^  supra,  which  has  flatly 
decided  that  in  a  sale  of  provisions  for  domestic  use  or  otherwise, 
the  law  will  imply  a  warranty  of  soundness,  diff*erent  from  what 
would  be  implied  in  the  case  of  a  sale  of  any  other  article. 

VII.  Warranty  implied  from  a  Usage  of  Trade. 

A  warranty  is  often  implied  from  some  familiar  usage  of  the 
trade  prevalent  at  the  place  where  the  parties  deal ;  such  usage, 
however,  must  be  shown  to  be  in  all  respects  reasonable,  and  have, 
otherwise,  the  necessary  qualifications  of  a  valid  usage,  to  be  bind- 
ing upon  the  parties.  The  following  cases  are  illustrations  of 
usages  that  have  been  held  valid : — 

In  Clark  v.  Baker,  11  Mete.  (Mass.)  186,  it  was  held  that 
evidence  of  a  usage  was  admissible  to  prove  that,  in  the  port  of 
Boston,  where  a  cargo  of  corn  is  sold  in  bulk,  lying  in  the  vessel  in 
which  it  was  imported,  and  the  sale  is  made  under  a  warranty,  the 
purchaser  receives  it  and  retains  so  much  as  corresponds  with 
the  contract,  and  rejects  the  residue,  which  thereupon  is  vested 
in  the  seller.  Dewey,  J.,  remarked :  "  The  extent  to  which  local 
usages  of  trade  are  to  be  applied,  in  the  construction  and  effect  to 
bo  given  to  contracts,  is  a  matter  by  no  means  free  from  difficulty. 
These  usages  differ  essentially  from  those  more  general  customs 
which  are  known  and  exist  as  part  of  the  general  law  of  the  land, 
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to  exist,  the  law,  as  we  understand  it,  implies  on  the  part  of  bim 
^  who  contracts  or  employs  another  to  contract  for  him,  apon  a 
matter  to  which  such  usage  or  custom  has  reference,  a  promise  for 
the  benefit  of  the  other  party,  in  conformity  with  such  usage ; 
provided  there  be  no  express  stipulation  between  them  which  m 
inconsistent  with  such  usage.'  '*''*''*'  Its  reasonableness  must 
depend  in  a  great  measure  upon  the  place  where  the  contract  is 
made,  as  well  as  upon  the  nature  of  the  commodity  sold.  When 
once  established,  it  becomes  the  rule  of  the  trade,  and  the  dealer 
in  the  article  sold  cannot  protect  himself  by  asserting  his  ignoraDce 
of  the  usage." 

In  the  following  cases,  the  usages  of  the  place  or  trade  were 
held,  not  reasonable,  and  therefore  illegal : 

In  Dodd  Y.  Farlaw,  11  Allen  (Mass.)  426,  the  court  held,  a 
usage  that  gives  a  broker  an  implied  authority  to  warrant  goods 
sold  by  him  to  be  of  a  merchantable  quality  is  inadmissible. 
BiGELOW,  G.  J.,  remarked :  ^^  It  is  liable  to  the  grave  objection 
that  it  is  unreasonable,  and  so  contrary  to  the  ordinary  rules  bj 
which  the  relation  of  principal  and  agent  is  regulated,  that  it  can- 
not be  presumed  to  have  been  in  contemplation  of  a  vendor  in 
employing  a  broker  to  make  a  sale  of  merchandise.  Even  if  the 
usage  was  known  to  the  vendor,  he  would  have  a  right  to  disregard 
it,  and  to  disavow  a  contract  made  in  conformity  to  it.*' 

In  Wetherill  v.  NeihoUy  20  Penn.  St.  448,  an  offer  was  made  to 
prove  the  existence  of  a  custom  of  the  trade  at  the  port  of  Phila- 
delphia, that  soda  ash  is  sold  upon  the  representation  of  the  seller 
as  to  the  percentage  of  alkali  contained  in  it,  and  without  warrantj 
or  sample.  Heldy  inadmissible.  Lowrie,  J.,  said:  '^As  to  tbe 
offer  to  prove  a  special  custom  in  Philadelphia  as  to  the  special 
article  of  soda,  if  it  means  anything  at  all,  it  means  that,  wbcn 
people  in  Philadelphia  are  selling  soda,  common  English  words  of 
representation  become  words  of  warranty.  It  must  be  conceded 
that  such  evidence  has  been  admitted  (3  Rawle  101) ;  but  never 
without  serious  doubts,  and  we  have  found  ourselves  unable  to 
follow  the  example.  See  Coxe  v.  Heisley^  7  Harris  (Penn.)  243." 
This  case,  it  must  be  admitted,  virtually  overrules  that  of  Snotcden 
V.  Warderj  supra,  in  which  an  able  opinion  was  delivered  by 
Ross,  J.  It  may,  however,  be  remarked  with  reference  to 
Wetherill  v.  Neihon,  supra,  that  the  decision  has  been  much 
questioned. 
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In  Barnard  v.  Kellogg,  10  W 
;  in  Boston,  placed  s  lot  of 
enoa  Ayres,  in  the  hands  of 
tnetioTU  Tiot  to  tell  unieii  t 
imine  the  wool  for  Kitnaelf.  ^ 
Hartford,  Conoecticut,  samplt 
[>te  in  reply,  naming  a  price, 
ul  to  sample.  The  brokers 
lien  in  Hartford  examined  tt 
old  take  it  or  not.  Kellogj 
imioed  fonr  bales  in  the  br 
wrtnnity  to  examine  the  wl 
lenr&rds,  it  was  discovered  th: 
h  raga  and  damaged  wool,  < 
orant.  Od  the  trial  of  the  c: 
!  not  to  be  a  sale  by  samp 
itom  of  merchants  in  Boston 
I  sold,  by  virtue  of  which  a  t 
not  deceitfully  packed,  whici 
ding  on  the  parties  to  the  sal 
ROSS  and  Bkadlby,  JJ.,  dis 
tarent,  that  the  usage  in  qa 
itract  which  the  parties  cho 
Ltrary  to  the  wise  rule  of  lai 
iperty.  It  introduced  a  new 
led  to  it  a  warranty,  which  th 
end  it  to  contain.  The  i>arti< 
pior,  and  contract«d  according 
■n  Co.,  2  Allen  52." 

VIII.  Sale  bt  Sahplb. 

(a)  General  rule. 
\.nother  very  important  and 
>lies,  is  in  a  sale  by  sample,  w 
bulk  of  the  goods  sold  to  be  < 
lost  DuiTcraal.  See  Bargoua 
Manly,  13  Mass.  139;  Borr 
;  Leonard  v.  Fowler,  44  N 
rb.  (N.  Y.)  5T4 ;  Magee  v.  L 
Waring,  9  Wend.  20. 
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In  Pennsylvania,  however,  the  existing  rule  seems  to  be  different, 

>  and  the  courts  at  present  hold,  that  in  a  sale  by  sample,  the  vendor 

is  not  bound  to  deliver  goods  in  bulk  equal  in  quality  to  the  sample 

shown,  but  only  goods  of  the  same  kind  or  species  ;  all  gradations 

in  quality  being  at  the  risk  of  the  purchaser. 

Thus,   in   Fraley  v.   Bispham,    10   Penn.    St.  820,  where  it 
appeared  that  a  sale  of  fifty  hogsheads  of  superior  sweet-scented 
Kentucky  leaf  tobacco  was  made  by  sample,  the  court  held  that 
the  terms  of  the  sale  were  satisfied  by  the  delivery  of  Kentucky 
leaf  tobacco,  not  equal  to   the   sample,  but   ill-flavored,  rotten, 
heated,  unsaleable,  and  not  sweet-scented.     The  same  principle 
was  laid  down  in  the  recent  case  of  Boyd  v.  Wilson,  83  Penn. 
St.  319  (1877).    Here,  a  corn  broker  effected  a  sale  for  A.  of  850 
cases  of  "  king's  brand  '*   of  canned  corn  to   B.,  who  had  first 
been  furnished  with  a  sample  of  three  cans   for  trial,  and  had 
found  them  in  a  good  condition.    After  the  delivery,  the  com  was 
found  to  be   greasy  and  sour,  and   part  unfit   for   use.     It  was 
proved  that  the  only  absolute  test  of  the  soundness  of  canned 
corn,  without  opening  the  cans,  is  the  swelling  and  bursting  of 
the  cans.     There   were  no  swelled   cans,  and  there  was  no  evi- 
dence of  fraud  in  the  transaction.     On  a  suit  by  the  vendor  on 
a  note  given  by  the  vendee,  the  court  below  held,  "  a  sale  by 
sample  is  not  a  warranty,*'  and  a  verdict  and  judgment  were 
entered  for  the  plaintiff.     On  appeal,  the  judgment  was  affirmed. 
Sharswood,  J.,  dissenting.     Agnew,  C.  J.,  in  pronouncing  the 
opinion  of  the  court,  said :  "  If  we  trace  the  law  of  this  state 
through  the  following  cases,  we  shall  find  that  a  sale  of  chattels  by 
the  production  of  a  sample,  but  without  fraud,  or  circumstances 
to  fix  the  character  of  the  sample  as  a  standard  of  quality,  is  not 
attended  by  any  implied  warranty  of  the  quality.     The  sample, 
under  such  circumstances,  pure  and  simple,  becomes  a  guaranty 
only  that  the  articles  to  be  delivered  shall  follow  its  kind  and  be 
simply  merchantable.     These  are  the  cases  referred  to :  Borrekins 
V.  Bevan,  3  Rawle  23 ;  Jennings  v.  Gratz,  Id.  168;  Kirk  v.  Nice, 
2  Watts   867;    McFarland  v.  Newman,  9   Id.   55;   Fraley  v. 
Bispham,  10  Barr  320 ;  Carson  et  ah  v.  Baillie,  7  Harris  375 ; 
Wetherill  v.  Neilson,  8  Id.  448;  Eagen  v.   Call,  10  Casey  236; 
Weimer  v.   Clement,  1  Wright  147 ;    Wliitaker  v.  JEastmck,  25 
P.  F.  Smith  229.    Such,  precisely,  was  the  state  of  this  case.    The 
broker,  going  on  a  business  round,  produced  a  can  of  the  corn,  and 
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tubited  it  to  the  defeadants,  and  they  afterward 
lerB,  which  they  opened  and  examined  and  pro 

themselves.  On  the  following  day  they  made  a 
,  which  was  accepted.  There  was  no  fraud  and 
)w  that  the  parties  dealt  upon  the  basis  of  a  qu 
ely  such  as  the  cans  exhibited  contained.  The 
iwed  that  such  cans  are  hermetically  sealed  to  pre 
i  are  thns  bought  and  sold,  and  that  the  only  tru 
ir  being  spoiled  is  the  bulging  of  the  cans  produ 
ton  *  *  *  which  swell  out  the  head.  It  is  also  eh 
13  were  not  bulged.     The  court  charged,  if  then 

selection  of  the  cans  as  a  means  of  impositioi 
ii  particular  lot,  and  the  seller  delivered  iirom  a 
lid  be  evidence  of  fraud.     But  the  court  saw 

esse  of  either  fraud  or  warranty,  and  under  thest 
rged  that  a  sale  by  sample  was  not  in  itaelf  a  w 
>lity  of  the  com.  This  language  is  too  broad  fo 
ler.  these  facts  it  seems  to  us  there  was  no  error 
I.  It  was  said  of  a  general  sale  without  circuu 
er  did  not  agree  or  say  that  the  remainder  sb 
le  quality  as  the  sample,  and  the  purchaser 
com  to  be  delivered  to  be  of  the  6ame  quality  s 
bing  was  said  or  done  on  either  side  to  give  cl; 
iple  cans  ae  a  standard  of  the  quality.  I'hia  bei 
;he  sale,  the  sample  became  a  standard  only  of 

goods  were  simply  merchantable.  So  long  as  ' 
ileable,  its  different  degrees  of  quality  from  good 
subject  of  an  implied  warranty ;  if  it  be  wholly 
ii  as  cannot  be  considered  merchantable,  proba 
elusion  would  be  reached,  because  an  nnmarke 
itantially  different  in  kind  from  one  that  is  i 
■ket." 

'bis  decision  has  always,  we  believe,  been  looke< 
ladelphia  bar  with  great  doubt,  and  it  is  also 
:  the  learned  jurist,  Justice  Suarswood,  the  lat 
the  court,  dissented,  and.  Williams,  J.,  was 
argument. 

(6)  Production  of  Sample  not  neeetmrily  sale 
fhile  a  sale  by  sample  usually  constitutes  a  war 
OL.  XIXI.— 31 
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bulk  of  the  article  sold  is  equal  to  the  sample,  it  must  clearly 
appear  that  the  sale  is  in  reality  a  sale  by  sample ;  for  the  mere 
production  of  the  sample  is  not  always  a  sale  by  sample. 

Thus  in,  Salisbury  v.  Stainer,  19  Wend.  (N.  Y.)  159,  it  was 
proved  on  the  trial  that  defendants  wrote  plaintiffs  a  letter,  to  the 
effect  that  ''  advices  received  from  Trieste  this  morning  by  the 
English  packet,  quote  first  quality  Ferrara  hemp,  same  as  sold  to 
you;'*  that  the  hemp  had  been  generally  represented  as  of  the  first 
quality;  that  plaintiff  examined  the  hemp  in  person,  by  cutting 
open  one  bale,  being  also  told  by  defendants  to  examine  well  for 
himself,  and  that  he  might  so  have  examined  all  the  hemp.  It 
was  contended  this  was  a  sale  by  sample,  from  which  it  should  be 
inferred  the  bulk  was  equal  to  the  sample.  Bronson,  J.,  said : 
'^  This  was  not  a  sale  by  sample ;  Salisbury  was  told  to  examine 
and  did  examine  the  hemp  for  himself.  He  inspected  the  bales, 
cut  open  one  of  them,  and  was  at  liberty  to  open  others,  had  he 
chosen  to  do  so.  If  he  was  not  satisfied  of  the  quality  and  condi- 
tion of  the  goods,  he  should  either  have  proceeded  to  a  further 
examination  or  provided  against  a  possible  loss  by  requiring  a 
warranty." 

In  Barnard  v.  Kellogg,  10  Wallace  (U.  S.)  383,  the  fects  of 
which  case  are  fully  stated,  supra,  under  head  VII.,  of  this  article, 
it  was  held  by  the  court  not  to  be  a  sale  by  sample,  as  the  purchaser 
had  examined  the  goods  in  part,  and  might  have  examined  them  all 
if  he  had  so  desired.  He  bought  on  his  own  knowledge  and  at 
his  own  risk. 

In  Ames  v.  Jones,  77  N.  Y.  614,  D.  purchased  from  producers 
in  the  vicinity  of  Napanee  a  lot  of  barley,  and  in  so  doing  always 
selected  the  best  and  rejected  the  inferior  barley.  Subsequently 
he  shipped  the  barley  to  Oswego,  and  the  defendant's  agent 
visited  the  warehouse  of  D.  and  was  shown  a  sample  of  barley, 
which  he  took  to  New  York  and  showed  to  defendant,  who  then 
telegraphed  to  D.  "  will  give  one-twenty  for  your  thirty  thousand 
choice  Napanee  barley  afloat  in  N.  Y. ;"  who  in  turn  replied,  "  will 
accept  your  offer  of  one- twenty — can  give  you  ten  thousand  more 
if  you  wish."  This  was  the  entire  negotiation.  D.  was  apparently 
ignorant  of  the  delivery  of  the  sample  to  defendant.  In  an  action 
for  the  price,  defendants  contended  this  was  a  sale  by  sample,  and 
the  barley  was  inferior  to  the  sample.  Held,  not  a  sale  by  sample. 
Bee  also,  Day  v.  Raguet^  14  Minn.  273 ;  Waring  v.  Mason,  18 
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rend,  (N.  Y.)  425;  Jones  v.  Waaton,  59  T 
.toflter  V.  Clanc}/,  107  Mass.  369. 

In  Beime  v.  Dord,  1  Selden  (N.  T.)  95,  blanl 
lid  by  the  defendant  to  the  plaintiff  in  the  forme 
le  purchase  Has  made,  defendant  exhibited  to  the 
lira  of  blankets,  which  were  examined  by  him 
oLting  was  said  as  to  the  rest,  which  it  was  poss 
iDicnt  to  examine.  On  delivery  the  blankets  i 
iten.  FlaintifTs  offered  to  prove  the  existence 
le  effect  that  sales  were  usually  made  in  this  tni 
as  Dot  customary  to  examine  the  bales  at  the 
inkets  turned  out  to  be  bad,  they  were  either  t 
loirance  was  made  for  them  to  the  purchaser,  wl 
loved  on  exception.  The  court  charged  the  Ju 
IS  not  admitted  for  the  purpose  of  proving  a  gene 
rming  a  part  of  the  contract,  or  of  itself  establish 
e ;  but  it  was  received  as  an  item  of  testimony  t( 
nnection  with  other  evidence,  that  a  personal  ei 
ilk  sold  was  never  contemplated  by  either  par 
irties  intended  to  contract  upon  the  sample  oi 
e  teatimony  effective  even  to  this  extent,  you 
it  there  was  a  general  usage  in  this  trade,  not  i 
hibiting  a  sample  specimen,  bnt  to  sell  with 
inding  that  the  bulk  should  be  like  the  bulk  in  a 
tut,  on  appeal,  held  this  charge  to  be  error,  on  t! 
atom  could  not  be  admissible  to  control  the  gei 

the  subject.  In  speaking  of  the  dealing  by 
:wErT,  J.,  explained  the  distinction  between  a  s 
»le  where  a  sample'  is  exhibited.  "The  mei 
id  he  "  that  the  seller  exhibits  a  sample  at  the 
n  not  of  itself  make  it  a  sale  by  sample,  so 
Her  to  liability  on  an  implied  warranty  as  to  the  i 

the  goods;  because  it  may  be  exhibited,  not  a 
e  balk  corresponds  to  it,  but  merely  to  enable 
rra  s  judgment  on  its  kind  and  quality.  If  th 
■cted  by  the  circumstances  attending  the  sale, 
id  refer  to  it  and  it  he  exhibited  as  the  induce 
wt,  it  may  be  a  sale  by  sample;  and  then 
Hows,  that  the  seller  warrants  the  bulk  of  the  g 
ith  the  specimen  exhibited  as  a  sample.    Wheth 
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by  sample  or  not,  is  a  question  of  fact  to  find  from  the  evidence  Id 
each  case ;  and  to  authorize  a  jury  to  find  such  a  contract,  the 
evidence  must  satisfactorily  show  that  the  parties  contracted 
solely  in  reference  to  the  sample  exhibited.  That  they  mutually 
understood  that  they  were  dealing  with  the  sample  as  an  agreement 
or  understanding  that  the  bulk,  of  the  commodity  corresponded  with 
it :  or,  in  other  words  the  evidence  must  be  such  as  to  authorize  the 
jury,  under  all  the  circumstances  of  the  case,  to  find  that  the  sale 
was  intended  by  the  parties  as  a  sale  by  sample.  *  *  *  That  a 
personal  examination  of  the  bulk  of  the  goods  by  the  purchaser 
at  the  time  of  the  sale  is  not  practicable  or  convenient  furnishes  no 
sufficient  ground  of  itself  to  say  that  the  sale  is  by  sample.  The 
want  of  an  opportunity,  from  whatever  cause,  for  such  an  examina- 
tion, is  doubtless  a  strong  fact  in  reference  to  the  question  of  the  • 
character  of  the  sale,  whether  it  is  made  by  sample  or  not — but  it 
is  nevertheless  true,  that  a  /jontract  of  sale  by  sample  may  be  made 
whether  such  examination  be  practicable  or  not,  if  the  parties  so 
agree.  Where  the  acts  and  declarations  of  the  parties  in  making 
the  contract  for  the  sale  of  goods  are  of  doubtful  construction, 
evidence  that  it  was  impracticable  or  inconvenient  to  examine  the 
bulk  of  the  goods  would  be  proper,  and  in  connection  with  evidence 
of  other  circumstances  attending  the  transaction  might  aid  in  com- 
ing to  a  correct  conclusion  in  respect  to  the  true  character  of  the 
contract." 

(c)  Implied  warranty  of  merchantability  in  a  sale  by  Sample. 

Where  there  is  an  express  warranty  this,  as  a  general  rule, 
excludes  any  idea  of  an  implied  warranty. 

Thus  in  Lanier  v.  Auld's  Ad'mr^  1  Murphy  (N.  C.)  138, 
where  the  writing  in  evidence  showed  that  defendant  had  made  a 
warranty  as  to  the  age  and  soundness  of  a  negro  slave,  in  a  sale  to 
the  plaintiif,  the  court  held,  that  this  fact  excluded  any  idea  of  an 
implied  warranty :  "We  are  of  opinion  that  the  law  will  not  imply 
what  is  not  expressed,  where  there  is  a  formal  contract.  Evans's 
Essays  321 ;  Forbes  364 ;  Doug.  654,  6  Term  Rep.  606.  The 
express  warranty  as  to  soundness  and  age  excludes  any  implied 
warranty  as  to  other  qualities." 

So  in  Deming  v.  Foster^  42  N.  H.  165,  where  there  was  a  sale 
of  oxen,  warranted  sound  and  all  right,  and  which  both  parties 
knew  were  intended  for  farm  work,  the  court  held,  inter  alia^  there 
was  no  implied  warranty  of  fitness  for  farm  work.     Bell,  C.  J. 
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holding  that  it  was  a  trespass  for  which  the  defendant  was  respon- 
sible. 

The  defendant  appealed. 

Moon  {Oraham  with  him),  for  the  defendant. 

Sills^  for  the  plaintiff. 

Lord  Coleridge,  C.  J. — In  this  case  thecounty  court  judge  has 
given  us  a  full  statement  of  the  facts,  and  it  is  sufficient  to  say 
that  he  does  not  find  that  there  was  any  negligence  on  the  part 
of  the  owner  of  the  ox,  or  of  his  servants.  Hence  we  start  with 
the  fact  that  there  was  no  negligence. 
,     The  following  propositions  of  law  are  clear: — 

First,  as  a  general  rule,  the  man  who  has  cattle  in  his  field  must 
keep  his  cattle  from  trespassing,  and  if  they  do  trespass,  his  neigh- 
bor, on  whose  land  they  trespass,  has  a  right  of  action  against 
the  owner  of  the  cattle,  whether  such  trespass  was  or  was  not 
occasioned  by  negligence. 

Second,  when  the  injury  is  done  in  the  high  road,  where  the 
parties  have  a  legal  right  to  be,  it  must  be  shown  that  the  owner 
of  the  cattle  was  himself  guilty  of  negligence,  or  that  his  servant 
was  guilty  of  negligence  under  circumstances  imposing  a  duty  on 
the  master  to  use  proper  care.  Again,  if  injury  is  done  by  an 
animal  in  a  vicious  manner,  in  order  to  render  the  owner  liable, 
scienter  must  be  proved. 

In  the  present  case  the  trespass  was  ofi*  the  highway,  the  trespass 
having  been  committed  by  an  animal  off,  but  immediately  adjoining, 
the  highway.  I  find  it  laid  down  in  the  case  of  Goodwyn  v. 
Cheveley^  4'H.  &  N.  631,  that  where  a  trespass  is  committed  next 
the  highway  by  cattle,  without  any  negligence  on  the  part  of  their 
owner,  that  is  a  trespass  for  which  the  owner  is  not  liable.  In  that 
case  the  highway  was  in  the  country.  It  was  said  that  this  was  only 
an  ohiter  dictum  in  that  case,  but  I  think  that,  so  far  from  being  an 
obiter  dictum  J  it  was  the  ratio  decidendi  of  the  jugdment.  This 
view  was  also  adopted  by  Blackburn,  J.,  in  Fletcher  v.  Rylands^ 
L.  R.,  1  Ex.  265,  I  could  not  interfere,  even  if  disposed  to  do  so, 
which  I  am  not,  with  these  decisions.  But  it  is  said  that  there  is  a 
distinction  between  highways  in  the  country  and  streets  in  towns. 
I  can  see  no  distinction.  Those  who  have  houses  adjoining  streets 
in  a  market  town  run  certain  risks  from  cattle  being  driven  to  and 
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rom  market,  and  the;  must  protect  their  houa 
liej  caa.  UnleBS,  therefore,  there  is  negligenct 
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ourt  judge  was  wrong,  and  must  be  reversed. 
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stray  apon  adjoining  land,  the  owner  is 
liable,  at  common  law,  withoat  any 
proof  of  negligence,  or  want  of  care  on 
his  part:  Stackpole  ▼.  Healy^  16  Mass. 
33;  Lyman  v.  Gipson,  18  Pick.  422. 
And  they  are  unlawfully  on  the  high- 
way under  this  rule,  if  turned  out  to 
graxe  thereon  by  the  owner ;  since  the 
public  have  no  right  to  use  a  public 
highway  as  a  pasture-ground,  notwith- 
standing a  common  custom  to  do  so, 
in  some  parts  of  the  country :  Stackpole 
V.  Healeyj  supra;  approved  in  Lord  y. 
Wormwood,  29  Me.  288  ;  Avery  r.  Max- 
well, 4  N.  H.  36  ;  Mills  t.  Stark,  4  Ibid. 
412.  It  is  sometimes  thought  that  a 
vote  of  the  town  authorizing  cattle  to 
run  at  large  might  make  such  a  use  of 
the  highway  legal ;  but  as  the  grass  and 
herbage  in  the  highway  ordinarily  he- 
longs  to  the  abutter,  at  least  when,  as 
is  usually  the  case,  he  owns  the  fee  to  the 
centre  of  the  road,  and  althc^igh  he  may 
pasture  his  own  cows  there,  under  the  care 
of  a  keeper  (^Fiirker  v.  Jones,  1  Allen 
270),  it  is  difficult  to  see  what  right  a 
town  has  to  authorize  other  persons  to 
take  and  carry  away  such  owner's  grass, 
either  by  cutting  or  grazing.  That 
would  be  taking  private  property  for 
private  uses,  and  without  even  the  show 
of  maki ng  compensation  therefor.  Proba- 
bly the  only  effect  of  such  a  municipal 
vote  18  to  shield  the  cattle-owner  from 
criminal  or  penal  liability  for  violating 
a  town  by-law  or  ordinance,  but  not  to 
protect  him  from  a  civil  suit  by  the  land- 
owner injured.  But  however  this  may 
be,  without  such  municipal  permission, 
it  is  clear  the  owner  is  liable  for  the 
cattle's  trespass  upon  private  lands  ;  and 


at  common  law  this  is  so,  although  the 
landowner  has  no  fences,  or  only  io- 
sufficient  fences  along  the  highway ;  for 
at  common  law,  as  is  well  known,  no 
man  is  bound  to  fence  against  other 
men's  cattle  ;  he  was  bound  to  keep  his 
own  animals  in,  but  not  to  keep  others 
out.  And  the  statutes  of  many  states 
imposing  the  duty  of  fencing  upon  the 
landowner  apply  only  to  partition  fences 
between  private  owners,  and  do  not 
require  the  farmer  to  fence  along  the 
highway.  Therefore  it  was  held  in 
Noyes'y.  Colby,  30  N.  H.  132,  that  if 
A.  wrongfully  enters  the  land  of  B., 
and  by  letting  down  the  bars,  or  leaving 
open  a  gate,  is  the  cause  of  B.'s  cattle 
escaping  and  straying  in  the  highway, 
from  whence  they  pass  to  the  unfenced 
land  of  an  abutting  proprietor,  B.  is 
liable  to  the  latter  for  the  damage  tliere 
caused.  This  may  appear  very  severe 
upon  the  innocent  owner  of  the  cattle,  so 
wrongfully  taken  from  his  own  premises, 
but  it  follows,  logically,  from  this  com- 
mon-law rule,  that  every  person  must 
positively  keep  his  own  cattle  safely  on 
his  own  premises,  or  he  is  liable  for  their 
damage  elsewhere.  But  in  many  states, 
either  by  force  of  statutes,  or  otherwise, 
the  above  conmion-law  rule  is  not  in 
force,  and  every  landowner  must  main- 
tain fences  to  keep  other  cattle  out,  and 
not  merely  to  keep  his  own  in,  and  con- 
sequently he  has  no  remedy  for  cattle 
straying  upon  his  land  through  the  want 
or  insufficiency  of  such  fences.  This  is 
perfectly  well  established  as  to  partition 
fences,  and  very  possibly  it  may  be  so  as 
to  fences  along  the  highway.  If  so,  of 
course,  he  is  remediless  in  such  cases. 
Edmund  H.  Bennett. 
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of  commercial  deposits  and  payments,  and  was  also  the  saperior 
of  Herman  Zeigler,  whose  duty  it  was  to  account  to  him  at  the  close 
of  each  business  day  for  the  money  received  in  the  savings  depart- 
ment for  that  day.  It  seems  to  have  been  customary  in  the  bank, 
if  for  any  reason  the  general  teller  was  temporarily  absent,  for  the 
receiving  teller  of  the  savings  department  to  take  his  place  while 
his  absence  continued,  and  the  cashier  of  the  bank  testified  that  be 
directed  this,  and  understood  it  to  be  the  duty  of  the  receiving 
teller  of  the  savings  department  to  comply  with  the  direction. 
Such  temporary  absences  occurred  while  Herman  Zeigler  was  such 
receiving  teller,  and  he  took  his  brother's  place  while  they  continued. 
The  case  shows  that  of  the  moneys  which  came  to  his  hands  while 
thus  temporarily  acting  for  his  brother,  he  embezzled  a  sum  larger 
than  the  penalty  of  the  bond.  His  brother  was  privy  to  the  embez- 
zlement. 

1.  This  suit  is  in  assumpsit;  and  it  is  objected  that  assumpsit 
will  not  lie.  That  at  the  common  law  the  action  must  have  been 
debt,  is  conceded ;  but  the  statute  provides  that  "  in  all  cases  aris- 
ing upon  contracts  under  seal,  or  upon  judgments,  when  an  action 
of  covenant  or  debt  may  be  maintained,  an  action  of  assumpsit  may 
be  brought  and  maintained  in  the  same  manner  in  all  respects  as 
upon  cpntracts  without  seal."  Comp.  Laws,  sect.  6194.  Counsel 
for  the  defence  make  an  ingenious  argument  to  convince  us  that 
this  statute  is  not  applicable  to  a  penal  bond  without  covenants. 
We  do  not  agree  in  this.  We  think  the  intent  of  the  statute  is 
made  plain  in  its  words :  to  permit  the  action  of  assumpsit  to  be 
brought  '*  in  all  cases'*  where  before  an  action  of  debt  might  be 
brought  on  a  contract  under  seal.  This  is  such  a  contract  and  such 
a  case. 

2.  The  second  objection  to  a  recovery  is  more  specious,  and  goes 
to  the  merits.  It  is  that  there  has  been  no  breach  of  the  bond.  The 
moneys  for  which  Herman  Zeigler  failed  to  account  did  not,  it  is 
said,  come  to  his  hands  as  receiving  teller  of  the  savings  department 
of  the  bank,  or  in  the  performance  of  his  duties  as  such ;  but  they 
came  to  his  hands  while  he  was  temporarily  performing  the  duties 
of  another  office.  But  this  bond  is  not  conditioned  that  he  shall 
faithfully  perform  the  duties  of  any  other  office,  or  account  for 
moneys  that  might  come  to  his  hands  by  virtue  of  any  other  trust ; 
and  his  sureties  can  not  be  supposed  to  have  contemplated  when 
they  undertook  to  be  responsible  for  his  conduct  as  receiving  teller 


'  the  savings 
spoDsible  for 
!  usigned,  ai 
sponsi  bill  ties 
fence. 

Abstractlj  c 
s  apoD  &n  oi 
e  letter  of  tb 
id  Dotbiog  is 
liev  have  con 
ibilitj  mast  1 


ohiulon  ?.  i 
■nitti  StaUt 
;  MeCluakei 
Utid.  175.' 
at  has  this  '. 
idge  of  the  i 
It  of  court. 
The  bank,  i 
.yings  depart 
le  cashier  an 
I  have  been  I 
ind.  The  rt 
I  well  as  to  t 
r  the  saving 
efined,  excej: 
r  as  the;  wo 
as  to  be  re 
tods  as  th«  ( 
\w  for  all  sai 
ome  into  his 
jllj  for  aJl  t 
eceive  savin  j 
ng  teller ;  ai 
>«canse  they 
inancial  offic 
f  the  defenci 
t  la  not  ver; 
o  intrust  hit 


252 


DETROIT  SAVINGS  BANK  v.  ZEIGLEB. 


was  paid  in,  and  handed  it  over  to  the  general  teller.  What 
occasion  could  have  arisen  for  putting  other  moneys  into  his  hands 
as  receiving  teller  merely  ? 

But  we  think  this  view  is  too  restricted  and  narrow.  Every  such 
appointment  is  made  with  the  general  course  of  business  in  such 
institutions  in  mind,  and  it  must  contemplate  that  what  is  customary 
will  take  place.  If  it  is  customary  for  one  oflScer  to  assist  another 
when  the  need  arises,  we  must  assume  that  he  expected  to  render 
such  assistance,  and  that  by  implication  he  undertook  to  do  so  as  a 
part  of  his  official  duty.  And  if  he  was  bound  to  have  this  under- 
standing of  his  undertaking  and  his  duty,  his  sureties  were  bound 
to  have  the  like  understanding.  The  number  of  officers  of  a  bank 
will  vary  with  the  extent  of  the  business  and  with  its  needs.  There 
may  be  only  a  president  and  cashier,  but  there  will  commonly  be  a 
teller,  and  there  may  also  be  a  vice-president,  assistant  cashier,  one 
or  more  assistant  tellers,  and  such  number  of  book-keepers,  messen- 
gers and  other  assistants  as  the  business  may  require.  When  a 
cashier  and  a  teller  are  sufficient  for  all  the  ordinary  needs  of  the 
bank,  is  a  cashier  performing  an  official  act  when,  in  the  temporary 
absence  of  the  teller,  he  steps  to  the  teller's  place  and  receives  a 
deposit  ?  Or  is  the  teller  acting  outside  his  duty  when,  under  cor- 
responding circumstances,  at  the  cashier's  request,  he  answers  the 
ordinary  calls  at  the  cashier's  table.  We  think  not.  We  think 
any  such  interchange  of  assistance  as  temporary  need  may  require, 
is  fairly  within  the  contemplation  of  any  appointment  to  such  a 
place,  of  the  undertaking  in  accepting  it  and  of  any  official  bond 
that  might  be  given  by  the  appointee.  If  this  were  not  so,  every 
officer  in  a  bank  would  require  an  assistant,  or  the  business  of  the 
bank  would  come  to  a  stop  whenever  temporary  illness  or  any 
necessity  whatever  should,  for  any  time,  however  short,  take  him 
from  his  desk.  We  agree  entirely  with  the  defence  that  it  is  not 
legally  competent  to  impose  new  duties  upon  an  officer  to  the  pre- 
judice of  his  sureties,  but  we  do  not  think  such  a  temporary  assign- 
ment is  a  case  of  that  nature.  The  officer  is  merely  giving  the 
temporary  aid  which  must  have  been  contemplated  in  his  employ- 
ment ;  and  if  he  were  to  refuse  to  give  it  when  having  no  better 
reason  than  that  he  did  not  consider  it  a  part  of  his  business,  he 
would  have  been  likely  to  be  regarded  by  his  superiors  as  altogether 
too  unaccommodating  for  their  purposes.  It  would  not  be  too  much 
to  expect  a  dismissal  under  such  circumstances. 
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limited  by  the  recital.    A  surety  is  never 
to    be   implicated    beyond    his    specific 
engagement,  and  his  liability  is  always 
strictissimi Juris f  and  must  not  be  extended 
by  construction. ' '    Conse(iuently  the  sure- 
ties were  not  liable  for  a  default  com- 
mitted  after   the   appointment  of  their 
principal   to  another  position  than  that 
of  bookkeeper.     They  undertook  for  his 
fidelity  only  while   he  was  bookkeeper. 
**  But   if,  while  bookkeeper,  the  duties 
of  any  other  office,  trust  or  employment 
relating  to  the  business  of  the  bank  were 
assigned   to  him,  their  obligation   was 
also  to  extend  to  the  discharge  of  those 
duties."     The  above  case  is,  by  reason 
of  the  broad  language  of  the  condition 
of  the  bond,  a  striking  illustration  of  the 
principle  that  the  sureties  on  an  official 
bond  are  not  liable  for  defaults  committed 
by  their  principal  after  his  promotion  to 
a  different  position  than  that  specified  in 
the   bond.     A  principle  of  law   about 
which  there  is  no  kind  of  doubt  in  ordin- 
ary cases.     See,  Manufacturers*  Bank  v. 
Dickerson,  41  N.  J.  Law  449,  where  the 
bond  was  conditioned  for  the  performance 
of  the  duties  of  an  assistant  clerk  in  a 
bank,  and  the   principal  was  promoted 
to  the  position  of  bookkeeper,  the  sure- 
ties were  held  not  liable  for  his  default, 
while  holding  the  latter  position. 

2.  The  particular  case,  on  the  other 
hand,  represents  another  class  of  cases. 
In  that  case  the  bond  was  conditioned 
for  the  faithful  performance  of  the  duties 
of  a  receiving  teller.  The  principal  in 
the  bond  was  holding  that  office  at  the 
time  of  the  default,  but  was  temporarily 
acting  as  general  teller,  in  the  absence 
of  that  officer,  and  while  acting  as  such 
was  guilty  of  embezzlement.  The  bond 
appears  to  have  been  loosely  drawn. 
Had  it  contained  the  condition  which  we 
have  seen  was  inserted  in  the  bond  in 
National  Mechanics^  Banking  Association 
v.  Conkling^  supra^  no  question  could 
have  arisen  as  to  the  liability  of  the 
sureties.  But  notwithstanding  the  gen- 
eral character   of  the  bond  the  sureties 


were  held  liable,  and  there  can  be  little 
doubt  but  that  the  holding  was  correct. 
In  Rochester  City  Bank  v.   Elwood,  21 
N.  Y.  88,  the  bond  was  conditioned  for 
the  faithful  discharge  of  the  trust  reposeil 
in  the  principal  as  assistant  bookkeeper. 
The  court  held  it  to  be  an  engagement 
that  he  would  not  avail  himself  of  his 
position   to  misapply  Or  embezzle  the 
funds  of  his  employer,  and  that  it  was 
immaterial   that  the  embezzlement  was 
committed    while   the   bookkeeper    was 
keeping    a   journal,    which,    when   he 
entered  upon   his   duties,  and   usually, 
was  kept  by  the  teller,  and  that  fraudu- 
lent entries  were  made  in  such  journal 
to  cover  his  default.  In  German- American 
Bank  V.   Auth,  87  Penn.  St.  419,  the 
question  arose   on  the  bond  of  a  bank 
messenger,  conditioned  that  he  sbonld 
conduct  himself  honestly  and  faithful!/ 
as  such  messenger.     The  sureties  were 
held  liable  for  money  stolen  by  him  from 
the  bank,  and  it  was  held  to  be  whoUj 
immaterial  whether  he  was  acting  at  the 
time  within  the  scope  of  his  employment 
as    messenger    or    not.     In   Minor  t. 
Mechanics^  Bank  of  Alexandria^  1  Peters 
46,  it  was  held  that  the  official  bond  of 
a  cashier  of  a  bank  must  be  construed  to 
cover  all  defaults  in  duty  which  might 
be  annexed  to  the  office  from  time  to  time, 
by  those  authorized  to  control  the  affairs 
of  the   bank :  that  the  sureties  in  the 
bond  were  presumed  to  enter  into  their 
contract  with  reference  to  the  rights  and 
authorities  of  the  president  and  directors 
under  the  charter  and    by-laws.    Op- 
posed to  these  cases  stands  the  solitary 
case,  so  far  as  we  have  been   able  to 
discover,  of  Allison  v.  Farmers*   Bank, 
6  Band  (Va.)  204.     In  that  case  it  was 
held,  by  a  divided  court,  that  the  sure- 
ties were  not  liable  for  a  felonious  taking 
of  money  by  a  bookkeeper,  from  the 
drawer  of  a  bank.    The  case  was  decided 
upon  the  theory  that  the  sureties  did  not 
intend    to    bind   themselves    that  their 
principal  should  not  commit  a  felony. 
3.    Intermediate    between    the    two 
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no  authority  to  release  a  sheriff  from  his 
obligation  to  pay  over  county  moneys 
which  had  been  lost  or  stolen  through 
no  fault  of  his.  In  Board  of  Education 
Y.  McLandsboroughj  36  Ohio  St.  227,  it 
was  held  to  be  in  the  power  of  the  legis- 
lature to  grant  such  relief.  But  in 
People  V.  Supervisor,  16  Mich.  254,  and 
in  Bristol  v.  Johnson,  34  Id.  123,  it  was 
held  that  the  legislature  had  no  such 
power,  as  it  amounted  to  the  auditing 
of  a  private  claim,  a  thing  forbidden  by 
the  constitution  of  that  state. 

2.  Where  a  public  officer  executes  an 
official  bond  which  is  not  required  by 
statute,  such  bond  is  void  for  want  of  a 
consideration :  State  v.  Heisey,  56  Iowa 
404.  And  where  a  statutory  bond  goes 
beyond  the  requirements  of  the  statute, 
it  is,  for  the  excess,  without  any  obliga- 
tory force:  United  States  v.  Ellis,  4 
Sawyer  592.  Where  an  officer  is  required 
to  perform  a  duty  special  in  its  nature, 
and  to  give  a  special  bond  for  its  faithful 
performance,  no  liability  attaches  to  his 
general  bondsmen  for  a  default  in  the 
performance  of  the  special  duty,  in 
the  absence  of  any  declaration  that  they 
shall  also  be  liable :  Board  of  Super- 
visors V.  Ehlers,  45  Wis.  281  ;  Common- 
wealth y.  Toms,  45  Penn.  St.  408  ;  State 
V.  Johnson,  55  Mo.  80 ;  Williams  v. 
Morton,  38  Me.  52 ;  State  v.  Young, 
23  Minn.  551  ;  State  v.  Corey,  16  Ohio 
St.  17  ;  Henderson  v.  Coover,  4  Nev. 
429 ;  Waters  v.  State,  1  Gill  302  ; 
People  V.  Moon,  3  Scam.  123. 

3.  Where  the  statute  prescribes  that  an 
officer  shall  hold  during  a  stated  term, 
and  until  his  successor  is  elected  and 
qualified,  the  question  arises,  whether  the 
sureties  will  be  liable  for  delinquencies 
committed  after  his  stated  perio<l  has 
elapsed,  but  before  his  successor  has 
been  appointed  or  qualified  ?  The  author- 
ities are  not  harmonious.  Some  few  cases 
hold  that  the  sureties  will  continue  liable 
after  the  stated  period  has  elapsed,  and 
until  the  successor  has  been  actually  ap- 
pointed and  qualified  :  Long  v.  Seay,  72 


Mo.  648 ;  Thompson  v.  Staie,  37  Miss. 
518  ;  ^o/e  v.  Berg,  50  Ind.  496  ;  Plocer 
County  Y,  Dickerson,  45  Gal.  12;  State 
V.  Daniel,  6  Jones  (N.  C.  Law)  444 ; 
Sparks  V.  Bank,  9  Am.  Law  Reg. 
(N.  S.)  365.  But  if  the  officer  is  him- 
self re-elected  or  re-appointed,  and  thus 
becomes  his  own  successor,  and  fails  to 
give  a  new  bond,  the  sureties  on  the 
original  bond  will  not  be  liable  for  a 
default  occurring  in  the  second  term: 
Savings  Bank  y.  Hunt,  72  Mo.  597; 
Harris  Y.  Babbitt,  4  Dillon  185. 

The  weight  of  authority,  and  the 
better  considered  cases,  hold  that  the 
bond  is  only  intended  to  cover  the  reason- 
able time  necessary  to  enable  a  successor 
to  be  elected  and  qualified,  and  that  if  a 
default  takes  place  after  such  reasonable 
time  has  elapsed,  the  sureties  will  not  be 
liable :  Bigelow  v.  Bridge,  8  Mass.  275  ; 
Chelmsford  v.  Demarest,  7  Gray  1  ;  Dover 
Y.  Twombly,  42  N.  H.  59 ;  Welch  v. 
Seymour,  28  Conn.  387  ;  State  Treasurer 
V.  Mann,  34  Vt.  371  ;  Mayor,  ^.,  v. 
Horn,  2  Harr.  (Del.)  190  ;  Insurance 
Co.  v.  Smith,  2  Hill  (S.  C.)  590 ;  South 
Carolina  Society  v.  Johnson,  I  McCord 
41  ;  Committee  of  Public  Accounts  v. 
Greenwood,  1  Desaus.  (S.  C)  450; 
County  of  Wapello  v.  Bingham^s  Adm^r, 
10  Iowa  40  ;  Council  of  Montgomery  v. 
Hughes,  65  Ala.  201  ;  Harris  v.  Babbitt,  4 
Dillon  185.  In  the  case  last  cited,  Mr. 
Justice  Dillon  says  that  even  if  a  con- 
trary rule  should  be  recognised  in  the  case 
of  public  officers,  and  he  appears  to  bf 
clearly  of  opinion  that  it  should  not,  i* 
certainly  should  not  be  adopted  in  thr 
case  of  officers  of  private  corporations 
whose  continuance  in  office  under  sud' 
circumstances  would  be  due  to  the 
neglect  of  the  officers  entrusted  by  the 
corporation  to  manage  its  affairs.  The 
results  of  their  negligence  should  he 
visited  upon  the  corporation,  and  not 
upon  the  sureties.  A  leading  case  on 
tliis  whole  subject  is  that  of  Lord  Arling- 
ton v.  Merricke,  2  Saund.  40'),  which 
came   before   Lord    IIai.k.     The  bond 
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a  certain  sam  in  his  hands,  and  gives 
bond  to  acconnt  for  and  pay  over  moneys 
coming  to  his  hands  daring  the  term,  the 
sureties  on  the  bond  for  the  second  term 
will  be  responsible  for  the  money  so 
reported  to  have  been  in  his  hands,  and 
will  not  be  allowed  to  show  that  the 
defalcation  in  fact  occurred  during  a 
previous  term,  so  as  to  throw  the  liability 
on  the  sureties  for  the  first  term  :  Roper 
V.  Sangamon  Lodge,  91  111.  518  ;  Cowley 
v.  People,  95  Id.  249  ;  Mwley  v.  Toum 
of  Metamora,  78  Id.  394 ;  and  see 
Board  of  Education  v.  Fonda,  77  N.  Y. 
359  ;  United  States  v.  Boyd,  15  Pet. 
187.  Where  the  officer  fails  to  make  a 
report  at  the  close  of  his  first  term,  and 
to  make  a  settlement,  it  will  not  be  pre- 
sumed that  he  paid  the  funds  of  the  first 
term  to  himself  as  his  successor,  and  the 
sureties  on  the  first  bond  will  be  liable : 
Coons  V.  People,  76  111.  383. 

7.  Sureties  on  the  official  bond  of  a 
public  officer  are  liable  for  acts  done 
vtrtute  officii,  but  not  for  thoffQ  done  colore 
officii  I  Huffman  v.  Koppelkom,  8  Neb. 
344  ;   Ottenatein  v.  Alpaugh,  9  Id.  237. 

The  liability  of  sureties  on  official 
bonds  is  not  generally  measured  by  the 


law  requiring  the  sureties,  but  by  that 
imposing  the  duties  on  the  officer :  Di/er 
y.  Covington  Township,  28  Penn.  St.  186. 

Of  course  no  action  can  be  maintained 
on  an  official  bond  for  any  misfeasance 
of  any  officer  which  is  not  within  the 
terms  of  the  condition  of  the  bond,  or 
in  contemplation  of  the  law  requiring 
the  bond  :  Furlong  v.  Stale.,  58  Miss. 
717. 

8.  In  Vann  v.  Pipkin,  77  N.  C.  408, 
the  law  fixed  the  term  of  office  at  two 
years,  but  required  the  bond  to  be  re- 
newed annually.  The  bond  was  given 
in  September  1872,  but  was  not  renewed 
in  September  1873,  although  the  prin- 
cipal continued  in  office.  The  statute 
declared  that  a  failure  to  renew  the  bond 
should  create  a  vacancy  in  the  office. 
The  bond  was  conditioned  for  the  faith- 
ful collection  and  payment  of  the  taxes 
received  during  his  term  of  office.  Tlie 
default  occurred  in  1874.  The  sureties 
were  held  liable.  The  court  said  the 
failure  to  renew  the  bond  did  not  of 
itself  create  a  vacancy  in  the  office,  and 
that  it  was  necessary  that  proceedings 
should  first  be  taken  to  declare  the  office 
vacant. 

Hbnrt  Wade  Rooerb. 
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LAWRENCE  v.  NORTON. 

An  assignment  for  the  benefit  of  those  of  the  assignor's  creditors  who  should 
release  him,  with  a  reservation  of  the  surplus  to  the  assignor  himself,  is  fraudulent 
and  void  as  to  the  creditors  not  releasing. 

Statutes  allowing  preferences  among  creditors  should  be  strictly  construed,  and 
assignments  creating  such  preferences  should  be  held  void,  when  not  in  strict  com- 
pliance with  the  terms  of  the  law. 

A  Texas  statute  authorized  any  debtor  to  make  an  assignment  for  the  benefit  of 
such  of  his  creditors  only  as  would  consent  to  discharge  him,  and  provided  that  in 
such  case  the  benefit  of  the  assignment  should  be  limited  to  such  creditors.  Held, 
that  the  statute  must  be  confined  in  its  operation  to  assignments  which  transferred 
all  of  the  debtor's  property  for  the  benefit  of  creditors,  and  did  not  validate  an 
assignment  by  which  the  debtor  reserved  to  himself  an  interest  hi  the  surplus  after 
paying  the  releasing  creditors. 
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carry  into  full  eflfect  the  true  intent  and  meaning  of  these  presents, 
and  the  parties  of  the  third  part,  by  acceding  hereto,  and  by  ac- 
cepting the  benefits  herein  conferred,  hereby  and  thereby  agree  to 
and  with  the  said  party  of  the  first  part,  to  release  him  from  any  and 
all  claim  or  claims,  debt  or  debts,  demand  or  demands,  of  whatever 
nature,  which  they  respectively  have  and  hold  against  him,  and  this 
assignment  is  made  for  the  benefit  of  such  of  the  parties  of  the 
third  part  only  as  will  consent  to  accept  their  proportionate  share 
of  the  said  estate  of  the  said  party  of  the  first  part  and  discharge 
him  from  their  respective  claims. 
Defendant  demurred. 

Henry  ^  Hill,  for  plaintiff. 

Crawford  ^  Smith,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Pardee,  J. — The  demurrer  presents  the  question  whether 
che  foregoing  assignment  is  fraudulent  on  its  face,  and  therefore 
void  as  against  the  assignor's  creditors. 

If  it  is  valid  and  shall  be  carried  out,  and  the  trust  administered 
according  to  the  terms  specified,  its  effect  against  creditors  who  do 
not  grant  the  exacted  release,  will  be  to  delay  them,  according  to 
the  discretion  of  the  assignee,  for  an  indefinite  period  in  their 
remedies  against  the  property  upon  faith  of  which  they  gave 
credit,  if  their  remedies  are  not  entirely  lost ;  and  finally,  after 
this  indefinite  delay,  remit  them  to  proceedings  against  their  orig- 
inal debtor,  after  his  ass  ts  have  been  converted  into  ready  cash, 
and  put  into  his  pocket  beyond  the  reach  of  writs  of  fieri  facias. 
In  short,  in  such  case  the  debtor  has  enacted  a  forced  stav  law 
during  the  discretion  of  his  agent,  to  enable  him  to  convert  his 
property  into  such  convenient  shape  that  he  may  enforce  other 
terms  (to  suit  his  convanience)  with  his  already  delayed  creditors. 
If  the  assignment  is  held  valid,  but  the  trust  is  administered 
according  to  the  state  laws,  which  it  is  argued  have  the  effect  to 
validate  all  assignments,  curing  all  frauds,  in  act  or  intent,  and 
to  a  certain  extent  making  a  contract  for  the  assignor,  the  effect 
is  practically  the  same,  except  that  if  there  is  any  surplus,  afler 
preferred  creditors  amd  expenses,  &c.,  are  paid,  it  may  be  paid 
into  court  to  be  litigated  for. 

In  this  latter  case  as  to  the  administration  under  the  state  law 
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a  number  of  curious  queries  suggest  themselves,  which,  if  they 
were  satisfactorily  answered,  might  induce  creditors  to  view  assign- 
ments under  the  law  with  more  favor.  Where  and  when  is  the 
assignment  to  be  recorded?  When  is  it  to  take  effect?  IIow 
long  may  the  assignee  carry  it  in  his  pocket  ? 

Suppose  that  no  creditor  accepts  the  terms  of  the  debtor  ?  Could 
the  assignment  be  set  aside  ?  If  so,  when  ?  After  the  full  admin- 
istration of  the  assignee,  or  at  the  expiration  of  four  months  ? 
When  is  a  dividend  to  be  paid  accepting  creditors  ?  When  the 
assignee  can  pay  10  per  cent,  of  the  accepting  creditor's  claims,  or 
i?hen  he  has  funds  in  hand  sufficient  to  pay  10  per  cent,  of  the 
debts  due  by  "the  assignee?*' 

Suppose  the  assignee  can  collect  only  enough,  after  reasonable 
compensation,  necessary  expenses  and  attorney's  fee  at  discretion 
are  paid,  to  pay  9  per  cent,  of  the  debts  due  by  the  assignor  ? 

Many  other  questions  suggest  themselves,  but  all,  including  the 
foregoing,  throw  no  light  on  this  case — they  being  referred  to 
only  because  the  policy  of  the  law  has  been  discussed  at  the  bar, 
and  very  ably  justified  and  defended. 

The  assignment  aforesaid  makes  several  dispositions  and  con- 
ditions in  conflict  with  the  law  which  is  relied  on  to  maintain  it, 
but  the  chief  objection  made  to  its  validity  is,  that  the  assignment 
is  not  complete  of  the  assignor's  interests,  but  that  the  assignor 
reserves  an  interest  in  his  own  favor  in  the  property  assigned. 

The  Act  of  March  24th  1879,  Texas  Laws,  Acts  of  1879,  chap. 
53,  p.  57,  provides  : 

"Sect.  1.  That  every  assignment  made  by  an  insolvent  debtor, 
or  in  contemplation  of  insolvency,  for  the  benefit  of  his  creditors, 
shall  provide,  except  as  herein  otherwise  provided  for,  a  distri- 
bution of  all  his  real  and  personal  estate  other  than  that  which  is 
by  law  exempt  from  execution,  among  all  his  creditors  in  propor- 
tion to  their  respective  claims,  and  however  made  shall  have  the 
effect  aforesaid ;  and  shall  be  construed  to  pass  all  such  estate 
whether  specified  therein  or  not.  Any  and  every  assignment  shall 
be  proved  or  acknowledged  and  certified,  and  recorded  in  the  same 
manner  as  is  provided  by  law  in  conveyance  of  real  estate  or  other 
property. 

"  Sect.  3.  Any  debtor  desiring  so  to  do  may  make  an  assign- 
ment for  the  benefit  of  such  of  his  creditors  only  as  will  consent  to 
accept  their  proportionate  share  of  his  estate,  and  discharge  him 
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• 

from  their  respective  claims,  and  in  such  case  the  benefit  of  the 
assignment  shall  be  limited  and  restricted  to  the  creditors  consenting 
thereto.  The  debtor  shall  thereupon  be,  and  stand  discharged  from 
all  further  liabilities  to  such  consenting  creditors  on  account  of 
their  respective  claims,  and  when  paid,  they  shall  execute  and 
deliver  to  the  assignee  for  the  debtor  a  release  therefrom." 

Upon  the  construction  of  these  two  sections,  and  upon  the  com- 
mon law  the  validity  of  the  aforesaid  assignment  depends;  see 
Article  3218,  Revised  Code  of  Texas. 

It  seems  that  by  the  sections  aforesaid,  two  classes  of  assign- 
ments are  allowed. 

Under  the  first  section,  assignments  for  the  benefit  of  all  the 
creditors,  which  are  aided  by  the  law,  and  naturally  would  be 
favored  by  the  courts. 

Under  the  third  section,  assignments  for  the  benefit  of  preferred 
creditors,  who  are  preferred  on  their  own  election,  under  stress  of 
a  penalty  forfeiting  their  claim,  which  assignment  is  not  in  terms 
aided  by  the  law,  and  naturally  is  not  favored  by  the  courts. 

Prior  to  the  Act  of  1879,  an  assignment,  such  as  the  one  now 
under  consideration,  would  have  been  adjudged  void  on  its  face, 
because  therein  the  assignor  reserved  an  interest  in  the  estate 
assigned.  [See  the  leading  cases  in  Texas :  Baldwin  v.  Peet^  22 
Texas  708,  and  Baili/  v.  Milhy  27  Id.  434;  also  Barney  v. 
Crriffin^  2  N.  Y.  (Comstock)  Court  of  Appeals,  365;  Lettch  v. 
HolltBter,  4  Id.  211.] 

In  the  last  cited  case  it  is  said,  that  ^^  the  effect  of  such  an  assign- 
ment is  to  withdraw  the  property  of  the  debtor  from  legal  process, 
and  to  compel  creditors  to  await  the  execution  of  the  trust  before 
they  can  reach  the  surplus  reserved  to  the  former.  As  those  who 
are  excluded  from  the  benefits  of  the  assignment  cannot  enforce  its 
execution,  they  are  necessarily  hindered  and  delayed,  and  con- 
sequently, in  legal  contemplation,  defrauded.  It  is  of  no  conse- 
quence whether  the  surplus  is  large  or  small,  or  whether  anything 
remains  after  the  payment  of  preferred  creditors." 

The  creation  of  the  trust  shows  that  a  surplus  was  in  the  con- 
templation of  the  parties,  and  its  reservation  for  the  benefit  of  the 
assignor,  is  a  fraud  upon  creditors. 

These  cases,  and  the  arguments  so  clearly  exprQ8sed,*have  lost  no 
force  by  lapse  of  time. 
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The  statute  aforesaid  was  passed  in  the  sight  of  them,  and  I 
think  it  mast  be  construed  in  harmony  with  them. 

Counsel  have  hdinded  in  two  late  decisions  of  the  Supreme 
Court  of  Texas,  not  yet  reported,  in  which  that  learned  tribunal 
has  passed  upon  two  cases  arising  under  the  statute  aforesaid. 

The  first,  Blum  v.  Wellborn^  goes  to  the  extent  of  holding  that 
an  assignment  that  evidences  the  intention  to  pass  to  the  assignee 
all  of  the  property  of  a  debtor  subject  to  a  forced  sale  for  the  pur- 
pose of  distribution  among  creditors,  and  executed  in  substantial 
compliance  with  the  requirements  of  the  act,  will  be  aided  by  the 
law  as  to  form,  and  will  not  be  avoided  by  fraud  between  the  , 
assignor  and  assignee  in  secreting  and  appropriating  portions  of 
the  property  assigned. 

In  the  second  case,  Donoho  v.  Fish^  Brother^  ^  Co.j  it  is  held 
that  the  law  cannot  make  an  assignment  for  the  debtor,  but  that  it 
aids  an  assignment  which  evidences  an  intention  of  the  debtor  to 
comply  with  its  provisions ;  that  the  provisions  of  the  third  section 
of  the  Act  of  1879,  must  be  construed  in  harmony  with  the  prin- 
ciples laid  down  by  the  courts  of  the  several  states  in  which  it  has 
been  held,  in  the  absence  of  a  statute,  that  such  restrictions  upon 
the  rights  of  the  creditors  generally  might  be  imposed  by  the 
debtor,  and  that  an  assignment  containing  such  restrictions,  which 
does  not  of  itself,  or  with  the  aid  of  the  law,  transfer  all  of  the 
debtor's  property  for  the  benefit  of  his  creditors,  is  void  upon  its 
face. 

Following  these  two  cases,  as  to  the  construction  to  be  given  to 
the  Act  of  1879,  keeping  in  mind  that  the  law  cannot  make  a 
contract  for  the  debtor,  and  that  where  a  debtor  seeks  to  force 
releases  from  his  creditors  under  the  third  section  of  the  act,  he 
must  resign  all  of  his  property  not  exempt,  I  feel  warranted  in 
holding,  under  the  lights  to  which  the  court  refers  me,  and  herein- 
before cited  that,  as  in  the  assignment  before  the  court  the 
assignee  has  expressly  reserved  an  interest  to  himself  to  the  exclu- 
sion of  his  creditors,  the  same  is  on  its  face  null  and  void  and  of 
no  effect. 

Under  the  principle&  of  the  civil  law,  declaring  that  the  pro- 
perty of  the  debtor  is  the  common  pledge  of  all  the  creditors,  and 
which  principles  are  sound  in  justice  and  equity,  all  laws  and  acts 
preferring  creditors  ought  to  be  strictly  construed,  and  always 
avoided  when  not  in  strict  compliance  with  the  terms  of  the  law. 


264 


LAWRENCE  v.  NORTON. 


On  general  principles,  therefore,  I  am  of  opinion  that  the  third 
section  of  the  Act  of  1879,  as  allowing  an  unfair  and  partial 
assignment,  should  be  strictly  construed,  and,  therefore,  that  the 
assignment  in  this  case  should  be  held  null  and  void. 

The  other  points  argued  will  not  be  considered. 

The  demurrer  to  the  amended  original  petition  is  sustained. 


McCoRMiCK,  J.,  concurred. 

When  will  an  assignment  for  the  bene- 
fit of  creditors  be  deemed  fraudulent  in 
law  and  void  on  its  face,  as  against 
dissenting  creditors,  on  the  ground  that 
it  contains  provisions  for  the  benefit  of 
the  debtor  himself  to  the  prejudice  of  his 
creditors  ? 

First.  Reservations  of  Property. — An 
assignment  wherein  the  debtor  reserves 
for  Ills  own  use  any  portion  of  the  pro- 
perty assigned,  except  such  as  is  exempt 
by  law  from  levy  and  sale  on  execution, 
is  void.     For  example :  an  assignment 
stipulating  for  the  payment  of  a  specified 
sum,  for  the  support  of  the  debtor  and 
his  family  for  a  limited  time  {Afackie  v. 
Cairns,  5  Cow.  547)  ;  or  during  the  con- 
tinuance of  the  trust  {Richards  v.  Haz- 
zard,   1   Stew.  &  P.   139)  ;  or    for   the 
support  of  himself  and  wife  while  they 
live,  and  the  rest  of  his  family  until  able 
to  maintain  themselves  {Johnston  v.  Har- 
vy^  2  P.   &  W.    82)  ;  or  a  stipulation 
for  the  payment  of  the  debtor's  current 
family  expenses  l)efore  the  payment  of 
any   debts :  Henderson   v,   Downinrj^  24 
Miss.  106.    Compare  Afc^/Zwtfcr  y.  ^or- 
shall^  6  Binn.  338 ;  Harris  v.  Sumner^ 
2  Pick.  129  ;  Arthur  v.  Commercial  Dank, 
17  Miss.  394;   Citizens'  Fire  Ins,  Co.  v. 
IVa/Z/s,  23  Md.   173;    Whallon  y.  Scott, 
10  Watts  237. 

An  assijrnmcnt  is  void  which  provides 
for  the  payment  of  the  debtor's  expenses 
in  obtaining  the  benefit  of  the  insolvent 
act,  and  the  costs  of  defending  actions 
by  his  creditors  to  recover  their  debts  : 
Sewall  v.  Russell,  2  Paige  175  ;  Flanck 
y,  Schermerhorn,  3  Barb.  Ch.  644.     The 


debtor  cannot  provide  that  his  attomeyj: 
shall  be  paid  a  certain  sum  for  future 
services  and  advice  as  to  tlie  execution 
of  the  trust,  though  a  provision  for  pay- 
ment of  his  attorneys  for  services  in 
preparing  the  assignment  and  securing; 
its  proper  proof  and  record,  is  valid  :  U. 
S.  District  Court,  N.  D.  Miss.,  1881; 
Hill  y.  Agnew,  12  Fed.  Rep.  230. 

An  assignment  is  void  which  provides 
for  the  pajTnent  of  the  assignee  for  his 
future  advances  to,  and  future  liabilities 
for,  the  assignor,  in  preference  to,  or 
to    the  exclusion    of    debts    contracted 
prior  to  the  assignment.    Such  an  attempt 
to  secure  a  future  credit  and  benefit  to 
the  assignor  cannot  be  sustained :  Bar- 
num  V.  Hemp8te€id,  7  Paige  568 ;  Curri^ 
V.   Hart,   2    Sandf.   Ch.  353.     For  the 
same  reason,  a  provision  for  the  security 
of  all  who  should  become  indorsers  for 
the    debtor     vitiates    the     assignment: 
Lansing  v.  Woodicorth,  1  Sandf.  Ch.  43. 
But  the   debtor  may   provide    for   the 
security  of  one  who  is  contingently  liable 
as  indorser  for  him  {Bamum  v.  Hemp- 
stead, supra),  and  hence  an  assignment 
to  pay  debts   **due  and  to  grow  due," 
was   held    valid,    as   referring  only  to 
existing  liabilities,  whether  matured  or 
to  mature:  Van  Hooky,  IFaZf on,  28  Tex. 
59. 

The  assignment  is  not  void  by  reason 
of  the  failure  of  the  debtor  to  convey  all 
his  property,  but  by  reason  of  his  reserva- 
tion of  8om«  part  of  the  property  conveyed. 
He  may  except  a  portion  of  his  property 
from  the  operation  of  the  conveyance, 
since  as  the  title  to  such  portion  has  . 
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nerer  passed  to  the  assignee,  it  remains 
in  his  bands,  open  to  the  pursuit  of 
creditors,  as  if  no  assignment  had  been 
made,  and  their  remedies  againHt  it  have 
not  been  hindered  or  delayed  :  Carpenter 
V.  Underwood,  19  N.  Y.  520  ;  Knitjht  v. 
Waierman,  36  Penn.  St.  258 ;  Bates  v. 
Abieman,  13  Wis.  644 ;  Canal  Bank  v. 
Cox,  6  Me.  395  ;  Ingraham  v.  Grigg,  21 
Miss.  22.  Thus,  an  assignment  of  all 
the  debtor's  property  of  every  descrip- 
tion, "  reserving  to  myself,  however,  out 
of  the  aforesaid' '  property,  certain  arti- 
cles, was  held  invalid  as  a  reservation 
out  of  the  property  conveyed  (^Sugg  v. 
TtUman,  2  Swan  208)  ;  while  in  anothef 
esse  in  the  same  state,  an  assignment  of 
all  the  debtor's  property  ''except  such 
as  is  exempt  from  execution,"  was  held 
valid,  without  regard  to  the  fact  of 
exemption,  as  an  exception  from  the 
operation  of  the  conveyance  :  Farquhar- 
«M  V.  McDonald,  2  Heisk.  404. 

A  reservation  of  such  property  as  is 
by  law  exempt  from  levy  and  sale  on  exe- 
cution, will  not  make  the  assignment  void, 
since  the  creditors  are  not  hindered  by  the 
debtor's  retaining  that  which  they  had 
no  rig:ht  to  touch :  MuJford  v.  Shirk,  26 
Penn.  St.  473  ;  Knight  v.  Waterman,  36 
Id.  258;  Lininger  v.  Rajfmond,  9  Neb. 
40.  But  the  cases  are  in  conflict  as  to 
the  necessity  of  specifically  describing 
the  property  reserved  by  the  debtor  under 
the  exemption  laws.  Some  authorities 
bold  a  specific  mention  of  the  property 
is  not  necessary,  and  that  a  reservation 
of  "  such  property  as  is  by  law  exempt," 
is  valid  :  Richardson  v.  Marqueze,  59 
Miss.  80;  Brooks  v.  Nichols,  17  Mich. 
38;  HoUister  v.  Loud,  2  Id.  309; 
Gamor  v.  Frederick,  18  Ind.  507  ;  Mul- 
ford  V.  Shirk,  26  Penn.  St.  473.  A 
reservation  of  the  **  benefit  of  any  and 
sll  exemption  laws,"  will  not  avoid  the 
■ssignment:  Heckman  v.  Afessinger,  49 
Pfenn.  St.  465.  On  the  other  hand,  an 
assignment  reserving  "  so  much  as  I  am 
by  law  allowed  to  retain  free  from  execu- 
tion," has  been  held  void,  the  ooort 

Vol.  XXXI.. 


saying:  "How  are  excluded  creditors 
to  know  what  articles  in  particular  are 
claimed  under  those  acts  (of  exemption), 
if  they  are  tlirown  into  confusion  with  a 
large  quantity  of  the  same  nature  and 
description.  The  person  claiming  the 
benefit  of  exemption  must  set  apart  what 
the  law  allows  him,  that  it  may  be 
known  by  all  who  are  concerned,  and 
separated  from  that  part  of  his  estate 
which  is  subject  to  his  debts.  But  in 
this  deed,  it  is  included  in  the  conveyance 
with  the  mass  of  his  nroperty  and  reserved 
in  general  terms.  Creditors  are  not 
able  to  judge  whether  the  quantity  or 
kind  of  property  specified  in  tlic  law  is 
claimed,  as  there  is  no  separation  or 
description  of  it:"  Sugg  v.  ^Tillman, 
2  Swan  208.  An  assignment  reserving 
**  property  to  the  value  of  $400  each 
which  said"  assignors  **  shall  elect  to 
retain  as  stock  in  trade  under  the  laws 
of  the  State  of  Kansas  exempting  cer- 
tain property  from  sale  on  execution  or 
other  process,"  was  held  void  on  its  face 
CClark  V.  Bobbins,  8Kans.  574)  ;  though 
the  same  court  held  an  assignment  by  a 
partnership  of  all  their  property  *'  except 
what  is  by  law  exempt,"  valid,  the 
provision  being  nugatory,  as  none  of  the 
asftigned  property  was  exempt :  Dodd  v. 
Hills,  21  Kans.  707. 

Second.  Reservation  of  possession  and 
control, — If  the  debtor  reserves  the  right 
to  retain  possession  of  the  property 
assigned,  or  stipulates  for  its  use,  this  is 
deemed  a  reservation  for  his  benefit 
inconsistent  with  the  right  of  creditors, 
and  will,  in  general,  render  the  assign- 
ment void  :  Spence  v.  Bagwell,  6  Gratt 
444  ;  Sheppards  v.  Turpin,  3  Id.  378  ; 
Lockhart  v.  Wyatt,  10  Ala.  231  ;  Mont- 
gomery's ExWs  y,  Kirksey,  26  Id.  172; 
King  v.  Kenan,  38  Id.  63;  Knight  v. 
Bxcker,  12  N.  J.  Eq.  214.  An  assign- 
ment reciting  that  it  was  understood  that 
the  debtor  might  retain  possession  until 
default  in  payment,  was  held  void  :  Reed 
V.  Pelletier,  28  Mo.  173.  And  the  vice 
of  Buch  a  Btiptdation  is  not  cured  by  a 
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provision  that  the   assignor   shall  give 
bond,  with  good  security,  to  the  assignee, 
to  deliver  the  property  on  the  day  of 
sale.     He  has  no  right  to  substitute  such 
security  for  the  property  assigned  :  Green 
y.  Trieber,  3  Md.  11.     But  this  rule  has 
not   been  fully  adopted  in   some  cases. 
Thus,  it  has  been  held  that  a  stipulation 
to  retain  possession  as  the  agent  of  the 
trustees  and   under  their  control,   was 
valid  {Janney  v.  Barnes^  11  Leigh  100, 
as  explained  in  Sheppards  y.   Turpin,  3 
Oratt.  373)  ;  and^  a  later  case  in  the 
same  State,  an  assignment  reserving  pos- 
session until  a  specified  day  and  the  right 
Uf  receive  the  profits  of  business  unless 
the  assignor  consented  to  an  earlier  sale 
of  the  property,  was  held  not  void  on  its 
face,  on  th^  autliority  of  prior  decisions, 
though   their  soundness   was   doubted  : 
Lkince  v.  Seaman,  11  Gratt.  778.     In  a 
recent  case,  a  deed  of  trust,  conveying, 
among  other  property,  land,  horses,  cat- 
tle, farming  implements,  household  and 
kitchen   furniture,    growing    grain   and 
vegetables,  and  stipulating  for  possession 
by  the  grantor  for  three  years,  upon  his 
paying  interest  on  the  debts  provided  for, 
was  held  not  fraudulent  per  «e,  although 
some  of  the  property  reserved  would  be 
consumed  in  the  use.    It  might  indirectly 
strengthen  the  security  by  ministering  to 
the   improvement  and    support  of    the 
important  and  substantial  subjects,  relied 
on  as  security  :  Sipe  v.  Eannan,  26  Gratt. 
563.     It  is  to  be  noticed,  moreover,  that 
tliis  property  could  not  have  been  made 
available   to  a  judgment    creditor,   by 
reason  of  the  stay  law.     In  Baxter  v. 
Wheeler,  9   Pick.    21,  an   assignment, 
containing  a  covenant  on  the  part  of  the 
trustees  to  allow  the  assignor  to  use  and 
occupy  the  property,  committing  no  waste 
thereon,  until  it  should  be  sold  or  dis- 
posed of  in  the   due   execution  of  the 
trust,  was  held   not  per  se  fraudulent. 
In  Young  v.  Booe,  11  Ired.  L.  347,  a 
deed   of  trust  of  a  cotton  factory,  pro- 
viding that    the  grantor    might  retain 
possession   for  eleven  months,  and  his 


family  be  supported  during  that  time, 
out  of  the  profits  of  the  business,  wis 
held  not  necessarily  void,  but  that  the 
question  was  for  the  jury  whether  the 
provisions  were  for  the  benefit  of  the 
creditors.  See  also,  Moore  v.  Collinsy  3 
Dev.  126.  In  Perry  Ins,  Co.  v.  Foster ^ 
58  Ala.  502,  an  assignment  reserving 
possession  of  growing  crops  to  be 
delivered  to  the  trustee  as  soon  u 
gathered,  was  sustained.  If  the  time 
fixed  for  sale  of  the  assigned  properly 
be  reasonable,  a  reservation  of  possession 
until  sale,  is  not  a  badge  of  fraud  :  Hemp- 
stead v.  Johnston,  18  Ark.  123. 

The  equitable  interests  in  the  assigned 
property  should  be  fixed  and  determined 
irrevocably  in  the  assignment  itself,  and 
nothing  should  be  left  subject  to  the 
future  control  or  discretion  of  the  as- 
signor :  Bamum  v.  Hempstead,  7  Faige 
568 ;  Pierson  v.  Manniny,  2  Mich.  445. 
If  the  assignor  reserves  the  right  of 
revoking  or  altering  the  trusts,  the  assign- 
ment is  void :  Murray  v.  Riggs,  15 
Johns.  571.  He  cannot  reserve  the 
right  to  give  a  subsequent  preference 
{Sheldon  V.  Dodge,  4  Dev.  217  ;*  Hyshp 
y.  Clarke,  14  Johns.  458;  Kercheis  v. 
Schloss,  49  How.  Pr.  264  ;  Mitcltell  v. 
Stiles,  13  Penn.  St.  182)1;  although  he 
fixes  a  definite  time  within  which  to 
declare  the  preference  :  Averill  v.  Loucks, 
6  Barb.  470.  It  has  been  held,  however, 
that  an  assignment  is  not  void  on  its 
face,  which  reserves  to  the  assignor  the 
privilege  of  adding  to  the  number  of 
preferred  creditors,  others  of  the  same 
class :  Cannon  v.  Peehles,  Ired.  L.  204* 
And  the  same  was  held  of  an  assignment 
'*  to  pay  such  other  debts  as  we 
(assignors)  may  hereafker  specify,  out 
of  any  surplus,  which  may  be  left  after 
paying  all  the  claims  and  debts  in  this 
deed  of  assignment  first  specified  :*'  Hall 
y.   Wheeler,  13  Ind.  371. 

A  reservation  of  the  right  to  appoint 
another  trustee  in  place  of  the  one  named 
(^Fellows  V.  Commercial  Bank,  6  Rob. 
(La.)   246),  or  to  name  his  snooessor 
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(PlcfuJ:  r.  Schermerhom,  9  Barb.  Ch. 
644),  vitiates  the  alignment,  thoagh  a 
reserTation  of  power  to  appoint  a  sabse- 
quent  trustee  in  case  the  one  named 
declines  to  accept  the  trusty  is  valid : 
Vansamis  v.  Miller,  S4  Conn.  180. 

The  services  of  the  assignor  may  be 
altnost  indispensable  to  the  assignee  in 
the  execatioQ  of  the  trust,  and  although 
the  assignment  is  not  avoided  by  a  clause 
empowering  him  to  employ  the  assignor 
in  winding  up  his  affairs,  if  he  thinks 
proper  {BaMers^  v.  Merchants*  Bank  of 
Mobile,  7  Ala.  765  ;  Coate  v.  Wiiliams, 
21  L.  J.Exch.  (N.  S.)  116;  9  Eng.  L. 
A  Eq.  481 ;  Miirkt  v.  Bill,  15  Gratt. 
400),  it  is  Yoid  if  it  stipulates  that  the 
issignee  shall  employ  him :  McClurg  v. 
Ledc^.  3  Penn.  &  W.  (Pa.)  83.  In 
Riadgkoff  V.  Guggenheim,  3  Cold.  284, 
the  as8ig;nment  contained  a  clause  that 
the  tmstee  "  is  to  employ  clerks,  includ- 
ing" the  assignor,  but  it  was  held  valid, 
the  court  regarding  the  matter  as 'left 
tntirelj  to  the  discretion  of  the  trustee. 

An  assignment  which  stipulates  that 
the  debtor  sl^all  have  the  right  to  continue 
hostness  and  to  sell  and  dispose  of  the 
goods  assigned  in  the  usual  course  of 
husiness,  is  void  :  Holmes  v.  Marshall, 
78  N.  C.  262  ;  Brooks  v.  Wimer,  20 
Mo.  503 ;  Billingsley* s  Admr,  v.  Bitnce, 
«8  Id.  547  ;  King  v.  Kenan,  38  Ala. 
M ;  Berry  t.  RUey,  2  Barb.  307  ;  HiU 
▼.  Agnew,  12  Fed.  Rep.  230 ;  Smith  v. 
Ijeavitts,  10  Ala.  92.  An  assignment 
empowering  the  trustee  at  his  discretion 
to  sell  the  property,  consisting  of  a  stock 
in  trade  '*  gradually,  in  the  manner  and 
00  the  terms  on  which  in  the  course  of 
their  business,''  the  assignors  "have 
wld  and  disposed  of  their  merchandise" 
is  Toid  on  its  face,  and  cannot  be  made 
good  by  proof  that  the  provision  was  in- 
serted for  the  benefit  of  creditors  and  was 
to  their  advantage  :  Ammoan  Exchange 
Bmkj,  Inloes,  7  Md.  380;  11  Id.  173. 

Third.  Stipulations  for  release. — ^The 
<riestion  is,  whether  an  assignment  is 
^ndered  fraudulent  and  void  on  its  face, 


by  reason  of  a  stipulation  for  release  of 
the  debtor  in  full,  either  as  a  condition 
of  participation  in  the  benefits  of  the 
assignment,  or  as  a  condition  of  pre- 
ference. To  adopt  the  language  of  the 
court  in  Gordon  v.  Cannon,  18  Gratt. 
410;  "No  man  can  read  Burrill  on 
Assignments,  in  which  all  or  nearly  all 
the  cases  on  this  subject  are  collected, 
without  being  struck,  if  not  confounded, 
by  the  great  conflict  among  them.  Not 
onlv  does  this  conflict  exist  between  the 
decisions  of  one  State  and  those  of 
another,  but  often  the  decisions  of  the 
same  state  arc  conflicting  in  themselves. 
Courts  after  going  in  one  direction  haVe 
veered  about  and  gone  in  another,  nnti] 
the  legislature  has  had  to  interpose  and 
solve  the  difliculty.*' 

In  New  York,  the  doctrine  against  the 
validity  of  assignments  cbntainingstipU' 
lations  for  release  has  been  carried  to 
the  extent  of  holding  the  assignment 
void  when  the  release  is  made  a  condition 
of  preference  merely.  "  Why  sliould  a 
debtor  be  permitted  in  this  way  to  operate 
upon  the  fears  of  his  creditors,  and  coerce 
them  into  his  own  terms.  *  *  ♦  If  a 
debtor,  therefore,  with  his  property  in 
his  own  hands,  and  open  to  the  legal 
pursuit  of  his  creditors,  can  satisfy  them 
that  it  is  for  their  interest  or  the  interest 
of  any  of  them,  to  accept  2s.  Bd,  in  the 
pound,  and  give  him  an  absolute  dis- 
charge, there  is  no  legal  objection  to  it ; 
they  treat  upon  equal  terms ;  tlic  ordinary 
legal  remedies  of  the  creditors  are  not 
obstructed.  But  the  case  is  materially 
changed  when  the  debtor  first  places  his 
property  beyond  the  reach  of  his  cred- 
itors, and  then  proposes  to  them  terms 
of  accommodation.  He  obstructs  their 
legal  remedies,  hinders  and  delays  them 
in  the  prosecution  of  their  suits  by  put- 
ting his  property  into  the  hands  of 
trustees,  with  the  view  of  getting  an 
absolute  discharge  from  his  debts,  and 
exempting  his  future  acquisitions  from 
all  liability.  It  has  been  decided  in  this 
court,  that  the  reservation  of  the  least 
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pecuniary  provision  for  the  assignor  or 
his  family,  renders  an  assignment  of 
this  description  fraudulent  and  void. 
How  much  more  valuable  is  a  discharge 
from  his  debts,  or  a  portion  of  them, 
to  an  insolvent  debtor,  than  a  temporary 
pecuniary  pittance^  Let  the  embarrassed 
debtor,  therefore,  assign  his  property 
for  the  benefit  of  whom  he  pleases ;  but 
let  the  assignment  be  absolute  and 
unconditional ;  let  it  contain  no  reserva- 
tions or  conditions  for  the  benefit  of  the 
assignor  ;  let  it  not  extort  from  tlie  fears 
and  apprehensions  of  the  creditors  or 
any  of  them,  an  absolute  discharge  of 
their  debts  as  the  consideration  of  a  par- 
tial dividend ;  let  it  not  convert  the 
debtor  into  a  dispenser  of  alms  to  his 
own  creditors ;  and  al)ove  all,  let  it  not 
put  up  his  favor  and  bounty  at  auction 
under  the  cover  of  a  trust,  to  be  bestowed 
upon  the  highest  bidder."  Per  Suther- 
land, J.,  in  Grover  v.  Wakeman^  11 
Wend.  187.  The  contrary  doctrine,  so 
far  as  to  allow  such  stipulations  as  a 
condition  of  preference,  has  been  main- 
tained in  several  States  :  Gordon  v.  Ckin- 
non^  18  Gratt.  387  ;  Nightingale  v. 
Harris,  6  R.  I.  321  ;  Rankin  v.  Lodor, 
21  Ala:  380  :  Finlay  v.  Dicker  son,  29  111. 
9.  "  This  must  be  regarded  as  a  mode 
of  creating  a  preference  among  creditors, 
and  the  act  of  the  releasing  the  debts 
voluntary  on  the  part  of  the  creditors, 
and  therefore  not  objectionable:"  Ilail 
V.  Denison,  17  Vt.  310. 

Upon  the  question  of  the  validity  of 
assignments  which  make  a  release  a  con- 
dition of  participation  in  any  of  the 
benefits  of  the  assignment,  judges  and 
text-writers  disagree  as  to  the  weight 
of  authority.  In  a  recent  case,  of  first 
impression,  in  Arkansas,  the  decisions 
on  the  point  were  reviewed  at  length, 
and  the  weight  of  authority  declared  to 
be  in  favor  of  the  validity  of  such 
assignments :  Clayton  Y.  Johnson^  36 
Ark.  406.  This  doctrine,  except  as 
afiected  by  statute,  is  firmly  established 
in  Pennsylvania  (LippincoU  v.  Barker ^ 


2  Biun.  174  ;  Bayney,  Wylie,  10  Watts 
309  ;  Wilson  v.  Kneppley,  10  S.  &  R. 
439  ;  Lea's  Appeal,  9  Barr  504)  ;  is 
maintained  in  Virginia  on  tlie  authority 
of  prior  decisions,  though  its  soundness 
is  questioned  {Gordon  v.  Cannon,  18 
Gratt.  387  ;  Skipwtik's  ExW  v.  Cunning- 
liam,  8  Leigh  271  ;  Kevan  v.  Branch, 
1  Gratt.  274)  ;  and  is  held  in  other 
states  :  McCall  v.  Hinkley,  4  Gill  128; 
Haven  v.  Richardson,  5  N.  11.  113; 
Canal  Bank  v.  Cor,  6  Me.  395 ;  3*o*- 
trand  v.  Atwood,  19  Pick.  281  ;  Aiken  v. 
Price,  Dudley  50 ;  Rankin  v.  Lodor, 
21  Ahi.  380 ;  Dockray  v.  Dockray,  2 
R.  I.  547.  In  England,  such  an  assign- 
ment has  been  held  valid  even  against 
a  claim  of  the  crown  :  King  v.  Watson^ 

3  Price  (Exch.)  6.  As  upholding  the 
New  York  doctrine,  declaring  such  as- 
signments fraudulent  and  void :  sec 
Lfyslop  V.  Clarke,  14  Johns.  458;  Zm 
V.  Talcott,  19  N.  Y.  146;  Austin  v. 
Bell,  20  Johns.  442  ;  Seaving  v.  Brin- 
kcrlioff,  5  Johns.  Ch.  329  ;  Atkinson  v. 
Jordan,  5  Ohio  289 ;  Conkling  v. 
Carson,  1 1  111.  503  ;  Henderson  v.  B/i«, 
8  Ind.  100. 

In  those  states,  upholding  such  assipi- 
ments,  it  is  held  essential  that  all  the 
property  of  the  debtor  should  be  con- 
veyed to  the  assignee  :   Green  v.  Trieber^ 

3  Md.  11  ;  Sangston  v.  Gaiiher,  Id.  40. 
Hence,  if  an  assignment  by  partners 
exacts  releases,  it  is  deemed  fraudulent 
and  void,  unless  it  conveys  the  separate 
property  of  each  partner  as  well  as  tlw 
partnership  assets :  T/iomas  v.  Jenks, 
5  Rawle  221  ;  Hennessey  v.  Western 
Bank,  6  W.  &  S.  300.     In  re  Wihon, 

4  Penn.  St.  430;  contra,  Spencer  v. 
Jackson,  2  R.  I.  35.  The  assignment  is 
valid  if  it  conveys  substantially  all  the 
debtor's  property:  Gordon  v  Cannon, 
18  Gratt.  387.  Thus,  an  assignment  by 
a  firm,  which  stipulated  for  releases, 
was  jield  not  void,  because  a  house  and 
lot  belonging  to  a  partner,  which  was 
encumbered  beyond  its  full  value,  was 
not  included  in  the  conveyance:  Fassit 
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T.  PkilltpHy  4  Whart.  399.  A«  to  the 
eifect  of  an  express  or  implied  reserva- 
don  of  the  surplus  to  tlie  grantor,  in  an 
assignment  stipulating  for  releases,  see 
infra. 

It  is  also  essential  that  snch  an  assign- 
ment  should  fix  the  time  within  which 
rrrditors  most  make  their  election.  If 
it  fixes  no  time,  within  which  the  release 
must  be  executed,  it  is  void  :  Mayer  t. 
Shields,  59  Miss.  107.  The  reason  of 
this  is  obriotu.  If  **  no  time  whaiCTcr 
L«  specified,  the  deed  necessarily  and 
iseritablr  works  a  fraud  on  creditors. 
None  of  them  can  receive  anything  until 
all  bare  made  up  their  mind»,  and  as  no 
rinie  is  fixed  within  which  thev  must  do 
this,  the  tnist  can  never  be  wound  up, 
save  by  the  interposition  of  a  court  of 
equity:"  Id.  The  assignment  is  void 
if  it  fixes  an  unrfKUftmabte  time,  within 
which  creditors  must  elect.  What  is  a 
reasonable  time  depends  on  the  circum- 
stances of  the  case.  '*  It  must  not  be  so 
short  as  to  deprive  creditors  of  a  fair 
oppommity  to  investigate  and  determine 
the  qnestion,  nor  yet  so  long  as  to  pro- 
duce unreasonable  delay  in  the  applica- 
tion of  the  property  to  the  liquidation 
of  the  debts:"  Id.  See,  also,  Gordon 
T.  Cannon,  18  Gratt.  387  ;  Ualsey  v. 
Whitney f  4  Mason  206  ;  Hetiderson  v. 
Bliss,  8  Ind.  100  ;  Pearpoint  v.  Grcduim, 
4  Wash.  C.  C.  232. 

Fourth.  Reservation  of  Surplus,  When 
will  a  reservation  to  the  debtor  of  the 
surplas  remaining  after  satisfying  the 
purposes  of  the  trust  render  the  assign- 
ment void  on  its  face  ?  Where  the 
assignment  provides  for  the  payment  of 
all  the  debts,  it  is  not  avoided  by  a  pro- 
vi-^ion  for  re-assignment  of  any  property 
or  re-pojment  of  any  surplus  in  the  hands 
of  the  assignee  after  fulfilling  the  trust,  as 
this  is  no  more  than  the  law  implies  with- 
out any  such  provision  :  Sangston  v.  Gai- 
thfr,  3  Md.  40 ;  Wintringham  v.  Lafoy,  7 
Cow.  735;  Hentpstead  T,  Johnston,  18 
Ark.  123;  Lininger  v.  Raymond,  9  Neb. 
40.    And  there  is  no  distinction  in  this 


respect  between  an  assignment  by  a 
bank  or  other  corporation  and  one  by 
an  individual :  Dana  v.  Bank  of  U,  6',, 

5  W.  &  S.  223. 

Where  an  assignment  provides  for 
only  a  part  of  the  creditors,  and  reserves 
to  the  ast«ignor  tlu*  surplus  after  the  pay- 
ment of  the  debts  provided  for,  it  is 
held  in  New  York  and  a  few  other  states, 
to  render  the  assignment  fraudulent  and 
void  on  its  face,  and  that  it  cannot  be 
made  good  by  showing  that  there  would 
be  no  surplus  after  paying  the  preferred 
creditors :  Goodrich  v.  Downs,  6  Hill 
438  ;  Barney  v.  Grijin,  2  N.  Y.  365  ; 
Lansing  v.  \Voo(hcorth,  1  Sandf.  Ch.  43 ; 
Curtis  v.  ZkwwW,  15  N.  Y.  9  ;  Fairchild 
V.  Hunt,  14  N.  J.  Eq.  367  ;  Truitt  v. 
Caldwell,  3  Minn.  364  ;  Lill  v.  Brant, 

6  Bradw.  366  ;  Schwab  v.  Evaus,  Id. 
466.  Thus,  where  a  firm  assigned  all 
the  firm  property  and  certain  real  estate 
of  which  the  partners  were  tenants  in 
common,  and  reserved  the  surplus  after 
payment  of  the  firm  debts,  the  as- 
signment was  held  void,  because  of 
the  reservation  without  providing  for 
payment  of  the  individual  debts  of 
the  partners:  Collomb  v.  Caldwell,  16  N. 
Y.  484 ;  Goddard  v.  Hapgood,  25  Vt. 
351:  Therassmy.  Hickok,  37  Id.  454 ; 
though  it  would  have  been  otherwise  if 
firm  property  only  had  been  assigned : 
Collomb  V.  Caldwell,  supra ;  Bogert  v. 
Ilaighty  9  Paige  297,  302.  But  an 
assignment  of  a  portion  of  the  debtor's 
property  to  pay  part  of  his  debts,  and 
not  expressly  providing  for  distribution 
of  a  possible  surplus  among  his  other 
creditors,  is  not  void  on  its  face  by 
reason  of  the  resulting  trust  in  the 
debtor's  favor  after  the  debts  specified 
are  paid,  unless  it  is  merely  colorable 
and  made  for  the  sake  of  the  resulting 
trust :  Wilkfs  v.  Ferris,  5  Johns.  335  ; 
Doremus  v.  Leicis,  8  Barb.  124  ;  contra, 
Pierson  v.  Manning,  2  Mich.  445.  An 
assignment  of  property,  insiifllicient  to 
pay  the  debts  provided  for,  is  not 
rendered  void   by  the  absence  of  any 
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prorision  for  the  application  of  a  surplus 
to  other  creditors :  Bishop  y.  Halsey,  3 
Abb.  Pr.  400 ;  nor  by  an  express  reser- 
vation according  to  Andrews  v.  Ludlow^ 
22  Moss.  28;  Richards  v.  Levin,  16 
Mo.  596.  On  the  other  hand,  an  as- 
signment, to  pay  specified  debts,  of  a 
larger  amount  of  property  than  the 
trustee  is  authorized  to  distribute,  is 
void,  because  of  the  resulting  trust  to 
the  assignor  after  those  debts  are  paid : 
Hooper  v.  TWikerman,  3  Sandf.  311; 
Whtdlon  V.  Scott,  10  Watts  237. 

That  assignments  to  pay  only  part  of 
the  assignor's  creditors,  and  expressly 
reserving  the  surplus,   are  not   neces- 
sarily void,  is  maintained  by  the  weight 
of   authority,  on  the  ground   that  the 
reservation  is  hut  the  expression  of  the 
legal  effect  of  the  conveyance,  and  that 
creditors    can    pursue    their    remedies 
against  the  debtor,  following  the  surplus 
either  in  his  hands  or  those  of  the  trufrr 
tee :  Perry  Ins,   Co.  v.  Foster,  58  Ala. 
502 ;    Miller  v.    Stetson,    32   Id.    161  ; 
New  Albany f  ^c.  Railroad  Co,  v.  Huff', 
19    Ind.    444 ;    Livingston    v.    Bell,    3 
W.  &  S.  198 ;  Elyr.  Hair,  16  B.  Mon. 
230;  Rowland  v.  Coleman,  45:  Ga.  204  ; 
Dance  V.  Seaman,  11  Gratt.  778  ;  John- 
son V.    McAUister^s  Assignee,    30   Mo. 
327.     '*  This  reservation  of  die  surplus 
remaining    afler    the    payment  of   the 
debts  secured  by  the  terms  of  the  assign- 
ment, is  obviously  nothing  more  than 
a  stipulation  for  the  performance  of  a 
duty  which   the    law  would    recognise 
and  enforce  without  such  stipulation ; 
and    how   it  can    become   a   conclusive 
badge  of  fraud,  is,  on  principle,  difficult 
to  perceive  ;"   Floyd  v.   Smith,  9  Ohio 
St.  546. 

The  cases  are  in  conflict,  without  any 
decided  preponderance  of  authority,  as 
to  whether  an  assignment  stipulating 
for  a  release  is  rendered  invalid  by 
reason  of  a  reservation  to  the  assignor 
of  the  surplus  after  satisfying  the  claims 
of  creditors  who  consent  to  release  the 
debtor.     The  doctrine  of  the  principal 


case,  that  an  express  reservation  of  tfaf» 
surplus  in  such  an  assignment  avoids  it, 
is  supported  by  the  decisions  of  several 
states :    Hyslop    v.    Clarke,    14  Johns. 
458;    Berry    v.    Riley,    2  Barb.  807; 
Green  v.  Trieber,  3  Md.  1 1  ;  McForland 
V.  Birdsall,    14  Ind.    126.     And  it  is 
held  that  an  implied  reservation  of  the 
surplus,   where   the  assignment  makes 
no  disposition  of  that  remaining  after 
paying  releasing  creditors,  vitiates  the 
assignment    equally    with    an    expresF 
reservation  :  Malcolm  v.  Hodges,  8  Md 
418 ;   Bridges  v.  Hindes,  16  Id.  101 : 
Whedbee  v.   Stewart,  40   Id.  414.    In 
a  recent  case  in  the  U.  S.  District  Courr 
for  Mississippi,   an  assignment  making: 
a  release  in  full  a  condition  of  pay- 
ment of  a  certain  per  cent,  of  the  debt, 
without  providing  for  a  distribution  of 
any  surplus  among  the  non-as8entin<c 
creditors,   was  held   void  on  its  face, 
although  it  provided  for  the  payment 
of  all  other  creditors  out  of  the  sarplns 
remaining  after  paying  the  specified  per 
cent,  of  the  preferred   debts,  as  it  ap- 
peared from  the  face  of  the  assignment 
and  schedule  annexed  that  nothing  wonid 
be  left  to  the  non -assenting  creditors. 
''The  vice  of  the    release   demanded 
cannot  be  cured  by  a  contingency,  which 
it  is  apparent  from  the  face  of  the  con- 
veyance, schedule  and  proof,  can  never 
take  place:-*  Seale  v.  Vaiden,  10  Fed. 
Rep.  831. 

That  an  assignment  stipulating  for  a 
release  is  not  necessarily  void,  although 
it  do  not  direct  any  surplus  which  may 
remain  after  satisfying  the  claims  of  the 
accepting  and  releasing  creditors  to  be 
applied  to  the  payment  of  other  debts, 
or  even  though  it  direct  any  such  sur- 
plus to  be  paid  to  the  debtor  himself,  is 
maintained  by  a  number  of  authorities : 
Gordon  v.  Cannon,  1 8  Gratt.  387  ;  Haven 
V.Richardson,  5  N.  H.  113;  Conlding 
V.  Carson,  11  111.  503 ;  Finlay  v.  Dick- 
erson,  29  Id.  9  ;  Todd  v.  Buckman,  H 
Me.  41  ;  Livingston  v.  Bell,  3  Watts 
198 ;   Mechanics^    Bank  v.    Gorman,  \ 
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W.  it  S.  304 ;  Brown  t.  Lyon,  17  Ala.  from  the  relative  ralue  of  the  property 

659.    In  Nightingale  t.  Harris^  6  R.  I.  aMigned,  and  the  amount  of  the  debts, 

321,  audi  an  assignment  was  held  not  that  no  resulting  trust  could  result  to 

vitiated  by  an  ignptxed  reservation  to  the  the  debtor, 

sssignor  of  the  sorplos,  it  being  shown  Watlamd  E.  BiNJAJOir* 


Supreme  Court  of  Iowa. 

GREEN  V.  WILDING. 

When  the  court  can  pronounce  the  contract  of  an  infant  to  be  to  his  prejudice,  it 
is  void,  and  when  to  his  benefit,  as  for  necessaries,  it  is  good  ;  and  when  the  con- 
tract is  of  an  uncertain  nature,  as  to  benefit  or  prejudice,  it  is  voidable  only  at  the 
election  of  the  infant. 

A  conveyance  of  land  by  an  infant  for  a  money  consideration,  not  shown  to  have 
been  inadequate,  is  voidable  at  the  election  of  the  infant  within  a  reasonable  time 
after  attaining  majority. 

What  is  a  reasonable  time  within  the  meaning  of  the  statute,  depends  upon  the 
drcomstances  of  each  case. 

Where  the  only  excuse  offered  for  a  delay  of  three  or  four  years  in  bringing  suit 
to  avoid  the  conveyance  of  a  minor  was,  that  plaintiff  was  informed  by  others  than 
those  competent  to  give  legal  advice,  that  she  could  not  maintain  a  suit  till  her 
joonger  brother  reached  his  majority,  and  she  waited  three  months,  after  being 
informed  that  she  could  disaffirm  her  contract,  before  commencing  action.  Held, 
that  the  act  of  disaffirmance  was  not  within  a  reasonable  time. 

Appeal  from  Pottawattamie  District  Court. 

This  was  an  action  in  equity  to  compel  the  defendant  to  reconvey 
to  the  plaintiff  the  undivided  one-third  of  certain  eighty  acres  of 
land.  The  court  dismissed  the  plaintiff's  petition.  The  plaintiff 
appealed.     The  facts  are  stated  in  the  opinion. 

Ament  ^  Sims^  for  appellant. 

Wright  ^  Baldwin^  for  appellee. 

The  opinion  of  the  court  was  delivered  hy 

Day,  J. — In  1869,  one  C.  H.  Barton  died  seised  of  the  land  in 
question,  leaving  his  widow,  Rebecca  Barton,  and  his  children, 
Charles  B.  Barton  and  the  plaintiff,  his  sole  legal  heirs.  On  the 
19th  of  February  1872,  Rebecca,  Ida  and  Charles  Barton,  for 
the  consideration  of  9800,  conveyed  the  land  in  controversy  to 
the  defendant.     At  the  time  of  this  conveyance  the  plaintiff  was 
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thirteen  or  fourteen  years  of  age,  and  Charles  Barton  was  younger. 
No  order  of  court  was  obtained  appointing  a  guardian  of  the 
minors,  or  directing  the  sale  of  the  real  estate  in  question.  The 
purchase  was  made  by  the  defendant  at  the  urgent  solicitation  of 
Rebecca  Barton,  and  upon  her  representation  that  she  could  not 
otherwise  maintain,  educate  and  clothe  her  children.  It  does  not 
appear  but  that  the  price  paid  was  the  full  value  of  the  land  at  the 
time  of  the  purchase.  The  purchase-price  was  paid  to  Rebecca 
Barton.  The  plaintiff  lived  with  her  mother  until  her  marriage, 
in  September  1877.  The  plaintiff  was  born  in  March  1858  or 
1859.  This  action  was  commenced  on  the  14th  of  November 
1880,  when  the  plaintiff  was  either  twenty-one  years  and  eight 
months,  or  twenty-two  years  and  eight  months  of  age.  She 
assigns  as  the  reason  why  she  did  not  commence  the  action  sooner, 
that  she  was  advised  by  her  neighbors  and  her  mother  that  she 
could  not  bring  the  action  until  her  brother,  who  is  still  a  minor, 
became  of  age.  It  does  not  appear  that  slie  applied  for  or  received 
legal  advice  upon  the  subject.  She  commenced  the  action  about 
three  months  after  she  was  advised  by  one  McCoid  that  she  could 
do  so. 

1.  It  is  insisted  that  the  plaintiff's  deed  was  without  considera- 
tion, and  is,  therefore,  void.  The  consideration  was  paid  to  the 
plaintiff  *s  mother,  and  it  is  not  shown  to  have  been  inadequate. 
The  plaintiff  resided  with  her  mother  until  her  marriage,  and  it 
does  not  appear  but  that  she  received  the  full  benefit  of  the  con- 
sideration in  her  support  and  education.  The  rule  respecting  the 
contract  of  an  infant  is  as  follows :  "  That  when  the  court  can  pro- 
nounce the  contract  to  be  to  the  infant's  prejudice,  it  is  void,  and 
when  to  his  benefit,  as  for  necessaries,  it  is  good  ;  and  when  the 
contract  is  of  an  uncertain  nature,  as  to  benefit  or  prejudice,  it  is 
voidable  only  at  the  election  of  the  infant:*'  Keane  v.  Boycott,  2 
H.  Bl.  511 ;  2  Kent.  Com.  193 ;  Wheaton  v.  Uast,  5  Yerg.  41. 
The  case  of  Swafford  v.  Ferguson^  31  Am.  Rep.  639,  s.  c.  3 
Lea  292,  cited  and  relied  upon  by  appellant,  is  one  in  which  there 
was  no  consideration  whatever  for  the  conveyance  of  the  infant. 
The  conveyance  in  this  case,  in  our  opinion,  was  not  void,  but 
voidable  at  the  election  of  the  plaintiff  within  a  reasonable  time 
after  attaining  majority.     See  Code,  sect.  2238. 

2.  The  only  act  of  disaffirmance  which  the  plaintiff  did  in  the 
case  was  the  commencement  of  this  suit,  which  was  either  four 
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years  and  eight  months  or  three  years  and  eight  months,  after  she 
attained  her  majority.  In  Wright  v.  Germain,  21  Iowa  585,  it 
was  held  that  an  act  of  disaffirmance  about  two  years  after  the  plain- 
tiff attained  majority  was  too  late,  although  during  the  last  year 
of  that  time  he  had  been  in  the  military  service  of  the  United 
States.  In  Jones  v.  Jonea^  46  Iowa  466,  it  was  held  that  an  act 
of  disaffirmance  about  six  months  after  attaining  majority,  was 
not,  under  the  circumstances,  within  a  reasonable  time.  What  is 
a  reasonable  time  within  the  meaning  of  the  statute,  depends  upon 
the  circumstances  of  each  case :  Jenkins  v.  Jenkins,  12  Iowa  195. 
In  this  case  the  only  excuse  offered  for  the  great  delay  is  that 
the  plaintiff  was  informed  by  her  mother  and  neighbors  that  she 
could  not  disaffirm  the  contract  until  her  brother  became  of  age. 
She,  however,  did  not  take  legal  advice,  and  she  waited  at  least 
three  months  after  she  was  informed  that  she  could  disaffirm  the 
contract  before  she  commenced  the  action. 

In  our  opinion  the  plaintiff's  act  of  disaffirmance  was  not  within 
a  reasonable  time.     The  judgment  is  affirmed. 


There  has  been  comparatively  little 
legislation  in  this  country  respecting  the 
disability  of  infants  to  enter  into  con> 
tracts,  and  there  is  great  confusion  and 
conflict  among  the  aathorities  upon  the 
subject.  Section  223S  of  the  Code  of 
Iowa,  referred  to  by  the  conrt  in  the 
principal  case,  is  as  follows  :  *'  A  minor 
is  boand,  not  only  by  contracts  for  ne- 
cessaries, bnfe  also  by  his  other  contracts, 
unless  he  disaffirms  them  within  a  rea- 
sonable time  after  he  attains  his  majority, 
and  restores  to  the  other  party  aU  money 
or  property  received  by  him  by  virtue 
of  the  contract  and  remaining  within 
his  control  at  any  time  after  attaining 
his  majority.'* 

In  £ngland,  on  the  other  hand,  by 
the  statute  of  37  and  38  Vict.  c.  63,  all 
contracts  thenceforth  entered  into  by 
infants,  and  which,  bnt  for  the  statute, 
would  have  been  held  voidable,  are  made 
absolutely  void  and  incapable  of  ratifi- 
cation upon  arriving  at  majority.  In 
iome  of  the  United  States,  also,  con- 
tracti  entered  into  by  infants  cannot  be 
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enforced  unless  there  has  been  a  written 
ratification  after  attaining  majority.  8ee 
Thurlow  V.  Gilmore,  40  Me.  378  ;  sUt. 
of  Maine  1845,  c.  166  ;  Stem  v.  Fer- 
mafif  4  Met.  (Ky.)  309 ;  Booney  v. 
Reardin^  6  Bush  34,  40,  holding  that 
the  statute  does  not  apply  to  contracts 
for  necessaries. 

The  purpose  of  the  above  quoted  sec- 
tion of  the  Iowa  statute  is  to  fix  the 
limit  of  the  duration,  and  not  to  pre- 
scribe the  time  of  the  commencement  of 
the  period  within  which  a  minor  may  dis- 
affirm his  contract.  It  is  accordingly 
held  that  before  the  lapse  of  a  reason- 
able time  after  majority,  the  contract  of 
a  minor  may  be  disaffirmed  by  him, 
whether  the  disaffii-mance  takes  place 
before  or  afler  majority :  Childs  t.  Dob- 
bingf  55  Iowa  205. 

At  the  conmion  law  the  rules  as  to  when 
an  infant  may  disaffirm  his  contracts,  ap- 
pears to  be  that  **  aU  executory  contracts, 
which  are  voidable  on  the  ground  of  in- 
fancy, may  be  avoided  during  infancy  by 
the  infant  as  well  as  afterwards ;  as  when 
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a  minor  promises  to  pay,  &c.  So,  too, 
all  contracts  respecting  property  which 
are  executed  by  delivery  of  some  article, 
on  payment  of  money,  may  be  rescinded 
by  the  minor  both  before  and  after  the 
time  of  his  coming  of  age.  But  tlie 
conveyance  of  real  property  by  feoffment 
on  delivery  of  the  deed  which  comes  in 
lieu  of  payment,  or  by  any  other  con- 
veyance of  such  property,  in  fee,  for  life 
or  years,  cannot  be  avoided  before  the 
infant  attains  to  full  age."  See,  gene- 
rally. Reeves  Pom.  Rel.,  *254  ;  Tyler 
on  Inf.  and  Gov.,  ch.  iv.  p.  69,  {  30; 
Stafford  v.  Boo/,  9  Cow.  626 ;  EwelPs 
Lead.  Cas.  92,  96  ;  /2t7ey  v.  Mallory^ 
33  Conn.  207  ;  Chaptn  v.  Shqfer,  49  N. 
Y.  407  ;  Cogley  v.  Cushman^  16  Minn. 
401  ;  Zouch  V.  JFiirsonSf  3  Burr.  1794; 
EwelPs  Lead.  Cas.  3.  See,  however, 
Dunton  v.  Brown,  31  Mich.  182  ;  Boody 
V.  McKenney,  23  Me.  525. 

As  to  how  soon  after  attaining  ma- 
jority  the  infant  must  exercise  his  privi- 
lege of  disaffirming  his  voidable  deeds 
of  land,  &c.,  the  authorities  are  not 
agreed.  One  class  of  cases  hold  that  he 
must  avoid  his  deed,  if  at  all,  within  a 
reasonable  time  after  attaining  majority, 
which  is  the  same  rule  as  is  established 
by  the  above  quoted  statute  in  Iowa  as 
to  all  contracts  of  infants.  See  Hart- 
man  V.  Kendall,  4  Ind.  403 ;  Kline  v. 
Beebe,  6  Conn.  506  ;  Bxgdow  v.  Kinney, 
3  Vt.  359  ;  Richardson  v.  Boright,  9  Id. 
368 ;  Scott  V.  Buchanan,  1 1  Humph. 
476;  Hastings  v.  Dollarhide,  24  Cal. 
216  ;  Wallace  v.  Lewis,  4  Harr.  80  ; 
Harris  v.  Cannon,  6  Ga.  388.  The  same 
rule  has  also  been  applied  in  some  cases 
to  other  transactions.  See  Bish.  on  Cont., 
I  276;  Chapin  v.  Sha/er,  49  N.  Y.  412, 
a  chattel  mortgage  ;  Robinson  v.  Weeks, 
56  Me.  106,  an  action  to  recover  back 
money  paid  for  stock :  Little  v.  Duncan, 
9  Rich.  Law  59  ;  Summers  v.  Wilson,  2 
Cald.  469.  The  English  cases,  also, 
seem  to  lay  down  the  rule  that  the  in- 
fant is  bound  expressly  to  repudiate  his 
contracts  within  a  reasonable  time  alter 


arriving  at  majority,  and  that  if  hi 
neglect  so  to  do  his  silence  will  amount 
to  an  affirmance :  Dublin,  etc.,  Railway 
Co,  V.  Black,  16  Eng.  L.  &  £q.  556 
and  note;  22  L.  J.  (N.  S.)  Ex.  94; 
8  Exch.  181  ;  Holmes  v.  Bhgg,  8 
Taunt.  35  ;  s.  0.  1  Moore  466  ;  North 
Western  Railway  v.  McMichael,  5  Ex. 
114;  Leeds,  etc.,  Railway  v.  Feamley, 
4  Ex.  26 ;  Cork,  etc.,  Railway  Co.  v. 
Cazenove,  10  Q.  B.  935.  The  more 
reasonable  opinion,  and  that  supported 
by  the  weight  of  authority,  seems  to  be 
that  in  the  case  of  deeds  of  land  exe- 
cuted by  infants,  mere  acquiescence  short 
of  the  period  of  limitation,  and  not  ac- 
companied by  circimistances  rendering 
it  inequitable  to  adopt  the  rule  in  ques- 
tion, and  manifesting  a  clear  intention 
to  be  bound  by  the  conveyance,  will  not 
operate  as  an  affirmance  of  such  deed : 
Whart.  on  Cont.,  {  60  ;  Proui  v.  Wiley, 
28  Mich.  167  ;  Drake  v.  Ramsey,  5 
Ohio  251  ;  Cresinger  v.  Welch,  15  Id. 
193;  Irvine  v.  Irvine,  9  Wall.  627; 
Voorhies  v.  Voorhies,  24  Barb.  153; 
Gillespie  v.  Bailey,  12  W.  Va.  70; 
Huth  V.  Dock  Co.,  56  Mo.  206  ;  Urban 
V.  Grimes,  2  Grant's  Cas.  96;  Tucker 
V.  Moreland,  10  Pet.  76  ;  Boody  v.  He- 
Kenney,  23  Me.  523 ;  Jackson  v.  Car- 
penter, 1 1  Johns.  539  ;  Peterhon  v.  Laik, 
24  Mo.  544 ;  Baker  v.  Kennett,  54  Id. 
90.  And  with  respect  to  other  voidable 
contracts,  also,  it  seems  that  some  act  is 
necessary  on  the  infant's  part  tending  to 
show  an  intention  to  ratify,  or  he  will 
not  be  bound,  and  that  a  mere  neglect  to 
disaffirm  within  a  reasonable  time  is 
not,  without  more,  a  ratification.  See 
note  to  Dublin,  etc..  Railway  Co.  v. 
Black,  16  Eng.  L.  &  Eq.  556-558  ; 
Ewell's  Lead.  Cas.  173 ;  I  Whart.  on 
Cont.,  {  60. 

The  first  branch  of  the  principal  case 
approving  the  rule  laid  down  in  JKeane 
V.  Boycott  that  "where  the  court  can 
pronounce  the  contract  to  be  to  the  in- 
fant's prejudice,  it  is  void,  and  when 
to  his  benefit,  as  for  necessaries,  it  is 
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good,"  Ac.,  docs  not  seem  to  the  writer  note    to  Fetrow  v.    WisemaUf   Ewell's 

to  be  supported  bj  the  weight  of  au-  Lead.  Cases  30-34,  where  the  authori- 

thoricy;  but,  inasmnch  as  a  discussion  ties  will  be  found    collected  and  dis- 

of  the  question  at  this  tioke  would  con-  cussed. 

some  too  much  space,  the  subject  is  dis-  Marshall  D.  Eweix. 

missed  wiUi  a  simple  reference  to  the 
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Ad  insurance  policy,  containing  a  provision  that  it  shall  be  void  in  case  the 
insured  shall  nuike  other  insurance  without  the  con8ent,of  the  company,  is  avoided 
by  a  subsequent  insurance  without  consent,  even  though  the  second  policy  is  itself 
SToided  by  a  similar  provision. 

T.  insured  his  property,  the  policy  containing  a  provision  that  it  should  be  void 
in  case  the  insured  should  make  other  insurance  without  the  written  consent  of  the 
company ;  subsequently  T.  insured  in  another  company,  taking  a  policy  with  a  sim- 
ilar provision.  Neither  company  had  notice  of  the  insurance  by  the  other.  The 
property  was  destroyed  by  fire.  The  company  which  issued  the  second  policy  denied 
ail  liability,  but  paid  $200  in  settlement.  Suit  was  then  brought  on  the  first  policy. 
Held,  that  phuntiff  could  not  recover. 

This  was  a  motion  for  a  new  trial.     The  facts  were  as  follows. 

On  July  9th  1879,  the  defendant  issued  a  policy  of  insurance 
to  the  plaintiff,  running  for  five  years.  Afterwards,  on  November 
15th  1880,  the  plaintiff  took  out  another  policy  foi;  five  years,  cover- 
ing the  same  property,  in  the  Springfield  Fire  and  Marine  Insur- 
ance Company.  The  property  was  destroyed  by  fire  March  8th 
1881. 

Both  policies  contained  a  provision  that  they  should  be  void  in 
case  the  insured  ''shall  have  or  shall  hereafter  make  any  other  in- 
aurance  on  the  property"  without  the  written  consent  of  the  com- 
pany. No  notice  was  given  of  other  insurance  to  either  company, 
nor  was  the  fact  discovered  until  after  the  fire. 

The  Springfield  company,  on  learning  that  the  plaintiff  had 
another  policy  in  the  defendant  company,  declined  to  pay  the  loss. 
Af);erwards,  in  October  1881,  the  Springfield  policy  was  surrendered 
and  cancelled  on  payment  of  $200  to  the  plaintiff.  The  company, 
however,  always  denied  any  legal  liability. 

The  defendant  also  .refused  payment  of  its  policy,  on  the  ground 
of  subsequent  insurance  in  the   Springfield   company,  and  false 
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swearing  in  relation  thereto  in  the  proofs  of  loss.  This  suit  was 
brought  in  February  1882,  in  the  Rhode  Island  State  Court,  and 
afterwards,  removed  to  the  United  States  Circuit  Court.  The 
case  was  heard  by  the  court,  jury  trial  having  been  waived.  And 
the  court  being  of  opinion  that  the  first  policy  was  not  avoided 
gave  judgment  for  plaintiff.  Defendant  moved  for  a  new  trial  and 
the  motion  was  heard  before  Lowell  and  Colt,  JJ. 

Stephen  JEaaex,  for  plaintiff. 
Oscar  Lapham,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Colt,  J. — The  main  question  to  be  determined  upon  this  motion, 
is  whether  the  defendant  company  can  hold  its  policy  to  be  invalid, 
by  reason  of  the  subsequent  policy  taken  out  in  the  Springfield 
company. 

What  constitutes  other  insurance,  within  the  meaning  of  this 
condition  in  insurance  policies,  is  a  question  upon  which  courts  have 
widely  differed. 

The  doctrine  laid  down  by  the  highest  tribunals  of  Massachu- 
setts and  some  other  states,  is  that  the  subsequent  insurance  being 
invalid,  at  the  time  of  loss,  by  reason  of  the  breach  of  condition 
therein,  the  prior  insurance  is  good,  even  though  the  second  com- 
pany waive  the  forfeiture,  and  pay  its  policy  in  full.  Thomas 
v.  Builders'  Ins.  Co,y  119  Mass.  121 ;  Jackson  v.  Massachu- 
setts Fire  Ins.  Oo.y  23  Pick.  418;  Clark  v.  New  Unglaifid 
Fire  Ins.  Co,^  6  Cush.  342;  Hardy  v.  Union  Ins.  Co.^  4 
Allen  217;  Lindley  v.  Union  Ins.  Co.^  65  Me.  368;  Philbrook 
V.  New  England  Fire  Ins.  Co.^  37  Id.  137 ;  Gee  v.  Cheshire 
County  Ins.  Co.,  65  N.  H.  65;  Gale  v.  Ins.  Co.,  41  Id.  170; 
Schenck  v.  Mercer  County  Ins.  Co.,  4  Zabr.  447;  Jersey  City 
Ins.  Co.  V.  Nichol,  Am.  L.  Reg.  Sept.  1882,  p.  620  (35  N.  J.  Eq.) 
291 ;  Stacey  v.  Franklin  Ins.  Co.,  2  W.  &  S.  506 ;  Sutherland 
V.  Old  Dominion  Ins.  Co.,  8  Ins.  L.  J.  181  (Va.  Ct.  of 
Appeals);  Insurance  Co.  v.  ffolt,  35  Ohio  St.  189;  Knight  v. 
Eureka  Ins.  Co.,  26  Id.  664;  Rising  Sun  Ins.  Co.  v.  Slaughter, 
20  Ind.  520;  Allison  v.  Phceniz  Ins.  Co.,  3  Dil.  480. 

On  the  contrary  it  is  held,  elsewhere,  that  a  subsequent  policy, 
whether  legally  enforceable  or  not,  or  whether  voidable  on  its  face, 
or  voidable  for  extrinsic  matter,  works  a  forfeiture  of  the  prior 
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policy.  SomerJUld  v  Ins,  Co,^  8  Lea  547 ;  Funke  v.  Minnesota 
FcarmerB'  Ins.  Asso,^  15  Reporter  114;  Suggs  v.  Liverpool^ 
London  and  Globe  Ins.  Co.^  9  Ins.  L.  J.  657  (Ky.  Ct.  of  Ap- 
peab);  Allen  v.  Merchants'  Ins.  Co.j  80  La.  An.  1386;  Lackey 
V.  Oeorgia  Borne  Ins.  Co.^  42  Geo.  456;  Bigler  v.  N.  Y.  Cen- 
tral Ins.  Co.^  22  N.  Y.  402;  Landers  v.  Watertown  Ins.  Co.j  86 
N.  Y.  414;  Carpenter  v.  Providence  Washington  Ins.  Co.,  16 
Peters  495;  Jacobs  v.  Equitable  Ins.  Co.,  19  U.  C.  Q.  B.  250; 
Ramsey  y.  Ins.  Co.,  11  U.  C.  Q.  B.  516;  Mason  v.  Ins.  Co., 
37  U.  C.  C.  P.  47;  Royal  Ins.  Co.  v.  McCrea,  Maury  f  Co.,  8 
Lea  531 ;  Equitable  Ins.  Co.  v.  McCrea,  Maury  ^  Co.,  8  Lea 
541. 

There  is  still  another  view  taken  by  the  Supreme  Court  of  Iowa, 
in  the  case  of  Hubbard  v.  Hartford  Fire  Ins.  Co.,  33  Iowa  825, 
to  the  eflfect  that  the  question  of  recovery  under  the  prior  policy 
tarns  upon  whether  the  subsequent  policy  has  been  in  fact  avoided. 
If  the  subsequent  policy  is  recognised  by  the  company  issuing  it 
as  a  valid  policy,  any  breach  of  condition  being  waived,  this  makes 
it  a  valid  insurance,  and  constitutes  it  a  good  defence  to  an  action 
upon  the  prior  policy;  but  if  the  subsequent  policy  has  been 
aToided  by  the  company,  there  is  no  other  insurance,  so  as  to  de- 
feat a  recovery  on  the  prior  policy. 

Although  at  first  this  reasoning  may  strike  the  mind  as  a  fair 
compromise  between  the  other  conflicting  positions  taken  upon  this 
question,  it  is  subject  to  such  grave  objections  that  it  cannot  be 
considered  tenable. 

If  the  condition  in  the  first  policy  was  violated,  it  was  done  at 
the  time  the  second  contract  of  insurance  was  entered  into,  and 
the  subsequent  afiirmance  or  disaffirmance  of  the  second  contract, 
should  not  affect  the  validity  of  the  first.  The  validity  of  the 
first  contract  can  hardly  tnm  upon  what  a  stranger  to  it  may  do 
with  reference  to  another  contract,  even  after  liability  upon  the 
first  contract  has  become  absolujte  by  a  destruction  of  the  property : 
Funke  v.  Minnesota  Farmers'  Insurance  Asso.,  supra. 

At  the  trial  of  the  cause,  it  seemed  as  if  the  weight  of  authority 
was  in  favor  of  holding  the  prior  policy  good,  upon  the  ground 
that  the  subsequent  policy  was  invalid,  and  this  position  had  been 
held  by  Judge  DilloJT,  in  Allison  v.  Phoenix  Ins.  Co.,  8  Dil.  480, 
not  to  be  in  conflict  with  the  real  point  in  judgment  in  Carpenter 
V.  Providence  Washington  Ins.  Co.,  16  Peters  495,  but  upon  fur- 
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ther  consideration  of  all  the  authorities,  and  the  principles  which 
govern  them,  we  cannot  adopt  this  view. 

This  construction  is  open  to  the  objection,  that  the  insured  may 
collect  both  policies.  It  is  also  subject  to  the  criticism  that  in  decid- 
ing upon  the  validity  of  one  contract,  the  court,  in  the  same  action, 
must  go  outside  of  it,  and  determine,  first,  the  validity  of  one  or 
more  independent  contracts,  involving,  perhaps,  an  inquiry  into 
complicated  questions  of  fact  respecting  those  contracts:  Royal 
Ins.  Co.  V.  McOrea^  Maury  ^  Co,^  8  Lea  531. 

But  further  than  this  the  principle  upon  which  this  construction 
is  founded  does  not  appear  to  be  satisfactory.  The  reasoning  in 
these  cases  is  based  largely  on  the  assumption  that  the  second 
policy  is  void  by  reason  of  the  breach  of  condition  therein,  and  that 
the  issuing  of  such  a  void  policy  is  no  violation  of  the  condition 
as  to  other  insurance  in  the  first  policy.  But  is  not  this  assump- 
tion too  broad  ?  Is  it  legally  true  that  the  second  policy  is  a  void 
contract  ?  Conditions  of  this  character  in  insurance  policies  are 
inserted  for  the  benefit  of  the  insurer,  and  their  violation  does  not 
render  the  policy  void,  but  only  voidable  at  the  election  of  the 
insurer.  It  is  still  a  binding  contract  upon  the  insured.  He  can 
take  no  advantage  of  this  breach  of  condition,  and  the  insurer 
could  still  enforce  the  contract  against  him  if  anything  was  to  be 
gained  by  so  doing. 

'*  Although  the  policy  by  its  terms  provides  that  it  shall  be  void 
on  a  breach  of  any  of  its  conditions,  its  legal  efiect  is  simply  to 
render  it  voidable  at  the  election  of  the  insurer,  and  that  the 
insurer  can  waive  the  forfeiture  and  continue  the  policy  in  force; 
or  to  state  the  proposition  more  broadly,  in  all  contracts  where  the 
stipulations  avoiding  the  same  are  inserted  for  the  sole  benefit  of 
one  of  the  parties,  the  word  void  is  to  be  construed  as  though  the 
contract  read  voidable.  This  view  seems  to  be  sound  in  principle, 
just  in  practice,  and  is  certainly  well  sustained  by  authority :" 
Masonic  Mut.  Benefit  Society  v.  Beck,  Sup.  Ct.  of  Indiana,  11 
Ins.  L.  J.,  Oct.  1882,  755 ;  Armstrong  v.  Turquand,  9  Irish  C. 
L.  32;  s.  c.  3  Life  and  Ace.  R.  350. 

The  party  in  default  cannot  defeat  the  contract :  Viele  v.  Ger- 
mania  Ins.  Co,,  26  Iowa  70.  The  policy  is  merely  voidable  and 
may  be  avoided  by  the  underwriters  upon  due  proof  of  facts,  but 
until  so  avoided  it  must  be  treated  for  all  practical  purposes  as  a 
subsisting  policy:   Carpenter  v.  Providence  Washington  Ins.  Co., 
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16  Peters  495.     See  also  Baer  v.  Phoeniz  Ins.  Co.^  4  Bush  242, 
and  aatborities  before  cited. 

The  doctriae  of  waiver  as  applied  to  conditions  in  policies  of 
insnrance  and  which  is  invoked  so  frequently,  is  founded  in  part  at 
least  upon  the  theory  that  breach  of  condition  only  renders  the 
policy  voidable.  The  same  principle  prevails  as  to  conditions  in 
leases  where  the  term  void  is  used.  The  lease  becomes  void  only 
by  the  lessor's  electing  to  trust  it  so,  and  not  by  the  mere  happen- 
ing of  the  breach,  and  modern  decisions  have  quite  exploded  the 
old  distinction  in  this  respect  between  leases  for  years  and  for  life : 
VieU  V.  Qermania  Ins.  Co,,  26  Iowa  70  note ;  Taylor's  Land.  & 
Ten.,  sect.  492. 

As  the  second  policy  is  not  a  void  contract,  but  only  voidable  at 
the  election  of  the  company,  as  it  is  a  contract  entered  into  by  the 
insured,  and  which  he  cafinot  dispute,  and  as  the  reason,  if  any, 
why  he  cannot  legally  enforce  it  arises  from  his  own  neglect  or 
misrepresentation,  may  it  not  be  fairly  claimed  that  this  is  other 
insurance  within  the  meaning  and  intent  of  the  condition  in  the 
first  policy  ?  We  think  the  rule,  supported  as  it  is  by  authorities 
of  great  weight,  which  holds  the  taking  out  of  a  voidable  policy  a 
violation  of  the  provision  respecting  other  insurance  in  the  first 
policy,  the  best  one,  and  subject  to  less  serious  objections  than  any 
other. 

What  was  the  position  of  this  plaintiff  at  the  time  of  the  loss  ? 
He  had  one  policy  of  insurance  in  the  defendant  company,  and  he 
had  another  policy  of  later  date  in  the  Springfield  company.  This 
second  policy  was  issued  in  good  faith  by  the  Springfield  company 
and  the  premium  paid.  It  was  a  policy  the  validity  of  which  the 
plaintiff  could  not  deny,  and  upon  which  he  obtained  $200  by  way 
of  compromise.  It  seems  to  us  that  upon  any  fair  rule  of 'interpre- 
tation this  must  be  considered  a  breach  of  the  condition  as  to  other 
insurance  in  the  defendant's  policy. 

We  cannot  bring  our  minds  to  assent  to  the  proposition  that  a 
subsequent  contract  of  insurance  binding  upon  the  assured,  and 
which  the  company  may  pay  in  full  or  in  part,  is  no  violation  of  the 
terms  of  the  first  policy. 

We  believe  the  general  rule,  that  conditions  in  insurance  policies 
inserted  for  the  benefit  of  the  company  should  be  strictly  construed 
against  it,  to  be  a  sound  one,  and  we  do  not  think  our  conclusion  in 
this  case  inconsistent  with  this  doctrine;  at  the  same  time  we  should 
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bear  in  mind  that  this  condition  is  a  reasonable  one,  in  that  it  is 
of  great  consequence  to  the  insurer  as  a  protection  against  fraud  to 
know  whether  other  insurance  exists ;  and  it  is  said,  therefore,  that 
this  provision  is  not  regarded  with  the  jealousy  due  to  other  pro- 
visions which  work  a  forfeiture,  but  is  upheld  as  a  fair  and  just 
provision  for  a  reasonable  and  proper  purpose :  May  on  Ins.,  sect. 
346. 

New  trial  granted. 


tm  ■ 
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supreme  court  of  the  united  states.^ 

supreme  court  op  illinois.* 

supreme  court  op  maine* 

court  op  chancery  op  new  jersey.* 

supreme  court  op  wisconsin.* 

Attorney. 

Liability  to  Officer  for  Fees. — An  attorney  at  law  is  liable  to  the 
officer  for  his  fees  for  the  service  of  writs  delivered  by  him  to  such 
officer,  although  he  is  neither  the  plaintiff  nor  a  party  in  interest;  like- 
wise to  the  clerk  of  courts  for  his  fees  on  writs  delivered  by  him  to 
such  clerk  for  entry.  And  neither  the  officer  nor  the  clerk  is  required 
to  perform  the  services  without  a  prepayment  of  their  respective  fees : 
Tilton  V.  Wright,  74  Me. 

Constitutional  Law. 

Criminal  Law — Conspiracy  against  Civil  Rights — Sect.  5519  Rev. 
Stat. — Sect.  5519  Rev.  Stat,  making  criminal  a  conspiring  or  going  in 
disguise  **  for  the  purpose  of  depriving,  either  directly  or  indirectly,  any 
person  or  class  of  persons  of  the  equal  protection  of  the  laws  or  of  equal 
privileges  or  immunities  under  the  laws,  or  for  the  purpose  of  preventing 
or  hindering  the  constitnted  authorities  of  any  state  or  territory  from  giv- 
ing or  securing  to  all  persons  within  such  state  or  temtory  the  equal  pro- 
tection of  the  laws  "  was  not  authorized  by  sect.  2,  of  art.  4,  of  the  original 
constitution  or  by  the  13th,  14th  or  15th  amendment  thereof,  and  is 
unconstitutional :  The  United  States  v.  Harris,  S.  C.  U.  S.,  Oct.  Term 
1882. 

1  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  Oct.  Term  1882.     The  cases  will  probably  appear  in  16  Otto. 
<  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  105  111.  Reports. 

•  From  J.  W.  Spaulding,  Esq.,  Reporter;  to  appear  in  74  Me.  Reports. 

*  From  Hon.  John  H.  Stewart,  Reporter  ;  to  appear  in  36  N.  J.  Equity  Rep. 
^  From  Hon.  0.  M.  Conorer,  Reporter ;  to  appear  in  56  and  57  Wis.  Reports. 


ABSTRACTS  OF  RECENT  DECISIONS.  281 

GoNTRAOT.     See  Master  and  Servant. 

Agreement  to  pay  Salesman  Share  of  Profits —  Construction  of — /»- 
UfttA  on  Loans. — A  contract  for  the  employment  of  a  salesmuu  for  a 
series  of  years  provided  that  the  salesman  should  be  paid  for  his  ser- 
Tices  annually  a  sum  equal  to  one-fifth  of  the  net  profits  of  the  bu»ine8s, 
which  sum  it  was  guaranteed  sliould  not  be  less  than  $7500  a  year,  and 
that  at  the  end  of  each  year  the  gross  profits  of  the  business  should  be 
ascertained,  from  which  should  be  deducted  the  total  expenses  and 
losses  incurred  in  such  year  in  the  business  of  the  employers,  and  that 
a  sum  which  should  be  equal  to  one-fifth  of  the  residue  should  bo  the 
eompensation,  and  provided  further  that  the  house  should  be  charged 
with  ten  per  cent,  on  the  actual  cost  of  certain  goods  manufactured 
elsewhere,  on  four  months'  time,  with  interest,  and  that  the  salesman 
was  not  to  be  regarded  as  a  partner  in  the  business.  Held,  that  in  the 
absence  of  any  special  agreement,  or  custom  having  the  force  of  law, 
to  the  contrary,  the  employers  could  not  charge  in  the  expense  account 
the  interest  paid  by  them  on  temporary  loans  for  money  used  in  the 
bosioess,  and  that  it  was  no  concern  of  the  salesman  whether  his 
employers  had  the  ready  means  to  carry  on  the  business,  or  would  be 
compelled  to  borrow  the  whole  or  any  part  of  it  for  that  purpose :  Selz 
V.  ^tii!/,  105  111. 

Where  a  salesman  in  a  wholesale  house  is  employed  to  be  paid  as  his 
salary  or  compensation  a  sum  equal  to  one-fifth  of  the  net  profits  of  the 
business  of  his  employers  at  the  place  where  he  is  employed,  with  a 
guaranty  that  such  sum  shall  be  equal  to  $7500  per  year,  the  com- 
pensation so  to  be  paid  him  will  not  be  estimated  as  a  part  of  the' 
expenses  to  be  deducted  from  the  gross  profits  of  the  business.  A 
different  construction  would  require  the  salesman  to  pay  one-fifth  of  his 
own  salary  after  reaching  $7500  :  Id. 

Corporation.     See  Railroad, 

Powers  of. — The  charter  of  a  corporation,  read  in  connection  with 
the  general  laws  applicable  to  it,  is  the  measure  of  its  powers,  and  a 
contract  manifestly  beyond  those  powers  will  not  sustain  an  action 
against  the  corporation.  But  whatever  under  the  charter  and  other 
general  laws,  reasonably  construed,  may  fairly  be  regarded  as  incidental 
to  the  objects  for  which  the  corporation  is  created,  is  not  to  be  taken  as 
prohibited:  Green  Bay  Railroad  Co.  v.  Union  Steamboat  Co.^  S.  C.  U. 
8.,  Oct,  Term  1882. 

Criminal  Law.     See  Constitutional  Law. 

Debtor  and  Creditor. 

Recovery  of  Property  transferred  on  a  Contract  m^lum  prohibitum. 
— In  the  case  of  a  contract  which  is  merely  malum  prohibitumj  the 
party  receiving  may  be  made  to  refund  to  the  person  from  whom  it  has 
received  property  for  the  unauthorized  purpose,  the  value  of  that  which 
it  has  actually  received :  The  City  of  Parkershurg  v.  Brown^  S.  C.  U. 
S.,  Oct.  Term  1882. 

Deed.     See  Duress. 
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Duress. 

What  imll  avoid  Deed. — Mere  vexation  and  annoyance,  leading  to 
the  execution  and  acknowledgment  of  a  conveyance  oi'  land  in  trust  for 
the  grantor  and  his  heirs,  is  not  sufficient  to  establish  such  duress  as  to 
avoid  the  deed,  unless  it  be  further  shown  that  the  grantor's  mind  was 
in  that  condition  that  by  reason  of  such  vexation  and  annoyance  a  state 
of  insanity  was  produced,  which  existed  at  the  time  of  the  execution 
and  acknowledgment :  Brower  v.  Cullender,  XOb  111. 

Equity.     See  National  Banks. 

Conveyance  by  Agent  without  consideration — Adequate  Remedy  at 
Law. — If  one  authorized  by  power  of  attorney  to  sell  and  convey  lands  to 
another,  convey  the  same  without  consideration,  the  owner  of  the  lands 
may  treat  such  conveyance  as  a  nullity.    Campbell  y.  Campbell,  57  Wis. 

Such  owner  has,  therefore,  an  adequate  remedy  at  law,  by  action  to 
recover  the  possession  of  the  lands,  and  cannot  maintain  an  equitable 
action  to  have  the  grantee  in  such  conveyance  declared  a  trustee  and  to 
enforce  a  reconveyance  :  Id. 

Same  Person  Plaintiff  and  Defendant — Practice. — A  person  cannot 
be  both  a  plaintiff  and  a  defendant  in  the  same  suit  at  law.  In  such 
case  the  remedy  is  by  bill  in  equity,  in  which  such  decree  may  be  had 
as  will  effect  a  proper  adjustment  of  the  respective  rights  and  liabilities 
of  all  the  parties  interested :  Hayden  v.  Whitmore,  74  Me. 

Errors  and  Appeals. 

Order  refuiing  to  allow  Party  to  become  Defendant. — An  appeal  will 
Dot  lie  from  a  mere  interlocutory  order  in  a  suit  in  chancery,  as,  from  an 
order  refusing  to  allow  one  to  become  a  party  defendant  to  the  bill, 
there  being  no  final  decree  in  the  case.  Until  such  decree  is  entered  it 
cannot  be  known  that  the  refusal  has  prejudiced  the  applicant's  rights: 
Young  v.  Matthiesen  and  Ilegeler  Zinc  Co,,  105  111. 

Executors  and  Administrators. 

Power  to  Mortgage — Implied  from  power  to  Sell. — A  power  to  mort- 
gage is  sometimes  implied  in  a  power  to  sell :  Loebenthal  v.  Raleighy'6^ 
N.  J.  Eq. 

Where  a  power  of  sale  is  given  to  raise  a  particular  charge  only,  and 
the  purpose  can  be  answered  better  by  mortgage  than  by  sale,  and  that 
method  is  not  violative  of  the  intention  of  the  grantor  of  the  power, 
the  former  mode  of  raising  the  money  should  be  preferred  to  the  latter : 
Id. 

A  will  contained  this  clause,  "  If  it  should  seem  necessary  at  any  time 
to  dispose  of  a  portion  of  my  real  estate  for  the  payment  of  my  debts, 
I  hereby  give  my  executors  power  to  do  so,  either  at  public  or  private 
sale."  The  estate  included  a  very  large  tract  of  land,  which  could  only 
be  sold  to  advantage  as  a  whole,  and  whose  value  would  be  greatly 
depreciated  by  selling  any  part  or  parts  of  it,  and  by  reason  of  its 
character  and  value  a  purchaser  could  only  be  obtained  exceptionally 
and  by  effort.  On  an  application  by  the  executors  (in  which  the  bene- 
ficiaries under  the  will  joined) — Beld,  that  authority  to  mortgage  it  to 
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raise  sufficient  money  to  pay  the  debts  after  applying  the  personal  estate, 
should  be  given  :  Id. 

Fixtures. 

Portable  Furnace. — A  portable  iron  furnace  for  heating  a  church, 
standing  on  the  cellar  floor,  and  held  in  position  by  its  own  weight,  and 
capable  of  being  detached,  and  ^Iso  its  pipes,  &c.,  without  injury  to 
the  building,  is  not,  as  between  mortgagor  and  mortgagee,  a  fixture : 
Rahway  tSav.  Inst.  v.  Irving  Street  Baptist  Church,  86  N.  J.  Eq. 

Guardian  and  Ward. 

Husband  and  Wife. 

Alimony — WTien  not  allowed. — Alimony  and  counsel  fees  were  origi- 
Dally  allowed  in  divorce  suits,  because  the  wife  was  without  other  means 
of  support,  or  of  obtaining  the  money  necessary  to  defray  her  expenses 
in  the  suit :    Westerjield  v.  Westerjield,  36  N.  J.  Eq. 

When  the  wife  has  sufficient  separate  property,  the  reason  for  giving 
her  either  temporary  alimony,  or  money  to  defray  her  expenses  in  the 
suit,  does  not  exist,  and  she  is  not  entitled  to  cither  :  Id, 

Injunction.    See  Railroad, 

Violation  of- — Damages — Subsequent  hearing  on  merits — A  party  not 
entitled  to  an  injunction  can  suffer  no  legal  damages  for  its  violation. 
Kaehler  v.  Dobberpuhl,  56  Wis. 

A  court  may,  in  vindication  of  its  injunctional  order,  punish  a  party 
for  a  wilful  violation  thereof,  notwithstanding  such  order  ought  not  to 
have  been  granted;  but  it  may  not,  in  such  case,  order  the  party  diso- 
beying to  pay  any  sums  as  an  indemnity  to  the  opposite  party.     Id. 

A  party  against  whom  an  injunction  is  issued  upon  an  ex  parte  ap- 
plication has  the  legal  right  to  demand  a  hearing  upon  the  question  of 
the  regularity  and  propriety  of  issuing  the  same,  and  the  fact  that  he 
may  have  violated  such  injunction  does  not  deprive  him  of  that  right. 
Id. 

Insanity.     See  Insurance, 

Insurance. 

Destruction  of  Property  by  insured  while  Insane — Suicide  not  conclu- 
lire  Evidence  of  Insanity. — The  mere  fact  that  a  man  commits  suicide 
does  not  raise  a  presumption  of  his  insanity  at  the  time;  but  that  fact, 
in  connection  with  other  evidence,  is  pertinent  to  the  issiue  of  insanity, 
especially  where  the  suicide  is  immediately  preceded  by  the  murder  or 
attempted  murder  of  members  of  his  family  and  the  destruction  of  his 
property  without  any  apparent  motive  or  provocation.  Karow  v.  The 
Continental  Ins.  (h.,  56  Wis. 

Where  there  is  nothing  in  the  policy  to  the  contrary  an  insurer  is  not 
released  from  liability  because  the  property  was  burned  by  the  assured 
while  insane,  nor  unless  the  burning  was  caused  by  the  voluntary  act, 
issent,  procurement  or  design  of  the  assured.     Id. 

Interest. 
Contract  to  pay  Interest  on  Interest — Consideration — Burden  of  Proof 
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— In  a  sait  where  the  plaintiff  seeks  to  recover  interest  on  interest  afler 
due,  the  burden  of  proof  is  upon  him  to  prove  a  promise  to  pay  such 
interest,  for  a  consideration  deemed  valuable  in  law,  and  an  acceptance 
of  such  promise,  either  actual  or  constructive.  Edgerton  v.  Weaver^ 
105  111. 

Where  forbearance  is  relied  on  as  the  consideration  of  a  promise,  the 
proof  must  show  more  than  that  it  was  followed  by  forbear- 
ance. It  must  appear,  not  only  that  the  promise  was  made  for  the  par- 
pose  of  obtaining  time,  and  that  time  was  actually  given,  but  also  that 
the  indulgence  thus  accorded  was  in  pursuance  of  the  request  implied 
by  the  promise.     Id, 

Legacy. 

Power  given  to  Life  Tenant  to  sell — Effect  of, — A  gift  of  personal  pro- 
perty for  life,  with  power  to  the  legatee  to  use  it  as  she  may  deem  proper, 
or  to  sell  it,  or  any  part  of  it,  for  her  benefit,  as  she  may  deem  needful 
or  best — Held,  to  be  an  absolute  gift.  Kendall  v.  Kendall,  36  N,  J. 
Eq. 

Master  and  Servant.     See  Negligence. 

Entire  Contract — Unreasonable  Hours — Extra  Compensation — Dit- 
charge, — A  contract  to  work  for  a  period  of  seven  months  for  $14  per 
month  is  an  entire  contract,  and  recovery  can  be  had  thereon  only  by 
showing  full  performance  or  a  valid  excuse  for  non-performance.  Kop- 
litz  V.  Powell,  66  Wis. 

A  servant  is  not  required  to  work  during  unseasonable  hours  unless 
the  contract  or  the  nature  of  the  employment  makes  it  reasonable  that 
he  should  do  so.  But  if  he  voluntarily  does  so,  it  is  no  ground  for 
claiming  extra  compensation,  or  that  there  is  a  breach  of  the  contract 
by  the  employer.     Id. 

A  mere  request  to  perform  such  unseasonable  service  would  not  of 
itself  justify  a  servant  in  quitting  the  employment;  nor  would  his  re- 
fusal to  perform  justify  his  discharge.     Id. 

MoRTOAQK.     See  Executors  and  Administrators. 

Trustee  in  Deed  of  Trust — Agent  of  the  Debtor  as  well  as  of  the  Credi- 
tor.— A  trustee  in  a  deed  of  trust  is  the  trustee  of  the  debtor  as  well  as  of 
the  creditor,  and  his  relation  imposes  the  duty  of  acting  fairly,  honestly, 
and  for  the  best  interests  of  all  parties  having  rights  in  the  property 
pledged,  or  fund,  and  to  use  all  reasonable  efforts  to  protect  their  several 
intercsta.  For  this  purpose  he  must  use  the  same  efforts  that  prudent 
men  usually  employ  in  the  protection  of  their  own  interests.  Ventres 
V.  Cobb,  105  III. 

Municipal  Corporation. 

WJien  bound  by  Acts  of  Officers. — The  unauthorized  acts  of  municipal 
officers  are  regarded  as  the  acts  of  the  corporation,  when  they  are  per- 
formed by  that  branch  of  the  municipal  government  which  is  invested 
with  jurisdiction  to  act  for  the  corpora tion  upon  the  subject  to  which 
the  particular  act  relates :  City  of  Chicago  v.  The  Chicago  and  Wettem 
Indiana  Railroad  Co,.  105  111. 

National  Banks. 
Liability  of  Stockholders — Collusive  Transfer  of  Stock — Form  of 
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Remetly. — Where  the  holder  of  shares  of  stock  in  a  national  bank,  pos* 
eessed  of  infurmation  showing  that  there  is  good  ground  to  apprehend 
the  failure  of  the  bank,  oolllusivelj  transfers  his  shares  to  a  person 
known  to  be  irresponsible,  with  the  design  of  substituting  the  latter  in 
his  place  and  thus  leaving  no  one  with  any  ability  to  respond  for  the  in- 
dividual liability  imposed  by  §  12  of  the  Act  of  June  3d  1864,  the  trans- 
action will  be  decreed  a  fraud  on  the  creditors  of  the  bank,  and  the 
transferror  will  be  held  to  the  same  liability  to  them  as  before  the  trans- 
fer :  Bovoden  v.  Johnson,  S.  C.  U.  S.,  Oct.  Term  1882. 

A  bill  in  equity  filed  in  such  a  case,  praying  for  discovery  as  well  as 
relief;  the  transfer  being  good  between  the  parties,  sustained  :  Id. 

Neolioenoe.    • 

Accident  from  Fault  botn  of  Company  and  Feliow- Servant. — If  the 
negligence  of  a  railroad  company  contributes  to  an  injury  the  company 
ifl  liable,  even  though  the  negligence  of  a  fellow-servant  was  contribu- 
tory also :  The  Grrand  Trunk  Railway  Co.  v.  Cummings^  S.  C.  U.  S. 
Oct.  Term  1882. 

Water  Fixtures — Lialnlity  of  Landlord  for — Damages  from  Over- 
flow.— When  a  bowl  is  set  by  the  landlord  in  a  tenant's  room  for  his 
exclusive  use,  in  which  the  apertures  for  the  outflow  of  the  water  are 
not  sufficient  to  carry  off  all  the  water  delivered  by  the  faucet  if  left 
open,  and  this  defect  and  the  tenant's  negligence  in  using  the  bowl  are 
together  the  cause  of  damage,  the  landlord  is  subject  only  to  the  lia- 
bility of  an  owner,  as  distinguished  from  that  of  an  occupant:  McCar- 
thy V.  York  County  Savings  Bankj  74  Me. 

The  liability  of  the  landlord  does  not  follow,  from  the  fact  that  the 
building  does  not  contain  the  latest  and  most  improved  systetb  of  water 
pipes.  He  does  not  insure  against  the  negligence  of  his  tenants,  nor  is 
he  bound  to  construct  his  building  so  as  to  reduce  the  possibilities  of 
damage  from  such  negligence  to  an  absolute  minimum :  Id, 

There  is  no  rule  of  law  which  forbids  the  use  of  faucets  adjusted  so 
as  to  be  readily  shut  to  prevent  the  escape  of  water,  or  which  holds  it  an 
actionable  negligence  to  maintain  one  in  any  instance  without  an  outflow 
for  all  the  water  that  the  open  faucet  can  deliver  at  full  pressure,  or  a 
tort  to  put  a  tenant,  who  is  responsible  for  his  own  acts  in  the  posses- 
sion of  such  a  fixture :  Id. 

Qffigeb.     See  Municipal  Corporation, 

Liability  of  in  Performance  of  Duty — Erroneous  Return  of  Sheriff 
to  Writ — Remedy. — In  cases  where  an  officer  is  called  upon  by  the 
nature  of  the  service  to  be  performed,  to  find  some  person  or  thing,  or 
ascertain  some  fact,  or  determine  some  question,  upon  an  inquiry  and 
investigation  to  be  instituted  by  him  after  the  process  comes  into  his 
hands,  he  is  required  to  exercise  reasonable  care,  skill  and  diligence  in 
the  performance  of  the  duty,  but  he  is  not  liable  as  an  insurer :  Street 
v.  Fennell,  74  Me. 

A  sheriff,  who  erroneously  certifies  in  a  levy  upon  land  of  an  execu- 
tion-debtor that  the  appraisers  were  disinterested,  when  they  were  in 
fact  interested,  is  not  liable  in  damages  therefor  to  the  debtor,  or  to  the 
person  standing  in  the  condition  of  the  debtor,  if  not  guilty  of  negli- 
gence in  making  such  erroneous  return  :  Id. 
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The  remedy  for  ao  error  thus  committed  by  an  officer  lies  in  a  motion 
to  the  court  for  leave  for  the  officer  to  amend  his  return,  and  in  the 
power  of  the  court,  under  such  motion,  to  extend  the  necessary  relief 
upon  just  and  equitable  principles :  Id. 

Partnership.     See  Contract, 

Patent. 

What  is  a  Patentable  Improvement — What  use  can  be  made  of  a 
Patent  not  set  up  in  the  answer. — The  design  of  the  patent  laws  is,  to 
reward  those  who  make  some  substantial  discovery  or  invention,  which 
adds  to  our  knowledge  and  makes  a  step  in  advance  in  the  useful  arts. 
It  was  never  their  object  to  grant  a  monopoly  for  every  trifling  device, 
every  shadow  of  a  shade  of  an  idea  which  would  naturally  and  spon- 
taneously occur  to  any  skilled  mechanic  or  operator  in  the  ordinary  pro- 
gress of  manufactures :  The  Atlantic  Works  v.  Brady,  S.  C.  U.  S..  Oct 
Term  1882. 

A  patent  not  set  up  by  way  of  defence,  where  there  is  no  dispute  as 
to  the  time  it  was  issued,  may  be  referred  to,  in  connection  with  other 
testimony  as  toXhe  invention,  to  fix  the  date  thereof:  Id, 

Practice. 

Demurrer. — ^When  judgment  is  rendered  for  the  plaintiff  on  demurrer, 
the  defendant  has  no  right  to  have  damages  assessed  by  a  jury  :  Ban- 
ley  V.  Sutherland^  74  Me. 

Railroad. 

Contract  between  two  Roads  for  Division  of  Earnings —  Validity  of. 
— A  contract  between  two  connecting  railroads  for  the  division  of  earn- 
ings, according  to  the  distance  which  each  corporation  shall  have  carried 
the  passenger  or  freight  for  which  the  money  is  paid,  is  within  the  dis- 
cretionary powers  of  the  directors,  and  its  execution  cannot  be  enjoined 
at  the  instance  of  a  stockholder,  who  does  not  show  a  dishonest  or  fraud- 
ulent purpose  on  the  part  of  the  directors  in  making  such  contract,  and 
that  he  will  be  injured  thereby  ;  Elkins  v.  Camden  and  Atlantic  Rail- 
road Co.,  36  N.  J.  Eq. 

A  stockholder  applied  for  an  injunction  to  prevent  the  execution  of  a 
contract  between  connecting  railroads,  for  the  division  of  earnings  on 
freight  and  passengers  carried  over  such  roads,  making  only  the  company 
of  which  he  was  a  stockholder,  a  defendant.  Beld,  that  the  other  rail- 
road company  with  which  the  proposed  contract  was  to  be  executed, 
was  a  necessary  party :  Id. 

Purchase  of  other  Road —  Ultra  vires — Injunction. — The  directors  of  a 
railroad  company,  without  any  authority  either  by  statute  or  charter, 
passed  a  resolution  to  assume  certain  debts  and  to  buy  a  majority  of  the 
stock  and  bonds  and  the  equipment  of  a  rival  railroad.  The  resolutions 
also  provided  for  the  calling  of  a  special  meeting  of  the  stockholders  to 
vote  upon  the  matter,  and  it  was  not  to  be  carried  out  without  their 
approval. — Held,  (1)  That  the  proposed  purchase  was  ultra  vires,  and 
hence  could  not  be  executed  even  if  ratified  by  the  stockholders.    (2) 
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That  it  was  void  and  agaiost  publio  policy^  in  that  its  object  was  to  pre- 
vent lawful  competition  :  Elkin$  v.  Camden  and  Atlantie  Railroad  Co,^ 
36  N.  J.  Eq. 

Sale. 

Acceptance  of  Goods —  Waiver  of  Defects. — Upon  the  delivery  of  goods 
OQ  an  executory  contract  of  sale,  the  purchaser,  having  full  opportunity 
for  examination f  waives  defects  in  the  goods  unless  he  refuses  to  accept 
them  under  the  contract,  or  accepts  only  on  condition.  A  mere  objec- 
tion that  the  goods  are  defective  will  not  prevent  a  waiver  if  they  are 
accepted  as  a  compliance  with  the  contract.  Locke  v.  Williamson^  40 
Wis.  277.  Bonndl  v  Jacobs,  36  Id.  59 ;  Pearson  v.  Martin,  28  Id. 
265 ;  Merriam  T.  Field,  39  Id.  578 ;  Morehouu  v.  Comstock,  42  Id. 
630  distinguished  :   Olson  v.  Mayer,  56  Wis. 

Sheriff.     See  Officer. 

Shippino. 

Demurrage — Unreasonable  Delay  in  Discharging, — Where  under  a 
charter-party  or  contract  of  affreightment  the  duty  of  discharging  the 
vessel  rests  upon  the  affreighters,  and  they  unreasonably  neglect  to 
perform  the  same  seasonably,  they  will  not  be  relieved  from  the  pay- 
ment of  just  damages  in  the  nature  of  demurrage  by  the  omission  of 
all  express  provisions  in  the  contract  for  the  payment  of  demurrage,  or 
express  agreement  as  to  the  number  of  lay  days :  Hayden  v.  Whitmore, 
74  Me. 

In  such  case  due  diligence  in  the  performance  of  their  duty  is  im- 
pliedly required  of  the  charterers,  and  they  will  be  answerable  to  the 
owners  of  the  vessel  for  want  of  it :  Id. 

Trust. 

What  constittUes  Trust — Rights  of  cestui  que  trust. — A  widow  set 
apart  a  portion  of  a  sum  of  money  received  from  insurance  on  her  hus- 
band's life,  in  trust  for  her  infant  daughter,  to  be  paid  her  on  reaching 
her  majority,  and  loaned  the  same,  the  notes  and  mortgages  running  to 
herself  as  trustee  for  the  benefit  of  the  daughter.  With  a  portion  of 
the  fund  she  aflerwards  purchased  land,  the  deed  running  to  herself  as 
trustee  fbr  the  benefit  of  her  daughter.  The  real  estate  so  conveyed 
was  by  her  procurement  conveyed  to  her  second  husband  (through  a 
third  person)  without  consideration  on  the  part  of  the  husband,  he  hav- 
ing fall  knowledge  of  the  trust.  Upon  a  bill  in  equity,  brought  by  the 
daughter  afler  arriving  at  full  age,  to  compel  her  mother  and  step-father 
to  convey  the  land.  Held:  1.  That  the  mother  was  trustee  for  her  child  ; 
2.  That  a  trust  of  personal  property  is  not  within  the  Statute  of  Frauds, 
and  may  be  created  by  parol ;  3.  That  the  trust  was  not  revocable  by 
ihetrastee;  4.  That  a  trustee  of  personal  property  cannot  rightfully 
change  the  same  into  real  estate,  but  when  so  changed  the  cestui  que 
trust  may  follow  the  substituted  property,  and  such  property  will  be 
subject  to  the  trust  originally  created  in  the  hands  of  a  grantee  without 
consideration  and  with  notice  of  the  trust ;  5.  That  the  complainant  is 
entitled  to  a  convey anoe  :   Cobb  v.  Knight,  74  Me. 
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Undue  Influence. 

Influence  to  ao  Provident  Act, — To  influence  a  weak-minded  person 
to  do  what  is  just  and  for  his  best  good  is  not  unlawful.  Such  influ- 
ence is  not  undue  and  does  not  necessarily  vitiate  the  act  produced  bj 
it :  Dailey  v.  Kastell^  56  Wis. 

Under  the  circumstances  of  this  case  it  is  held  that  the  execution  of 
a  conveyance  of  lands  by  an  aged  mother  to  her  daughter  in  consider- 
ation of  the  promise  of  the  latter  to  support  the  grantor  and  her  weak- 
minded  son  during  their  respective  lives,  was  not  an  improvident  act 
and  was  not  obtained  by  undue  influence.     Id. 
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EXTRA-TERRITORIAL  JURISDICTION  OF  RECEIVERS. 

A  Receiver  is  appointed  by  the  court.  He  is  removable  by  it. 
He  is  an  officer  of  the  court.  All  his  acts,  as  receiver,  are  those 
of  the  court  performed  by  an  agent,  so  to  speak.  Any  property 
ia  the  possession  of  a  receiver  is  in  cvstodia  legis — in  charge  of 
the  court  and  subject  to  its  control.  The  receiver  is  but  the 
creatare,  '^  the  hand,"  as  has  been  aptly  said,  of  the  court.  What, 
then,  are  his  powers  outside  of  the  jurisdiction  of  the  court  that 
appoints  him  ? 

It  is  obvious  that  the  powers  of  a  receiver  are  limited  by  the 
same  boundaries  that  limit  the  powers  of  the  court  that  appoints 
him.  What  it  cannot  do,  he  cannot  do.  Property  or  persons 
beyond  the  reach  of  the  court  are  beyond  the  power  of  its  agent, 
the  receiver.  Since  a  receiver  deals  principally,  if  not  entirely, 
with  property,  and  since  his  powers  over  it  can  only  be  those  of  the 
ooart  that  gives  him  his  official  character,  the  first  question  is: 
Has  a  court  power  to  appoint  a  receiver  to  take  possession  of  pro- 
perty beyond  its  jurisdiction?  To  this  question  an  affirmative 
reply  may  be  given,  subject  to  some  limitations  hereafter  to  be 
ncticed. 

The  question  has  been  thus  answered  in  cases  of  receiverships 
of  companies  owning  and  operating  railways  in  several  states.  In 
JEllis  V.  Boston^  ^c.j  Railroad  Co.^  107  Mass.  1,  the  court  affirmed 
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the  appointment  of  a  receiver  for  the  entire  line  of  the  defendant 
company's  road,  which  extended  from  Boston,  Massachusetts,  to 
Fishkill,  New  York.  The  same  point  was  decided  the  same  way 
in  Wilmer  v.  Atlantic  ^  R.  A.  L.  Co.^  2  Woods  418,  where  the 
defendant  was  a  corporate  body  existing  in  two  states  and  owning 
property  in  three.  Judge  Woods,  said :  "  As  the  property  of  the 
defendant  company  is  one  entire  and  indivisible  thing,  and  as  it  is 
all  covered  by  one  deed  of  trust,  there  seems  to  be  no  good  reason 
why  this  court  should  not  appoint  a  receiver  for  the  whole,  even 
though  a  part  of  the  property  may  extend  into  another  state.  The 
court  having  jurisdiction  of  the  defendant  can  compel  it  to  do  all 
in  its  power  to  put  the  receiver  in  possession  of  the  entire  property. 
If  other  persons  outside  the  territorial  jurisdiction  of  this  court 
have  seized  the  property  of  defendant,  the  receiver  may  be  com- 
pelled to  ask  the  courts  of  that  jurisdiction  to  aid  him  in  obtaining 
possession,  but  that  is  no  reason  why  we  should  hesitate  to  appoint 
a  receiver  for  the  whole  property.  We  think  the  courts  of  other 
jurisdictions  would  feel  constrained,  as  a  matter  of  comity,  to  afford 
all  necessary  aid  in  their  power  to  put  the  receiver  of  the  court  in 
possession." 

Admitting  that  a  court  may  appoint  a  receiver  for  property  out- 
side of  its  jurisdiction,  the  question  arises,  how  can  such  court 
put  its  receiver  in  possession  of  such  foreign  property,  and  compel 
recognition  and  observance  of  his  rights  in,  and  title  to,  such 
property  ? 

As  to  property  within  the  jurisdiction  of  the  court  appointing 
the  receiver,  the  law  is  that  his  appointment  per  %e  gives  him  a 
right  to  its  possession.  The  law  is  the  same  as  to  property  outside 
of  the  jurisdiction  of  the  court.  Appointment  per  se  gives  a 
receiver  the  right  to  its  possession.  And  this  right  will  be  recog- 
nised by  the  courts  of  the  foreign  jurisdiction  wherein  such 
property  is  situate.  Thus  in  Bagby  v.  AtlantiCj  ^<?.,  Railroad  Go.^ 
86  Penn.  St.  291,  the  right  of  a  foreign  receiver  to  sue  in  Penn- 
sylvania was  affirmed.  In  Hurd  v.  City  of  Elizabeth^  41  N.  J.  L. 
1,  it  was  decided  that  the  legal  effect  of  the  appointment;  of  a 
receiver  in  a  foreign  jurisdiction  in  transferring  to  him  the  right 
to  collect  the  property  passing  under  his  control  by  virtue  of  such 
office,  will  be  so  far  recognised  by  courts  of  this  state  [New  Jersey] 
as  to  enable  such  officer  to  sustain  a  suit  for  the  recovery  of  such 
property,  and  as  to  the  doctrine  that  a  receiver  going  into  a  foreign 
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jurisdiction  should  not  be  permitted  to  remove  property  of  his 
debtor  sitaate  in  such  foreign  jurisdiction,  the  court  were  of  opinion 
that  such  doctrine  ^^has  no  direct  authority  in  its  favor.''  So  also 
in  Bunk  v.  St.  John^  29  Barb.  585,  the  Supreme  Court  of  New 
York  decided  that  receivers  appointed  in  other  states  may  sue  as 
such  in  the  courts  of  New  York. 

These  cases,  however,  are  apparently  contradicted  by  the  follow- 
ing authorities,  wherein  it  has  been  decided  that  a  receiver  cannot 
bring  an  action  in  a  court  of  foreign  jurisdiction :  Booth  v.  Clark, 
17  How.  322 ;  Farmers'  ^  Mechanio9*  Ins.  Co.  .v.  Needles,  52  Mo. 
17.  In  Warreth  v.  Union  Nat.  Bank,  7  Phila.  156,  A.,  a  citizen 
of  Kentucky,  attached  the  moneys  of  B.,  a  citizen  of  Tennessee, 
in  the  hands  of  C,  a  citizen  of  Pennsylvania.  Prior  to  the  issuing 
of  the  attachment  in  Pennsylvania,  a  receiver  had  been  appointed 
by  the  Court  of  Chancery  in  Tennessee,  of  all  the  estate  and  effects 
of  B.  It  was  decided  that  the  attaching-creditor  was  entitled  to 
the  money  in  preference  to  the  receiver,  and  the  court  intimated 
that  a  receiver  is  but  an  appointee  of  the  court  from  which  he 
derives  his  authority,  and  as  receiver  he  has  no  extra-territorial 
rights  of  action,  and  that  the  states  of  the  Union,  for  all  except 
national  purposes,  are  to  be  regarded  as  foreign  and  independent 
of  each  other.  See  also  Mope  Mut.  L.  I.  Co.  v.  Taylor,  2  Rob. 
278.  And  again.  State  v.  J.  P.  ^  M.  Railroad  Co.,  15  Fla.  202, 
decided  that  under  the  constitution  and  laws  of  Florida  a  receiver 
cannot  be  appointed  by  the  judge  of  one  circuit  to  take  possession 
of  railway  property  located  in  another. 

In  WilKtts  v.  WaiU,  25  N.  T.  677,  it  was  decided  that  the 
acceptance  by  a  corporation  of  a  charter,  whereby,  upon  its  commit- 
ting an  act  of  insolvency,  all  its  property  is  to  vest  forthwith  in 
receivers,  to  be  distributed  in  a  prescribed  mode,  does  not  give  to 
the  transfer  thus  effected  the  character  of  a  voluntary  conveyance 
by  the  corporation  to  the  receivers,  under  which  they  might  sue  in 
a  foreign  state.  It  was  held  that  such  receivers  took  the  assets  of 
the  bank  in  New  York  subject  to  the  claims  of  creditors  who  had 
attached  them  subsequent  to  the  act  of  insolvency. 

Hant  V.  Colombian  Ins.  Co.,  55  Me.  290,  lays  down  the  doctrine 
that  the  legal  authority  of  receivers,  duly  appointed  in  another 
state,  is  co-extensive  with  the  jurisdiction  of  the  court  by  which 
he  is  appointed,  and  asserts  the  precedence  and  priority  of  creditors 
of  Maine  who  attach  property  of  the  insurance  company  in  Maine, 
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as  against  the  claims  of  a  New  York  receiver  of  the  company. 
See  also  Taylor  v.  Colombian  Ins.  Co.,  14  Allen  852.  See  also 
IToyt  V.  Thompson,  6  N.  Y.  320. 

The  case  of  Booth  v.  Clark,  17  How.  322,  will  perhaps  be 
recalled.  In  that  case  Mr.  Justice  Wayne,  speaking  for  the  United 
States  Supreme  Court  says:  "  He  [the  receiver]  has  no  extra-terri- 
torial power  of  official  action ;  none  which  the  court  appointing 
him  can  confer,  with  authority  to  enable  him  to  go  into  a  foreign 
jurisdiction  to  take  possession  of  ihe  debtor's  property ;  none  which 
can  give  him,  upon  the  principle  of  comity,  a  privilege  to  sue  in  a 
foreign  court  or  another  jurisdiction,  as  the  judgment-creditor  him- 
self might  have  done  where  his  debtor  may  be  amenable  to  the 
tribunal  which  the  creditor  may  seek.  In  those  countries  of  Europe 
in  which  foreign  judgments  are  regarded  as  a  foundation  for  an 
action,  whether  it  be  allowed  by  treaty  stipulations  or  by  comity, 
it  has  not  as  yet  been  extended  to  a  receiver  in  chancery.  In  the 
United  States,  where  the  same  rule  prevails  between  the  states  as 
to  judgments  and  decrees,  aided  as  it  is  by  the  first  section  of  the 
4th  article  of  the  Constitution  and  by  the  Act  of  Congress  of  26th 
May  1790,  by  which  full  faith  and  credit  are  to  be  given  in  all  the 
courts  of  the  U.  S.,  to  the  judicial  sentences  of  the  different  states, 
a  receiver  under  a  creditor's  bill  has  not  as  yet  been  an  actor  as  such  ' 
in  a  suit  out  of  the  state  in  which  he  was  appointed.  This  court  con- 
sidered the  effect  of  that  section  of  the  Constitution,  and  of  the  act 
just  mentioned  in  McEmoyle  v.  Cohen,  13  Pet.  324,  327.  But 
apart  from  the  absence  of  any  such  case,  we  think  that  a  receiver 
could  not  be  admitted  to  the  comity  extended  to  judgment-creditors, 
without  an  entire  departure  from  chancery  proceedings,  as  to  the 
manner  of  his  appointment,  the  securities  which  are  taken  from 
him  for  the  performance  of  his  duties,  and  the  direction  which  the 
court  has  over  him  in  the  collection  of  the  estate  of  the  debtor  and 
the  application  and  distribution  of  them.  If  he  seeks  to  be  recog- 
nised in  another  jurisdiction,  it  is  to  take  the  fund  there  out  of  it, 
without  such  court  having  any  control  of  his  subsequent  action  in 
respect  to  it,  and  without  his  having  even  official  power  to  give 
security  to  the  court,  the  aid  of  which  he  seeks  for  his  faithful  con- 
duct and  official  accountability.  All  that  could  be  done  upon  such 
an  application  from  a  receiver,  according  to  chancery  practice, 
would  be  to  transfer  him  from  the  locality  of  his  appointment  to  that 
where  he  asks  to  be  recognised,  for  the  execution  of  his  trust  in 
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the  last,  under  the  coercive  ability  of  that  court;  and  that  it  would 
be  difficult  to  do,  where  it  may  be  asked  to  be  done,  without  the 
court  exercising  its  province  to  determine  whether  the  suitor,  or 
another  person  within  its  jurisdiction,  was  a  proper  person  to  act 
as  receiver." 

Here,  then,  are  two  conflicting  classes  of  casee(,  one  affirming 
that  a  receiver  may  take  possession  of  and  sue  for  property'in  a 
foreign  jurisdiction,  the  other  affirming  that  he  may  not  do  so. 
How,  if  at  all,  may  they  be  reconciled  ? 

On  examination,  there  appears  to  be  this  distinction  between  the 
two  classes :  In  the  cases  wherein  the  extra-territorial  power  of  the 
receiver  was  denied,  its  exercise  was  opposed  by  creditors  of  the 
debtor  resident  in  the  foreign  jurisdiction  where  the  receiver  sought 
to  act.  In  the  cases  where  the  extra-territorial  power  of  receivers 
was  affirmed,  there  was  no  opposition  to  his  action  in  the  foreign 
jurisdiction  by  creditors  resident  there — citizens  of  that  jurisdic- 
tion. The  rule  affirming  the  extra-territorial  power  of  receivers 
is  in  no  case  asserted  as  against  creditors  and  citizens  of  the  foreign 
jurisdiction  wherein  the  receiver  seeks  to  assert  rights.  On  the 
contrary,  their  rights  are  expressly  reserved  by  the  courts  which, 
while  they  affirm  the  extra-territorial  power  of  the  receiver,  are 
careful  to  remark  that  his  action  was  opposed  by  no  creditor 
resident  within  their  jurisdiction,  and  to  affirm  that  it  is  their  duty 
to  protect  their  own  domestic  creditors  of  the  debtor,  and  to  give 
to  them,  in  preference  to  the  receiver,  the  prior  right  to  the  debtor's 
property  within  their  jurisdiction. 

The  distinction  between  allowing  a  foreign  receiver  to  sue  when 
not  opposed  and  refusing  to  allow  him  -to  suo  when  opposed,  by 
domestic  creditors,  was  very  clearly  pointed  out  and  insisted  upon 
in  ffurd  v.  Oity  of  Mizabeth,  41  N.  J.  L.  1.  Said  Chief  Justice 
Beablet  :  "  That  the  officer  of  a  foreign  court  should  not  be  per- 
mitted, as  against  the  claims  of  creditors  resident  here  [in  New 
Jersey],  to  remove  from  this  state  the  assets  of  the  debtor  is  a  pro- 
position that  appears  to  be  asserted  by  all  the  decisions,  but  that 
similarly  he  should  not  be  permitted  to  remove  such  assets  when 
creditors  are  not  so  interested,  is  quite  a  different  affair,  and  it  may 
perhaps  be  safely  said  that  this  latter  doctrine  has  no  direct  authority 
in  its  favor."  Again  he  says :  "  It  [the  power  of  a  receiver  to 
sue]  could  not  be  exercised  in  a  foreign  jurisdiction  to  the  dis- 
advantage of  creditors  resident  there,  because  it  is  the  policy  of 
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every  government  to  retain  in  its  own  hands  the  property  of  a 
debtor  until  all  domestic  claims  against  it  have  been  satisfied."  In 
Runk  v.  St.  John,  29  Barb.  585,  the  Supreme  Court  of  New  York 
by  Clerke,  J.,  says  :  "  All  that  has  been  settled  by  the  decisions 
referred  to  is  that  our  courts  will  not  sustain  the  lien  of  foreign 
assignees  or  receivers  in  opposition  to  a  lien  created  by  attachment 
under  our  own  laws.  In  other  words,  we  decline  to  extend  our 
wonted  courtesy  so  far  as  to  work  detriment  to  citizens  of  our  own 
state  who  have  been  induced  to  give  credit  to  the  foreign  insolvent 
But  this  question  does  not  arise  in  the  case  before  us.  This  is 
not  a  contest  between  foreign  creditors  and  domestic  attaching 
creditors." 

Baghyy,  Atlantic,  ^c.  Railroad  Co,,  86  Penn.  St.  291,  affirmed 
the  right  of  a  foreign  receiver  to  sue  in  Pennsylvania,  expressly  sav- 
ing, however,  the  rights  of  creditor  citizens  of  that  state  to  defeat  it 
"  Our  own  citizens,**  said  the  court,  "would  be  protected  against  the 
extra-territorial  act  in  a  proper  case,  because  they^  are  not  bound 
by  it,  and  our  assistance  given  to  the  extra-territorial  act  resting 
only  in  comity,  would  not  be  given  at  the  expense  of  justice  to 
them  :**  per  Agnew,  J.,  page  294. 

The  right  of  creditors  to  hold  the  property  of  their  debtor  against 
a  foreign  receiver,  and  to  subject  it  to  the  payment  of  their  debts 
appears  to  be  recognised  by  a  recent  case  in  the  United  States 
Supreme  Court,  wherein  it  was  said :  '^  If  he  [the  creditor]  has  a 
right,  in  a  distinct  suit  to  prosecute  his  demand  to  judgment,  with- 
out leave  of  the  court  appointing  the  receiver,  he  would  have  the 
right  to  enforce  satisfaction  of  it.  By  virtue  of  his  judgment  he 
could,  unless  restrained  bjt  injunction,  seize  upon  the  property  of  the 
trust  or  attach  its  credits.  If  his  judgment  were  recovered  <m^- 
9ide  the  territorial  jurisdiction  of  the  court  hy  which  the  receiver 
was  appointed,  he  could  do  this,  and  the  court  which  appointed  the 
receiver  and  was  administering  the  trust  assets  would  be  impotent 
to  restrain  him.**  Per  Woods,  J.,  in  Barton  v.  Barbour^  104  U. 
S.  128. 

Some  of  the  objections  to  a  receiver  being  permitted  to  sue  in 
a  foreign  court  may  be  noticed.  In  Booth  v.  Clark,  supra,  the 
Supreme  Court  of  the  United  States  said :  "  If  he  [the  receiver] 
seeks  to  be  recognised  in  another  jurisdiction,  it  is  to  take  the  fund 
there  out  of  it,  without  such  court  having  any  control  of  his  subse- 
quent action  in  respect  to  it,  and  without  his  having  even  official 
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power  to  give  security  to  the  court  the  aid  of  which  he  seeks  for 
his  faithful  conduct  and  official  accountability." 

As  to  the  objection  of  a  lack  of  security,  may  it  not  fa'irly  be 
replied  that  the  court  which  appointed  the  receiver  can  take  from 
him  sufficient  security  to  indemnify  against  the  loss  of  all  the  pro- 
perty placed  in  his  charge — as  well  that  outside  the  jurisdiction 
of  the  court  appointing  the  receiver  as  that  within  its  jurisdic- 
tion? Cannot  creditors  resort  to  that  court  and  the  security  it 
takes?  Certainly  the  debtor  can  if  necessary  resort  to  the  security 
taken  by  the  appointing  court.  He  is  already  in  that  court,  and 
both  himself  and  his  creditor,  may  have  the  benefit  of  any  security 
that  court  may  have  taken.  And  if  the  security  is  sufficient  and 
available  to  all  who  may  lose  by  the  receiver's  breach  of  trust, 
what  objection  is  there  to  allowing  him  to  take  possession  of  the 
foreign  property,  and  to  seek  the  aid  of  the  foreign  court  to  do  so. 
It  does  not  seem  necessary,  in  order  to  dq  this,  to  transfer  the 
receiver  to  the  foreign  court,  and  to  make  him  an  officer  of*  that 
court.  He  may  sue  in  his  own  name  in  the  courts  of  th^  foreign 
jurisdiction,  basing  his  suit  upon  the  title  conferred  upon  him  by 
the  court  appointing  him.  Except  as  against  their  own  creditors, 
why  should  not  foreign  courts  assist  the  receiver  as  a  matter  of 
comity  ?  It  is  not  perceived  that  any  confusion  or  lack  of  security 
results  from  applying  these  rules. 

True,  the  foreign  court  whose  aid  is  sought  would  not  have  con- 
trol of  the  receiver.  But  anothejr  court,  having  already  a  sufficient 
security  against  his  misconduct,  has  control  of  him  and  can  compel 
performance  of  his  duties.  It  is  no  hardship  to  compel  the  debtor 
to  look  to  the  appointing  court  for  protection  against  the  receiver's 
misconduct.  The  debtor  is  already  in  that  court  as  a  party  to  the 
proceedings  which  resulted  in  the  appointment  of  a  receiver,  as  to 
creditors,  those  resident  in  the  jurisdiction  wherein  the  receiver 
seeks  to  take  property  may  have  sufficient  protection  in  their  own 
courts,  who  will  not,  it  must  be  remembered,  permit  the  foreign 
receiver  to  assert  rights  in  opposition  to  theirs.  Other  than  domes- 
tic creditors  may  as  well  be  remitted  to  the  court  appointing  the 
receiver. 

A  court  appointing  a  receiver  will  by  injunction  restrain  per- 
sons within  its  jurisdiction  from  proceeding  against  foreign  property 
of  the  debtor  in  a  foreign  court.  In  Vt.  ^  Q.  R.  Co.  v.  Vt. 
0.  R.  Co.,  46  Vt.  792,  it  is  decided  that  the  courts  of  Vermont 
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will  restrain  parties  within  their  jurisdiction  from  prosecuting  su 
in  foreign  courts  to  reach  foreign  property  owned  by  a  corporation 
railway  company — over  which  the  Vermont  court  has  appointed 
receiver.  And  Bagby  v,  Atlantic,  ^c.  Railroad  Co.,  86  Penn.  i 
291,  decides  that  where  a  receiver  of  a  corporation  has  be 
appointed  by  a  court  of  competent  jurisdiction  in  another  state, 
creditor  who  resides  in  that  state,  and  is  bound  by  a  decree  of 
court  appointing  said  receiver,  cannot  in  an  attach ment-execnti 
recover  assets  of  the  corporation  in  Pennsylvania,  which  the  receiv 
claitns.  It  has  been  decided  that  a  receiver  may  prove  a  claim 
bankruptcy  in  the  federal  court  of  another  district  as  fully  as 
vested  with  his  powers  as  receiver  by  virtue  of  a  decree  of  a  con 
within  the  district  in  which  the  proceedings  in  bankruptcy  a 
pending.  Ex  parte  Norwood,  3  Bissell  504,  And  where  a  citin 
of  one  state  has  recognised  the  appointment  of  a  receiver  in  anoth 
state,  by  incurring  obligations  to  him  in  his  ofBcial  capacity, 
by  gtving  him  a  mortgage,  the  receiver  may  maintain  an  action  [ 
foreclosure,  for  example]  to  enforce  such  obligation :  lylehart 
Beirce,  36  111,  133. 

So  far  the  right  of  a  receiver  to  sue  for  or  take  possession  • 
property  in  a  foreign  jurisdiction  has  been  considered  sole 
with  reference  to  the  right  to  such  property  which  he  acquireii  1 
appointment  perse.  But  of  course  his  right  to  such  proper 
depends  upon  bis  title  to  it;  and  this  a  receiver  may  get  in  oth 
ways  than  by  appointment  as  receiver.  For  example,  the  coa 
appointing  him,  having  control  of  the  debtor,  may  compel  the  li 
ter  to  execute  to  the  receiver  an  assignment  or  other  deed  of  ti 
property ;  or  such  deed  may  be  executed  voluntarily  to  the  receivf 
who  then  may  take  possession  of  or  recover  the  property,  wheth 
at  home  or  abroad,  not  as  receiver  but  as  grantee  in  the  dee 
Thus  in  Qraydon  v.  Church,  7  Mich.  36,  the  Supreme  Con 
of  Michigan,  in  a  case  where  under  a  creditor's  bill,  in  the  Con 
of  Chancery  of  New  York,  a  receiver  had  been  appointed,  and  tl 
debtor  in  pursuance  of  the  order  of  the  court  made  a  gener 
assignment  to  the  receiver  of  all  hia  property,  reciting  In  it  tj 
proceedings  had  in  the  cause,  and  the  assignment  was  made  in  di 
form  for  the  transfer  of  an  interest  in  lands  under  the  Miohigs 
statutes,  the  Supreme  Court  of  Michigan  decided  that  the  assigm 
might  file  his  bill  in  chancery,  in  Michigan,  to  foreclose  a  mot 
gage  interest  or  to  enforce  a   right  of  redemption   held   by  t) 
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debtor  at  the  time  of  the  assignment,  in  lands  in  Michigan.  The 
cottrt,  by  Judge  Christiancy,  said  in  substance,  that  the  receiver 
in  such  a  case,  sued  not  strictly  in  his  ofiBcial  character  as  receiver, 
bj  virtue  of  his  appointment  in  New  York,  but  as  an  assignee,  holding 
the  l^al  interest  in  the  property  by  virtue  of  the  assignment  of  the 
debtor. 

Where  property  has  once  vested  in  an  assignee  or  receiver  by  the 
law  of  the  state  where  the  property  is  situated,  the  law  of  another 
state  will  not  divest  him  of  his  right  to  it  if  he  should  take  it  into  such 
state  in  the  performance  of  his  duty.  A  receiver  appointed  by  a  court 
in  such  a  case  stands  in  the  same  position  as  an  assignee  or  trustee 
in  insolvency.  Thus  where  a  receiver  of  an  insolvent  manufactur- 
ing corporation  appointed  by  a  court  in  New  Jersey,  took  posses- 
sion of  its  assets,  and  for  the  purpose  of  completing  a  bridge  which 
it  had  contracted  to  build  in  Connecticut,  purchased  iron  with  the 
fiinds  of  the  estate  and  sent  it  to  that  state,  it  was  decided  that  the 
iron  was  not  open  to  attachment,  in  Connecticut  by  a  creditor 
residing  there :  Pond  v.  Cooke,  45  Conn.  126.  See  also  Blake 
Crusher  Co.  v.  New  Haven,  46  Id.  473. 

Kilmer  v.  Hohart,  58  How.  Pr.  452,  decides  that  receivers 
appointed  in  another  state  and  operating  a  railway  as  such,  but 
having  property  in  their  hands  as  such  in  New  York,  cannot  there 
be  sued ;  an  attachment  issued  in  such  suit  will  be  vacated. 

And  where  C  was  appointed  by  a  court  in  Arkansas  receiver 
of  property  of  T.,  a  defendant  in  a  suit,  and  ordered  to  ship  it  to 
Memphis  for  sale,  and  to  hold  the  proceeds  subject  to  the  order 
of  the  court,  and  did  so  ship  it  to  Memphis,  where  it  was  attached 
by  creditors  of  T.,  it  was  decided  that  C.  could  maintain  an  action  of 
replevin  in  Tennessee  notwithstanding  he  had  not  yet  qualified  and 
given  bond:  Cagill  v.  Wooldridge,  8  Baxter  580. 

The  substance  of  the  law  appears  to  be  as  follows :  Any  court 
having  jurisdiction  of  a  debtor  may  appoint  a  receiver  of  his  pro- 
perty, including  as  well  that  property  which  is  without,  as  that 
which  is  within  the  jurisdiction  of  such  court. 

Property  within  the  jurisdiction  of  the  appointing  court  passes  by 
the  appointment  per  se  to  the  receiver  who  may  assert  his  rights 
thereto  as  receiver  either  in  the  court  which  appoints  him  or  any 
other  court,  foreign  or  domestic. 

Property  outside  of  the  jurisdiction  of  the  appointing  court 
passes  by  the  appointment  per  8e  to  the  receiver,  as  against  the 

Vol.  XXXI.— as 
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debtor  and  his  privies  to  the  appointment  bat  not  as  against 
itors  of  the  debtor  residing  in  the  foreign  jurisdiction  wbei 
property  is  sitnate.  CourW  of  snch  foreign  jurisdiction  will 
tect  the  rights  of  their  own  creditors  to  the  property  of  the  d 
that  is  within  their  jurisdiction,  as  against  the  receiver  appc 
by  another  court. 

When  a  receiver  has  once  obtained  rightful  possession  o 
property  he  was  appointed  to  take  charge  of,  he  will  not  be  dcp 
of  its  possession,  except  by  the  court  appointing  him,  even  tl: 
he  remove  with  it  to  a  foreign  jorisdiction.  While  there  i 
not  be  taken  by  creditors  of  the  insolvent  who  reside  within 
jurisdiction. 

The  power  of  a  receiver  to  sue  for  or  possess  himself  of  pro 
of  bis  debtor  in  a  foreign  jurisdiction  appears  to  rest  entire 
comity.  It  has  some  economical  reasons  in  favor  of  it.  0 
that  it  lessens  expense,  since  it  enables  one  receiver  to  take  p 
sion  of  the  entire  property,  and  saves  litigation,  which  wou 
necessitated  in  case  the  receiver  was  not  recognised  in  the  fc 
jurisdiction  wherein  he  seeks  to  assert  rights  and  the  appoim 
of  a  new  receiver  be  required.  Take  the  case  of  a  receiver 
railroad  running  through  several  states.  If  the  receiver  appi 
by  one  court  may  not  take  possession  of  the  whole  road, 
there  must  he  a  receiver  appointed  by  a  court  in  every  jurisd 
through  which  the  railway  runs.  There  must  be  the  expen 
conducting  costly  litigation  in  several  courts.  Again,  each 
may  appoint  different  receivers,  whose  management  of  the  ra 
may  not  be  at  all  harmonious.  It  certainly  would  be'prodi 
of  great  confusion  and  expense  for  several  courts  and  receivi 
control  the  same  property.  But  where  property  is  situate  in  bi 
foreign  jurisdictions  the  better  way  seems  to  be  to  compel  the 
vent  to  execute  a  deed  of  assignment  to  the  receiver.  This  i 
give  him  a  better  title  than  the  court  appointing  the  receiver 
confer,  because,  unlike  the  title  passed  by  appointment,  the  rece 
title  by  deed  of  assignment  would  be  good  even  against  cre< 
residing  in  the  jurisdiction  of  the  foreign  court  whose  assistani 
receiver  might  seek. 

Adblbbet  Hamilt< 

Chiogo. 
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RECENT    ENGLISH    DECISIONS, 

Orawn  Cases  Reserved, 
REGINA  V,  CARR  AND  WILSON. 

• 

Egyptian  and  other  bonds  were  pat  on  board  a  British  ship  lying  in  the  river 
and  moored  to  the  shore  at  Rotterdam,  for  conTeyance  to  England.  The  bonds 
were  stolen,  and  the  prisoners,  British  subjects,  were  found  dealing  with  them  in 
Xngiand,  and  were  tried  at  the  Central  Criminal  Court  and  found  guilty  of 
fiDknuonsly  receiving  the  same  knowing  them  to  have  been  stolen.  Ileldf  asbuming 
the  bonds  to  have  been  stolen  by  a  foreigner  or  other  person  not  being  one  of  tlie 
crew,  from  the  ship  at  Rotterdam  while  so  moored  in  the  river,  that  the  Admiralty 
had  jurisdiction  over  the  offence,  and  that  the  prisoners  could  be  tried  and  con- 
victed  in  Eugland  of  feloniously  receiving  the  goods. 

Case  reserved  for  the  opinion  of  the  court  by  North,  J. 

The  facts  were  as  follows:  The  prisoners  were  charged  with 
stealing  twenty-five  bonds  of  Egyptian  Preference  Stock,  three 
bonds  of  the  Illinois  Railway,  and  thirty  bonds  of  Egyptian 
Unified  Stock,  and  also  with  receiving  the  said  securities  knowing 
them  to  have  been  stolen.  On  the  trial  at  the  Old  Bailey,  at  a 
session  of  the  Central  Criminal  Court,  the  evidence  showed  that 
the  bonds  were  made  up  in  parcels  by  bankers  in  Holland,  and 
sent  on  board  the  British  steamship  Avalon,  then  lying  in  the 
river  Maas,'  at  Rotterdam,  moored  to  a  quay  which  was  about 
twenty  or  thirty  feet  distant,  and  lying  against  a  structure  of  piles 
which  projected  from  the  quay  and  was  called  a  "dolphin/*  The 
place  where  the  Avalon  was  lying  was  sixteen  or  eighteen  miles  from 
the  sea,  but  there  was  no  bridge  between  that  point  and  the  sea, 
the  tide  ebbed  and  flowed  there,  and  there  was  always  enough 
water  to  float  the  ship.  While  she  was  lying  at  the  "  dolphin," 
persons  were  allowed  to  pass  backwards  and  forwards  between  the 
vessel  and  the  shore  without  hindrance.  On  the  evening  of  the  day 
on  which  the  bonds  were  placed  on  the  "Avalon  **  she  sailed  for 
England.  Upon  her  arrival  the  bonds  were  missed,  and  were 
afterwards  found  in  the  possession  of  the  prisoners,  who  were 
British  subjects.  North,  J.,  instructed  the  jury  that  if  the 
seoarities  were  taken  from  the  ship  the  taking  them  was  an  offence 
which  could  be  tried  in  England,  and  that,  if  so,  the  prisoners 
could  be  tried  in  England  for  receiving.  The  jury  found  the 
prisoners  guilty  of  receiving  the  securities  knowing  them  to  have 
been  stolen.  The  judge  reserved  for  the  consideration  of  this 
court,  whether,  ander  the  circumstances,  there  was  any  jurisdiction 
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to  try  the  prisoners  at  the  Old  Bailey  for  the  offence  of  whi' 
were  found  guilty. 

Sir  E.  Giffard,  Q.  C,  and  E.  Olarke,  Q.  C.  (Ttch 
Grain  with  them),  for  the  prisonera, 

Poland  (Goodrich  with  him),  for  the  prosecution. 

Coleridge,  C.  J. — Thia  case  haa  been  argued  at  some 
and  the  question  raised  by  it  is  no  doubt  of  considerable  i 
ance.  The  facts  are  these.  The  bonds  which  the  prisoner 
been  convicted  of  feloniously  receiving  were  on  board  an  i 
ship,  in  the  river  Maaa,  off  Rotterdam,  in  front  of  a  "  dol 
and  was  moored  by  ropes  to  the  land  of  Holland.  The  tid 
and  flows  in  the  river,  and  at  the  place  where  Bhe  was  1; 
front  of  the  "  dolphin  "  there  is  always  enough  water  to  floa 
of  her  class.  Tliere  was  no  actual  proof  when,  or  by  who 
bonds  were  stolen.  Tho  case  states,  "  There  was  no  evidene 
which  the  jury  could  have  found  that  the  theft  occurred  af 
voyage  began;  the  evidence  rather  pointed  to  its  having  ot 
before  she  sailed."  Whether  the  bonds  were  carried  off  tl 
on  to  the  shore,  and  sent  by  some  conveyance  to  the  prisoi 
England,  or  whether  they  were  brought  by  the  prisoners  b 
land,  does  not  appear.  The  prisoners  were  acquitted  of  a 
the  bonds  and  found  guilty  of  receiving  them  with  guilty  kno 
that  they  had  been  stolen.  It  is  obvious  that  the  prisonen 
not  be  convicted  of  feloniously  receiving  the  bonds  unles 
were  stolen  within  the  same  jurisdiction  where  the  rcteivir 
place,  and  therefore  it  becomes  material  to  inquire  wheth 
jurisdiction  of  the  Admiralty  attached  so  that  the  prisoner! 
be  tried  at  the  Old  Bailey.  It  is  admitted  that  the  exact 
raised  in  thia  case  has  never  arisen  for  decision  in  our 
before.  There  appear  but  two  points  for  us  to  decide,  3 
the  ship  within  the  jurisdiction  of  the  Admiralty  so  as  tc 
offences  committed  upon  it  triable  according  to  the  Englis' 
2.  If  that  point  is  answered  in  the  afGrraative,  were  the  pri; 
according  to  the  decisions,  liable  to  be  tried  in  the  English  t 
First,  as  to  the  place.  The  place  appears  to  me  to  come 
the  old  definition  of  the  Admiralty  jurisdiction.  The  ship 
a  part  of  the  river  which  is  never  dry,  and  where  it  wou 
touch  the  ground  at  low  water,  and  the  tide  ebbs  and  flows 
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'eat  ships  do  lie  and  hover  there.  This  is  BuOicient  to 
lip  within  the  Admiralty  jumdiction.  Without  easing 
lorts  of  the  case  of  Jiex  v.  Jemot  (MS.  liiVl),  and 
ri,  1  Moo.  C.  C.  404,  are  as  full  as  could  be  desired,  it 
[ifficult  to  draw  an;  tangible  distinctidn  between  them 
sent  case.  This  case  also  falls  within  the  decision  of 
derson.  Law  Rep.,  1  Cr.  Uaa.  Rea.  161 ;  11  Cox. 
rhere  the  ship  was  half-way  up  the  river  Garonne,  in 

at  the  time  of  the  ofTence  abuut  300  yards  from  the 
e,  and  this  court  held,  the  prisoner  having  boon  con- 
lanslaughter,  that  the  offence  had  been  committed 
jurisdiction  of  the  Admiralty,  and  that  the  Central 
art  had  jurisdiction  to  try  the  prisoner.  I  am  unable 
li  this  case  from  that,  but  if  anything  Reg.  v,  Ander- 
in  d  fortiori  case.  Then,  as  to  the  second  point, 
e  is  anything  in  the  personality  of  the  prisoners  which 

them  not  liable  by  the  law  of  England.  It  is  true 
f  the  judges  in  Reg,  v.  Anderson,  ubi  sup.,  place 
a  the  fact  that  the  prisoners  formed  part  of  the  crew 
,  but  BoviLt,  C.  J.,  in  his  Judgment,  points  out  that 
1  always  insisted  on  her  right  to  legislate  for  persons 
r  vessels  in  foreign  ports.  None  of  the  judges  sug- 
their  judgments  would  have  been  in  any  way  altered 
era  had  not  in  those  cases  formed  part  of  the  crew.  I 
es  no  difference- whether  a  person  is  a  British  subject 
;omes  on  board  a  British  ship  where  the  British  law 
places  himself  under  the  protection  which  tiiat  flag 
le  is  entitled  to  the  privileges  and  protection  of  the 
ho  is  liable  to  the  disabilities  which  it  creates  for  him. 
,  therefore,  to  make  a  distinction  between  a  pstssenger 
m  board  a  ship  and  one  of  the  crew,  and  it  makes  no 

my  mind  whether  the  person  Is  on  board  voluntarily 
rily ;  if  while  on  board  he  is  entitled  to  the  protection 
e  is  also  botmd  by  the  obligations  imposed  by  the  law 
3at  ship.  The  utmost  that  can  be  said  as  rcgarda  the 
case  is  that  the  bonds  may  have  been  stolen  by  some 
ae  on  board  casually  ;  it  may  be  a  foreigner  who  took 

vessel  at  Rotterdam.  Suppose  the  tblcf  had  not  been 
ff  the  ship,  and  had  been  captured  and  brought  here, 
ve  been  tried  here  ?     In  my  opinion  he  could,  for  if 


802  RBGIMA  ».  CABR  AND  WILSON. 

vhile  he  was  on  board  the  abip  he  vas  entitled  to  the  pro 
of  the  British  flag,  he  was  at  the  same  time  equally  Lable 
disabilities  of  the  crimiD&l  lav  of  this  countrj.  It  appean 
that  the  evidence  shows  that  the  bonds  were  stolen  within  tb 
diction  of  the  Etaglish  law,  and  I  am  of  opinion  that  the  pr 
therefore  were  triable  at  the  Central  Criminal  Court  for  re 
them  well  knowing  them  to  have  been  Btj>len.  I  think  t 
conviction  should  be  affirmed. 

Pollock,  B. — I  am  of  opinion  that  the  conviction  Bh{ 
affirmed.  The  prisoners  were  convicted  of  the  offence  of  felo 
receiving  stolen  goods,  and  the  question  is,  were  the  pr 
within  the  jurisdiction  of  the  Central  Criminal  Court  for  i 
poses  ?  The  general  rule  of  law  is  that  a  person  on  bo 
English  ship  is  to  be  treated  as  within  the  dominion  of  the  J 
Crown  ;  and  it  is  admitted  that  if  the  ship  had  been  on  tl 
seas,  or  had  been  moored  in  the  middle  of  the  river,  th 
would  have  applied  to  the  case.  Then  what  distinction  cai 
be  because  the  ship  was  tethered  by  ropes  to  the  shore  ? 
there  is  no  distinction.  She  was  a  large  ship  carrying  pas 
and  goods  from  Harwich  to  Rotterdam,  and  was  in  a  tidal  i 
Rotterdam  at  a  spot  where  great  ships  go.  She  was  there 
purpose  of  unloading,  and  when  unloaded  would  return  I 
wich.     I  think,  therefore,  the  conviction  was  right. 

Lopes,  J. — I  think,  also,  that  the  conviction  should  he  a: 
As  to  the  question  of  the  thief  not  being  one  of  the  crew 
vessel,  I  do  not  think  that  that  matters.  The  thief  was  01 
an  English  ship  at  the  time  the  bonds  were  stolen,  and  tl 
came  within  the  English  law. 

Stephen',  J. — Since  the  time  of  Richard  II.,  the  jurii 
of  the  Admiralty  has  been  extended  to  wafers  where  grea 
go.  There  are  many  statutes  which  gave  jurisdiction  to  ps 
courts  in  particular  coses.  But  the  jurisdiction  of  the  Ad 
itself  Las  never  been  defined  in  any  other  way  than  as  laii 
in  the  reported  cases.  The  case  of  Rex  v.  Jemot  bears 
question  of  local  jurisdiction,  and  decided  that  the  Admira 
jurisdiction  over  a  theft  on  board  an  English  vessel  in  a  ! 
port,  and  shows  that  the  jurisdiction  of  the  Admiralty  was  i 
fined  to  the  waters  outside  creeks,  ports,  harbors,  &c.  S^x  v. 
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to  the  same  effect.  Rpg.  v.  Anderion,  uhi  sup.,  goes 
affecto  both  the  questions  of  place  and  pcnson,  the 
in  a.  foreign  river,  and  the  person  being  an  American 
had  committed  manslaughter  on  board  an  English 
oubt  the  prisoner  was  one  of  the  crew  of  that  ship, 
to  me  that  we  cannot  lay  down  the  rule  in  narrower 
iiat  the  jarisdiction  of  the  Admiralty  extends  to  all  tidal 
!  great  ships  go,  and  to  all  persons  on  board  of  them 
ignera  or  not.  There  ia  no  reason  which  should  induce 
vn  restrictions  to  the  extent  which  has  been  contended 
lers'  counsel,  that  the  Admiralty  jurisdiction  extends 
he  British  flag  is  flying,  and  not  when  it  is  lowered. 
me  that  the  protection  of  the  British  flag  and  the 
isdiction  are  co-extensive,  and  that  protection  and 
ist  co-exist.  I  think,  therefore,  that  the  thief  in  this 
,ad  been  captured,  might  have  been  tried  at  the  Old 

Conviction  affirmed. 
1,  J. — I  concur. 

IT  point  in  Ihe  principal  (QrcaTes),  b;  Shanwood,  9  Am.  cd. 
■  been  decided  before,  p,  153,  and  Jenis's  ArcliUild  Crim, 
Ired,  tbcre  qneslionB—  Plead,  19  ed.,  by  Bruce,  p.  466.  This 
ealiDg  with  wbjcli  (he  of  course  is  assuming  tliat  the  crime  vat 
charged,  iras  locally  committed  on  boaril  &  British  sLip. 
artiction  of  the  English  The  ciisuB  of  AnJersm  and  AlUn  are 
St,  whether  the  persona  those  to  which  we  desire  lo  direct  atten- 
ds were  personslly  with-  tion.  And  first,  with  repiird  to  Andertoa, 
rable,  in  an  internntlonid  Tlie  question  ihat  arose  was  whether 
I  inquire  into  tlie  grounds,  the  adniiralty  jarisdiction  of  England 
'  the  cases  cited,  npon  exlcuds  OTer  British  tcsscIs,  not  only 
,nimou8  opinion  of  the  when  thcj  are  sailing  on  tlic  lii^li  sens, 
i  in  affinning  ihe  con-  but  also  when  they  ore  in  the  rircrs  of  a 
)Qrt  below.  foreign  territory  at  a  plnco  below  bridges, 
!  undisputed.  Indeed  Ihe  where  the  tide  ebbs  and  flows,  and  wliere 
i^nsideralioti    of  Crown  great  ships  go, 

hu  to  deal  with  the  law         This   case    is    the    more   interesting 

ie  of  Jemoi  may  be  dis-  because  Ihe  delinquent  was  nn  American 

msidcration  ns,  whellier  citizen,  serving  on  board  a  British  ship, 

if  piracy  or  of  stealing,  although  the  crime  of  murder  with  which 

cltbe  reports  differ,  both  he  w»a  charged  w«i  not  commirted  in 

(:hbold   Kre   agreed  that  American  witters  hut  in  the  river  Ga- 

is  committed  in  ctecks,  ronne,  within  French  lerritnry,  nl  a  place 

ic.,  in  foreign  countries,  below  briilges  where  llie  tide  ebbed  and 

miralty  indiBpntahly  has  Bowed  anil  great  ships  went. 
it.     RoaeeU   on   Crimes         It  was  held  tliat  the  ship  was  within 
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die  Admiralty  jurisdiction  of  England 
and  th.-it  all  senmcn,  wbalever  their 
iialionalily,  ecrring  □□  hoard  Biilish 
»hips,  arc  amenable  to  the  proTisions  of 
British  Isvr.  This  case  was  decided 
Not.  16,  18fi8. 

Tho  prisoner,  as  WW  said  by  Chief 
Jostiee  BoviLL,  was  also  suhjcct  to  Ihe 
law  of  France,  but  as  M.  Ortolon  pays, 
in  his  work  entitled  "  Diploinatie  de  la 
Mer,"  book  3,  ch.  13,  pp.  369-271,  cd. 
4th,  with  trgard  lo  raercbant  Tcesela  of 
foreign  countries,  the  French  nation  do  not 
assert  their  police  laws  at^ninst  Ihe  ctcts 
of  those  vessels,  unless  Ihe  aid  of  French 
authority  be  invoked  by  those  on  board, 
or  niilcss  the  oji'encc  committed  leads  to 
some  disturbance  in  tlieir  ports. 

Much  stress  was  laid  in  the  course 
of  the  arj^ument  in  behalf  of  the  prisoner, 
lliat  he  was  an  American  ciliKen,  hut  the 
case  of  Gnaee  Chit/  v.  filihugh,  19 
Hovr.  443,  was  cited  on  behalf  of  tbe 
Crown  to  show  that  the  American  courts 
hold  (hat  (he  large  lakes  and  rivers  of  (hat 
country  are  within  oilmiralty  jurisdiction. 
And  the  case  of  Uniltd  St:iles  v.  Hamil- 
ton,  1  Mason  152,  was  also  referred  to 
10  tho  effect  that  althongh  a  ship  in  a 
foreign  port  loses  its  character  as  a  ship, 
it  docs  not  loce  that  character  while  in  a 
river.  "  Wlien  vessels  go  into  a  fordgn 
port,"  remarked  Chief  Justice  Bovill, 
"  they  must  respect  (he  laws  of  that 
nation  to  which  tho  port  belongs  ;  but 
they  must  also  respect  the  laws  of  the 
nation  to  which  tho  vessel  belongs." 

In  ■4nrferson'i  Case,  as  the  chief  justice 
observed,  "  It  was  said  that  the  prisoner 
vta  an  American  citizen ;  but  he  had 
embarked  by  his  own  consent  on  board 
a  British  ship,  and  was  at  the  time  a 
portion  of  the  crew,"  Further  American 
cases  wero  cited  by  Mr.  Justice  Bi.\ck- 
nURN,  as  follows:  "In  the  American 
case  of  Unilid  State*  v.  WUltxrytr,  S 
Wheat.  76,  "the  eonrt  seems  to  have 
held  as  a  fact  that  the  ship  was  out  of 
tfie  admiralty  jurisdicUon ;  bat  in  TTinmat 
V.  Lane,  9  Sumner  1,  and  Uniltd  Stata 


V.  CooBibi,  13  Peters  TS,  t 
grounds  of  their  decision,  no 
ity  with  the  Uailed  Slatei  v, 
but  vcrvniDChin  eonformily  ^ 
lish  decisions,  and  therefore  I 
Ihe  American  courts  would  i 
that  the  admiralty  juried!' 
extend  to  this  place  ;  and  s 

ship  at  the  place  in  question 
been  triable  in  America,  i 
subject  serving  on  board  a 
cou  be  tried  here."  It  seen 
agrees  (hat  the  admiralty 
extends,  not  only  to  (he  hi 


■11  ri 


tide  ebbs  and  Sows,  and  whei 
go — and  that  a  ship,  under  i 
stances,  ia  within  the  admirs 
lion  of  Ihe  country  to  which 
I  Kent's  Com.,  lOtb  ed.,  p. ' 
to  by  the  Court  in  Reg.  v.  j 

The  only  dilTerence  betwe- 
of  AndtTson  and  Allen  con! 
fact  that  in  the  latter  (he 
committed  in  (be  river  Wam| 
twenty  or  thirty  miles  from 
no  evidence  was  given  of  Ih 
of  the  tide  where  the  vessel 
judges  who  sat  as  a  court  of 
Hilary  Term  1837,  were  i 
of  opinion  that  tlie  convictio' 
the  place  being  one  where  gr 

Mr.  Justice  Blichburn 
(dr's  Cau,  cited  the  Unitf 
Holmes,  5  Wheat.  413,  w 
held  (hat  nnder  the  Act  ol 
1790,  it  made  no  differer 
the  offender  were  a  ciliien  ol 
States  or  not,  if  (he  crime  we[ 
on  hoard  a  foreign  vessel, 
vice  the  olTcnder  must  be  ci 
belonging  to  the  nation  nnde 
hesailcd.  Nohintof  litnilin; 
diction  to  (he  crew  alone  wa 
And  in  pronouncing  bis  jt 
same  learned  judge  said  :  " 
impression  is  (hat  where  n  si: 
under  a  particular  flag,  the 
protection  (o  all  wlio  fail  ui 
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ffhom  the  Bug  bcloDKs  hu 
>I  lo  lo)risisl«  Tur  alt  ihnit 
luse  she  aflurds  them  llial 


be  Brilish  Butijitta.  thai 
amply   vrntilatird   in  the 

!,  and  can  gcnrcvl;  be  mid 

le  more  cumiilicaled  Biiicc. 
Tor  juri^diciion  in  fut^er 

II   one  of  Tifitionalitr  but 


1,  c.  5,  15  Ilich.  II.,  0, 
■7  VIII.  0.  15;   I  Krafs 

p.  390.  The  Amprican 
:  tlie  \trffs  Inltrs  and  rivers 

arc  ali^o  within  admiralty 
■■mtitt  Chief  V.  Fazlmgh, 
ven    if   ibe    country    or 


would  a. 


:alfcct 


;pt  civil  cases  of  adniirnlty 
Jurieiliction,   iIibII  be  by 
jury.     Nift  but   wbut   the  court  of  ad- 


ninal   i 


lully 


'cded  by  indictment  and  ttjul 
■efi>rdin|{  to  the  course  of  the  cunimoii 
law,  before  and  iuilejjeiident  of  llic  Act 
of  Henry  VIII.  (Kent's  Com.  11  ed. 
vol,  1,  p.  389),  but  a*  it  cuHfurmcd  its 
practice  to  the  rulcii  of  the  civil  rather 
ihau  llie  common  law  and  di^'jiein^ed  will) 
a  jury  of  the  viciaai/f,  alihounh  il  iniirhi 
have  retained  the  show  or  ahadow  of 
one,  its  fuluru  procccdin)^  were  rrj-nluled 
by  Blatule  as  before  mentioned.  (Sec  a 
inrtc  in  Kerr's  BIsckstouc,  vol.  *,  p. 
.  278),  "that  the  course  of  it,  procccdi»g» 
should  be  according  t«  tlie  law  of  the 
land."  Id. 

To  return  to  the  question  of  jurisdic- 
tion. It  lias  always  been  rather  h  itinttcr 
of  CO  men  lion  between  the  juriMlic'tion 
of  the  high  sens  and  that  of  the  inland 
courts,  which  thou;;h  now  el i-arly  defined 
in  England  by  the  several  sliitules  S8 
Henry  VIII.,  e.  15  ;  «  &  5  Wm.  IV., 
c.  36;  7  &  8  Vict.  c.  2  ;  and  18  &  19  Vict. 
c.  91,  s.  31,  may  yet  require  some  fur- 
ther deiiniljon  a»  between  the  federal  and 
state  courts  of  the  United  Stales.  I'he 
international  question  niny  be  said  to 
have  been  Miived,  and  that  is  all  that  the 
ease  before  us  profi.'S.-«s  to  denl  with,  if 
indeed  its  decision  does  not  rather  relate 
to  the  juriEidiction  OTera  theft  eommitted 
in  a  foreign  river,  where  the  tide  ebbs 
and  flowH  and  possibly  by  a  forciirner. 
Itshould  he  remembered  that  the  United 
States  courts  have  no  unujrift™  criminal 
rode.  There  is  no  national  common  law. 
They  have  no  jurisdiction  but  what  is 
conferred  by  statute  by  Congress  :  [/ailed 
Sinia  r.  Coolidge,  1  Gnllison  488,  I 
Wheat.  415;  [fniltd  Slala  t.  //urfwn 
^  Gaedicin,  7  Cranch  53  \  United  Slala 
T.  Bti-aiu,  3  Wheal.  336  ;  Vnihd  Stale* 
V.  mWierjiT,  5  Id.  76.  The  juri^rHetion 
of  the  Supn'me  Court  is  pointed  out  bj 
the  Constitution  ;  but  the  powers  of  the 
inferior  courts  are  regulated  by  statute, 
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and  ibe;  hnre  do  powers  bat  Buch  aa  the 
etalute  frivea  tlicm :  SmitA  t.  Jaekten, 
Pttino  C.  C.  *53. 

Under  the  head  of  armi  of  the  sea 
BiicIoseU  within  faucet  terree,  or  narrow 
hcadlaods  or  promun lories,  is  included 
rivers,  harbors,  creeks,  basins,  bays,  4c., 
where  the  tide  ebbs  and  flows.  Sucli  are 
within  the  admiraltj'  jurisdielion  of  the 
United  Slates  ;  but  if  they  are  within 
the  body  of  a  eounly  of  any  particular 
ntati-,  the  state  jurisdiction  atlaehes. 
But  in  ThoBuu  r.  Lane,  9  Sumner 
I ,  it  wan  held  iliat  the  excoplion  did  not 
apply  to  tide  wiileri  in  foragn  coon- 
trill,  and  ttiat  the  admiraltr  jurisdic- 
tion attached  to  torls  on  such  waters. 
The  nnmeroas  cases  on  the  subject  are 
very  conflicting,  but  it  seems  to  bo  con- 
celled  that  the  admiralty  lias  an  estab- 
lished juriBdictioii  to  award  damages  for 
torts,  or  perannal  wrongs  done  on  the 
hi|;h  seas ;  and  that  waien  within  lite 
ebb  and  flow  of  the  lide,  and  which  lie 
within  the  body  of  a  county,  arc  not,  in 
England,  within  the  admiralty  juris- 
diction :  Coke's  41h  Inst.  134  ;  2  Brown's 
Civ.  t  Adm.  Law  111;  Tht  yicolat 
Wilum,  3  HnKfc.  Adm.  369  ;  but  that 
in  the  United  States  all  tide  waters, 
thoujfh  within  the  body  of  a  county,  are 
within  the  admiralty  juri<:d)clion,  and 
torts  committed  on  such  waters  are  cog- 
nimble  in  the  admiralty :  see  Cnrtis's 
Treatise  on  Seamen,  p.  563,  and  the 
cases  there  cited.  Nay,  if  the  tort  be 
one  continued  act,  ihouRh  commencing 
on  land  and  consummated  on  tide  water, 
the  attmiraltT  has  cognizance  of  it: 
Bummer  v.  [PeW.,  4  Mason  383,  364  ; 
Sitele  T.  Thacher,  Ware  Adm.  91.     It 


is  admitted,  howerer,  that  the  a 
oommon  law  have  in  America  con 
jurisdiction  in  cases  of  tort  con 
on  the  high  seas.  But  these  cou 
Dot  competent  I»  supply  a  remedy 
Allhout^,  Wlieaton'a  Trealise 
temaiional  Law  (ed.  1864),  pp. 
cited  by  Ortolan  in  hin  "Regies 
nationalcs  et  Diplomatic  de  la 
befort:  referred  to,  fornmlales  the  | 
rule  that  "merchant  ships  of  on 
when  they  enter  into  the  ports  of  i 
state  are  not  exempt  from  the  loca 
diction,  nnless  by  express  codti 
and  that  they  are  only  entitled  ti 
baf  been  provided  ty  that  P 
tion,"  yet  as  M.  Ortolan  obser'eJ 
France,  i  d^faut  de  convention  sp 
est  enlcndue,   ct  pratiquie    la  rt 

He  tlien  proceeds  to  draw  a  dieti 
between  crimes  committed  on  boan 
of  commerce  in  a  foreign  port  by  i 
Ibe  crew  on  anotl(er,  when  Ilie 
qaiitity  of  tlie  port  is  not  eomproi 
and  crimes  committed  on  board  a 
persons  forming  no  part  of  the 
or  even  those  committed  by  those  i 
erew  among  themselves,  if  tlw 
qnillily  of  the  port  is  compromifct 
in  tlie  first  iiiiilance  declares  that  f 
legislation  re?pcits  the  rights  o 
power  to  which  the  ship  belongs 
tlint  the  local  autlioriiy  onglit  n 
interfere  unless  its  assistance  is  ' 
for.  "Ces  fait*  reslcnt  dune  so 
police,  et  souB  la  jurisdiction  de 
Buquel  appartiont  lo  navire." — On 
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EC  ENT    A  M  ERI  CA  N     DECISIONS. 

Supreme  Court  of  Pentuylvania. 

ItENICK  V.  BOYD. 

ill  not  lie  Bt  ihc  common  Uw  b/  uuc  out  of  pusMiieion  of  the 
I  advene  posHession  under  a  claim  of  title  for  the  rccuier;  of  < 
■come  such  by  scTcrunce  from  tin  really. 
talute  QDthorizcB  a  recovery  in  replevin  for  timber,  lumber,  co 
Y  "  severed  from  tlie  really,  nolwilhetaucliiig  tliut  ibc  lillc  to  tl 
tlie  wonts  "  other  properly"  muel  be  coualrucJ  to  mean  odior  pi 
\i  and  do  not  include  growing  crops. 

of  error  to  the  Court  of  Common  Fleas   of  CI 

ions  of  replevin  by  J.  Renick  againat  J.  Boyd  to  re 
r,  oaU  and  com.     Pleas,  non  cepit  and  property. 
rial,  before  ClaytON,  P.  J.,  the  following  facts  appe 
jfT  had  bought  from  the  admiDistrator  of  one  Ci 
id   in   Franklin   township,    Chester   county,   of 
was  in  the  actual  possession.     Defendant  claime 

own,  and  refused  to  give  it  up.  Renick  subseqi 
1  possession  of  a  part  of  the  fann,  and  plantet 
or  a.  few  months,  but  was  forcibly  dispossessed  by  di 
roceeded  to  harvest  the  crops.     These  actions  wen 

recover  the  crops  which  had  been  harvested.  ] 
jectment  for  the  land  in  qucation  had  been  broug 
unst  Boyd,  and  was  pending  at  the  trial  of  the  re 
)  court  below. 

rt  chargeil  the  jury,  inter  alia,  as  follows :  "  Und 
t  clearly  appears  that  at  the  time  the  grass,  oat 
cut  and  harvested,  the  defendant  was  in  actual,  ai 
of  the  land  in  dispute,  by  virtue  of  a  claim  of 
ling  to  law,  an  action  for  replevin  will  not  lie, 
imstances,   for   the    growing    crops    and    produc 

Icfendant  being  in  possession  under  a  claim  of 
rass,  oata  and  corn  in  dispute  were  cut  and  harvest* 
remedy  is  in  an  action  for  damages.  He  cannot  n 
itself,  and  your  verdict  should,  therefore,  be  ft 
in  both  cases." 

I  for  defendants  and  judgments  thereon.  Flaintif 
,  assigning  for  error  the  charge  of  the  court. 
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William  M.  Sayt  and  A.  P.  Reid,  for  plaintiff  in  error. 

0.  H.  Pennypacker  and  J.  J.  Gheen,  for  defondant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Green,  J. — These  were  two  actions  of  replevin  brought 
recover  certain  hay,  oats  and  corn,  after  the  same  had  been  h 
vested,  upon  land  of  which  the  defendant  was  in  the  actual  a 
adverse  possession  both  before  and  at  the  time  the  crops  wi 
gathered.  The  plaintiff  had  brought  an  action  of  ejectment  agai: 
the  defendant  to  recover  possession  of  the  land,  and.ihis  action  i 
pending  at  the  time  the  crops  in  question  were  severed  from  i 
freehold.  The  plaiotifT  claims  that  he  is  entitled  to  recover  in  t 
action  under  the  provisions  of  the  Act  of  May  15th  1871,  P. 
268.  That  act  is  as  follows:  "In  all  actions  of  replevin  n 
pending  or  here.after  brought  to  recover  timber,  lumber,  coal 
other  property  severed  from  the  realty,  the  plaintiff  ehall 
entitled  to  recover,  notwithstanding  the  fact  that  the  title  to  i 
land  from  which  said  property  was  severed  may  be  in  dispv 
Provided  said  plaintiff  shows  title  in  himself  at  the  time  of  sev 
ance." 

The  learned  judge  of  the  court  below  held  that  this  act  was  i 
intended  to  apply  to  the  ease  of  growing  crops  severed  by  the  p 
son  in  possession  under  claim  of  title  to  the  land  on  which 
crops  were  grown.  In  this  opinion  we  concur.  Prior  to  the  [i 
sage  of  the  act  in  question,  it  had  always  been  held  that  reple 
would  not  lie  by  one  out  of  possession  to  recover  against  one 
posseseiou  and  claiming  title,  for  any  kind  of  chattels  which  I 
become  such  by  severance  from  the  freehold,  of  which  they  I 
previously  formed  a  part.  Thus,  in  Brown  v.  Caldwell,  10  S.  4 
114,  it  was  held,  that  replevin  does  not  lie  by  one  not  in  the  act 
exclusive  possession  of  land,  whatever nitle  he  may  claim,  agai 
one  who  is  in  the  actual,  visible,  notorious,  exclusive  possess 
and  occupation  thereof,  claiming  the  right  for  slates  taken  out  o 
quarry  ou  the  land. 

In  Powell  V.  Smith,  2  Watts  126,  in  the  application  of 
same  doctrine,  we  held  that  replevin  would  not  lie  to  recover 
tures  separated  and  removed  from  a  mill.  On  page  127,  GiBSi 
C.  J.,  said :  "  The  principle  which  is  to  govern  this  case  was  sett 
in  Mather  v.  Trinity  Church,  3  S.  &  R.  509 ;  Baker  v.  Sow 
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in  no  sense  requires  that  they  should  be  considered  in  the  sat 
category  with  such  constituent  elements  of  the  earth  as  timbi 
lumber  and  coal.  In  Allen's  Appeal,  32  P.  F.  Smith  302,  t 
words  of  an  act  giving  a  preference  for  wages  to  persons  employ 
"  in  any  works,  minea,  manufactory  or  other  business,"  kc,  we 
construed  to  apply  only  to  any  other  business,  ejutdem  gener 
The  same  rule  of  constriiotion  applied  here  would  exclude  growii 
crops  as  not  being  of  the  satpe  kind  or  class  with  those  express 
named  in  the  act.  We  consider  that  the  purpose  of  the  act  was 
remedy  a  different  kind  of  evil  which  existed  prior  to  its  passag 
Formerly,  when  one  in  possession  cut  down  standing  timber, 
severed  or  removed  coal,  slate,  ores  or  minerals  from  the  realt 
the  only  remedy  of  the  true  owner  was  by  the  action  for  mesi 
profits,  or  by  estrepement  or  other  proceeding  to  stay  waste.  B 
these  were  not  adequate,  as  the  tenant  in  possession  could  mal 
way  with  and  convert  these  articles,  and  being  insolvent,  a  verdi 
and  judgment  for  damages,  or  a  mere  preventive  order  stayii 
future  acts,  furnished  no  suCBcient  relief,  and  we  apprehend  it  w; 
the  purpose  of  this  act  to  remedy  this  class  of  wrongs.  Thei 
considerations  are  inapplicable,  however,  to  the  case  of  growir 
crops.  They  are  generally  the  fruits  of  the  labor  of  the  tenant  i 
possession,  and  it  would  be  a  most  serious  innovation  upon  t) 
existing  state  of  the  law,  as  well  as  a  great  hardship  upon  tl 
person  in  possession  under  claim  of  title,  to  subject  him  to  a  su 
cession  of  actions  for  his  various  crops  when  harvested,  and  to  tl 
necessity  of  trying  complicated  and  vexatious  questions  of  title  i 
land,  in  the  determination  of  the  ownership  of  his  fruits,  veget 
hies  and  crops. 

Such  a  constmction  is  not  required  by  any  reading  of  the  ac 
and  is,  therefore,  not  necessary  to  be  made. 

Judgment  affirmed. 

It  U  s  welt-BcltlciI  rule  of  Inw  tlmt  if  process,   bj  Bciiure   and   forcing   tlic 

fixtures,  timber  trees,  &c.,  constituting  from   the    vronj^ocr,   nBin|>   no   mo 

iluring  Iheir  annexation  to  the  soil  a  violence  itian  is  neces^aij  for  that  pii 

piirt  of  the  realty,  nre  tortiouslj  cevcrcd  pose  :  S'ale  t,  Elliot,  1 1  N.  H.  S40  ;  i 

tliererrom  aud   removed   by  ■  wrong-  may  be  rccovcroil   by  (ho  owner  in  i 

doer,  or  br  ■  lenntil  wilhont  the  consent  action   of  replevin  :   Snydtr   t.    Fan. 

■Jf  the  owner  of  the  fee,  they  become,  !   Rnwle  433 ;    Barlan  v.   Barlan,    1 

at  the  option  of  Ihc  owner  of  the  »oil,  Penn.  Si.  50J  ;   Chriilian  i.  Dripps,  '. 

personal  property,  and  may  either   be  Id.   378;   CVcsjo'i   v.  Slout,   IT  John 

retaken   by   him   or   his   agent  without  I  IB;   Lafiin  v.  (iriJIiths,  35  Barb.  5( 
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Supreme  Court  of  Indiana. 

PERCELL  r.  ENGLISH. 

The  rule  lh«t  a  landlord  not  under  contract  to  repair  ii  not  responaible 

tenant  for  injuries  caused  by  a  neglect  to  repair,  applies  to  a  case  where  the 

lord  hires  out  aputmenta  (o  separate  tenanie,  and  llie  Blaimaf,  the  npgl 

repair,  which  caused  the  injury,  was  the  common  passage-nay  for  (he  nic  of  i 

A.,  iho  owner  of  a  building,  leased  to  B.  rooms  in  tbe  upper  story, 
approach  to  these  rooms  was  by  a  stairway  common  to  the  use  of  kII  tho  tei 
The  railing  of  this  stsirwsy  had  been  sntTercd  to  get  out  of  repair.  The  sla 
bmamc  dangerous  from  ice  and  mow,  and  B.,  in  Mtempting  to  descend  sli 
and  in  fulling  caoghc  the  railing  which  gave  way,  precipitating  B,  to  the  gr 
Htld,  lliat  A.  was  not  liable  in  damages. 

A  promise  to  repair  made  by  the  landlord  after  the  tease  is  entered  intt 
mere  nudum  poefum,  and  does  not  render  the  landlord  liable  for  injuries  causcj 
failure  to  repair.  , 

From  the  Marion  Circuit  Court. 

This  waB  an  action  by  a  tenant  against  her  landlord  to  rec 
damages  for  injuries  caused  by  the  defective  condition  of  the  p 
ises.  Tbe  facts  are  sufficiently  stated  in  the  opinion  which 
delivered  by 

Elliott,  J. — The  case  made  by  the  appellant's  compli 
shortly  stated,  is  this :  She  was  the  tenant  of  the  appellee,  ha 
leased  rooms  in  an  upper  story  of  a  building  owned  by  him  ; 
approach  to  these  rooms  was  by  a  stairway  common  to  the  us 
all  tbe  tenants  of  the  building;  the  railing  of  this  stairway 
been  suffered  to  get  out  of  repair  and  was  rotten  and  loose ; 
stairway  became  dangerous  and  unsafe  from  ice  and  snow  w 
covered  the  steps ;  the  appellant,  in  attempting  to  descend,  slip 
and  in  falling  caught  the  railing  which  gave  way,  and  she  fe 
the  pavement  and  was  seriously  hurt.  It  will  be  observed  thai 
complaint  does  not  allege  that  the  landlord  had  contracte 
repair,  but  proceeds  entirely  on  tbe  theory  that  the  duty  r( 
upon  him  independently  of  contract. 

The  court,  upon  the  close  of  the  appellant's  evidence,  din 
the  jury  to  return  a  verdict  for  the  defendant. 

The  court  may,  there  is  no  doubt,  direct  the  jury  to  retu 
verdict  in  favor  of  tbe  defendant  in  a  proper  case :  Wather  v. 
Allenville,  ^c,  Co.,  81  Ind.  78 ;  Weis  v.  The  City  of  Mad\ 
75  Id.  241;  Haggard  v.  Citizent'  Bank,  72  Id.  130;  Dod^ 
Oaylord,  53  Id.  365;  Pleasantt  v.  Font,  22  Wall.  116. 
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promise  creating  no  binding  obligation.  The  rale  upon  this 
ject  ia  thus  stated  in  a  recent  work :  "  A  promise  to  repair,  n 
after  the  lease  is  entered  into,  is  a  mere  nudum  pactum,  anii 
liability  exists  on  his  (the  landlord's)  part  for  a  failure  to  n 
such  repairs;"  Wood's  Land,  and  Tenant,  sect.  382;  Libbe^ 
Tolford,  48  Me.  316 ;  Gill  v.  Middleton,  105  Mass.  477 ;  i 
7  Am.  Rep.  548;  Dovpe  v.  Oenin,  87  How.  Pr.  5;  s 
45  N.  y.  119. 

The  case  is  therefore  to  be  treated  as  one  in  which  ther 
no  contract,  on  the  part  of  the  landlord  to  repair. 

Where  there  ia  no  duty,  there  can  be  no  actionable  negligei 
Cooley  on  Torts  659 ;  Add.  on  Torts,  sect  28 ;  Whart.  on  S 
sect.  3.  In  cases  of  the  class  to  which  the  present  belongs,  tl 
of  the  essential  things  which  the  plaintiff  is  required  to  estab 
are  the  existence  of  a  duty,  that  it  is  owing  to  hitn,  and  that  it 
not  been  performed.  The  material  part  of  the  appellant's  case  ci 
not  be  made  out  without  showing  a  duty  owing  to  her  from 
landlord  to  keep  the  demised  premises  in  repair.  The  duty  of 
landlord  to  repair  does  not  arise  out  of  the  relation  of  landlord 
tenant ;  on  the  contrary,  the  relation  devolves  that  duty  upon 
tenant.  It  is  only  where  the  landlord  contracts  to  maintain 
premises  in  repair  that  he  ia  burdened  with  that  duty.  The  lo| 
conclusion  from  this  principle,  and  a  more  firmly  settled  one  tl 
is  not  in  all  the  books,  is  that  a  landlord  not  under  contrac 
repair,  is  not,  as  a  general  rule,  responsible  to  the  tenant 
injuries  caused  by  a  defective  condition  of  the  demised  premi 
In  a  carefully  written  article  in  the  American  Law  Review, 
authorities  are  reviewed,  and  the  rule  deduced  that  there  i£ 
warranty,  express  or  implied,  as  to  the  condition  of  the  dem 
premises,  and  that  the  tenant  must  determine  for  himself 
safety  and  fitness  of  the  premises  for  use  and  occupancy :  6  i 
Law  Rev.  614;  Taylor  on  Land,  and  Tenant,  6th  ed.,  381.  ' 
is  the  rule  adopted  by  our  own  cases :  £»tep  v.  £step,  23  ] 
114,  vide  authorities  cited,  page  116.  Ordinarily,  theref 
n  tenant  who  leases  property  takes  upon  himself  all  risks,  exr 
perhaps,  as  against  latent  defects  not  discoverable  by  the  use 
ordinary  diligence,  and  cannot  recover  damages  from  his  landl 
because  of  an  omission  to  make  the  premises  habitable  or  s 
Whether  a  tenant  would  have  a  right  to  abandon  the  premise! 
the  means  of  access  to  them  had  become  unsafe  and  dangei 
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the  queBtion.  The  question  here  ia,  whether  the  tenant 
in  possession  and  making  use  of  the  premises,  can 
nages  for  personal  injuries  caused  by  the  unsafe  condi- 

means  of  ingress  and  egress?  There  are  coaca,  we 
k  in  passing,  holding  that  even  where  the  landlord 
»  make  repairs  and  fails  to  do  so,  the  tenant  roust, 
expense  is  not  great,  make  them  and  charge   them 

landlord ;    Cook  v.  Souk,  56  N.  Y.  420 ;  Loker  v. 

Pick.  284;  Miller  7.  Mariner' »  Church,  7  Me.  51; 
.  Babuock,  2  Rob.  175.  The  duty  of  the  tenant  to 
:  condition  for  his  own  use  the  demised  premises  extends 
appurtenances  connected  therowith,  and  this  includes 
ways  and  other  approaches.  Whatever  passes  to  the 
:r  the  lease,  is  for  the  term  designated,  under  his  control 
lossession:  Pom/ret  v.  Jticroft,  1  Saund..  5th  ed.,  821; 
and.  and  Tenant,  sect.  213;  Auth.n.  371.  If  heneg- 
ce  repairs,  and  sullers  the  premises  to  become  unsafe,  it 
t  in  ordinary  cases,  at  least,  no  action  will  lie  against 
1  for  injuries  suffered  by  the  tenant,  and  caused  by  the 
tition  of  the  premises  arising  from  the  neglect  to  repair, 
s,  from  this  statement  of  fundamcntul  principles,  that 
'  an  ordinary  tenancy,  the  tenant  cannot  maintain  an 
nst  the  landlord  for  injuries  caused   by  the  neglect  to 

demised  premises,  unless  the   landlord  has  expressly 

to  repair. 

)pellant  can  maintain  this  action  it  must  be  because  her 
ies  some  elements  which  carry  it  out  of  the  general  rule, 
lement  in  this  case  which  can  with  any  plausibility  be 
tinguish  it  from  ordinary  cases  of  tenancy,  is  that  the 
red  out  apartments  to  separate  tenants,  and  that  their 
lirway  was  the  common  passage  for  the  use  of  all.  It  is 
perceive  how  this  fact  can  exert  a  controlling  influence 
question  of  the  landlord's  liability,  for,  whether  the 
e  domised  to  one  or  to  many  tenants  the  principle  upon 

the  landlord's  immunity  from  the  burden  of  repairing 
iged,  nor  does  it  change  the  effect  of  the  contract  by 
premises  are  demised.  Ae  said  by  a  writer,  already 
:  "For  a  tenant  is  at  once  a  bailee  and  a  purchaser;  he 

because  of  his  ownership  being  determinable  and  not 
ret  being  exclusive  while  it  lasts,  he  is,  by  the  mere  fact 
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of  the  demise,  and  in  the  absence  of  special  nndertalcitig 
eSect,  charged  with  a  trust  to  restore  the  property  in  Bubstai 
same  condition  as  when  he  took  it:"  6  Am,  Law  Rev. 
would  seem  clear,  on  principle,  that  the  landlord's  duty  is 
whether  h«  demises  to  one  or  to  many  tenants,  so  far  as 
bis  liability  to  a  tenant  for  personal  injuries  caused  by  a 
repair.  In  Humphrey  v.  Wait,  22  Upper  Canada  C.  P. 
plaintiff  had  hired  apartments  of  the  defendant  in  a 
occupied  in  part  by  other  tenants,  and  sustained  injurie 
ping  through  a  hole  in  the  floor  of  a  common  passage-wn 
tb  the  apartments,  and  it  was  held  that  an  action  cou 
maintained  against  the.landlord,  and  a  nonsuit  was  dire 
the  course  of  the  opinion  delivered  in  that  case,  Hagab' 
said :  "  It  would  be  a  singular  state  of  the  law  if  a  landli 
not  be  answerable  if  he  demised  the  stairway  with  the  up 
and  would  be  answerable  if  he  only  gave  a  right  to  use 
of  the  house  actually  demised."  In  Qott  t.  Qandy,  S 
845,  Lord  Campbell,  said:  "Now  let  ua  see  what  are 
alleged.  They  are  these :  the  defendant  was  the  landli 
premises  which  were  let  to  the  plaintiffs  from  year  to  yea; 
the  tenancy  the  premises  were  in  a  dangerous  state  foi 
substantial  repairs;  the  defendant  had  notice  from  the 
and  was  requested  to  repair  them,  and  did  not  do  so.  T 
allegation  of  any  contract  to  do  substantial  repairs.  It 
fore  on  the  counsel  of  the  plaintiffs,  who  are  the  actors,  U. 
on  authority  or  on  principle,  that  this  obligation  results 
relation  of  landlord  and  tenant.  Mr.  Russell  can  pi 
authority  in  his  favor,  not  even  a  dictum.  And  I  have 
no  legal  principle  from  which  it  would  follow  that  the  Ian 
bound  to  repair  the  premises." 

In  Cartairt  v.  Taylor,  L.  R.,  6  Ex.216,  the  doctrine ii 
to  the  extent  of  holding  that  there  is  no  liability  on  the  p 
landlord  who  himself  occupied  a  part  of  the  premises;  u 
shown  that  he  was  negligent  with  respect  to  the  part 
which  caused  the  injury.  The  English  cases  agree  in  ho 
for  injuries  for  a  failure  to  repair,  no  action  will  lie  by  t 
against  the  landlord:  1  Add.  on  Torts  240;  Smith  on  1 
Tenant  206 ;  Robbim  v.  Jones,  15  C.  B.  K.  S.  221 ; 
Rogers,  2  H.  Bl.  350. 

Turning  to  the  American  authorities,  we  find  in  o 
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tement  of  the  rule,  whether  too  broad  or  not 
quire:  "The  liabilitjr  of  the  landlord  exJata 
ns  who  stand  stricllj  upon  their  rights  as  stra 

Redf.  on  Neg.,  aect.  503.  Another  autb( 
being  out  of  possession,  and  not  bound  to  r 
this  action  (t.  e.,  for  nuisance),  for  injuries 
=e  of  his  neglect  to  repair:"  Whart.  on  Ke 

another  work,  it  is  said,  in  speaking  of  a  la 
[or  in  the  absence  of  a  covenant  to  repair  is  1 
ulting  from  the  faulty  construction  or  conditio 
control  oyer  which  is  in  the  hands  of  a  tenan 
-  third  persons :"  Wood  on  jjund.  and  Tena 
up.  on  Neg.  323.  In  14  How.  Pr.  163,  tb 
iea  received  from  felling  down  a  stairway  fo 
age-way,  by  one  tenant  occupying  part  of  p 

by  other  tenants  of  the  same  landlord,  anti 
Lction  conld  he  maintained.  The  same  genei 
ed  in  the  cases  of  Doolittle  v.  Howard,  3  Du 
yiount,  33  How.  Pr.  24.  In  Kaiser  v.  .fl 
I,  it  was  held  that  an  owner  who  occupied  a 
B  not  liable  for  an  injury  to  a  visitor  to  on 
)8  it  was  shown  that  his  (the  landlord's)  ne 
I  of  the  injury,  and  that  the  fact  that  he  oc 
remises  created  no  presumption  against  him 
leclared  in  Moore  v.  Goedel,  34  N.  Y.  52 
rt  of  California,  held  in  the  case  of  Loupe  v 
that  there  was  no  liability  on  the  part  of  the 
the  defective  condition  of  the  walls  of  the  eel 
examined  the  cases  cited  by  the  appellant,  an 
hem  in  point.  The  cases  in  the  Georgia  Ref 
,  because  they  are  founded  upon  an  express 
t  duty  of  the  landlord  to  repair.  The  cases  ol 
!  Penn.  St.  387,  and  Bouse  v.  Metcalf,  27  , 
by  a  stranger,  and  are  therefore  not  in  point. 

Thirkell,  21  Mich.  1 ;  s.  c.  4  Am.  Rep. 
T  than  in  favor  of  the  appellant.  In  that 
held  not  to  he  liable  to  one  who  suffered  an  ii 
gh  a  scuttle  in  a  sidewalk  adjoining  premise 
a  tenant.  The  other  case  cited,  Shindelbeck  \ 
364 ;  s.  G.  30  Am.  Rep.  584,  is  also  against 
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trine  maintained  b;  counsel.  In  that  case  the  injury  was  occi 
b;  the  accumulation  of  ice  upon  etepa  leading  into  a  sto 
owned  by  the  defendant,  but  occupied  hy  a  tenant ;  and  tbi 
ing  was  that  the  landlord  was  not  liable  for  injuries  susiain< 
stranger.  In  closing  the  opinion  it  was  said :  "  And  again 
the  ice  that  occasioned  the  accident.  It  is  not  averred 
wae  the  duty  of  the  landlord  to  remove  this  ice,  nor  does  it 
that  he  was  called  upon  to  do  it.  If  this  ice  was  a  nuisance 
passing  public,  endangering  their  lives  and  limbs,  It  was  a  ni 
arising  during  the  continuance  of  the  lease.  It  was  a  thin 
porary  in  its  nature,  a  defective  condition  of  things  such 
tenant  was  called  upon  to  remedy,  and  not  the  landlord,  as  b 
landlord  and  tenant." 

We  have,  in  our  investigation,  found  one  case  which  lcn( 
port  to  the  general  doctrine  for  which  appellant's  counsel  co 
The  case  to  which  we  refer  is  that  of  Looney  v.  McLean,  12S 
33 ;  B.  c.  37  Am.  Rep.  295.  In  that  case  the  wife  of  the  tena 
part  of  a  tenement-house  occupied  by  several  families,  was  i 
by  the  giving  way  of  one  of  the  steps  of  the  stairway  lea< 
the  roof  of  a  shed  used  in  common  by  the  tenants  for  the  p 
of  drying  clothes;  and  it  was  held  that  an  action  wou 
against  the  landlord. 

The  question  is  not  discussed,  and  only  cases  from  MassacI 
are  cited,  and  they  do  not  decide  the  point.  On  the  contrary 
of  them  as  apply  to  the  relation  of  landlord  and  tenant,  ree 
the  rule  that  the  landlord  is  not  liable  to  the  tenant  for  a  fai! 
repair.  Two  of  them  do  not  touch  upon  the  subject  of  a  lam 
liability.  One  of  the  two  is  upon  the  question  of  the  lii 
of  a  railroad  company  which  constructs  a  possnge-way  ac 
public  street,  and  the  other  is  upon  the  same  general  qu' 
But  conceding  the  soundness  of  the  ruling  in  that  case  it  do 
apply  to  the  case  at  bar,  for  here  the  cause  of  the  injury  w. 
the  defective  construction  of  the  stairway,  or  its  unsufe  con 
at  the  time  the  premises  were  leased.  The  stairway  here  is  d 
connected  with  the  part  of  the  premises  leased  to  the  appella: 
the  Massachusetts  case  it  was  otherwise.  Here  the  thing 
made  the  stairway  unsafe  was  the  temporary  covering  of  sno 
ice.  While  in  the  Massachusetts  case  the  unsafe  conditic 
permanent  and  had  long  existed.  It  is  not  necessary  for  us 
present  case  to  lay  down  any  general  rule  upon  the  subjoc 
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liability  to  a  tenant  occupying  Hpartments  in  a  tene- 
;  occupied  bj  other  tenantg.  It  is  BuSicient  for  us  to 
ind  state  a  rule  govcrniDg  cases  such  as  tliat  made  bj 
ce  before  us.  Wo  are  satiaficd  the  authoritica  warrant 
idgJDg  that  where  a  stairway  connected  with  the  apart- 
!<I  in  a  tenement-house,  occupied  by'scveral  tenants,  is 
msafe  by  temporary  causes,  such  as  the  BCCumulatioD  of 

ice,  the  landlord  is  not  liable  to  the  tenant  who  uses 
rway,  with  a  full  knowledge  of  ita  dangerous  condition, 
re  is  a  contract  on  the  part  of  the  landlord  to  keep  the 
1  repair  and  fit  for  safe  use.  Any  other  rule  would 
on  landlords  a  grievous  and  unjust  burden — cast 
1  a  duty  which  long-Bettled  rules  has  imposed  upon 
.8  and  which  results  in  imperilling  the  interests  of  an 

of  possession  and  relieving  those  in  possession  of  his 
rom  that  care  which  the  law  imposes  upon  bailees  and 
ipying  analogous  positions.  If  any  other  rule  is  adopted 
wner  is  charged  with  the  duty  of  watching  steps  leading 
art  of  the  premises,  and  of  keeping  them  free  from  all 

obstructions.  For  let  it  once  be  granted  that  the  land- 
ible  for  obstructions  or  defects  not  permanent  and  not 
it  of  the  character  of  the  structure,  it  will  be  impossi- 
iw  any  line,  and  he  must  bo  held  accountable  for  all 
IS  and  defects,  no  matter  how  transient  their  character. 
■  landlord  hiring  apartments  to  many  tenants  is  liable 
defebts  or  for  faults  in  the  construction,  or  for  permanent 

the  common  passage-ways,  wo  do  not  decide.  The  evi- 
>re  us  shows  that  the  ice  and  snow  made  the  stairway 
L  caused  the  accident.     But  for  the  ice  and  snow  which 

could  have  removed  with  very  little  labor,  or  at  a  trifling 
:he  appellant  could  have  used  the  stairway  in  perfect 
Ve  are  satisfied  that  the  court  below  was  right  in  holding 
uise  of  the  accident  was  the  accumulation  of  the  ice  and 
1  the  stairway,  and  that  for  an  injury  resulting  from  such 
k  landlord,  who  had  made  no  covenant  to  repair,  is  not 


Judgment  affirmed. 


to  Che  dntf  of  a  landlord  in 
of  ■  stipulation  lo  repair, 
>7>,  that  the  miction  of  land- 
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•ffimuTifc  Ihe  Undlord's  datjif  itexUleil, 
but  there  is  none;  Gm  v.  Ganrfj,  33 
L.  J.,  Q.  B.  I. 

The  common  Uw  of  England  cuta 
the  burden  on   the  tenant,  in  ordinHrjr 

cancB,  to  repair  :    ffrgttson  v. i, 

aEgp.  S90;  Tayl,or,  LaniUord  &  Tenant, 
Met.  337  (Tihed.)- 

American  cases  vlopt  tliie  rule  :  Jafft 
T.  i/artMii,  56  N.  Y.  398 ;  Biddit  t. 
Ried,  33  Ind.  939 ;  Core^  t.  Mann, 
6  Duer  679  ;  Casad  v.  Haqia,  37  Ind. 
141;  5nu(A  V,  KInkaid,  1  Brmi.  630; 
rm  T.  WeW,  17  Mo.  233;  Krueytry. 
Farraal,  13  N,  W.  Bep.  158. 

The  doctrine  of  cavtat  emptor  applie) 
to  a  tenant  taking  poBKKsion  of  [he 
premises.  He  has  opportunilT  for  in- 
spection, and  he  cannot  rlaim  immanil; 
tram  or  rcLmburscmcnt  for  defects  in  the 
premiies  at  the  time  of  tlie  demise  :  Hurl 
T.  irjflifaor,  13M.&W.6B1  (lolfr.  Caii- 
dy,  tvpra,  per  Lord  Cahfbeli,:  Cleoa 
V.  Willoughbg,  7  Hill  83 ;  £Ib«ob  wr. 
GarUh,  9  Cush.  89  ;  WclU,  T.  Caitta, 
3  Gray  333 ;  KtaU  T.  Cadoyaa,  10  C. 
B.  591. 

But  if  there  is  a  latent  defect  within 
the  landlord's  knowledi.'C,  and  he  rents 
the  premises,  he  is  liable  for  damages 
that  may  accrue  to  his  tenants,  as  where 
the  owner  of  a  house  knowing  it  to  l)e 
infected  with  contagious  diseases,  leases 
it  for  the  purposes  of  habitalioa  without 
disclosing  the  fact  to  one  who  is  ignorant 
of  its  condition:  Minor  v.  Sharon,  113 
Mass.  177  ;  l.  c.  17  Am.  Bcp.  133.  To 
the  same  effect  Cesor  r,  Karulz,  80  N. 
Y.  329  ;  s.  c,  19  Am.  Rep.  164. 

HoweTer,  in  case  of  a  pasture  let  by 
the  owner  over  which  had  accidentally 
been  spread,  without  his  knowledge,  a 
poisonous  substance  which  kills  the  cattle 
feeding  in  the  pasture,  the  tenant  is  not 
nleaaed  from  hts  liability  to  pay  the 
nnt  or  abandon  the  pasturage :  Sutton 
T.  Tanplf,  13  M.  4  W.  S2. 

The  doi^trine  laid  down  in  the  prlneipal 
Mse  that  the  stairway  was  appurtenant 
to  ifaa  premises  of  the  tenant,  and  being 


under  her  control  and  in  her  pa 
■be  was  liable  for  repairs,  does  not 
with  principles  enunciated  in  so 
cisions   in    the   Massachusetts   S 

Id  a  case  in  that  court  Mebrk 

says,  "  It  IS  undoubtedly  a  well 
principle  of  common  law  thi 
occapier  and  not  the  landlord  is 
as  between  himself  and  the  put 
far  to  keep  buildings,  and  other 
tures  abutting  upon  common  big 
ia  repair,  that  they  may  be  si 
the  n»e  of  IraTcUers  thereon,  ai 
such  occupier  is  prima  /arie  lii 
third  persons  for  damages  arisin; 
any  defect ;  but  the  defendants 
avail  themselres  of  that  princi 
defence  of  this  action.  Althou 
the  separate  parts  of  tlieir  bnildin 
sisling  of  cellars,  stalls  and  discoi 
charabcra,  were  leased  either  at 
for  a  term  of  years  to  many  d 
tenants,  yet  the  defendants  bad  a  j 
shperrision  over  the  whole  and  I 
entire  control  of  the  outside  doo 
outside  passage-ways  so  far  as  f 
ceasary  to  enable  tbcm  to  make  n 
the  obligation  to  do  which  rest 
clusively  on  them.  They  also  k< 
key  of  the  market-room,  and 
and  closed  tite  doors  of  it  at  ccrtai 
hours,  conforming,  however,  in 
to  the  time  of  doing  it,  to  the  wi 
the  teuauls.  Under  these  circum 
thera   was   no   such   occupancy 


fould    c 


obligation  of  keeping  the  I 
repair,  or  to  make  them  respons 
third  persons  for  damages  resullii 
its  defects ;  but  the  liability  i 
particular  continued  to  rest  e 
owner;"  Kirbi/  t.  Boyltton,  fv. 
cialinn,  14  Gray  350. 

"  There  is  no  implied  warranlj 
letting  of  a  bouse  that  it  is  safe 
for  hiAiiation.  A  lease  does  ool 
any  particular  state  of  the  prope 
or  that  it  shall  continue  (it  fnr  tl 
poses  for  which  it  is  let ;  unless 
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■liop  orcupiiil  by  liim,  and  (he  landlord 
had  coiiatruvli-il  a  plallurm  Ibr  ibe  com- 
muD  luu  Hiid  Wiictit  of  all  tlie  ilioiiii 
and  of  the  pulilie,  llu're  would  he  no 
prelum ptiun,  in  the  ab^rnra  of  any 
J  llie  excluHivo  pott-  agreemciit  lo  that  offccl,  ihat  llie  teiiatKt 
were  lo  keep  llie  plnilorm  in  repair. 
Nuilher  tenant  acquired  any  eicliuiYo 
ri^ht  to  use  or  toiilrul  the  part  of  ihc 
pUlfami  in  front  nl'  his  (hop,  and  lltcre 
wiM  no  »uch  leasing  of  Iho  pliilform  ai 
wuulrl  exonerate  the  landlord  from  ro- 
»pon»ihility  for  dtfeets  in  It." 

Tho  foUuwinB  inelrui'tion  pten  in  tho 
court  below  was  approved,  lo  wii: 
"  The  presumption  of  law  would  be  that 
sucli  a  plalform,  in  (he  ab«cn>'e  of  any 
&<;rcGnicnt,  between  the  landlord  and 
tenants  of  inch  shopa  as  lo  repair*  uf  it 
vaa  to  be  repaired  by  the  landlord. 
Such  a  platform  would  be  like  the  single 
ulaireaBC  provided  by  the  landlord  of  a 
building   consisting    of    scleral    stories. 


tenanl.  Where  a  porlion 
is  let,  and  the  tenant  ha» 
.ase-way  over  staircases 
common  wiih  the  landlord 

1  exonerate  (he  landlord 
nsibiliiy  for  Ihc  safe  con- 
portion  of  which  bo  still 
,  and  which  he  is  hound  lo 
r ;  as  to  such  portion,  he 
the  rex  pone  ihili  ties  of  a 
to  all  persons,  including 
his  building.  The  caie 
le  plaintifT  had  a  simple 
«  to  Ilie  shed  over  this 
ncident  (o  her  occupation 
t  leased  to  her.  Tho  duty 
int,  having  still  the  pos- 
mtrol  of  the  same  was  to 
am  injnry  in  that  ri)[ht  by 
iSunable  care  on  his  part, 
was  apparently  intended 
passage-way  for  her  use, 
datil  is  responsilile  for  in- 
d   by  one  entering  upon 

I  or  implied;"  Tjoonty  v. 
Ma.^.  33.  ■ 
Ian  Is  owned  a  ImlMinE, 
hrcc  sbops,  standing  forty 
ihe  line  of  Essex  street  in 
d  having  a  wooden  plat- 
g  from  it  I«  the  sidewalk 
lel.     Oral  lenses  of  these 


>  fence 


t.     The 


pied  by  dilTerent  tenants,  all  of  whom 
had  right  of  ingress  and  egress  into  and 
from  the  building   and   their   respective 

slairrase,  and  all  of  whom  mielil  be 
presumed  lo  be  obliged  to  repair  their 
respective  tenements,  and  none  of  whom 
could  be  presumed  lo  bo  obliged  to  repair 
the  Blaircftie,  common  to  the  use  of  every 
one  of  them  and  of  their  tenements  :" 
JinHlman  r.  Coniray,  ISG  Mass.  374. 

In  Uamphrty  v.  ll-'uiT,  31  Upp«r 
Canada  5ST,  Haoirtt,  C.  J.,  said  : 
"  If  the  plaintiff  had  hccome  tenan(  (o 
the  defendanl  of  Ihe  wliole  house,  iri  llie 
abBcneo  of  eiprcss  covenant  or  agree- 
ment, it  is  clear  she  would  have  no 
ca^so  of  action  ngainsc  him  for  non- 
repair. Her  counsel,  admitting  this 
principle,  seeks  to  put  her  claim  on  a 
better  fooling  by  saying,  that  with  thf 
part  of  the  house  demised,  she  had  also 
granted  to  her  a  right  of  way  over  the 
passages  for  ingress  and  egress.  She 
became  tenant  of  the  mom  while  Ihe 
hole  was  open  in  the  passn^.     Bo  long 
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a«  Ihc  landlord  did  Dotliing  in  ihe  way  A  landlord  n-a«  lold  that  an  oui 

from  Ills  ovn  grant,  she  lias,  I  think,  no  undvrtuuk,  |;iB[uiluuri1y,  ni  tbc  requ 

remedy.     Wu  mny  concede  that  lie  euuld  his  lerinnt,  to  make  it  asTe  ;  he  no 

not  place  any  obstruction  on  ibc  paMSBKe  aaiiUDicil  to  do  the  work,  but  he  n< 

to  hinder  her  use  at  it ;  but  lie  nas  iioi,  Ihe   Ccnaiit  when   it  was  done,  ii 

1  consider,  bound   10  repair  and  upliuld  him  to  use  sucli  building,  assdring  I 

it.    It  just  amounts  to  this ;   A   man  woe  perTectty  safe.     It  proved  ui 

ancilliM'  rents  it  from  him  as  it  stands ;  The  landU>nl  was  helif  liable.     IS 

tlie  latter  has  no  remedy  and  masi  pay  Midillrtori,  lOS  Mass.  477. 

his  rent.     So  if  a  man  rent  Ihe  upper  A   laiidlonl's   liahilil]'  to  ti>e  I 

sior}  of  a  house  willi  Ihe  elaireose — the  depends  On  the  exclu»ivencss  of  liis 

Only  means  of  approach — in  a  ruinona  session    and    active    control:    Tii 

nnd  unsafe  state,  I  Bee  no  implied  abli);a-  Landlord  and  Tenant,  sect.  ITS  ;  7 

tion  OQ  (he  landlord  to  uptiold  it  ot  to  r.  Goldwin,  Lord  Raymond  1089  ;  j 

answer  in  damages  for  an  injury  result-  v.  Niclmlt,  116  Mass.  4U1. 

ing  from  its  insecure  state."  The  servants  of  ilie  occupants  i 

In  SuUivaa  »,  Waltri,  14  Ir.  C.  L,  upper  tenement  accidentally  left  o] 

460,  it  is  said:  "A  mere  license  given  by  faucet,  thereby  eansing  the  wnier  lo. 

the  owner  to  enter  and  use  premises,  for  flow  and  flood  the  lenemcnl  below 

which  the  licensee  has  full  opportunity,  was  held  that  (he  occupants  of  the  i 

which  contain  no  concealed  cause  of  mis-  tenement  were  liable  for  damages  the 

cliief,  and  in  which  any  existing  source  of  done  :   Siiaonlon  v.  Loring.  6S  Me. 

danger  is  apparent,  throws  no  obligation  Astipulation  "to  repair"  bindi 

upon   the  owner  lo  guard  the  licensee  lessee  to  rebuild  in  case  of  toss  ol 

against  danger."  during    the   terra;   jVupb   t,  Bhtjt 

The  owners  of  a  pier  are  liable  for  Ala.  382. 

injuries  sustained  by  an  individual,  by  Fov  a  covenant  to  repair  is 


luild :  Fovler  T.  BiyM,  49  ] 
3!. 
Where  premises  arc  leased  for  a 

session  of  a  tenant,  who  has  c<)venBntcd  of  ycais,  and  the  lessor  docs  ni-t  i 

10  keep  the  pier  in  repair,   if  the  defects  nanl  lo  rebuild  ihe  destruction  by  til 

existed   when    the    owners    leased   the  the  building  rented  will  notexemp 

property  to  liim  :   Moody  v.  Magor,  %t.,  lessee  from  the  further  payment  uf  i 

43  Barb.  282.  He  must  pay  for  the  whole  of  tlie  li 

The  occupant  of  apartments  in  a  tene-  Gib$oa  v.  l\rry,  S9  Jlo.  345. 
nient  is  not  bound  eitlier  to  see  to  the         ^rinia  >fi>   a  tcnnnt    is    lisbli 

erection  of  a  proper  sink  or  jirivy  upon  answer  for  any  neglect  in  the  repa 

the    premises,   or   to   CQuw;  Ihcm   to  be  fences  or   party  walls,  or  for   any 

emptied  to  prevent  an  overflow.     This  proper  use  of  the  prcTniscs  for  the 

doty  devolves  upon  the  landlord  :  Fash  lures  thereon,  or  for  a  nuisance  kej 

T.  Kavanarik,  24  How.  Pr.  (N.  Y.)  347.  llio  premises,  or  for  an  obstruction  o 

The  lessor  is  bound   to  make   sudi  highway  o-ljaccnt:  Taylor,   stet. 

repairs   as   are    necessary  to   make  the  Chicago  t.  Brnnan,  S5  HI.  160;   J 

prenisei  aoenre  and  safe  for  the  purposes  f  ■  Smiii,  3  T.  It.  706 ;  Regiia  v.  H 

for  which  they  are  rented  ;  and  if  their  I  SalL.  357. 
insecurity  is  known  lo  him  it  is  neell- 
jfcnco  not  to  do  so .  Jolauon  r.  Diion,  CaiRLBS  ThOMPSO 

1  Daly  178. 
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a  phffieiBD  u>  recu*er  comtKnintion  for  hie  scrvicen,  v/hem  thp  onl 
tho  tbJuc  of  the  (eryiccs  and  the  propriciy  of  (he  trcslinciil  is  tl 
r  ph^'BiciatiE,  il  is  error  to  inilnict  tJie  jury  Iliat  they  may  ilisrcgnt 
1  nje  their  own  jaiitnnenl  un  the  qiieslioti  of  vnluo. 
nine  of  ■  phy>iciBii's  Mrvices,  at  a  givco  lime  and  place,  may  )i 
ir  persona  than  physicians,  there  in  no  le^l  prctumplion  anil  n 
babilily  that  all  jarrmcn  liave  ihin  knowledge,  and  upon  a  quciliu 
1,  it  is  error  lo  allow  tlio  jury  to  draw  adverse  conclusionH  whir 
ia««d  upon  their  tuiprofvssiunal  nolione  as  to  how  the  injuries  rhuul 
ed. 

Cbippeira. 

i.  Cuthman  and  W.  S.  Humphrey,  for  plaintlif. 

Brown,  for  defendant. 

on  of  the  court  was  delivered  by 

L,  J. — Plaintiff,  who  ia  a  surgeon,  sued  defendant  o 
to  pay  for  professional  services  rendered  to  one  Murraj 
ion  injured  by  a  blast  so  that  both  legs  were  bad! 
iw  the  knee.  Plaintiff  vas  called  in  as  counsel  to  ai 
g  surgeon,  Dr.  Harding,  shortly  after  the  accident,  s 
larie.  The  left  leg  was  amputated,  and  they  were  bot 
hat  amputation  of  the  other  was  expedient,  by  reaso 
isive  comminuted  fracture  of  the  bones  and  laceratio 
jury  to  an  artery,  to  prevent  extreme  danger  of  deatl' 
ion  of  Murray  to  this  prevented  the  amputation  and  th 
imately  saved,  but  not  entirely  restored  to  its  origins 
Some  time  after  the  plaintiff  bad  ceased  bis  visits  an 
se  was  in  the  hands  of  Dr.  Harding,  aided  by  a  nurst 
)f  Mackinaw  came  over  and  was  employed  to  treat  th 
jnnection  with  Dr.  Harding.  The  only  medical  testi 
case  was  given  by  plaintiff  and  Dr.  Harding.  Di 
not  sworn.  The  employment  by  defendant  seems  t 
shown,  and  the  questions  on  which  the  controvers; 
ave  turned  were  the  value  of  the  services  and  the  pre 
^  treatment. 

!  observed  that  there  is  no  conflict  of  testimony  whal 
rd  to  the  fact  of  the  work  and  attendance  of  plointifl 
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and  no  testimony  wbich  did  not  leave  a  considerable  sum  dm 
if  thoae  services  were  properly  rendered.  The  court  in  cha 
the  jury  told  them  in  substance  that  they  were  at  liberty,  : 
satisfied  with  the  testimony  of  the  experts,  to  use  their  own  judj 
on  the  question  of  value.  They  were  also  instructed  that  if 
tiff's  course  was  unskilful,  they  might  reduce  the  fees  accordi 
as  in  their  judjjraent  should  be  deemed  proper.  They  gave 
tiff  nothing.  There  can  be  no  presumption  of  law  concernin 
value  of  a  surgeon's  services  and  there  is  no  presumption  t 
jury  can  ascertain  it  without  testimony  of  some  kind,  from  p« 
knowing  something  about  such  value.  As  already  suggested 
was  positive  testimony  of  value  not  discredited,  and,  in  the 
of  Dr.  Harding,  given  by  a  disinterested  witness  called  for  ii 
tant  purposes  by  the  defendafit  himself.  We  can  see  no  sufi 
reason  for  the  suggestion  that  all  of  this  testimony  migl 
disregarded,  and  there  is  no  rule  which  would  allow  the 
to  entirely  ignore  the  testimony,  and  at  the  same  time  to  foi 
independent  conclusion  without  testimony  upon  a  matter  ' 
required  proof  beyond  their  conjecture  or  their  opinion.  ^ 
not  say  that  the  value  of  a  physician's  services  at  a  given  tim 
place  may  not  be  known  to  other  persons  than  physicians,  if 
have  been  in  a  position  to  learn  the  customary  or  proper 
But  there  is  no  legal  presumption  and  no  reasonable  proba 
that  all  jurymen  have  this  knowledge.  And  there  can  I 
safety  to  any  one  if  juries  are  to  use  their  own  unguided  viei 
such  matters. 

Neither  was  there  any  evidence  which  would  justify  the  ju 
reducing  the  otherwise  appropriate  compensation  on  the  gi 
that  plaintiff's  treatment  was  improper.  There  was  no  sucl 
dence.  The  fact  that  the  injured  limbs  were  slow  in  healing 
imperfectly  healed  at  last  does  not  necessarily  show  that  the 
ment  was  improper.  The  injuries  as  described  were  of  a 
aggravated  nature,  and  beyond  any  ordinary  fracture,  the 
being  bruised  and  badly  lacerated,  the  hones  crushed  and  an  a 
torn.  Both  medical  witnesses  were  of  opinion  that  there  wa;^ 
ger  in  leaving  the  right  leg  on.  There  is  nothing  to  show  tbi 
course  taken  under  plaintiff's  oversight  was  not  the  proper 
and  nothing  to  show  that  when  he  left  the  case  in  the  hands  o 
regular  surgeon  and  nurse,  anything  necessary  had  been  omiti 
anything  done  out  of  the  way.     On  the  contrary,  not  onl; 
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nt  Dr.  Harding  gave  positive  testimony  the  other  way. 
othiug  to  show  that  the  plaintiff  did  not  possess  and  use 
skill.  The  fact  that  some  time  later  Dr.  Jessap  m&<le 
ge  In  the  management  of  the  remaining  limb  had  no  (en- 
ihow  that  the  previous  treatment  was  not  proper  at  the 
no  one  testifiefl  that  It  was  not.  Dr.  Harding's  testi- 
catea  entire  harmony  of  views,  and  Dr.  Jesaop  is  not  pro- 
ontradict  him.  No  other  medical  testimony  is  oflered  to 
failure  of  skill  or  any  mistake  in  the  treatment. 
ill  the  testimony  in  the  case  is  in  favor  of  the  treatment 
nd  the  question  is  one  of  medical  skill,  which  can  only 
by  those  familiar  with  such  matters,  it  was  error  to  let 
Iraw  adverse  conclusions,  which  could  only  be  based  on 
ofessional  notions  of  how  such  injuries  should  be  treated, 
hat  Murray  survived  is  not  evidence  that  his  case  was  not 
in  appearance  or  in  fact,  and  the  fact  that  his  limb  is  not 
■  perfect  soundness  is  no  proof  that  he  has  been  maltreated, 
could  not  rightly  be  allowed  to  find  malpractice  without 
from  persons  who  were  qualified  to  give  opinions  on  the 
r  treatment, 
dgment  must  be  reversed  with  costs  and  a  new   trial 

iier  justices  concurred.) 

on  the  gToond  of  special  use.      Thug  ihe  question  is  aa   to   the 

'itnesa,  and  sometimes  upon  value  o(  a  cow.     Here  tlie  opinion  or 

of  the  impossibilily  of  de-  an  ordinnry  witness  would  be  suflicienr, 

adcqunte   langna^   maltcrB  and  would  be   admisuble.      Again,  the 

leen  previously  presented  to  iiueslion  is  as  to  tlie  value  of  a  atcim 

ot»ervation,  opinioiia   are  engine,  or  a  diamond.    Here  ihe  opinion 

;»idcncc  in  courts  of  juslire.  of  an  ordingrj  witness  ivould  neither  be 

alue,    opinion    evidence    is  snlflcienl    nor    admissible:     Ohio,    j-r., 

i  a  general  rule  from  nccos-  Railroad    Co.    v.     [nrin,    27     111,     179 

'  where  the  subject  of  sncb  (1862).     So  it  has  been  lield  lliat  nn 

a  matter  of  common  knowl.  ordinary  article  of  ciolbing  taay  have  iis 

Ifo   where   it  is   of  a  kind  value  proved  by  a  wearer  of  ench  par- 

ecial    nkill    to   explain    or  ments   who  has  made    inquiries   as   to 

There   are  many  things  their  price  for  the  purpose  of  purrhn^c  : 

any  one  may  testify  to,  it  Prinlz  f.  PeojAe,  42  Mich.   144  (18T9). 

ler  of  oomroon  kaowleili^c,  In  a  MisMi^eippi  case,  the  question  was 

requiring  special  ami  pei-u-  as  to  the  vahie  of  a  jpin,  and  it  was  held 

bscrvatioa  or  skill.     Thun,  thai  the  opinion  of  an  ordinary  witness 

ay  be  presamed  to  have  a  was    competent :     Conper   i.    Stale,    53 

inect  idea  of  tlie  raloe  of  Miss.  398  (ISTG).     "In  the  nature  of 

ich  is  in  almost  aniversal  things,"   said   tite    court,    "tlie    valn« 
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or  tliig  sort  of  property  in  luch  common 
Vie  can  he  cslimiiccd  bj  olmoiE  every 
man  in  tlw  uuinmunity.  It  ie  Dot  like 
|iiiiiitiii(r,  or  pii!ciQUf  stoaea,  of  whiuli 
expcru  iilunc  can  form  an  iiiUllignent 
judtpDcat,  but  a  rather  like  that  daaa 
of  merchaoilise  and  commoditica  of  tlie 
value  of  which  most  persons  have  knowl- 


eJj,-e.' 


And   i 


IndJBi 


luM  lliat  "  it  does  not  requir 
oJ(^  of  any  particular  science,  arl  or 
skill  10  enalilc  one  to  testify  as  10  tlie 
value  of  board  and  lodging:"  Chamnea 
V.  Cltamarii,  53  In.l.  301  (I8TS). 

"It  is  not  necessary,  in  order  to  qualify 
one  to  gire  an  opinion  ai  to  values,  that 
hia  infunnalion  should  ho  of  such  a 
direct  cliaractcr  as  «onid  make  il  com- 
:scir  as  primary  c^ 


h  he  a 


die    ordinary  conduct    of  aflain,   and 

usHullj'  relied  on'  by  men  engaged  in 
hiiiineKS  fur  the  conduct  of  that  bii9iue)is, 
Ihftt  qnolilles  him  to  resiilV ;"  Wbll*, 
3.,  in  WhilM!/  t.  Tkaeher,  117  Mau. 
sae  (IBTS).  Tlicrefore,  (houtrh  as  a 
general  (liing,  ■  witness,  noi  an  expert, 
cannot  be  said  to  be  qoalilied  to  expi-css 
an  opinion  as  to  the  value  of  a  tiling, 
onIc^«  he  has  seen  il :  M'fMlait  v.  St. 
Lav'rviKe  Mutual  In*.  Co.,  14  Barb. 
906  (1SS3}  :  Todd  V.  It'anur,  48  How. 
Pr.  S34  (1874);  or  has  some  fi-cdai 
knowledge  of  its  value :  SanJ'ord  v. 
Shrphard,  14  Kans.  S28  (1873)  ;  Elfet 
V.  Smith,  1  Minn.  126  (1654);  Whll- 
mnrt  V.  Bowman,  4  G.  Greene  148  (1853); 
fitliMi.  d'c,  Ri'ilmad  Co.  v.  Keilh,  S7 
Oa.  178  (1874);  Haight  t.  Kunbath, 
51  Iowa  13  (1879)  ;  Clanraaa  v,  Mckd, 
a  B«sw.  40a  (IBSS);  still  there  is  no 
mie  of  law,  and  there  can  be  none, 
defining  how  much  a  witness  shal!  know 
of  pn>perty  before  he  can  be  permitted 
to  give  an  opinion  of  its  value.  He 
must  have  some  acqaaintancc  with  il, 
EuiBciene  to  enable  him  to  form  some 
estimate  o(  its  value,  and  then  it  is  for 
Ihe  juiy  to  determine  how  much  wei|^t 


to  attach  to  inch  eEtimatC:  Bee 
Long  Idasd  Radroad  Co.,  44  N.  1 
(1871).  A  stricter  rale  is  adopi 
Rhode  Island,  for  tlicre  a  witin 
required  to  show  the  pOBsession  of 
peculiar  skill  and  knowledge  on  thi 
jcct,  before  he  will  be  permilied  It 
■D  opinion  as  lo  the  volne  of  lai 
other  properly;  Baffim  v.  jVno 
ic  ItuUnadCo.,  A  R,  I.  SSI  (II 
J'brba  v.  Uacard,  lA.  364  (1 
Nevertheless,  in  other  states,  souh 
ciol  iuformalion  (unless  the  mail 
one  of  common  and  universal  k 
edge)  must  be  shown  lo  he  posses* 
the  witness  whose  opinion  is  asked. 
adjudged  ca-ic  or  two  will  ilju 
tliia.  In  Schmidt  v.  Her/arth,  5 
145  (186T),  the  witnesses  whn« 
nions  as  to  value  were  asked,  vert 
not  sofiieiently  qifalilied  to  Icatiry. 
tlie  question  was  upon  the  valuo 
Prussian  thaler  in  Uniteil  States 
reney.  Two  witnesses  were  called, 
had  bought  bills  of  exchange  in 
money  in  Europe,  be  eonid  not  Icl 
cisely  ita  value  in  American  car^ 
as  he  depended  on  the  valne  of 
which  he  only  knew  from  reading 
erican  newspapers  abroad.  The 
waa  a  soldier  in  the  United  States  ■ 
and  did  not  shuw  any  special  know 
of  the  matter.  Their  opinions 
rejected.  In  another  case,  the  qui 
was  as  to  the  value  of  a  mill 
privilege.  A.  testiticd  that  he  was  i 
thing  of  a  judge  of  the  real  estate  i 
Tirinily,  bnt  had  no  special  know 
of  the  value  of  milla  or  mill  privi 
on  die  stream ;  he  bad  never  bu 
•old,  owned  or  operated  a  mill. 
opinion  was  inadmissible :  t^ar 
Doclctaud  Water  /bwer  Co.,  Sa  M. 
(1860).  "Tlic  witness,"  said  the  c 
"  distinctiTcly  negatives  the  idea  ih 
was  possessed  of  peculiar  hiiowlr') 
skill  in  relation  lo  the  matter 
which  his  opinion  was  desired.    It 


w  that  the  opinions  of  a  w 
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produce  competilion  among  pnrchaKis, 
anil  develop  the  full  tsIud,  by  consider- 
ing ilB  nrluptaiioii  lo  use,  present  and 
proepeciive ;  ics  B(ivanla^9  nnd  diead- 
vanUigea,  and  upon  whicb  llioae  e(|uall7 
well  qualified  to  jud);e  will  laipil]'  dis- 
agree. To  describe  to  ■  Jnry  a  piece 
or  );round,  bowcTer  minutely,  u'ith  its 
supposed  adaplstioas  to  use,  advantages 
and  diaadraiitages,  and  demand  of  lliein, 
upon  this  iofbrniBtion  alone,  a  verdit-t  as 
(0  its  value  would  be  merely  Tarvical ; 
and  this  iiideeil  is  all  lliat  can  be  douo 
to  enable  tbciii  to  arrive  at  a  conclusion 
as  lo  its  laluc,  unless  the  wilupsses  are 
olloired  to  state  their  Judj^inent  or  opiu- 
ion,  together  with  the  facts  upon  wliich 
■ach  opinion  is  foimdcd  :"  ItUnnix,  ^c, 
R.  E. Co.  V.  Von  Hnrn.lS  III.  257 ( 1 857), 
"  It  is  well  settled  in  tills  Common- 
wealth," savs  Gbay,  J.,  in  s  Mtt.=»a- 
chUBCtts  case  {gwan  v.  Cuiinlg  of  Mid- 
dlesex, 11)1  Mass.  ITS  (1869)  ),  "that 
when  the  value  of  real  estate  is  in  con- 
troversy, opinions  of  pei'Hins  acquainted 
with  ila  value  are  admissible  in  evidence. 
These  opinions  are  'admitteil,  not  aa 
being  the  opinions  of  exjierts,  strictly 
io  called,  for  ihej  are  Dot  fonnded  on 
study,  or  training,  or  professional  expe- 
rience, but  rather  from  necGSKiiy,  upon 
the  groond  that  they  depend  upon  Lnowl- 
edge  which  any  one  may  aujuire,  hut 
vrhich  the  jury  may  not  have,  and  that 
they  are  the  most  satisfnclory  and  often 
the  only  attainable  evidence  of  tlie  fact 
to  be  proved.  *  •  •  The  knowledj-'o 
reqnisite  to  t|na]ify  a  witness  lo  testify 
to  hia  opinion  of  the  value  of  lanils  may 
either  be  acijuired  by  the  performance 
of  official  duly,  as  by  a  county  commis- 
in,  whose  duly  it  is  to 


lay  0 


public 


r  bya 


whose  duly  it  is  to  ascertain  the  value 
of  lands  for  the  purpose  of  taxation  ;  or 
it  may  be  derived  from  knowing  of 
sales  or  purchases  of  other  lands  in  Iho 
vicinily.  cither  by  the  witness  himself 
or  by  other  persons." 


II.  L*HI>- 


nl^o- 


DOCTB.  Farmers  are  experts  as 
value  of  farming  laod  and  its  pro- 
ttoberUon  v.  A'no/jp,  35  N,  Y.  91  (1 
Thus,  in  one  case,  where  the  dcfci 
the  owner  of  a  brick  kiln,  was  su 
a  gardener  for  injuries  lo  bis  g 
from  smoke,  the  opinion  of  at 
gardener  concerning  ihe  dcpreciali 
his  garden  and  ilie  things  growing 
in  from  the  naisaiice,  was  admi 
Vandint  v.  Burpee,  13  MeW. 
(1847):  liihabitantM  T.  Chait,  i 
4:21  (18S!i).  In  another  cose,  the  ; 
titr  claimed  damages  for  the  cousin 
of  a  railroad  through  his  farm,  i 
farmer  was  allowed  to  give  his  o| 
as  to  the  incrcoBCd  expense  to  ilic  1 
in  carrying  on  the  farm,  arisiiig 
the  road  running  llirough  it:  Tati 
MiumehuifUt,  j-c.,  BaUroud  Cn. 
MoKB.  546  (1875).  In  another,  A. 
B.  for  damages  caused  by  B.'s 
entering  his  land  and  dcstroyiii 
gross,  and  the  opinion  of  n  farmer 
llie  valitc  of  itie  gross  dc^troyct 
admittcl :  Townsend  v.  Bmnda- 
Tttomp.  &  C.  527  ;  4  Hun  264  (1 
In  another,  A.  sueil  B.  for  perm 
his  cattle  to  destroy  his  corn,  1 
farmer  was  allowed  to  express  an 
ion  as  to  how  many  bushels  of 
there  would  have  been  on  tlie  Ian 
for  the  ircspaHS  of  the  animal :  .; 
V.  Goiilil,  51  How.  Pr.  as  (1 
Goaid  T.  Dan,  94  U.  S.  4U5  (I 
In  another.  A.  sued  B.  for  injury 
cattle  by  falling  through  B.'s  1 
and  the  opinion  of  a  stock-raiser 
the  damage  done  to  tlie  catlh 
received:  iWfc  -r.  Coffiji,- 9  C» 
(1858)  ;  and  see  Snyirr  v.  H 
Union  Railroad  Co.,  25  Wis.  60  ( I 
III.  Goods  *mi  Chatteiji.  "  i' 
value,"  paid  Mr.  Justice  8tort, 
early  case  (AO'on'"  v.  Vnit'd  S-c 
Story  421  (IS43)  ),  "is  necesmi 
matter  of  opinion  as  well  as  of  fi 
rather  of  opinions  calhcred  from 
How  are  we  lo  arrive  at  it?  Cer 
not  by  the  mere   purchase  made 
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SS 


I,  or  bj  pnrchiw*  nude  b; 
11 ;  Tor  in  eitlier  case  thfj 
irchased  aboTe  or  below  Iha 
',  or  the  market  price  mtj 
;,  and  the  lalei  too  few  u> 
l^neral  conclusion.  Bnycn 
a  buy  at  a  particular  price  ; 
reroH  to  Mil  al  a  lower 
hia  state  oT  things,  we  matt 


Rogr. 


II  of  r 
I  trade 
us,   what,  nnilcr  all  the 
s  t)ie  fair  market   price 
c   guodg.      The   market 


in  all,  be  a 


r  of  fact 


,    for    i 


ncliLcle  A  general  price  or 
«  market  deducihie  from 
rages  and  approiimUions 
erent  <|unliliea  of  the  same 
Is.  Id  the  neit  place  ilie 
>f  the  market  price  being 
1  mailer  of  skill,  judgment 

I  it  is  in  the  nature  of  the 
experts."  So  it  is  held  in 
'  canes,  that  aa  in  the  earn 
tnesses  may  express  tlieir 
(o  the  Talue  of  goods  and 
-hitndd  T.  Whilfield.  40 
I86S) ;  Cmainenia:  las.  Co. 
i  Mich.  173  (1873):  Luu- 
^lii.,  30  V(.  go  (I8S8); 
llytn.  16  Wis.  SI6  (1863)  ; 
Haiea,  3  G.  Greene  SS3 
irger  t.  ynrthtra  Iha/it 
.,  »2  Minn.  343  (18;6)  ; 
^ate,  61  Ala.  333  (IBTB); 
a.  Ca.  T.  St^iA™,  Si  Id. 
;     Booifr    T.    JtiUdni,    48 

7a)  J    Ifood    V.     Mi-Twdl,    1 

C1S«6):  n'ardt.  Regnnldt, 
(18S8)  ;  Goaxatet  Collcgt 
21  Texas  £56  (1858)  ; 
Citg  of  Boston,  119  Mass. 
It  Y.  Edgtrlrm,  14  Mimi. 
St^arth  Y,  5if.  LottUj  ^., 
.,  £3  Mo.  449  0873)  ; 
Mochn;  2  Col.  638  (187S}  ; 
-A.—43 


'.  Aclstrman,  33  Barb.  U 
(1836)1  WAtian  v.  Li/Mcli,  6l)  N.  ' 
46a  (l8Ti)i  J/aikint  v.  Jiamill. 
Matual  Int.  Co.,  9  Gray  436  (165S; 
Daeii  r.  Elliott,  13  Id.  911  (1H601 
Betchtr  T.  DemiM-m,  13  Id.  33 
(1839)  ;  WKUmj)  t.  Thacher,  1 17  Mas 
&!6  (I8;S)  ;  Dnptr  i.  ^Jton.  118  1< 
4-.(8  (1871)  ;  Tijhng  T.  Lord,  iS  N.  1 
310  (1673).  Tiiui,  the  quvstiun  boil 
aa  to  the  value  of  ■  stove,  a  wiiue 
acijuainied  with  llie  raluc  of  sloven  ini 
testify  m  to  Iho  value  of  a  particuL 
■love:  Smith  v.  HUl,  32  Barb.  6: 
(1838);  the   question    being   as    to  ll 

a  wilneaa  was  admitted  :  Clurk  r.  Bain 
9  N.  Y.  IBS  (1853)  ;  the  questic 
being  aa  10  the  Taluc  of  materials  f( 
making  clothing,  the  opinion  of  a  clotl 
in);  manufacturer  was  received  :  Broun 
ing  V.  Long  Itland  Itailroad  Co.^S  Dal 
IIT  (1867);  the  question  being  il 
value  of  a  house  destroyed  by.Sre,  Il 
opinions  of  carpenters  were  received 
Badeil  T.  Long  Itland  Itailroad  Co.,  4 
N.  Y.  367  (1871):  So,  on  the  questio 
of  the  lalue  of  lumber  used  in  tlie  coi 
structioQ  of  a  house,  the  opiiiiuti  of 
carpenter  is  admissible :  SiVnmona  i 
CarrUr,  68  Mo.  416  (1878);  ami  o 
the  quesliuD  of  llie  value  of  water  fu 
millitig  purposes,  ibe  opinions  of  millci 
are  relevant :  Hfod  v.  Barker,  30  N.  J 
L,  378  (1863):  s.  c.  33  Id.  47 
(18G5).  "  The  value  of  commodities  , 
usually  a  matter  of  opinion,  and  thu! 
acquainted  with  an  article  and  its  vain 
may  express  tbeir  jmlgincnl,  their  bclici 


'    Id. 


another  case  (7(Mf«s  v.  Bastina,  1 
Mc.  388)  (1839),  a  suit  for  the  value  a 
material  and  labor  employed  in  buildin 
a  house,  master  bailders  were  pcrniilte' 
to  j^ve  tlieir  opinions  as  to  the  expens 
which  had  been  inrnrred  in  creeling  Ih 
building.  An  action  was  broiiKhl  fu 
breach  of  warranty  in  ihc  sale  of  a  cow 
that  she  was  good  and  young.  Tb 
opinioni  of  witnesses  at  to  what  the  cut 
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irould  hate  been  wordi  if  gooi)  tnd 
yuiiDg,  and  what  elic  would  Imie  been 
word),  provided  ehe  gave  four  quirrs  of 
milk  a  day,  were  admiiied.  "  The  rule 
thnl  ■  wimcM  must  stnte  facls  and  not 
opinion*',"  said  the  coart,  "  doc<i  not 
apply  10  casea  like  the  present.  Hon 
else  than  by  the  opinions  of  witneBsea 
could  the  difference  between  an  article 
delivered  and  the  anropte  by  which  it 
was  KOid  be  detenniaed  T"  Joy  v.  Hnp- 
kint,  S  Denia  84  (1847). 

And,  generally,  the  vnlne  oF  animals 
ma;  be  proved  by  opinion  :  Miller  v. 
Smith,  IIS  Mass.  471  (IS73)  ;  Whitf. 
Thamii,  33  111.  SSS  (ISBG);  Rawfet 
T.  Jamil,  49  Ala.  183  i\91S);  Caat- 
ling  1.  Uanm-bol,  j-c,  R-ilrattl  Co.,  54 
Mo.  395  (1873);  ^luon  V.  Om^hl,  18 
Iowa  244  (1865)  :  Brill  t.  il.i^lfr, 
S3  Weiid.  850  (1840);  MrlMimM  v. 
Christie,  42  Itarb.  36  (1863).  Where 
A.  sued  B.  for  paBturini;  hi«  entile  at 
different  times  during  the  spring,  sum- 
mer and  autumn,  the  opiuione  of  farmers 
(hat  it  was  worth  more  to  paslnre  iran- 
sicnllythanbylha  season,  were  admitted  : 
Coruetl  V.  Dtait,  lOS  Mass.  43S  (1870). 
IV.  Value  of  Skrvices  Gkker- 
ALLV.     In   like  manner,  the   value  of 

arrived  at  by  evidence  of  opinion  :  Hnt- 
tm  V.  IfVfM,  la  G.  &  J.  83  (1941); 
Ue  T.  Badli,  IS  Id.  288  (1842)  ;  £W- 
ridge  v.  Smith,  13  Allen  140  (1866); 
A'(»AiW  V.  J/.IJ,  10  Id.  S3  (I86S)  ;  r.lch- 
burg  Rallnad  Co.  v.  Frin.,a«,  18  Gray 
401  (1853).  The  value  of  the  services 
and  labor  of  a  mechanic  may  be  proved 
by  the  opinion  of  anoiber  mcihnnic  :  J/r- 
Callun  V.  .'^Vii-orrf,  62  S.  Y,  316  { 1 875)  ; 
Sha/fr  V.  Dean,  29  Iowa  144  (187n)  ; 
Crawfyfd  V.  HW/,  29  Id.  568  (1B70)  ; 
Eagle,  g-e.,  Maimfg  Cb.  v.  Iir.>:-»'.,  58 
Ga.  240  (1877):  M'rrer  v.  IW.  40 
K,  T.  (S.  C.)  ai9  (187S).  And  wbal  it 
la  worth  to  put  a  certain  quantity  of 
lumber  into  a  house  may  be  shown  hy 
the  opinion  nf  a  carpenter  and  builder: 
Bough  V.    Cook,    69    111.    581    (1873); 


and  see  Moarr  v.  Lea,  32  All 
(1858).  Where  ■  parly  SBcd  for  * 
in  pttrehasiiig  a  mill  for  tbe  dele 
ibe  opinion  of  a  real  estate  brokei 
the  value  of  his  scrricee,  were  ado 
Etting  V.  SlarteBant,  41  Conn 
(1874).  And  the  valne  of  the  » 
of  a  bookkeeper  may  be  proi 
another  bookkeeper  :  Scot!  v.  Lili 
9  Bosw.  224  (I86J). 

V.  ViU'B  OF  Services — Lab 
An  ordinary  witness  cannot  lestif 
tlie  value  of  services  performed 
nttoniey  :  Smith  r.  Kobhe,  59  Bar 
(1871);  Uart  V.  Vulal,  (1  Cl 
(1856).  An  attorney,  on  tbe 
hand,  is  an  expert  on  this  qnestior 
therefore,  where  one    lawyer  brii 


hill  fur 
and     II.' 


ihI     1 


ii.de    t 


another  lawyer  vs  »  witness,  i 
ask  him,  considering  the  amount  i 
iroverfj,  tlie  legal  questions  ini 
and  the  importance  of  the  cape,  w 
hi!  opinion,  iii  the  value  I'f  the  pl> 
eorviees  ;  Ott«»-a  Umeer'lt^  v.  I 
toH,  14  Kan.'.  160  (1875);  Co 
Camphfll.  52  Ind.  tS7  (I87S)  ;  , 
Day,  14  Minn.  516  (1869); 
V.  O'^oixl.  57  III.  340  (1870)  ;  < 
Branch  RnUroad  T.  iVf[A)/i,  24 
243.  "  'J'he  qnestinn  is  one  as  to 
from  tbe  nature  of  the  case,  it 
practicable  to  furnish  more  dcfini 
ilenec  than  the  opinions  of  ni' 
who  show  them<«lvcs  qualified  ti 
weil-pTMindcd  estimates  of  such 
by  their  familiarity  with  the  dcpa 
of  business  in  which  such  service: 
been  rendered.  Services  perfom 
members  of  the  Iceal  profession  i 
ducting  litigation,  fall,  we  think, 
this  principle.  Tliere  is  no  fixed 
nrds  by  which  tlicir  value  can  be 
mined  ;  their  value  and  reasonabli 
vary  with  the  magnitude  and  irapt 
of  the  particular  case,  tbe  deRi 
refponsihility  attaching  to  its  m 
ment,  tbe  difflcnity  of  the  qa. 
involved,  the  ability  and  repotat 
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imiy,"  Miiil  JoBxsoH,  . 
■buuli]  BCIunll/  have  eeon 
li«rly  RcijuaiQied  wiih  tbe 
tion.  Il  was  enough  tin 
qiuinted  with  the  fruit  b. 
neighborhood,  and  the  vi 
property  there.  He  wu 
competent  (o  eiprras  'ai 
renpect  to  the  value  of  II 
learnini;  from  other  witnea 
of  trees  they  were,  atiJ  tl 
Binoiiiit  of  Truit  7ie)rii-d 
erallv,  bs  he  would  have  b 
au  opinion  of  the  valne  ol 
barrel  after  ueertaining 
and  quality;"  fV&ilbeck  ■ 
fv..  Railroad  Co.,  M  Bark 
So,  where  the  plaintilf  bu< 
ant  for  cutting  down  tiinbe 
a  witnefB,  from  ihe  size  ar 
of  (he  Ptumpa,  f.'aie  his  i 
Ireea  ;  Franti  v.  Ireland, 
(1873).  And  where  ti.e 
Bi  to  the  rnbie  of  farmii 
paRcd,  a  fai-mcr  living  twi 
from  where  it  was  eiiiiatci 
to  give  his  opinion  :  Slom 
Mieh,  360  (1874).  In  Lai 
108  Mas!>.  23S  (IEi71),th( 
as  to  Ihe  market  value  < 
kind   of  [0),'s   nt  a  eorlat 


n  of  a 


^tifiei  I 


e  ever  teen  it.  Where 
any  was  sued  for  havii 
means  of  Bre  from  i 
number  of  (he  plaintjfl 
of  a  nursery  mi 


■  of  tl 


s  desli 


edge  was  Bci|uired  hy  dc 
lofTS  for  several  years  ai 
inilcs  distant,  and  afierwi 
forty  milc9  distant,  was  i 
Mkh  T,  Wood,  34  Pel 
(185n),  an  action  of  tro 
hroujrfit  for  the  conversion 
of  elothing  belonging  to 
The  latter  described  the 
tnincd  in  the  Imi^ks,  and 
a  dealer  in  clothing  and 
gave  his  opinion  as  to  Ih^ 
was  objected  that  as  the  wi 
seen  tlic  goods  iu  que^tit 
qnalilied  to  speak  of  theii 
Ihe  court  ruled  olherwisi 
said  Thompson,  J.,  "is 
merchant  from  testifying 
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tian  of  an  invoice  u  [o  values,  where 
no  values  are  given,  wlien  gimda  are 
lost  r  The  fuel  or  [lie  exiatence  or  losa 
of  tbe  guod«  19  not  touched  by  sueb 
'leslimony.  That  remuns  to  bo  eata.'b- 
lished  b;  other  evidence.  I  think  I  have 
known  many  instances  of  lliis  kind.  If 
&  trunk  should  be  packed  by  a  servant 
incapalile  of  ptacing  a  value  on  ibe 
wardrobe  of  his  or  lier  matter  or  mis- 
treu,  although  able  to  (esliry  lu  each 
orlitla  aud  describe  its  qua  lily  yet 
wholly  itieompeteiit  to  give  the  xlightesi 
idea  of  tlie  real  value  of  the  articles,  in 
case  of  lo»8,  how  is  llie  value  to  be 
ascertained  but  by  the  tc^iimony  of  a 
trodGaman  nujuainted  with  the  value 
of  such  articles,  based  upork  a  descrip- 
tion of  ihcju  r  So,  in  regard  to  fur- 
niture insured  and  loat  by  fire;  it  can 
hardly  be  doubted,  but  that  it  would  be 
competent  to  fix  the  value  by  persons 
acquainted  with  such  matters,  and  com- 
petent, as  such,  to  testify,  afler  its 
i[uality  has  been  described.  If  the  rule 
be  tliBt  only  persons  who  bavc  seen  the 
■rtieles  wbtcli  have  been  lust  can  give  an 
estimate  uf  ttieir  value,  then  in  all  the 
cane*  suggested,  there  nould  be  a  failure 
to  recover  for  a  loss,  or  tlie  jury  would 
be  left  to  gucsB  at  Ibeir  value."  In 
nnolher  case  (_Orr  v.  J/.iyor  of  Seu, 
York,  64  Bnrb.  1U6  (1872)  >,  an  action 
was  brouj^bt  against  a  mnnicipaliiy,  for 
the  <lB!ilruciion  of  a  floating  elevator. 
On  llie  question  of  its  value,  a  witness, 
I'rum  a  description  of  the  property,  was 
[icrniitied  to  exprcM  an  opinion  of  its 
value.  This,  on  appeal,  was  helit  pro- 
per. "It  is  not  necessary,"  said  the 
court,  "  that  a  witness,  in  speaking  of 
value,  should  only  speak  from  actual 
observation.  Many  cases  may  occur 
where,  from  the  dceirnction  of  personal 
properly,  no  witness  can  be  produced 
who  has  had  an  opportanily  to  examine 
and  be  conversant  with  the  vnhie.  In 
snch  a  case,  the  rule  which  nllowi  the 
next  best  evidence  to  be  produied  ap- 
plies, and  tlie  value  may  be  aaccrlajned 


from  persons  conversant  with 
chincry,  after  they  ate  mode  ai 
with  its  condition  by  ibe  testi 
others." 

Nor  in  the  cose  of  the  mar 
of  goods  at  a  particular  plao 
opinion  of  a  mcrcbant  a<'quain 
tliat  value,  inailmissible  because 
not  live  at  that  place,  Tlius,  a  i 
at  a  place  of  import  may  give 
ion  on  the  market  value  of  ( 
goods  at  tlie  place  of  export- 
even  in  another  cunntry.  Ii 
before  Mr.  Justiee  Stobt,  in 
question  arose  as  to  the  market 
sugar  in  Cuba,  and  that  learnt 
aduiined  the  testimony  of  n 
and  appraisers  of  the  custom 
R^Mon  :  Alfonso  v.  Uniltd  I 
Story  421  (1843).  A  wilnesa  i 
his  opinion  upon  the  relative 
two  articles,  though  ignorant 
actual  value  of  either  :  Kronia 
Knablaagh,  31  Minn.  S6  (IS;-! 
the  value  of  logs  at  one  place  ci 
proved  by  the  opinion  of  a 
having  no  knowledge  of  value 
and  shoving  nu  facte  from  ' 
could  be  got  at  aa  compared  wit 
eluewlicrc  ;  GrttU^  v.  SltUan,  3 
153  (1BT3). 

Vir.  Vv.rE  OF  Use  of  Pr. 
The  value  of  the  use  of  pro 
well  as  itic  value  of  the  pruperi 
may  be  proveil  by  opinion.  In  5 
Kmpp,  33  Vt.  531  (1860),  tl 
tion  in  dispute  was  as  to  the  val 
rHtlniad  during  the  time  it  wu 
hands  of  a  rd-fivcr.  The  court  i 
tlie  opinions  of  witnesses  acipiain 
tlie  businesi:  of  the  rood  anil  the 
of  operating  it,  saying  ;  "  The  i 
projierty,  as  a  general  rule, 
proved  only  by  the  opinions  of  wii 
so  too  of  the  value  of  the  nse  of  pi 
its  value  ami  the  value  of  its  ui 
depends  much  upon  its  location, 
under  which  'n  ii 
used.     The  use  of  property 
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IX.  Witness  caitnot  xtszaa  Djm- 
AOES.  Wiiilc  a  wimeaa,  properly  qunli- 
ficd,  nisj  express  an  opinion  concerning 
tbo  valua  of  an  article,  it  is  Dnirormlf 
held  Ihiit  he  cannot  usurp  the  functions 
of  llic  jury  and  assess  damngea :  Van 
DeiDot  V.  Young,  S9  N.  Y,  27  CH>64>  ; 
McGregor V.  BroKit,  lOId.  119  (1854); 
Brnkard  t.  Babcoci,  27  How.  Pr.  406 
(1864)  i  AllarUie,  rf-c.  Railroad  Co.  v. 
Cnmpbril,  4  Oiiio  St.  5S3  (1853)  ; 
CUetlnnd,  g-c,  Railro^  Co.  T.  Ball, 
5  Id.  5B8  (IMS)  ;  SMair  f.  Rmah,  14 
Ind.  450  (1860)  ;  Dalttll  T,  Cily  of 
Davenport,  I21uwb440  (1861)  ;  Brwu- 
teiek,  j-e,,  RaUrnad  Co.  v.  McLaren,  47 
Gn.  546  (1873)  ;  EvanscUle,  ^.,  Bull- 
TOad  Co.  V.  FUzpatricL,  10  Ind,  120 
(1858)  ;  Milehitl  v,  Allison,  i9  Id.  43 
(1867)  ;  Kirhpalrick  T.  Sniper,  33  Id. 
170  (1870)  ;  DaltfU  t.  0(J  of  Davtn- 
pnrl,  la  Iowa  437  (1861);  RaMell  v. 
Cifif  of  Bnrlingfon,  30  Id.  262  ( 1 870)  ; 
Conmmv./oiroOify,  34  1(1,203(1872); 
PTo>,fr  y.  Wapdlo  Co.,  18  Id.  327 
(I86S>;  Grinnell  v.  Miiaitslppi,  fc. 
Railroad  Co.,  18  Id.  S70  (1864)  ;  Lilti 
V.  A'cw  OrleoB',  Canal,  if-r,,  Co.,  II 
Hob.  (Ln.)  9!  (1845);  Holland  y. 
Caiamrtt,  5  La.  Ann.  705  (18S0) ; 
B-ilitrlsT.  Commisiionerf,  21  Runs.  247 
(1879);  Biasell  t.  Wirl,  35  Ind.  54 
(1871);  JIamf,  r.  Broanlee.  63  Ala. 
277  (1879)  ;  Sim™  t.  .W™.er,  29  Barb. 
419  (1859);  D<,ff  i.  Lgon,  1  E.  D. 
Smith  836  (1852);  Tinr/hy  r.  Cilg  of 
Providence,  8  B.  I.  493  (1876)  ;  Broim 
V.  Fim-idejice,  ^.,  Railroad  Co.,  12  Id. 
233  (1878);  NetUon  r.  FordhaM,  7 
Ilun  39  (1876);  TTiompion  v,  Uirharl, 
66  Barb.  604  (1873).  Thus,  where  the 
question  was  as  to  what  damnKe  a  cer- 
tain piece  of  land  had  Bustniiicd  by  the 
defendant's  haTing  cut  down  a  nnmber 
of  trees  which  grew  qpon  it,  it  was  ruled 
that  while  a  witncBB,  a  fanner,  mijiht 
tcitit^  that  the  land  was  worth  |S0,0OO 


before  the  cutting  down  of  the  ti 
onlj'  (lOUO  after,  he  would 
allowed  to  say  to  what  amount 
opinion  the  land  had  been  dcpr 
"Tbo  wituese,"  aaid  the  court, 
not  make  the  sablrurtion  himse 
declare  tlic  result;"  Van  Dei 
Young,  29  N.  Y.  20  (1864).  , 
y,  WeUt,  17  Wend.  136,  ilecii 
New  York  in  IS37,  is  a  much  cit 
on  this  proposition.  In  that  ci 
court  say  :  "  Tlio  ordinary  and 
eral  tlie  only  legal  conrse  is  lo  Ii 
facia  before  (he  jury  as  haye  a  1 
on  the  question  of  damages,  and 
them  to  tix  the  amounL  Tlicy  i 
only  proper  judges.  Tliey  are  im 
and  capable  of  entering  into  lit 
dinary  matter*.  Witnesses  arc,  i 
cufc^,  unavoidably  goreraed  bi 
feelings  and  Iheir  prcjiLdtcea,  p 
from  many  sources.  *  •  •  Ho  ai 
cited    by   cotmscl    where    eriden 


legal.  The  amount  of  indcmiuly, 
it  is  not  capable  of  being  reacb 
compulation,  is  always  a  question  : 
jury.  If  there  be  any  nile  « 
exception  it  is  this,  and  I  hare 
unable  to  find  any  instance  whci 


•  It  is 


eyidence  that  the  defendant  may 
examine.  That  he  might  do  of  i 
and  the  trial  might  thus  be  protrac 
an  ameiing  length  in  taking  opi 
from  the  neighborhood."  Whir 
question  was  as  to  the  amount  of 
ages  sustained  by  a  party  throa; 
milt  lying  idle,  the  opinion  of  a  w 
oh  this  point  was  inadmissible  :  D 
1.  Eddg,  7  Barb.  74  (1849). 
where  the  question  was  as  lo  the  an 
of  damage  sustained  by  propen 
account  of  the  maintaining  of  a 
sance:  FiA  v.  Dodge,  4  Denio 
(1B47),  or  the  pulling  out  of  1 
Simont  T.  Stonier,  29  Barb.  419  (It 
In    Morehoate    r.    Ualkeict,    2    N. 
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393  (1854)  ),  in  many  ouca  llic  iwoiidm- 

»ges  fiiutiiiiiocl  dcpcnilini"  ciilirclj  npun 
the  qneBtion  of  value.  An  aulton  i« 
brought  on  &  warranty  of  ■  home  ;  tliQ 
■ninwl  18  proved  to  bavc  BUch  a  defect 
a»  to  aniuunt  to  a  breoi-h  of  the  war- 
raiily.  A  witness  properly  (jiuilifiecl  to 
tetlity  on  the  suhjctt  may  (five  liia  oyia- 
ion  as  lo  tlic  value  of  tlic  lioree  na  lie 


as  entitled  In  do  weight, 
had  ustilied  that  he  was 
h  the  value  of  cattle,  I 
;  hare   been  dlawed   to 

less  valaable  these  were 
'ay  than  when  driren  lo 
■  in  consequence  of  the 
ofthofood."    In  llargtT 

Barb.    358   (184B),  the 

tniiied  by  the  plaintiff  by 
or  witbiirawal  of  waier 
wiiB  rejpnied  ;  as  was  (he 
loat  builder  in  fliipe  v. 
1  603  (1843),  aa  lo  the 
loi)  by  ■  btiat  negligently 

>nnk  ;  the  opinion  of  a 
lAon  T.  SiHBooBt,  3  Ilill 

to  the  damage  suxiaincd 
m  ill  being  overridden; 

u   the    buainefs  of   the 


a  lii«  value  if 
.      The 


jury 

le  suiitroction,  wid 
tlie  damages  in  tlte 
case.  But  why  nliould  not  llio  tjuestion 
be  ;  What  damages  liaa  the  pluulJlT  aoa- 
tained  by  reason  of  llie  brcncli  of  the 
dcreudani'a  warranty  f  The  answer 
would  be  precisely  the  same  as  lo  ihe 
previous  queatiuu,  and  yet  in  (his  form 
the  ijuestiun  would  be  improper,  bccaun 
it  wr>ulil  iuvolve  a  question  of  law,  for 
damages  is  a  legal  (crni,  and  the  rule 
of  damages  is  in  all  cases  a  question  of 
law.  But  if  (he  qucaiion  were  so  framed 
as  to  call  for  (he  did'erence  in  value  of 
the  horse,  and  nothing  more,  it  should 
be  no  objection  to  it  thnt  the  word 
"doraages"  was  used.  It  would  be 
absnrd  (o  exclude  (he  <[up6lion  as  calling 
for  an  opinion  as  to  domnges  and  no( 
as  to  value ;  the  difference  ia  merely 
verW.  In  B'irlteiler  ami  .%''"'« 
Ruilroad  Co.  •'.  Badlong,  10  How,  I'r. 
293  (1854),  on  tho  injury  (o  tlic  plain- 
JIITb  farm,  arising  from  the  construction 
of  a  railroad,  the  following  qucstioDS 
were  pot  to  a  witness:  "  What  in  your 
opinion  will  be  the  injury  to  the  reFidue 
of  B.'s  farm,  occasioned  by  the  coiislruc- 
tion  of  the  proposed  railroad  through 
it  ?  What  would  be  tho  diminnlion  in 
value  of  the  two  fields  norlh  and  Buiith 
of  (he  propiKi'd  railroad,  by  (he  con- 
Btruction  thereof?"  In  tlie  Supreme 
Court  the%  qucsltons  were  licid  to  be 
proper.  "These  questions,"  said  llie 
court,  "related,  one  lo  (he  whole  farm, 
and  the  other  to  portions  of  it  only.  In 
other  respects  (hey  were  identical.  Tliere 
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is  no  diHvrencc  hctwecn  an  inqairj  u  (o 
Ihn  damage  or  injur/  whioh  would  be 
done  (o  the  land  by  the  constrncCiOD 
of  (he  road,  and  as  tu  its  diudaiUimi  in 
Bolae  m  conseiiucntc  of  such  cocEtruc- 
tion,  •  •  •  The  idea  that  opinions  are 
not  to  be  received  on  a  question  of  dam- 
nii:cs  ia  a  fallacy.  I[  has  arisen  fiom  ihe 
fact  Chat  questions  upon  that  subject 
have  been  sonielimri  ao  framed  at  to 
cmhraca  the  leRal  rule  or  roeasiire  of 
danka^s,  and  at  otbcre  ao  as  to  include 
too  many  particulars  upon  some  of  which 
tlic  jury  mi^ht  be  as  competent  tu  judge 


if  not, 


which  should  be  given  to  the  jaiy  in 
conncctioa  with  Ihe  opinion,  Co  enable 
Ihera  properly  to  esiitnale  its  vaiue." 

X.    Weight  op    OltNlONS   a9   to 

ViLUB.  The  opinions  of  attorney », 
teitifying  to  the  value  of  lawyers'  eer- 

tho  jury,  who  may  act  independently  or 
in  oppoailion  to  them,  applying  to  the 
case  thoir  own  experience  and  knowl- 
*dgc  of  the  character  of  the  services; 
Anthongr.Sriason,  4  Kans.  911  (IS67). 
It  ia  therefore  error  to  instruct  the  jury 
what  is  the  proper  compensation  is  to  be 
determined  from  the  proreeiional  evi- 
dence,  and  not  from  their  own  knuwl- 
e<\ge  or  ideas  on  the  subject :  Mead  >. 
Uurgrarr,  105  U,  S.  45.  The  same  is 
true  at  tlie  opinions  of  other  experts : 
6>e™  V.  City  of  Chicago,  97  III.  37* 
(1881).  The  opinion  in  the  principal 
case  is  in  conflict  with  the  principle  laid 
down  in  these  decisions. 

A  court  on  appeal  wilt  not  set  aside 
a  verdict  because  the  jory  have  given 
preference  to  the  opinions  of  one  class  of 
experts.  Thus,  in  an  Illinois  case,  there 
had  been  a  trial  before  a  jury  to  assess 
damages  for  a  railroad  crossing  a  farm. 
Eight  witnesses  were  examined.  Of  these 
four  were  mechanirs  and  engineers  who 
thought  that  the  value  of  the  land  Iiad 
been  increased  by  the  road  crossing  it. 
The  other  four  were  fanners,  and  Ibej 


were  of  the  opinion  that  its  valt 
decreased  from  (lOOO  to  (2000. 
jory  returned  a  verdict  for  $B00, 
the  court  on  appeal  refused  to  d 
"  From  their  occupation,"  said  tlie 
"  they  (the  farmers)  had  a  better 
tunity  of  estimating  the  injury  a 
convenience  occasioned  to  this  fa 
the  construction  of  this  road,  tha 
chanicB  or  persons  en([agcd  in 
pursuits.  And  in  guch  ■  confli 
Jury  were  justified  in  giving  the  ] 
ence  to  tlieir  testimony:"  JatLx 
i-c,  Raiti-oaJ  Ce.  v,  Calthcell.  S 
75  (1859). 

XI.    CojIJECTrBAL  Opt»IOK8. 

ions  must  not  be  based  too  mu 
conjecture.  In  )ret»n  v.  Hn. 
Iron  Co.,  13  Allen  100  (1&G6 
action  for  a  nuisance,  a  part  of  Hot 
pinint  was  that  the  defendants'  fi 
had  diminished  the  rcnul  valne  i 
plaintJlTa  property.  Tu  eonlrovcr 
tbe  defendants  introduced  several 
sons  who  bad  bought,  sold  and  le 
estate  in  the  vicinity  for  several  ; 
and  were  acqaainied  with  its  valuf 
asked  them  :  "  What  would  have 
tbe  eflecC  of  tbe  stoppage  of  Ihe  < 
of  the  defendants  upon  the  vain 
occupation  of  the  houses  of  the  : 
tiff  I"  The  witnesses  answered  ll 
their  opinion,  it  would  bare  mate 
diminished  their  value.  On  appei 
testimony  was  held  inadmissible.  ' 
opinions,"  said  the  court,  "wen 
speculative  and  conjectural  to  be  a 
sible,  as  Cuming  within  the  range  all 
to  the  testimony  of  experts.  It  is 
observed  that  the  qaeslion  pat  ti 
witnesses  was  not  as  to  the  actual 
sent  value  of  property,  j>r  as  li 
extent  of  damage  already  actually 
by  the  acts  of  the  defendants,  as  in 
dine  T.  Burptt.  But  the  inquiry 
directed  to  tlie  probable  damage  i 
would  ensue  to  the  plaintilTs  prop 
in  the  happening  of  a  contingency  i 
might  never  occur." 
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Chater,  9  N.  H.  349  (188*)  ;  Town  of 
'J^terboro  V.  TWn  o/  Jaffreg,  t  Id.  461 
(1633).  The  proper  melhod  wu  said 
to  be  for  Iho  wiincimei  10  tcatify  to  the 
quantity,  quality,  location,  itale  of  im- 
provrmcnt  and  cultivation  of  the  land, 
and  leaTc  it  to  the  jury  to  draw  their 
own  concluaiona  thererrora.  Nivcrtlielcf ■ 
it  wu  ruled  (hat  a  wilncin  mij^t  tesliry 
■■  to  the  market  Tolae  of  a  thing  at  a 
particniar  place^lhe  price  thai  it  would 
coBl — lliia  being  it  waa  aaid  a  matter  of 
fact  and  not  of  opinion  ;  Whipple  r, 
Walpo/e,  10  N.  H.  130  (1839);  Heill 
T.  Mmllon,  SI  Id.  SSfl  (IB5D).  Ncithei 
can  value  of  gooda  and  chattels  b«  proved 
by  opinion  in  New  HampBliire  :  Loto  v. 
Sailnxid,  43  N.  H.  370  (1B64)  ;  Botra 
T.  Kirk,  II  Id.  397  (1840)  ;  SiAerfm 
T.  Sark,  IS  Id.  109  (1844).  ThODgb 
a  witness  may  etalo  the  market  mlue 
of  an  article  if  he  ia  aeqiiainled  with  it^ 
Bmrd  V.  Kirk,  II  N.  H.  397  (1840). 
This  latlcr,  it  ia  anid  ii  apcaking  to  i 
fact,  while  the  former  ia  mere  opinion, 
and  opinion  too  on  questions  which  di 
not  rcqnire  any  special  study  and  skil 
to  qualify  one  i^  apeak  of  them.  Bu 
where  the  matter  is  one  of  art  or  skill 
and  the  witne^a  ia  properly  quatiHed,  thei 
even  in  New  Hampshire  his  opinion  i: 
admiastbic.  In  Hacirtt  v.  Railroad,  31 
N.  H,  398  (18ST),  the  question  wa 
BR  to  the  value  of  certain  lumber,  am 
a  wimeas  in  the  lumber  busineaa  wa 
permitted  to  give  his  opnion  on  the  sub 
ject.  "To  judge  of  the  qualities  o 
lumker,"  said  the  conrt,  "  ia  to  a  grca 
extent  a  matter  of  art  and  skill  peculia 
to  those  whose  baaioeaa  renders  iher 
conversant  with  matters  of  thia  kind 
The  opinion  of  the  witness,  if  be  is  show 
to  poaaesB  skill,  is  in  snch  cbm  proper! 
admissible." 

JoHH  D.  Lawsoh. 
St.  Lonia,  Ho. 
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abstracts  of  recent  decision 

supreme  court  of  tbe  united  states.' 

bupkeme   goukt  of   georgia.' 

supreme  court  of  ohio.' 

court  op  errors  and  appeals  of  mabtland.' 

supreme  judicial  coukt  of  mabbachusetts.' 

supreme  coukt  op  mi8s0ubi.' 

Abatement. 
Death  of  Defendant  a/ier  Appeal. — Where  in  an  action  for  t 
proaecutioD,  the   pkiatiff  appeals  from  a  jud^fmeal  id   fuvoi 
defendant,  and  after  the  appeal  taken  the  defendant  dies,  the 
abate  :    Oark  v.  CarroU,  59  Md. 


Profilt  of  Illegal  Inveilmcnt  of  Trust  Monej/i. — If  two  e 
have  united  in  misusing  funds  in  their  hands,  in  the  purchase 
for  their  own  benefit,  and  profits  have  arisen  from  such  purchas 
are  held  b;  one  of  them,  or  the  title  to  the  land  stands  in  the 
one  of  them,  and  it  does  not  appear  that  the  persons  intcrestt 
estate  are  debarred  by  acijuieeceace  or  otherwise  from  their 
avail  themselves  of  the  advantage  nf  the  purchase,  the  other 
cannot  maintain  a  bill  in  equity  for  nn  account  and  for  the  pa; 
him  of  a  proportional*  share  of  the  profits;  Bowcn  v.  Richard 

Agent. 

Sale  to  Agent — Subsequent  Action  againit  Prineipol. — If  a 
with  full  knowledge  that,  the  sale  wox  made  to  a  husband  as  i 
his  wife  and  for  her  benefit,  elected  to  give  exclusive  credi 
husband  aa  agent,  he  could  not  afterwards  recover  from  the 
principal ;  but  if  the  vendor  was  ignorant  of  the  fact  that  he  i 
lag  with  the  agent  of  another,  and  that  the  latter  received  tli 
and  used  them,  and  they  were  really  bought  for  the  principal 
unknown  to  the  seller  when  sold,  such  vendor  may  recover  i 
principal  when  this  fact  comes  to  his  knowledge,  though  en 
given  to  the  agent :  Miller  v.  Walt,  65  or  66  Ga. 

'  Prepared  expreeat}'  for  the  American  Law  Register,  from  the  original 
tiled  during  Oct.  Term  tB82.     The  casea  will  prolrably  appear  in  107  Oil' 

'  From  J.  H.  Lumpkin,  Esq.,  Reporter.  The  cases  will  probably  i 
65  or  C6  Georgia  Reports. 

*  From  E.  L.  Dc  Witt,  Esq.,  Reporter.  The  cases  will  probnblj  app 
or  39  Ohio  Si,  Reports, 

*  From  J.  Shaaf  Stockclt,  Esq.,  Reporter  ;  to  appear  in  59  Mil.  Repor 
'  From  John  Lathrop,  Esq.,  Reporter;  to  appear  in  133  Mnss,  Report 

*  From  T.  K.  Skinkcr,  Esq.,  Reporter;  lo  appear  in  TG  Mo.  Reports. 
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Attachment. 
of  Properly  teised  under  AtlaehmeitC — Right  of  Claimant 
under  the  luue  of  Properly  velium — Appniiietnent — Effect  i 
ng  in  <i.  leti  Amount  than  required  by  the  Law. — The  Act  i 
.  285,  prescribed  a  mode  in  which  the  cluiuiBDt  of  person 
goods  or  chattela  Uken  under  attachment  or  eiecutJOD,  migl 
I  petition  and  giving  bond,  procure  &  discharge  of  the  properl 
.  That  upoQ  the  trial  uf  the  issue  joined  upon  such  claim  i 
the  question  of  damages,  is  well  as  the  right  of  property, 
led.  2d.  That  to  entitle  the  claimant  to  rccuver  damages  it 
sarj  that  his  petition  should  in  terms  claim  them.  3d.  Tb 
remeni  bj  said  Act,  of  a  bond  to  be  given  by  the  claimant, 
the  appraised  value  of  the  property  attached  or  seiied 
es  an  appraisemeat,  whenever  a  claim  of  property  shall  be  i 
That  taking  the  bond  in  less  than  the  amount  prescribe 
orks  a  total  defeat  of  the  claimant's  right  to  recover,  o 
tn  inquiry  of  damages:  Turner  v.  Lytle,  59  Md. 
er  the  claimant  ia  oompellod,  if  he  knows  of  the  levy  ai 
)  resort  to  this  method  of  asserting  his  rights,  in  order 
)  property,  and  recover  damages,  quxre  f     Id. 

Bills  and  Notes. 

thle  Inilrvmenl. — A  promissory  note,  payable  "  on  demand 
years  from  this  date,"  with   interest  at  a  certain   rate  "durii 

or  for  sach  further  time  as  said  principal  sum  or  any  pa 
hall  remain  unpaid,"  is  not  negotiable :  Mahoaey  V.  ^'l 
\U  Mass. 

Charity. 
rift  for  v)iU  b«  uphdd. — William  Russell,  "for  the  purpose  < 
an  iDBtitution  for  the  education  of  youth  in  St.  Louis  count 
'  granted  lands  and  personal  property  to  Horner  and  bis  su 

troat  "  for  the  use  and  benefit  of  the  Russell  Institute  of  ^ 
Bsouri,"  with  directions  to  sell,  and  to  account  for  and  p 
proceeds  "  to  Thomas  Allen,  President  of  tlie  Board  of  Tru 
e  said  Russell  Institute  at  St.  Louis,  Missouri,"  whose  recei 

a  full  discbarge  to  the  grantee.     Held,  that  this  was  a  chn] 

valid  against  the  donor's  heirs  and  next  of  kin,  although  tl 
I  was  neither  established  nor  incorporated  in  the  lifetime  i 

or  of  Allen ;  RutteU  v.  Allen,  S.  C.  U.  S.,  Oct.  Term  188 
/ofKi  V.  ffabenhutn,  same  court  and  term. 

Conflict  of  Laws.     See  Oorporalion. 

CoNSTiTCTiONAL  Law.     See  Will. 

It  Domain — Lachea  nf  Landowner — Injunction. — While  tl 
on  of  1877  provides  that  private  property  shall  not  be  taki 
id  for  pablic  use  unless  just  and  adequate  oompensatlon  1 
yet  where  a  landowner  permitted  a  railroad  company  to  li 
onstruct  it«  road  through  his  land  and  appropriate  tinih 
rithout  any  objection  until  the  entire  road  had  been  coniplett 
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and  equipped  at  lar^  expense,  his  property  forming  but  a  email  frtict 
tliereof,  lie  could  oot  then  enjoin  the  use  of  the  entire  road  until 
dainiigca  should  be  as^esaed  and  settled.  One  CfinDut  Bland  by  anil  gui 
another  to  expend  large  amounts  of  money  on  his  land  as  a  part  o 
great  system  of  improvement,  and  then  stop  by  injiinctioa  the  enl 
system  until  he  is  paid :  OriMn  r.  Augutta  and  KnoxuiUe  Railroad  ( 
€5  or  66  Geo. 

Tax  on  Insurance  Companiet. — The  statute  of  1880,  c.  227,  im) 
ing  upon  every  corporation  and  aa.'^ociation  engaged  within  the  Conim 
wealth  in  the  busineax  of  life  insurance  an  annual  excise  tax,  "to 
determined  by  assessment  of  the  same  upon  a  valuation  equal  to 
aggregate  net  value  of  all  policiea  in  force  on  the  Slst  day  of  Decem 
then  next  preceding,  issued  or  assumed  by  such  corporation  or  assoi 
tion,  and  held  by  residents  of  the  Commonwealth,  at  the  rate  of  o 
half  of  one  per  cent,  per  annum,"  is  constitutional;  Cann.  Mut 
Life  Ini.  Co.  V.  Commonwealth,  133  Mass. 

Expott  facto  Lata,  lohat  is — Point  of  Time  to  he  eontldfred. — ' 
plaintiff  in  error  stood  convicted  of  murder  in  the  first  degree  by 
judgment  of  (he  Supreme  Court  of  the  state  of  Missouri.  He  had  b 
previously  sentenced  to  twenty-five  years'  imprisonment  on  his  plea 
guilty  of  murder  in  the  second  degree,  which  sentence  was,  on 
appeal,  reversed  and  set  aside.  By  the  law  of  Missouri  in  force  wl 
the  homicide  wdb  committed,  this  conviction  was  an  acquittal  of 
higher  criue  of  murder  in  the  first  degree,  but  that  law  was  ehao| 
before  the  plea  of  guilty,  ao  that  a  judgment  on  that  plea,  set  it 
lawfully,  should  not  be  held  to  be  an  acquittal  of  the  higher  crii 
Helil,  that  as  to  this  case  the  new  law  was  an  ex  pnst  facto  law,  wit 
the  meaning  of  sect.  10,  art,  1.  of  the  Constitution  of  the  United  Su 
and  that  plaintiff  in  error  could  not  be  again  tried  for  tuurder  in 
first  degree :  King  v.  The  State  of  Mistouri,  S.  C.  U.  S.,  Oct,  Ti 
1882. 

The  distinction  between  retrospective  laws,  which  affect  the  rem 
or  the  mode  of  procedure,  and  those  which  operate  directly  on  the  offei 
held  to  be  unsound  where,  in  the  latter  case,  they  affect  to  his  seri 
disadvantage  any  substantial  right  which  the  party  charged  with  cr 
had  under  the  law  as  it  stood  when  the  offence  was  committed  :  Id. 

Any  law  is  an  ex  pott  facto  law,  within  the  meaning  of  the  Const 
tion,  which  is  passed  after  the  commission  of  a  crime  charged  again 
defendant,  and  which,  in  relation  to  that  offence  or  its  consequences,  al 
the  situation  of  the  party  to  his  disadvantage;  andnoonecanbecriroin 
punished  in  this  country,  except  according  to  a  law  prescribed  for 
government  by  the  sovereign  authority  before  the  imputed  offence 
committed,  and  which  existed  as  a  law  at  the  time  :  IJ. 

Contract.     See  Interest. 

Corporation. 

Sale  of  Shares  of  Stock  as  full  paid  Sharea—Bona  Fide  Pureha 
— Property  in  Payment  of  Capital  Stock — Rights  of  Creditors.— Vfl 
sharea  of  the  capital  stooL  are  issued  by  a  corporation  to  the  oiig 
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Tote  for  a  oertain  person  as  maaager  of  the  oorporaCioa,  aod  also  to  r 
to  increase  the  salaries  of  the  officers  of  the  corporation,  including  tl 
of  the  manager,  is  void  as  against  public  policy,  unless  it  is  assenteiJ 
by  all  the  stockholders  of  the  corporation  ;  and  whether  it  is  valid  il 
tsanated  to,  qutere  f    Woodruff  v.  Wmtwortk,  1Z3  iilaas. 

Chiminal  Law.     See  Conttilulional  Law;  Jury. 

Pleading. — Whore  a  criminal  statute  uses  dJEJunctive  language 
defining  an  offcoce,  ao  indictment  under  it  may  be  drawn  in  the  c 
junctive.  Thus,  a  statute  made  it  an  offence  to  "sell  or  give  awi 
intoxicating  lii^uora  under  cerlaio  circumstances.  An  indictni' 
charged  that  defendant  did  "aell  and  give  away"  such  liquors:  He 
that  it  was  not  bad  for  duplicity  :    Tke  State  v.  I'iltman,  76  Mo. 

Defendant  ai  a  Wilneti. — If  the  defendant  in  a  crimiqal  case  t«sti! 
in  his  own  behalf,  his  relation  to  the  case  may  be  considered  by  the  ji 
as  affecting  his  credibility  :    The  Stale  v.  S-nder»,  76  Mo. 

Practice — Conviction  on  one  Count  only. —  While  the  court  may.  ii 
not  bound  to,  receive  a  verdict  which  finds  the  defendant  guilty  od  i 
count,  without  any  finding  as  to  the  other  counts;  and,  as  a  gene 
rule,  where  such  verdict  is  tendered,  the  court  should  require  the  ji 
to  deliberate  further,  so  as  to  be  able  to  respond  to  each  count :  Jack. 
V.  The  State,  38  or  39  Ohio  St. 

Recogniiance — Informality  in. — The  principal  and  sureties  bound 
a  recognisance  for  the  appearance  of  the  principal  before  a  court,  : 
presumed  to  know  when  and  where  the  term  will  commence,  and  if  I 
obligation,  io  view  of  such  presumed  knowledge,  appears  with  reasona 
certainty,  the  recognisance  will  not  be  deemed  invalid  upon  the  grou 
that  the  language  of  the  statute  providing  therefor  has  not  been  stric 
followed :  Jedlicka  v.   The  Slate,  38  or  39  Ohio  St. 

Where  a  statul«,  in  prescribing  the  terms  and  conditions  of  a  reo 
ifltMuce,  requires  that  the  accused  shall  be  bound  to  appear  at  the  ni 
term,  a  recognisance  omitting  the  word  next,  but  strictly  pursuing  I 
Rtatute  in  all  other  respects,  will  not  be  deemed  invalid  for  bu 
omission  :  Id. 

Self  Defence. — In  all  cases  of  Bolf-defonce,  whether  it  be  of  life 
limb,  or  of  any  threatened  felony  on  the  person  of  the  accused,  the  I 
of  justifiable  homicide  is,  that  it  must  be  made  to  appear  that  it  v 
absolutely  necessary  to  kill  the  deceased  in  the  opinion  of  the  slay 
founded  on  good  reason,  in  order  to  save  bis  life  or  prevent  a  felony 
hia  person ;  and  also,  either  that  the  deceased  was  the  assailant  or  tl 
the  slayer  had  really  and  in  good  faith  endeavored  to  decline  any  f 
ther  struggle  before  the  raorLal  blow  was  stricken :  Heard  v,  Slatt, 
or  66  Geo. 

Damages. 

Breach  of  Contract   to  deliver    Goods — Pleading. — In    actions 

vendee  against  vendor   for   breach    of  contract  to  deliver  goods, 

general  rule  is,  that  the  measure  of  damages  is  the  difference  betw 

the  coDtTBct  price  and  the  market  price  at  the  time  and  place  of  delive 
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iscover  the  inferiority  of 
ituted  by  the  empluyoes 

e  market  price  of  the  ar 
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cretioD,"  &o.  Held,  that  the  deed  in  effect  authorized  the  assign 
sell  at  private  sale,  und  at  such  time  aad  in  such  manner  as  he  eh 
deem  advisable  and  right,  cootrar;  to  the  mandates  of  the  statute, 
was  void,  and  that  the  goods  assigned  could  be  seized  and  sold  u 
execution  writs  against  the  assignors :  Jaffray  v.  McGehee,  S.  C-  U 
Oct.  Term  1882. 

Inioleency — Preference  by  Guardian  lo  Ward. — A  guardian,  who 
misappropriated  money  belonging  to  his  ward,  being  inaolvent,  wi 
ail  months  before  the  filing  of  a  petition  in  insolvency  against  him^ 
with  a  view  to  give  a  preference  to  his  ward,  deposited  his  own  m 
in  a  savings  bank  in  his  name  as  guardian  of  the  ward.  Held,  iha 
assignee  in  insoiveDcj  could  maintain  a  bill  in  equity  to  recoyei 
amount  so  deposited,  ulibough  the  ward  was  ignorant  of  the  misa] 
priation  and  of  the  fact  of  the  guardian's  insolvency  :  Buih  v,  M 
Ui  Mass. 

Deed. 

Conveyance  of  Coal  in  Land. — The  granting  clause  in  a  deed  w 
follows:  "The  first  party  has  agreed  to  sell  and  docs  hereby  ; 
grant,  bargain,  sell  and  convey"  unto  the  second  party,  their  heirs 
assigns,  ^'  all  the  stone  coal  lying  and  being  in,  under  and  upon  ce 
premises,"  in  consideration  of  thirty  cents  per  ton  on  all  coal  i 
mined,  und  the  second  party  bound  themselves  to  mine  at  least  1 
ind  tons  annually.      It  was  also  slipnlated   that  the  second  | 
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Donatio  Mortis  Causa. 

What  doe*  not  Conititule — Chote  in  Jcdon.— H.  M,  Chaney,  du 
his  last  sickness,  and  in  apprehension  of  death,  endorsed  a  certil 
of  deposit  which  was  payable  to  his  order,  as  follows:  "Pay  to  Mi 
Basket,  of  Henderson,  Kentucky  ;  no  one  else ;  then  not  till  my  di 
My  life  seems  to  be  uncertain.  I  may  live  through  this  spell.  Th 
will  attend  to  it  myself.  H.  M.  Cqangy,"  Chaney  then  delivered 
certificate  to  Basket,  and  died.  Held,  not  to  constitute  a  valid  dot 
morlia  cau$a:   Banket  v.  Hauell,  S.  C.  U,  S.,  Oct.  Term  1882, 

A  delivery  of  a  chose  in  action,  in  terms,  which  confers  upon 
donee  power  to  control  the  fund  only  aftsr  the  death  of  the  d( 
when  by  the  instrument  itself  it  is  presently  payable,  is  testamen 
in  character,  and  not  good  as  a  gift :  Id. 

Equity.     See  Aeeounl. 
What  intu^etent  lo  give  Jtiritdiclion  in, — An  assignee  of  a  choi 
action,  or  any  other  ceiifui  que  truil,  cannot,  merely  because  his  int 
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e  one,  proceed  in  a  eoart  of  equity  Tor  the  re 
aranly  and  Indemnity  Co.  v.    Water  Co.,  S.  ( 

lodholders,  wboie  bonds  with  others  were  : 
gage  given  by  a  corporation,  filed  a  bill  to  n 
ed  to  be  due  on  a  contract  made  by  the  city 
r^gor,  which  contruoC  was  a^Bigned  in  the 
ecurity  for  the  bonds.  Held,  that  as  the  de 
cognizable  at  taw  in  the  Dame  of  the  mort^ 
ustances  being  Bhown  for  a  reaort  to  equity,  tl 

Tidant  in  a  Judgment  at  Jjaio  may  not  enjoi, 
\e  refusal  of  the  trial  court  to  grant  a  ue* 
ly  a  bill  in  equity  to  enjoin  proceedings  on  tV 
matter  as  should  have  been  urged  in  fuvu 
)d  ground  for  such  a  bill :  Embry  y.  Palmer 
182. 

Errors  and  Appeals. 
f  Factt  occurring  o/ter  Appeal  and  Operalini 
10  payee  of  two  promisaory  notes,  given  in  pi 
ntract,  brought  separate  actions  thereon  again 
ction  interpiiBed  the  same  oounterolaim  for  da 
B  alleged  fraud  in  making  the  contract.  In 
lurrer  to  this  connterolaim  was  sustained,  a 
the  note,  and  afler  error  was  pending  in  the  a] 
:  judgment  on  the  ground  that  the  court  eire 
terclaim,  the  defendant  prosecuted  his  suit 
i  Other  action,  and  accepted  an  agreed  anioun 
in  such  coDuterclaim,  which  was  credited  on  i 
itton,  Bud  judgment  was  rendered  for  the  pli 
n  that  note.  These  facts  were  by  leave  of 
t  into  the  record  by  annwer,  to  which  the  plai 
ield,  iRt.  That  fucts  of  this  nature  occurring  i 
ght  to  be  reversed,  which  in  law,  operate  as  a  ri 
errors  assigned,  may  he  pleaded  in  the  appe! 
I  proceeding  in  error.  2d.  That  the  forego 
,  a  withdrawal  of  the  counterclaim,  and  thi 
received  iu  the  other  action  the  damages  a 
his  right  to  reverse  the  judgment  for  error 
claim  for  damages  iu  the  action  pending  in 
ewi  V.  Davit,  38  or  39  Ohio  St, 

Estoppel.     See  Corjaoration. 

Deed. — A  grantee  is  not  estopped  by  a  reciti 
the  real  consideration  upon  which  it  was  exe 
76  Mo. 

Execution.     See  Attachment. 

Executors.    See  Aixountj  Surety. 
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EviDENOK.     See  Onminal  Law. 
Fbaud.     See  Debtor  and  Creditor. 
Fraods,  Statute  or. 

Promite  to  pay  Note  tn  Coniideration  of  furchau  at  Sak  of  i 
— DefaQdsDt  promised  plaintiff  that  if  he  would  attend  a  sale 
be  made  under  a  deed  of  trust  given  to  secure  the  note  of  a  th 
DUD,  held  b;  plaintiff,  and  would  buy  in  the  property  for  defeni 
would  pay  plaintiff  the  amount  of  the  note,  ^e^,  that  the 
WHS  not  within  the  Statute  of  Frauds,  and  did  not  need  to  be  in  ^ 
Jioie  y   Stuarl,  76  Mo. 

Novation  — Where  a  debtor,  hia  creditor  and  a  third  persi 
owed  the  debtor,  came  together,  and  it  was  agreed  that  the  tbin 
should  pay  the  creditor,  who  thereupon  looked  to  hiu  for  paymi 
the  debtor  was  released,  the  third  person  became  the  debtor  by  i 
tion,  and  the  contract  was  not  within  the  Statute  of  Frauds  :  L 
Field,  65  or  66  Geo. 

Guardian  and  Ward.     See  Debtor  and  Creditor. 

HlGHWAT. 

Abandonment. — The  abaodonmeot  of  a  public  highway  b;  Di 
user  does  not  work  a  forfeiture  of  (he  right  to  its  use.  Ad 
public  road  cannot  be  discontinued  without  the  order  of  the  ord 
county  commissioners,  where  there  are  such  commissioners,  bas' 
application  and  notice  and  duly  registered  in  the  proper  office ;  . 
WiUianu,  65  or  66  Geo. 

Husband  AND  Wife.     Sea  Debtor  and  Creditor ;   Tnin 

V»e  of  Wife's  Money  to  pay  Dehti — Equity  of  Wife  agatntt  C 
— Setoff  of  Moneys  paid  for  Support  of  Wife. — A  husband 
use  his  wife's  separate  money  lo  pay  his  own  dcbis,  and  if  hia 
knowingly  receives  her  acparote  funds  for  her  husband's  debt, 
recover  the  amount  so  paid.  If  the  fund  has  been  invested  ii 
by  the  haabaod's  creditor,  the  husband  being  insolrcnt,  the  lant 
ject  to  her  claim,  and  she  may  enforce  a  lien  thereon  in  a  c 
equity  :  Modiiox  v-  Oxford.  65  or  66  Geo. 

Where  it  was  sought  by  the  wife  to  recover  from  a  creditor 
husband  who  had  knowingly  received  her  funds  in  p:>yment  of  h 
the  amount  so  received  with  interest  thereon  and  to  subject 
which  Buch  funds  had  been  invested  by  Ihe  creditor,  it  waa  a 
subject  of  equitable  set-off  against  her  claim,  that  the  husband 
bond  for  titles  from  the  creditor  to  the  land  in  controversy,  wh 
worth  much  more  than  the  amount  of  the  wife's  fund  invested 
that  the  husband  was  insolvent  nod  unable  to  support  her  and  t 
actually  subsisted  on  the  rents,  issues  and  profits  of  the  land :  i 

Injunction.     See  Gomtitutional  Law ;  Nuiianct. 

Insurance.    See  Constitvtional  Low. 
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DTKEB8T.  See  National  Bank  ;  Utury, 
compound — Conriileralion. — The  maker  of  a  noti 
rest  being  sued  upon  the  note,  agreed  b;  a  a< 
ritiog,  iu  COD  si  deration  of  the  dismiBsal  of  the  bu 
er  to  accrue  upon  the  note  if  not  paid  when  due, 
Held,  that  this  agreemeot  wob  founded  upon  a  au 
d  was  valid.  The  fact  that  it  was  made  after  ll 
nd  by  a  separate  ioxtrument,  was  immaterial : 
,  76  Mo. 

!. — An  open  account  does  not  begin  to  bear  interei 
;n  demaoded :  Rickardion  T.  Laclede  Couiilt/,  76 

JuBir. 
n  teUetintf  a  Qrand  Jury — Effect  vpon  an  Ind 
In  the  aelection  of  a  grand  and  petit  jnry  fo 
lader  the  proTisioQa  of  the  Act  of  ISTO,  eh.  21 
]t  names  drawn  for  the  general  panel  was  that  of 
:  couotj.  This  name  was  not,  however,  among 
yn  as  grand  jurort.  Held,  1.  That  whatever  wei) 
'  the  party  might  have  had  in  determining  his  o« 
,ic  juror,  it  had  no  substantial  bearing  upon  the 
)  of  those  actually  constituting  the  grand  jury.  ' 
to  be  regarded  mainly  as  directory  in  its  mnllj 

unless  any  irregularities  incident  to  carrying 
3d  faith,  should  bo  shown  to  materially  violate  i 

aa  to  prejudice  the  rights  of  the  citiaen,  these 
lOt  be  treated  as  fatal.     3.  That  the  irregularity 

ground  for  a  plea  in  abatement  to  an  indictmeDi 
ury:  Slate  v.  Glateow,  59  Md. 
Ditability. — The  fact  that  one  of  the  grand  jury 
id  one  of  the  petit  jury  which  tried  and  convict) 
ge  of  Eeventy  years,  does  not  form  proper  groun 
Green  v.   The  SMe,  f>9  Md. 

atruclion  of  the  several  provisions  of  our  law  on  t 
lifications  of  jurors,  gives  an  exemption  to  perso 
ea  not  create  a  disability  :  Id. 
i  an  exempted  person  is  drawn  on  the  grand  ■ 
LOOse  to  waive  bis  privilege,  and  give  no  informa 
:  of  excuse,  and  preferring  to  serve,  does  serve, 
lybody's  complaining,  nor  is  there  any  sound  rea 
erdict,  or  arresting  the  judgment  because  of  the  p 
on  the  jury  :  Id. 

be  accorded  such  construction  as  will  most  rea 
legblativo  purpose :  Id. 

Limitations,  Statute  of. 

estian. — Upon  a  plea  of  the  Statute  of  Limitatit 
iven  of  possession  during  the  first  year  of  the  st 
defendant's  grantor  went  once  upon  the  land,  set 
le  was  told  were  corners,  tried  to  ascertain  tho  bou 
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and  afterward  paid  the  taxes  for  the  year :  Held,  that  thi 
amoUDt  lo  posBessioD,  and  the  plea  wu  Dot  sustained :  Jin 
Kiiudla,  76  Mo. 

Mechanics'  Lien. 
Talcinff  of  Note  for —  Waiver. — Where  a  promissory  not- 
and  received  in  payment  of  a  mechanic's  claim  for  materials 
and  work  done  in  erecting  a  house  under  a  contract  with  the  i 
lien  of  the  meobanio  is  waived  ;  Crook*  v.  Door.  Sath  and  Li 
38  or  39  Ohio  St. 

MnNIGIPAL  COKPORATION. 

Power  lo  Authorize!  the  Erection  of  Railaor/  Gate* — Injury 
Owner. — The  city  authorities  have  the  power  to  establish  au 
able  appliances  in  the  public  thoroughfares  where  railroads  p 
as  will,  by  a  temporary  arreat  of  travel,  protect  the  public  froi 
ger  of  meeting  passing  trains :  7e£(or  t.  Tht  Sallimore  and  < 
road  Co.,59iMd. 

Assuming  that  the  device  of  a  post  and  beam  for  a  safe 
gate  at  a  street  crossing  a  railroad  is  an  approved  one,  ihe  p 
the  necessary  post  and  the  lemporar j  interruption  thereby  of  t 
the  crossing,  during  the  period  of  danger,  mast  be  submit! 
wiihstanding,  from  the  propinquity  of  a  man's  residence  to  tl 
track,  it  may  work  more  interruption  to  him  than  to  others:  . 

Negligence — Officer* — Notice. — In  an  action  against  a  mun 
poration  for  damages  resulting  from  the  broking  of  a  plank  i 
in  one  of  iCa  streets,  the  ground  of  the  action  is  either  poi 
feasance  on  the  part  of  the  corporation,  its  officers  or  eervf 
others  under  ils  authority,  in  doing  acts  which  caused  the  t 
out  of  repair,  or  else  neglect  by  the  corporation  to  put  the 
repair,  or  remove  obstructions  therefrom,  or  remedy  causes 
occasioned  by  the  wrongful  acts  o^otbers.  In  Ihe  forme 
further  notice  to  the  corporation  of  the  condition  of  the  stret 
tial  to  its  liability.  In  the  latter  case  notice  of  the  condit 
street,  or  what  is  equivalent  to  notice,  is  necessary:  Mayd 
Brmtnoick  v.  Braxlon,  65  or  66  Oa. 

National  Bank. 

Uiury — Set  qf. — Interest  received  by  a  national  bank  uf 
missory  note,  greater  than  the  rate  allowed  by  the  laws  of 
where  the  note  was  made,  in  violation  of  the  U-  S.  Rev,  S 
5197,  cannot  be  set  off,  in  an  action  by  the  bank  upon  the  noi 
the  amount  due  thereon;  but  the  bank  is  entitled  to  recove 
fiieo  of  the  note,  without  interest:  Firtt  National  Bank 
,  borough  V.  Ckildt,  133  Mass. 

Neqlioence.     See  Municipal  Corporation. 

Nuisance. 

Ringing  of  Bell — Injunction. — The  ringing,  at  an  early  ho 
morning  (for  the  purpose  of  arousing  the  keepers  of  board 
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iainBiiiilllive,  orfor 
4),  of  &  bell  weighinj 
orty  feet  from  tbe  gru 
«$  of  persons,  owned 
bell,  thai  they  receiv 
thereby  deprtf  od  of  il 
lersonally  anoojed  aa<i 
mes  impaired,  is  a  pri 
y  be  refitreined  by  inj 
the  ringing  not  bein 
eoce  of  K  cnatom   to 


Public  Policy. 

Railooas.     See  G 

Reb  Jtji 

Court  of  Latl  Retc 

to  jodgmeDts  of  coui 

If  the  same  aubject-m 

I  court  of  last  reson 

sail  V.  Gibton,  76  Mo 

Salr.  See 
f  Qaaliiy — Fert3izer 
ills  is  reasonably  euite 
luit  on  a  note  given  fo 
failare  of  oonsideratic 
iiTy  believed  from   th 

was  given  was  propei 
oil  was  suitable  and 

to  produce  any  resu 
cer  was  not  reasonably 
yon  should  find  for  th 
ig  fully  given  :  Barr^ 

Stat 

Frtor  Law. — When 
purpose  to  repeal  a  p 


le  groDod  occupied  by 
for  it,  and  ihe  intentii 
anifeat:   The  Town  oj 

SvB.tr. 
d  of  ExeeutOT — Suht. 
ecial  Bon'i.—The  su 
lO  has  also  given  a  spi 
a  of  accoTtliDg  to  lav 
robite  court,  of  the  r« 
f  debts,  legacies  and 
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liable  for  the  neglect  of  the  executor  to  paj  orei  to  the 
legatees  eotitled  thereto  the  balince  uf  the  proceeds  of 
although  the  executor  charges  himself  in  hia  geDeral  bccoud 
whole  of  such  balance:  Riiiinton  v.  Mil/and,  I'dS  Mass. 

Taxation.  See  Onulilutional  Law. 
Teost. 
Validity/. — A  residuary  ckuee  in  a  will  in  these  words; 
decease  of  my  wife  Esther  I  give  and  bequeath  alj  my  estati 
personal,  for  the  preaching  of  the  gospel  of  the  blessed  Son  i 
tanghl  by  the  people  known  now  as  Disciples  of  Christ.  The 
to  be  well  and  faithfully  dnoe  in  Lorain  county,  in  Birmiogh 
Iteriin,  ID  Erie  county,  Ohio,  and  1  nominate  and  appoint  Jobr 
Silas  Wood  and  Samuel  Steadmun  executors  of  this  item  < 
will  and  testament,  and  I  request  them  to  do  the  busine 
remuneration," — creates  a  valid  trust  which  will  be  enfoiced 
of  equity:  iitmen  v.  Oyreniua,  38  or  39  Ohio.  St. 

Setllnnent  in  Fraud  of  Creditors — Married  Woman — A  j 
not  settle  his  property 'in  trust  to  pay  the  income  lo  hiuisc 
with  a  provision  that  it  shall  not  be  alienated  by  anticipatioi 
prevent  his  creditors  from  reaching  the  income  by  a  tiill  in  « 
this  rule  applies  to  a  married  woman  settling  her  separate  pro 
marriage,  where  she  has  by  law  the  right  to  make  contracts 
were  sole  :  Paei/ie  Nat.  Bank  v.  Windram,  133  Mass. 

Provision  agairat  Seizure  by  Orediton. — A  person  having 
right  to  dispose  of  property  may  settle  it  in  trust  in  favor  c 
with  the  provision  that  the  income  shall  not  be  alienated  by 
fioiary  by  anticipation,  or  be  subject  to  he  taken  by  bis  ci 
advance  of  its  payment  to  him,  although  there  is  no  cesser  or 
of  the  estate  in  sach  an  event :  Broadtoay  Nat.  Bank  v.  A 

United  States  Coaats.  See  Corporation. 
UfliJBT.  See  National  Bank. 
Nature  of—  When  cannot  be  set  up. — A  usury  statnt«  av 
interest  only,  and  by  a  constitution  subsequently  adopted  all  i 
were  abolished.  Held,  that  as  to  a  contract  made  while 
statute  was  in  force  the  right  of  the  defendant  to  interpoa 
visions  as  a  defence  was  taken  bway  by  the  subsequent  cons' 
being  a  privilege  that  belongs  to  the  remedy,  and  forming  i 
in  the  rights  that  inhere  in  the  contract :  EweU  v.  Daggs,  S. 
Oct.  Term  1882. 

Vendor  and  Vendee.     See  Damage*. 

Purchaser  of  Equitable  THh — Equities  between  Vendor  a. 
of  Legal  Title. — The  purchaser  of  an  equitable  title  to  lam 
subject  to  all  the  equities  between  his  vendor  and  the  holi 
legal  title  as  they  exist  at  the  time  of  his  purchase.  Thm 
county  sold  swamp  land  on  credit,  and  caused  a  certificate  of 
to  be  delivered  to  the  purchaser  specifying  the  terms  of  tb< 
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lat  on  compliance  with  these  UrmB  the  purchaser 
^  a  deed,  and  by  a  eubsequeat  contract  thv.sc  term 
□  0  change  watt  made  in  the  certificate.  Iklil,  tliat 
:haser  from  the  county's  vendee  was  bound  by  the  i 
er  Cottoty  T.  TaviM,  76  Mo. 

Wareantt.     See  Sale. 

Will.     See  Tnat. 

on  of. — A  testator,  by  hia  will,  directed  that  i 
sold.  By  one  of  tbo  clauses  of  said  will,  he  bcfjU 
as  guardian  of  his  sun  Arthur,  $1500  of  the  proce 

in  the  education  of  hia  said  son  in  such  manner 
gbi  in  his  judgment  think  ri^ht  and  proper.  Tt 
iong  othera  the  following  clause :  "  I  will  and  direi 
of  said  proceeds,  after  deducting  said  several  situis  1 
I.  if  any,  be  divided  equally  between  my  brothers  J. 
."  Held,  that  a  b:ilance  of  said  sum  of  S15IIU  rem 
in  the  hands  of  the  guardian  on  the  arrival  at  age 
1  Arthur,  did  not  pans  under  the  will  to  the  tef 
T  did  it  belong,  as  undisposed  of  by  the  will,  to  the 

kin ;  bat  belonged  to  the  eon,  on  bis  arrival  at  age  : 
Md. 

rebate  a*  Evidence.— The  probate  of  a  will  in  anothe 
proceeding,  to  the  record  of  which  full  faith  and  cri 
ffhen  Butbenticated  as  required  by  the  act  of  Congrea 
ssary  to  the  admission  of  such  will  with  the  probate  t 
hat  they  shall  have  been  recorded  in  the  state  when  o 
.  Kintdla,  76  Mo. 

Witness. 
-Right  to  Re/use  to  Answer — QuettiiM  a»  to  Real 
here  a  witneNS  on  croas-eiami nation,  being  asLed  qui 
swered  affirmatively,  would  tend  to  degrade  and  di 
limself  of  the  privilege  accorded  him  by  the  com 
iswer,  he  cannot  rightly  be  aated,  "why  do  you  dec 
!  questions?"  When  he  haa  declined  to  answer  1 
the  rule  of  law  requires  him  to  do :  Merluzxi  v.  G 
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A  Treatise  on  the  Law  of  ContracU.  By  C.  0.  ADDI90^ 
ITH.  With  American  Notes,  by  B.  V.  Abbott.  2  voli 
gton  :   Soule  i,  Bugbce. 

AND  EiSTOS. — Report  of  the  Proccedinps  in  the  Case  i 
V.  Charles  J.  Guitenu.  tried  in  the  Supreme  Court  of  tl 
ibia,  holding  a  Criminal  Term,  and  begiuuing  Novembi 
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Barton.— Pleading  and  Practice  In  the  Coiirli  of  Chancerj. 
Barton.     2  vols.  8to.,  pp.  1325.     Kk-bmand  :  J.  W.  Kandolph  A 

Bateh AN.— A  Practical  Treatise  on  the  Law  of  Auctions ;  with 
Directions  to  Auctioneers.     By  Joshpb  Batehan.     C(h  ed.,  bj  O.  i 


BiSDOP. — ConinieDtaries  on  the  Law  of  Stntutory  Crimes;  Incl 
M'ritlen  Lawa  and  their  Inlerpretation  in  General;  whatisSpe 
Criminal  Law.  &nd  the  Specitic  Statutory  OQences  as  to  both  Lan 
cedure.  By  J.  F.  Bisbof.  2d  ed.,  rewritten  and  enlarged.  8vo 
BoHtOD  :  Little,  Brown  k  Co. 

Buckalew. — An  examination  of  the  Constitution  of  Pennejivi 
hibiling  the  Derivation  and  History  of  its  several  Provisione,  wit 
tions  and  occasional  Notes  thereon,  References  to  Judicial  and  o 
ions  upon  their  construction  and  application,  to  Statutes  for  thei 
aent,  and  to  Parallel  Provisions  in  the  Constitutions  of  other 
States.     By  0.  K.  Buckalew.     8to.,  pp.  349.     Philadelphia:  Kay 


ind  Precedents  of  Complaints,  Indictments  and  Special  Pleas,  ada 
of  the  United  Slates.  By  F.  F.  Heard.  2d  ed.,  recised.  IJvo 
Boston:  Little,  Brown  &  Co. 

Justinian. — Imperatoris  Justininni  Institutionum  Libri  Quattu 
Introductions,  Commentary,  Eicursus  and  Translation.  By  J. 
2  vols.  8yo^  pp.  H77.     Oxford  :  Clarendon  PreBB. 

Lawson. — A  Concordance  of  Words  and  Phcoses  construed  in  lb 
Reports,  and  of  Legal  Definitions  contained  therein.  Bj  J.  D,  Litw 
pp.  773.     St.  Louis :  F.  11.  Thomas  &  Co. 

Morrison. — The  Mining  Reports.  A  series  containing  the  cae 
Law  of  Mines  found  in  the  American  and  English  Reports,  arranj 
betically  and  b;  subjects,  with  Notes  and  Rerercnces.  By  R.  S.  1 
Vol.  I.     8vo.,  pp.  741.     Chicago:  Callaghan  4Co. 

RooERS,— The  Law  of  Expert  Testimony.  By  Henrt  Wahk  Booi 
pp.  297.    St.  Louie:  W.  U.  Sterenson, 

SuiRLEr. — A  Selection  of  the  Leading  Cases  in  the  Common  La 
Notes.     By  W.  S.  SniRLRr.     2d  ed.  Bvo.  pp.  440.  Boston  :  Soule  I 

Shith.— The  Powers,  Duties  and  Liabilities  of  Sheriffs,  Coroners 
stables,  with  Notes  of  Judicial  Decisions  and  Practical  Forms,  ndnp 
the  States.  By  Bokdon  D.  Shith.  Svo.,  pp.  946.  Albany:  Weuri 
ICo. 

Wood.— A  Practical  Treatise  on  the  Law  of  Nuisances  in  thei 
Forms;    includinR  Remedies   there|i>r  at  Law  and   in  Equity. 
Wood.    2d  ed.,  Hvo.,  pp.  11>7L    Albany:  John  D.  Pareoos,  Jr. 
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SURVIVAL  OF  ACTIONS. 

im  acHo  pertonalia  moritur  cum  periona,  as  a  general 
Dot  correct — it  is  confined  generally  to  those  cases  which 
rto,  and  not  ex  contractu,  and  even  then,  as  we  shall 
)ject  to  many  restrictions,  some  the  work  of  courts, 
Fork  of  legislators.  There  are  actions  ex  contractu 
)i  survive,  and  there  are  actions  ex  delicto  which  do 
ebbina  v.  Palmer,  1  Pick.  71 ;  Lattimore  v.  Simmon*, 

183.  The  words  "personal  action"  are  misleading, 
im  was  never  held  to  extend  to  actions  arising  upon 
r  the  payment  of  money  or  for  the  performance  of  duties 
ihy  is  in  question,  bat  was  from  the  first  confined  to 
njnry  to  the  person  or  character:  Settler  v.  Bamett, 
It  will  indeed  be  found  that  whether  or  not  a  cause 
rvives  does  not  depend  on  the  form  of  the  remedy — 
1  on  a  tort  or  contract — but  rather  whether  the  damage 
Btat«  of  the  Buficrer  or  is  a  mere  personal  injury. 
iction  seems  to  be  between  causes  of  action  which  affect 
ind  those  which  affect  the  person  only ;  the  former 
>r  against  the  executor,  the  latt«r  die  with  the  person : 

Palmer,  1  Pick.  71. 

int  strictness  of  the  ancient  maxim  has  been  constantly 

before  a  more  enlightened  civilization,  and  a  more 
feet  devehipmont  of  the  principles  of  natural  justice, 
ositions  of  the  statutes,  which  have  been  passed  con- 
Burvirorship  of  actions,  and  causes  of  action,  seem  to 

— <5  (353) 
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have  been  made  in  the  same  liberal  spirit  which  led  to  thei 
ment:  Hoofer  v.  Graham,  4d  Me.  213.  Thus  a  Btatuti 
permitted  actions  of  trespass  on  the  cose  to  be  prosecuted  or  C 
by  an  administrator  or  executor  waa  held  to  apply  to  a  ca» 
had  been  commenced  before  the  statute  went  into  effect: 
has  indeed  been  said  by  one  court  that  at  the  handa  of  at 
Judicial  construction  the  maxim  aclio  pertonalis  moritur  a 
aona  is  itself  dead,  or  has  lost  so  much  of  its  vitality  as  t 
very  little  use :  Peebles  v.  North  Carolina  Railroad  Co.,  6 
238. 

What  actions  do  and  do  not  survive. — At  common  law. 
been  said,  no  actions  for  injury  to  the  person  survive  the  < 
the  person  receiving  them.  If  either  the  plaintiff  or  the 
ant  should  die  before  verdict,  any  existing  action  broi 
recover  for  such  injury  would  abate  ;  and  if  none  had  been 
by  the  party  injured,  none  could  be  commenced  by  his  j 
representative.  But  as  to  such  personal  actions  as  are  i 
upon  any  obligation,  contract,  debt,  covenant  or  other  di 
general  rule  has  been  eBtablished  from  the  earliest  times  t 
right  of  action  on  which  the  testator  or  intestate  might  ha 
in  his  lifetime  survives  bis  death  and  is  transmitted  to  his  e 
or  administrator :  Williamson  Executors  78(3.  Therefore, 
ecutor  or  administrator  may  maintain  an  action  to  recover  d 
every  description  due  to  the  deceased,  whether  debts  of  reco 
cialties  or  simple  contracta :  Id.  On  the  other  hand,  it  was 
a  principle  of  the  common  law  that  if  an  injury  was  done 
person  or  property  of  another  for  which  damages  only  a 
recovered  in  satisfaction,  the  action  died  with  the  person  (i 
or  bif  whom  the  wrong  waa  dono.  Trespass,  trover,  false  iir 
ment,  assault  and  battery,  slander,  deceit,  diverting  a  watet 
obstructing  lights,  escape,  and  many  other  torts  were  cases 
at  common  law,  the  maxim  (tctio  personalis  moritur  cum  } 
applied  :  Williams  on  Executors  790.  But  the  statute  of  4 
III.,  c.  7,  called  the  statute  de  bonis  asportatia  in  vita  tes 
restricted  the  ancient  maxim  very  much.  Reciting  that  ii 
past  executors  have  not  had  actions  for  a  trespass  done  to  th 
tators  as  of  the  goods  and  chattels  of  the  said  testators 
away  in  their  life,  and  so  such  trespassers  remained  unpm 
it  enacted  that  executors  in  such  cases  should  have  an  action  ■■ 
the  trespassers  and  recover  their  damages  in  like  manner  i 
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mtors  thej  be  should  have  had  if  thej  were  living.  This 
I  subsequentlj  extended  to  theexecntors  of  executors  and 
trators,  and  being  a  remedial  statute  was  construed  liber- 
Lord  Ellenborodou  said  in  an  early  case  ( WiUon  v. 
r  East  134),"  It  is  a  very  ancient  statute  passed  at  a  period 
reat  precision  of  language  prevailed,  and  the  body  of  the 
9t  speak  of  actions  of  trespass,  though  the  instance  put  is 
such  an  action,  but  it  speaks  of  actions  for  a  trespass  done 
ator's  goods,  and  it  enacts  that  executors  in  such  cases 
an  action  against  the  trespassers,  apparently  using  the 
lUt  as  meaning  a  wrong  done  generally  and  the  trespassers 
>er8."  Tbestatuto  was,  therefore,  construed  to  include  not 
lical  trespasses  but  all  acta  by  which  personal  property 
ed  in  value.  The  statute,  however,  it  is  to  be  noted,  only 
«tion  to  executors  and  did  not  extend  to  actions  against 
re  as  against  the  person  committing  the  injury  the  aciioa 
him  :  see  Coker  v.  Orozier,  5  Ala.  S69.  The  etatutes  of 
e  states  are  broader  than  the  English  law,  and  where  the 
vives  at  all,  by  virtue  of  their  provisions,  it  survives 
well  as  to  the  executor :  Potts  v.  JIate,  3  Mass.  321 ; 
Oilmore,  21  Pick.  250 ;  Towle  v.  Lovatt,  6  Mass.  894 ; 
Moore,  5  Pick.  257 ;  Mellen  v.  Baldwin,  4  Mass.  480; 
Kempton,  13  Id.  292  ;  Middleton  v.  Robimonj  1  Bay 
\e»i.  D'Oyley,  2  Brev.  27. 

nder  the  English  statute  there  were  cases  in  which  the 
if  a  tort  feasor  might  be  charged,  and  this  distinction  has 
I  in  several  American  cases  in  this  vray :  Where  the  de- 

1  a  tortious  act  acquires  the  property  of  the  plaintiff,  aa 
;  his  trees  and  converting  them  to  his  own  use,  or  by  con- 
3  goods  to  his  own  use,  the  action  will  survive  his  death : 
by  the  act  complained  of  the  defendant  acquires  no  gain, 
;he  plaintiff  may  have  suffered  great  loss,  the  action  does 
»e:    Cravath  v.  Plimpton,    13  Mass.  454;  Nettles  v. 

2  Brev.  27 ;  Vittum  v.  Gilman,  48  N.  H.  416 ;  SamUy 
1  Cowp.  376;  Arnold  v.  Lamer,  1  N.  C.  Law  Rep. 
is  distinction  was  first  made  by  Mr.  Justice  Manwood, 
n  Saunders,  where  be  said  that  in  every  case  where  any 
due  is  set  upon  a  thing  in  which  the  offence  is  committed, 
;ndant  dies  his  executor  shall  be  chargeable,  but  where 

is  for  damages  only  in  satisfaction  for  the  injury  done, 
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then  hiB  executor  shall  not  be  liable.  I.ord  Man'STIEU),  in 
V.  Trott,  1  Cowp.  376,  after  quoting  these  words,  says :  " 
&  fundamental  distinction,  if  it  is  a  sort  of  injury  by  wl 
offender  acquires  no  gain  to  himself  at  the  expense  of  the  i 
as  beating  or  imprisoning  a  man,  then  the  pereon  injured  1 
a  reparation  for  the  delictum  in  damages  to  be  assessed  by 
Bat  where  besides  the  crime  property  is  acquired  which  ben 
testator,  then  an  action  for  the  value  of  the  property  shall 
against  the  executor.  So  far  as  the  tort  goes  an  executor  s 
be  liable,  and,  therefore,  it  is  that  all  public  and  all  privat 
die  with  the  offender,  and  the  executor  is  not  chargeable,  bt 
as  the  act  of  the  defendant  is  beneficial  to  him,  his  assets  ( 
be  answerable,  and  his  executor  therefore  shall  be  chargei 
Seeley  v.  Sloaton,  1  Root  216  ;  United  Statet  v.  Daniel, 
11 ;  Cooper  v.  Crane,  9  N.  J.  L.  173;  Coleman  v.  Woo 
28  Cal.  667. 

A  Missouri  case  (Higgins  t.  Breen,  9  Mo.  500),  affords 
illustration  of  this  distinction.  A  woman  brought  an  action 
the  administrator  of  a  man  to  whom  she  had  been  married 
deceit,  alleging  that  he  had  been  previously  married  a 
another  wife  living  at  his  death.  She  claimed  to  recover  tl 
of  her  services  while  she  lived  with  him  as  his  wife.  "  If  th 
of  the  man,"  said  the  court,  "  was  a  mere  tort  which  resulti 
benefit  to  himself,  then  the  action  would  not  survive  ;  but  i 
be  shown  that  the  injury  resulted  in  an  advantage  to  him 
was  made  richer  or  his  circumstances  improved  by  the  w< 
labor  of  the  unfortunate  plaintiff,  then  this  action  will  lie 
not  maintained  that  for  the  deceit  practised,  for  the  injur; 
person,  the  plaintiff  has  any  redress  against  the  sdminis 
So  it  was  held  in  Pennsylvania  that  an  action  for  conspi 
tween  A.  and  B.  to  prevent  G.  from  recovering  a  debt  ol 
means  of  A.'s  assigning  to  B.  without  consideration  choses  ii 
and  thereupon  taking  the  benefit  of  the  insolvent  law  does  t 
by  the  plaintiff's  death :  Penrod  v.  Morriton,  2  P.  &  W.  ! 

But  at  common  law,  the  following  classes  of  actions,  were  i 
as  strictly  personal  actions  and  did  not  survive. 

Actions  of  assault  and  battery :  Harrison  v.  Moaeley,  i 
608 ;  Gibbt  v.  Bekher,  30  Id.  79 ;  Miller  v.  Umbehower, 
R.  311 ;  Kimbrough  v.  Mitchell,  1  Head  539 ;  to  recover  a 
pven  by  statute:    Watson  v.  Loop,  12  Tex.  11;  of  crimi 
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In  Knight  v.  Quailei,  2  B.  &  B.  102,  the  pUintifi;  as 
trator,  brought  an  action  of  a.tsumpsit,  alleging  that  the  c 
for  certain  fees  to  be  paid  to  him  by  the  intestate  undertoi: 
nttornej,  to  investigate  and  see  that  a  title  about  to  be  con 
him  nas  a  good  one.  The  breach  was  that  he  did  not  do  so, 
his  intestate  got  a  poor  title  and  his  personal  estate  was 
The  court  held  that  the  action  survived,  saving  that  it  mad 
ference  whether  the  promise  was  express  or  implied,  i 
transaction  resting  on  contract ;  that  though  perhaps  the 
might  have  brought  case  or  assumpsit  the  latter  was  the  onlj 
for  the  administrator.  The  court  further  observed  that  i 
contracted  for  a  safe  conveyance  by  a  coach  and  sustained  a 
by  a  fall,  by  which  his  means  of  improving  his  personal  esl 
destroyed,  and  that  property  in  consequence  diminished,  I 
was  clear  that  in  his  lifetime  he  might  sue  the  coach  propr 
tort  or  contract  at  his  election,  his  executor  might  sue  in  ai 
for  the  consequences  of  the  coajch  proprietors'  breach  of  ( 
An  important  dictum  to  the  same  effect  is  found  in  a  ca) 
arose  in  the  Common  Fleas  in  1865.  A  master  had  bro 
action  against  a  railway  company  as  a  carrier  of  passei 
recover  damages  for  a  personal  injury  sustained  through  th 
ligence  by  his  servant  whereby  the  master  lo^t  the  benefit 
services  of  the  servant.  The  court  held  that  the  action  wc 
lie,  because  the  contract  out  of  which  arose  the  duty  to  carr; 
was  a  contract  between  the  company  and  the  servant.  Bu 
course  of  his  judgment  Mr.  Justice  Willgs  said :  "  I  aske 
course  of  the  argument,  if  the  executor  could  sue  upon  sucl 
tract  as  this,  and  Mr.  Keane  said  he  thought  not.  I  am  i 
to  think  the  answer  given  right;  it  is  probably  like  a  pro) 
marriage,  which  not  being  within  the  statute  of  £dw.  IV., 
cum  persona.  But  suppose  the  personal  estate  of  the  serv. 
tained  injury  through  the  defendant's  breach  of  duty,  as  if 
taken  a  quantity  of  luggage  with  him  which  had  been  lost  i 
aged,  it  is  clear  his  executor  might  have  sued  for  that  dami 
In  Bradihaw  v.  Lanr.aihire,  ^c.  Railroad  Co.,  L.  R.,  1 
189,  and  Potter  v.  Mttropohtan,  ^c,  Railroad  Co.,  3( 
(N.  S.)  765,  the  question  was  considered  at  length  and  ei 
decided.  In  the  former  case  a  passenger  on  a  railway 
jured,  and  after  an  interval  died  in  consequence;  it  was  hi 
his  executrix  might  recover  in  an  action  for  breach  of  ( 
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deceased,  but  not  of  their  vroDgs  except  where  those  ^ 
operate  to  the  temporal  injury  of  their  perBonal  estate.  But 
case  the  special  damage  ought  to  be  stated  on  the  record,  otfa 
the  court  cannot  intend  it.  If  this  action  be  maintainabli 
everj  action  founded  on  an  implied  promise  to  a  testator  Trh< 
damage  subsists  in  the  previous  personal  suffering  of  the  t 
vould  be  also  maintainable  by  the  executor  or  administrator 
injuries  affecting  the  life  or  health  of  the  deceased — all  si 
arise  out  of  the  unskilfulness  of  medical  practitioner 
imprisonment  of  the  party  brought  on  by  the  negligence 
attorney — all  these  would  be  breaches  of  the  implied  pron 
the  persons  employed  to  exhibit  a  proper  portion  of  skill  and 
tion.  We  are  not  aware,  however,  of  any  attempt  on  th 
of  the  executor  or  administrator  to  maintain  an  action  in  an 
case."  But  Lord  Ellknborouqh  in  Chamberlain  v.  Willi 
was  careful  to  say  that  if  there  had  been  anything  in  the 
to  show  that  any  injury  had  been  done  to  the  estate  of  the  dt 
though  the  breaking  of  the  promise,  the  result  would  bav 
different. 

Fertonal  tuffering  the  only  damage. — The  American  i 
In  the  American  courts  the  same  doctrine  as  was  laid  di 
Chamberlain  v.  Williamgon  is  adhered  to,  and  where  the  ( 
consists  only  of  personal  suffering,  the  action  will  not  < 
although  it  may  arise  from  a  breach  of  a  contract.  The  fin 
illustrating  this  rule  are  like  Chamberlain  v,  Williaviton, 
for  breach  of  contracts  to  marry.  In  Stebbing  v.  Palmer,  i 
in  Massachusetts  in  1822,  the  defendant  died  while  the  ac 
breach  of  promise  of  marriage  was  pending,  and  it  was  he 
the  action  did  not  survive.  "It  is  a  contract,"  said  lie 
"  merely  personal ;  at  least  it  does  not  necessarily  affect  pr 
The  principal  ground  of  damages  is  disappointed  hope ;  the 
complained  of  is  violated  faith,  more  resembling  in  substanci 
and  fraud  than  a  mere  common  breach  of  promise:"  Stel 
Palmer,  1  Pick.  71.  The  next  ease  arose  three  years  1 
Pennsylvania,  the  defendant  dying  pending  the  action.  Tl 
conclusion  was  reached.  "  It  cannot  be  said,"  said  Tilqhb 
J.,  "  that  any  injury  haa  been  done  to  the  property  of  the 
tiff,  nor  is  there  any  measure  or  standard  for  regulating  the  di 
But  the  counsel  for  the  plaintiff  rely  on  the  contract  in  this  c 
on  some  general  dicta  that  all  actions  founded  on  contract  i 
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it.  Thus  Shaw,  C.  J.,  in  Smith  v.  Sherman,  4  Cush.  408 
that  expenditures  made  by  the  promisee  by  way  of  preparat 
the  marriage,  although  in  some  manner  affecting  her  estati 
be  regarded  ae  merely  incidental  to  the  promise  to  marry,  anc 
not  afford  a  substantive  cause  of  action  or  enable  the  plaii 
maintain  a  suit  which  otherwise  could  not  be  maintained.  In 
V.  Kalbfleitch,  68  N.  Y.  282,  an  action  for  breach  of  proi 
marriage,  the  court  said :  "  The  learned  counsel  suggested  thi 
a  trial  against  executors  or  administrators,  the  personal  el 
of  the  action  may  be  eliminated  and  a  recovery  confined 
pecuniary  loss  for  support,  dower,  &c.  There  is  no  preced 
such  a  proceeding  and  no  principle  upon  which  it  could  be  ai: 
For  some  purposes  where  the  relation  exists,  the  pecuniary 
of  the  wife  are  estimated  and  protected  by  the  courts.  Bu 
would  be  the  rule  of  pecuniary  loss  hypothetical  ly  snst&in 
support?  Would  it  be  competent  to  prove  the  value  of  the  o 
ant's  property  ?  Such  evidence  is  admitted  in  this  action, 
prove  the  pecuniary  loss  for  support,  but  to  show  what  the  i 
of  the  plaintiff  in  society  would  have  been  which  is  purely 
Honal  grievance  and  injury.  The  counsel  likened  it  to  an  ei 
ment  for  a  term  of  years  at  a  fixed  salary,  and  contract  brol 
the  employer  without  cause.  If  it  could  be  thus  transfon 
would  be  competent  to  show  in  defence  that  the  plaintiff  h 
opportunity  to  contract  an  equally  eligible  marriage  with  ai 
person,  and  the  plea  of  the  want  of  afiinity  or  affection  woui 
avail.  As  to  dower  there  could  be  no  certainty  to  base  a  ret 
upon.  It  would  have  been  competent  for  the  defendant  t( 
disposed  of  all  real  estate  before  marriage,  and  all  personal 
before  death.  Aside  from  these  considerations,  suggested  to 
the  novelty  if  not  the  absurdity  of  such  a  trial,  the  brief  a 
to  this  point  is  that  the  action  is  from  its  peculiar  nature  indiv 
If  revived  at  all,  it  must  be  revived  as  an  entirety.  If  its  pe: 
features  are  abandoned  the  incidents  only  remain.  The  ci 
stances  relative  to  the  property  and  standing  of  the  defendai 
admissible  upon  the  question  of  damages,  but  they  are  inci( 
and  subordinate  and  so  complicated  with  personal  injuries  as  t 
der  their  separation  impracticable. 

In  Vittum  t.  Gilman,  48  N.  H.  416,  the  court  having  deten 
that  B,  cause  of  action  against  a  physician  and  surgeon,  arising 
want  of  care  or  skill  in  the  cure  of  a  patient,  did  not  surviv 
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he  Bnrgeon,  it  vaa  held  that  no  Buit  could  be  main 
e  executor  to  recover  for  increased  expenses  incun 
It  vhich  were  merely  incideDtal  to  the  pereonsl  i 
ruling  ia  made  in  Jenkina  t.  French,  58  N.  H 
iple  of  these  cases  seems  to  be  best  summed  u] 
:  judge  as  follows :  "  In  cases  of  slander,  libel,  i 
',  or  false  imprisonment,  there  may  be,  and  usui 
>  both  the  person  and  the  estate.  But  still  the 
not  maintain  an  action  for  the  injury  to  the  clothes 
L  the  assault,  nor  for  the  mouey  necessarily  expem 
tor  for  the  profits  of  business  or  the  wages  of  lab 
of  the  slander,  the  libel,  the  battery  or  the  imprisoi 
ist  of  the  several  actions  is  injury  to  the  person,  ai 
:ers  are  mere  aggravation  of  the  damages  ;  Fried  V 
tral  Railroad  Co.,  25  How.  Pr.  287. 
«her  hand  there  are  some  rulings  that  are  in  conflic 
pie.  In  Lattimore  v.  Simmont,  13  S.  &  R.  188, 1 
.,  while  deciding  that  the  injury  in  that  case  being  i 
Tould  not  survive,  thought  that  if  any  damage  I 
property  had  been  shown,  the  result  might  have  be< 
a  Hovey  y.  Page,  55  Me.  142,  the  court,  while 
ray  on  the  facts,  said  that  the  "  allegation  of  specia 
would  cause  the  action  to  survive  must  be  of  dami 
ty,"  but  held  that  an  allegation  that  after  the  pron 
the  plaintifTs  intestate  had  a  child  bom  to  her  o 
>f  which  the  defendant  was  the  father,  "  was  i 
ffo  reasons— first,  because  the  fact  only  injured  the 
e  woman  and  not  her  estate,  for  by  statute  the  fsthi 
he  support  of  a  bastard  child.  In  Jamet  v.  Ckri% 
t  was  held  that  an  action  by  a  father  against  a  co 
causing  the  death  of  his  son,  survived  the  death  < 
;  this  reasoning  is  apparently  based  on  the  ground  tl; 
ed  upon  a  breach  of  contract  obligation,  which  \ 
3  property  rights  of  the  father. 
'.ngliih  Statutet.—ln  Troycrou  v.  Grant,  27  W.  1 
I  by  the  English  Court  of  Appeal  that  the  statu 
[I.  had  been  construed  by  successive  decisions  to  e 
ins  except  those  relating  to  the  freehold  or  those  affi 
or  reputation  of  the  plaintiff,  only  such  as  assault,  slf 
promise  of  marriage  ;  and  it  was  held  that  whenev 
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pleadings  in  an  action,  whether  founded  on  contract  or  tort, 
that  injury  has  been  done  to  a  man's  personal  estato  as  distingi 
&om  his  person  or  reputation,  the  action,  in  case  of  the  dea 
the  plaintiflT  survives  to  and  may  be  continued  by  his  pei 
representative.  Under  this  rule  an  action  to  recover  monej 
by  the  plaintiff  for  shares  of  a  company  which  he  had  been  in 
to  take  by  the  fraudulent  representations  of  the  defendant,  wa 
to  survive  hia  death.  The  English  statute  of  8  &  4  Wm.  I 
42,  provides  that  an  action  may  be  maintained  against  the  exei 
or  administrators  of  any  person  deceased  "  for  any  wrong  comn 
in  his  lifetime  to  another  in  respect  to  his  property,  real  oi 
Bonal."  The  word  "wrong"  in  this  statute  has  been  constru 
mean  tort,  as  that  word  is  known  in  the  law.  Thus,  in  Morg 
Raney,  6  H.  &  N.  265,  the  action  was  in  assumpsit  againe 
executors  of  an  innkeeper  for  breach  of  his  implied  contn 
keep  safely  the  goods  of  a  guest.  It  was  objected  that  the  la 
not  imply  a  contract  under  the  circumstances,  but  the  court 
"  It  is  not,  however,  necessary  to  determine  this,  if  this  pla 
elects  to  amend,  which  he  may  do  and  we  think  successfully,  \>i 
itseema  to  us,  notwithstanding  the  ingenious  argument  of  Mr.  P 
that  if  the  claim  against  the  defendant  is  for  a  tort  it  is  for  a  v 
committed  within  the  statute."  And  see  Powell  v.  Jtee4,  7  J 
£11.  426. 

John  D.  Lats( 

ITo  ba  amtinutd.) 
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ffouM  of  Lordt. 

BENJAMIN  SCARF,  Appii-lant,  e.  ALFRED  GEORGE  JARDIl 

RiSPOHDBNT. 

A  Brm  of  two  partnen  dinolTed  ;  one  retired  and  ibe  itber  mried  on  tht 
nesB  with  ■  new  pBrtner  onder  Ihe  same  aljle.  A  cmtomer  of  the  old  fini 
and  delivered  goods  10  llie  new  firm  ttltt  the  change,  but  vilboat  notioe 
After  receiTing  notice  he  raed  the  new  flrni  for  the  price  of  the  eoodi,  anc 
their  bankruplij,  proTcd  agaLnBl  their  estate,  end  afterwards  bronght  an  ecti 
the  price  against  the  lale  partner :  Bdd,  rcTcrsing  the  decision  of  the  C( 
Appeal,  that  tlie  liability  of  the  late  partner  was  a  liability  b;  estoppel  onl, 
not  jointly  with  the  members  of  the  Dew  firm ;  that  the  custonicr  might, 
option,  have  sned  the  late  partner  or  the  members  of  the  newDnn,  bat  conid  e 
all  three  together;  and  that  having  a]ect«d  to  sne  the  new  ttrm,  he  could  not 
wards  sue  the  late  partner. 
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lutioa  of  partaerehip  in  the  previous  month  of  July — good 
ordered  of  the  plaiotiff,  and  were  delivered  by  him  m»  Fe 
1878,  at  the  place  of  business  of  the  firm.  At  tho  time  whe 
were  ordered,  and  at  the  time  when  they  were  delivered,  1 
ignorant  of  the  dissolution  of  partnership,  which  had,  in  fact, 
place,  and  of  the  fact  that  the  business  was  then  being  carri 
not  by  Mr.  Scarf  and  Mr.  Rogers,  but  by  Mr.  Rogers  an 
Beech.  He  became  aware  of  those  facts  upon  the  25th  o 
ruary  1878,  on  receiving  a  circular,  dated  on  the  2lBt  of  thi 
month  of  February,  by  which  notice  was  given  to  him,  a 
which  the  date  of  the  dissolution  of  partnership  was  mentioi 
having  taken  place  on  the  27tb  of  July  1877  ;  and  it  was 
same  time  stated  that  all  debta  owing  to  or  by  the  old  firm 
be  received  and  paid  by  Mr.  Rogers  alone,  who  would  conti 
carry  on  the  business  as  theretofore,  ia  partnership  wit 
Boech,  under  the  same  style  and  firm. 

The  plaintiff  afterwards  supplied  other  goods  to  the  nei 
He  made  no  break  in  the  accounts  in  his  books.  He  rende 
account  consisting  of  the  old  and  new  debts — by  *'  the  c 
mean  the  debt  which  had  been  incurred  before  he  became 
of  the  dissolution  of  partnership;  by  "the  new,"  I  meai 
which  had  been  incurred  afterwards — he  rendered  that  acct 
the  new  firm.  He  had  some  correspondence  with  them,  1 
to  them  as  the  persons  from  whom  ho  might  expect  payment 
whole  of  the  demand ;  and  they,  on  the  other  hand,  replied 
correspondence  aa  being  prepared  to  liquidate  the  debt ;  thej 
some  payment  on  account,  and  they  gave  a  check  for  the  b 
on  the  22d  of  July  1878,  which  was  post-dated  a  week, 
check,  when  presented,  was  dishonored ;  and  on  the  7th  of  J 
1878,  the  plaintifi'  commenced  an  action  against  Rogers  and 
for  the  balance,  which  included  the  present  demand ;  tha 
say,  included  the  demand  for  the  goods  which  had  been  ordc 
January  and  supplied  in  February,  before  notice  of  the  dissi 
of  the  partnership.  That  action  was  stopped,  not  by  any  ( 
tinuance  on  the  plaintiff's  part,  but  by  the  failure  of  the  nei 
which  went  into  liquidation  on  the  16th  of  August  1878. 
this  liquidation,  the  plaintiff  proved  as  a  creditor  of  the  nev 
by  an  affidavit  in  which  he  swore  that  Rogers  and  Beecl 
justly  and  truly  indebted  to  him  in  the  sum  of  125/.  Ids.  li 
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and  delivered  by  him  to  Rogers  and  I 
the  gooda  in  question, 
jrdships,  I  think,  must  take  it  upon  th< 
at  no  objection  was  made  to  that  proc 
acted  ;  that  it  was  admitted  ;  and  althoi 
on  proceedings  that  a  dividend  has  been 
1  events,  for  anything  that  your  lordshi] 
that  may  be  the  case,  or  may  be  the  case 
[^r  the  liquidation  and  ai^er  the  proof,  thi 
:ht  by  the  plaintiff  against  Mr.  Scarf,  w 
ceased  to  be  a  partner  in  July  1877  ;  w 
given  no  authority  to  order  the  goods  in 
.  and  who,  as  between  himself  and  the  \ 
i  goods,  was  at  the  time  when  they  n 
to  the  business.  On  the  other  hand,  t 
ordered  these  goods,  and  to  whom  t 
re  Rogers  and  Beech.      They  were  th( 

in  the  business,  and  they  were  undoubte 
ciples,  liable  for  what  they  so  ordered. 
t  be  held  liable — about  that  there  can 
le  principle  of  law  which  is  stated  in  Linii 

1,  p.  429,  Sd  ed.,  is  incontrovertibU 
in  ostensible  partner  retires,  or  when 
everal  known  partners  is  dissolved,  those 
>efare  a  change  took   place,  are  entitled 

notice  to  the  contrary,  that  no  change 
principle  on  which  they  are  entitled  to  at 
toppel  of  a  person  who  has  accredited 
ent  from  denying  that  agency  at  a  subi 
le  persons  to  whom  he  has  accredited  hii 
;  revocation.  Of  course,  in  partnership  tl 
ler  is  agent  for  another,  and  in   the  cas 

direction  of  the  partners  for  the  time  bei 
Micording  to  the  ordinary  course,  where  a 
:h  an  agency,  and  has  held  it  out  to  oth< 
assume  that  it  continues  until  they  hat 

was,  therefore,  in  this  undoubtedly  a  g 
hich  would  have  eniitled  the  plaintiff,  if 
J  Mr.  Scarf  liable,  the  credit  being  give 
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Dgers,  there  being  no  knowledge  on  the  part  of  the  plaii 
e  dissolution  of  partnership ;  no  knowledge  of  an;  revoca 
e  agency  at  the  time  when  the  goods  were  delivered.  ' 
her  hand,  if  you  look  not  to  the  estoppel  but  to  the  fact,  thi 
f  was  entitled  to  hold  the  peraons  who  actually  gave  thi 
d  received  the  goods,  and  were  interested  in  the  profit  ai 
the  6rm  which  ordered  them,  liable  to  him ;  those  personi 
It  Scarf,  Rogers  and  Beech,  or  Scarf  and  Rogers,  but 
d  Beech  alone. 

Now  it  appears  to  me  that  the  real  question  which  your  loi 
ve  to  determine,  is  not  as  it  was  treated  in  the  courts  belo 
think,  both  courts  below — namely,  the  question  of  what  is 
lOTatioD ;"  but  it  is  this :  whether  in  that  state  of  circumt 
ere  was  a  concurrent  joint  liability  of  the  three  persons, 
>gers  and  Beech,  upon  the  principles  which  I  have  stat 
lether  the  plaintiff  had  a  right  to  make  his  choice  whet 
>tild  sue  those  who  were  liable  by  estoppel,  or  sue  tho 
Te  liable  upon  facts.  Put  it  as  I  can  I  am  unable  to  undt 
W  there  could  have  been  a  joint  liability  of  the  three.  T 
inciples  are  not  capable  of  being  brought  into  play  togethei 
anot  at  once  rely  upon  estoppel  and  set  up  facta ;  and 
^ppel  makes  A.  and  B.  liable,  and  the  facts  make  B.  a 
ble,  neither  the  estoppel  nor  the  facts,  nor  any  combinal 
&  two  can  possibly  make  A.  B.  and  C.  all  liable  jointly. 
Therefore  it  appears  to  me  that  if  the  plaintiff  chose 
on  the  facts,  and  to  make  the  persons  who  actually  order 
t  the  benefit  of  the  goods  his  debtors  (which  he  had  a  pla 
rtain  right  to  do),  he  entirely  disavowed  the  estoppel  anc 
longer  set  it  up.  If,  on  the  other  hand,  he  chose  to  g< 
3  estoppel,  then  Beech,  being  a  stranger  to  the  liability 
it  footing,  he  could  only  sue  Scarf  and  Rogers.  One  y 
iting  it  would  be  by  inquiring  what  was  the  rule  under  ( 
item  of  pleading.  If  at  that  time  Scarf  and  Rogers  hac 
id,  could  they  have  pleaded  in  abatement  that  Beech  oug 
be  joined  as  being  also  liable;  I  think  most  clearly  thej 
t.  And  upon  the  other  hand,  if  Rogers  and  Beech  hac 
}d,  still  more  impossible  would  it  have  been  for  them  to  pi 
stement  that  Scarf  ought  also  to  be  joined,  for  he  was  nei 
rtner  when  the  goods  were  ordered,  nor  as  between  hir 
jmselves  could  any  liability  possibly  have  attached  to  him. 
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IB  to  me,  therefore,  that  the  plaintiff  was  necesBarily  p 
ectioQ.  He  might  hold  either  Rogers  and  Scarf, 
nd  Beech,  liable ;  he  could  not  hold  Rogers,  Scarf  a: 
I  liable  together.     That  makes  it  UDnecessary  for  me 

upon  the  question  of  novation,  except  that  if  ;nur  loi 
uld  differ  from  the  Court  of  Appeal  in  this  case,  jfou  w 
satisfaction  of  feeling  that  you  do  bo  on  grounds  which 

to  have  been  clearly  or  fully  presented,  if  they  we 

at  all,  to  the  Court  of  Appeal.  In  the  court  of  fii 
Lhe  case  was  treated  really  aa  one  of  what  is  called  "not 
iiich,  as  I  understand  it,  means  this — the  term  bei 
rom  the  civil  law — that  there  being  a  contract  in  exii 
le  new  contract  is  substituted  for  it,  either  between  t 
ties  (for  that  might  be)  or  between  different  parties;  t 
tion  mutually  being  the  discharge  of  the  old  contrai 
>n  instance  of  it  in  partnership  cases  is  where,  upon  t 
n  of  a  partnership  the  persons  who  are  going  to  contin 
»s  agree  and  undertake,  as  between  themselves  and  t 
partner,  that  they  will  assume  and  discharge  the  wh< 

of  the  business,  usually  taking  over,  the  assets^  and  if 
1  they  give  notice  of  that  arrangement  to  a  creditor,  &i 
lis  accession  to  it,  there  becomes  a  contract  between  t 
vho  accedes  and  the  new  firm,  to  the  effect  that  he  w 
eir  liability  instead  of  the  old  liability,  and  on  the  oth 
t  they  promise  to  pay  him  for  that  consideration. 
f  this  case  had  rested  upon  that  ground  (on  which 
to  have  been  put  in  the  court  of  first  instance),  I  cou 
If  have  agreed  in  the  decision  at  which  the  court  of  fii 
arrived ;  because  there  is  really  only  one  act  done  upi 
serious  argument,  as  it  seems  to  me,  could  be  found 
novation,  if  the  circumstances  had  required  that  the  ca 
e  put  upon  that  ground.  I  mean  the  giving  of  the  chec 
liave  already  mentioned,  on  the  22d  of  July  1878,  by  t 
Down  to  that  time  it  was,  as  it  seems  to  me,  merely 
al  and  ordinary  course  of  things,  that  when  the  notice 
n  referred  to  Mr.  Rogers  (who  was  continuing  to  car 
isiness  of  that  firm  with  Beech),  as  the  person  who  wou 
ad  pay  all  debts  owing  to  or  by  the  old  firm,  either  N 
r  his  firm  should  act  in  the  liquidation  of  the  affairs  ai 
the  old  concern ;  and  the  mere  corresponding  with  thej 
CXI.— «7 
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the  mere  eeading  ia  the  accounts  to  them,  woaU  not,  as  i 
to  me,  make  Beech  liable  unless  ho  did  something  to  mak 
self  liable  beyond  carrying  on  that  kind  of  correspondence, 
upon  the  other  hand,  is  there  sufficient  evidence  of  the  in 
vhich  would  be  neceasary  on  the  part  of  the  plaintiff  to  rel 
these  original  debtors  ?  The  fact  of  this  check  being  given, 
as  I  have  said  is  the  only  thing  which  can  be  relied  u 
showing  that  Beech  was  willing  to  make  himself  liable,  is  pi 
consistent  with  the  plaintiff's  not  relinquishing  the  c 
debtors.  If  it  results  in  payment  he  is  perfectly  entitled 
it.  If  it  doea  not  result  in  payment  it  will  not  fulfil  its  o 
object.  '  It  did  not  result  in  payment  and  the  action  fo! 
The  proof  in  bankruptcy  afterwards  being  in  invitat,  the 
might  be  some  evidence  of  the  intention  of  the  plaintiff  to  g( 
he  could  out  of  Rogers  and  Beech,  yet  certainly  would 
evidence  of  any  accession  on  the  part  of  Beech  to  the  lii 
which  was  not  upon  him  at  all. 

I  therefore  should  not  have  differed  from  the  opinion 
Court  of  Appeal  if  I  had  thought  (as  Che  Court  of  Appeal  se 
have  treated  it)  that  the  case  depended  upon  what  is  called  tl 
trine  of  novation.  I  am  inclined  to  Hay  that  the  facta  whic 
taken  place  were  susceptible  of  on  interpretation  conaisten 
an  intention  on  the  part  of  the  plaintiff  to  retain  his  o 
debtors,  at  all  events  at  the  time  of  action  brought,  and  tl 
the  other  hand  there  was  nothing  to  make  Beech  a  debtor  if  I 
not  been  so  before.  But  as  Beech  was  really  a  debtor,  the 
doctrine  of  novation  disappears  from  the  case,  and  the  qt 
resolves  itself  into  that  which  I  originally  stated,  namely,  w 
there  was  an  intention  on  the  part  of  the  plaintiff  to  hold  th( 
persons  liable  or  only  two,  and  if  two,  whether  it  is  possible 
choosing  to  hold  those  who  actually  gave  the  order  and  re 
the  goods  liable,  and  proceeding  against  them  as  debtors  in  i 
way  as  to  amount  to  a  distinct  election  to  take  their  liabil 
retract  that  and  to  fall  back  upon  the  liability  which,  on  a  di 
principle,  might  have  been  asserted  against  the  other  two, 
to  say,  against  Scarf  and  Rogers,  to  the  exclusion  of  Bee< 
think  that  the  plaintiff  was  hound  by  his  election,  and  thai 
approbating  the  liability  according  to  the  facts,  and  taking 
debtors  those  who  had  actually  given  the  order,  he  could  not, 
it  soited  his  convenience,  retract  it,  reprobate  it,  and  go  back 
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litv,  bj  estoppel,  of  the  man  who  never  gave  the  oril 

did  the  pUintilT  do  that  which  was,  and  ought  to  be  he 
action  of  liability.  I  think  that  he  did,  with  full  Icnov 
all  the  facte,  from  the  25th  of  February.  Ho  not  on 
in  the  correspondence  to  which  I  have  referred — vhl 
ve  been  entirely  con§istent  with  his  reserving  his  right 
e  not  only  received  the  check — upon  which  I  am  disposi 
the  observation  that  taking  it  would  not  have  been  a  co 
ilection — but  he  brought  bis  action  against  Rogers  ai 
and  not  only  did  be  bring  his  action,  but  when  the  nctii 
ped  by  the  liquidation,  he  carried  in  his  proof,  swearii 
'  were  justly  and  truly  indebted  to  him  for  the  goods 

delivered  by  him  to  them.  Rogers  and  Beech  were 
fact  the  debturs,  and  he  had  the  benefit  of  that,  wbii 
itbout  going  into  any  technical  distinctions),  for  this  pu 
lears  to  me  to  be  a  sufficient  ground  of  Judgment.  I  < 
c  it  necessary  to  go  into  any  of  the  cases  which  have  be 
id,  because  I  think  that  the  principle  is  perfectly  distini 
,  which  wua  relied  upon  by  the  respondent,  of  Curtit 
ion,  Lnw  Rep.,  10  Q.  B.  57,  simply  held  the  mere  act 
and  filing  in  bankruptcy  an  affidavit  of  the  kind  wbi 
e  was  not  one  as  to  which  the  party  would  have  no  loc 
■z  under  any  circumstances  where  he  had  been  desirot 

had  fnlly  considered  the  matter,  of  withdrawing  it  befc 
It  upon  file;  and  nothing  was  done,  so  far  as  appears,  afl 
ut  upon  the  file.  There  was  nothing  to  bind  him  to  1 
except  that  inadvertent  and  (at  the  time  when  it  was  dot 
ional  act  of  his  agent;  and  the  court  were  quite  rig 
ig  that  that  ought  not  to  be  regarded  as  an  election 

d  not  refer  particularly  to  the  facts  of  Bilborough 
5  Ch.  D.  255,  but  a  proof  under  circumstances  similar 
lent  was  held,  upon  the  principle  of  election,  to  bind  t 
bo  made  it.  In  Bottomley  v.  Nuttall,  5  C.  B.  (N.  ! 
i  L.  J.  (C.  P.)  110,  an  acceptance  had  been  given  whi 
ience  of  a  saccessive  obligation,  and  proof  of  it  would 
is  extinguish  or  destroy  any  right  which  the  party  mig 
in  the  original  debt  and  the  original  consideration. 
is,  therefore,  as   frankly  admitted  at  the  bar,  no  din 
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authority  upon  this  point.  Your  lordfihipB  are  obliged  t 
mine  it  upon  principle;  and  on  principle  I  think  jo' 
ships  ought  to  hold  that  the  plaintiff  was  put  to  his  electi 
he  made  it  when  he  brought  the  action  and  proved  in  the 
tion,  and  that  he  cannot  now,  consistentl;  with  the  electio 
he  has  made,  hold  Scarf  liable.  I  therefore  move  your  lo 
that  the  order  under  appeal  be  reversed,  which  will  have  tl 
of  restoring  the  judgment  of  the  coart  of  first  instance;  t 
the  defendant  (the  appellant  here)  have  his  cost  in  the  C 
Appeal  and  in  this  House. 

Lords  Blacebcrn,  Watbon    and  Brauwell,  also   d 
concurring  opinions. 


With  the  exception  of  Uib  cues  of  the 
death  of  a  putoer,  the  bBmkrupti:]'  oT 
the  flrm,  and  the  retirement  of  m  dor- 
DU.iit  pBrtoer,  ib»  geneml  mie  is  that 
the  agency  of  each  partner,  and  his  con- 
Mqnent  power  to  bind  his  copartners 
wtlhin  the  scope  of  Ihe  copartnership 
business,  can  onlj  be  ctTcctuall/  deter- 
mined by  notice  of  its  revocation.  If  a 
parlnerahip  i>  diBsoIvcd,  or  one  of  the 
known  membors  rctirea  from  the  Snn, 
nntil  (be  dissolution  or  retirement  is 
duly  notified,  the  poirer  of  each  to  bind 
the  rest  remains  in  full  force,  atchongh 
u  between  the  partners  tbemselTcs  a 
diiMolution  or  retirement  is  ■  revocation 
of  the  authority  of  each  to  act  for  the 
Dlhon;  I  Lind.  on  Fart.  (Swell's  ed.) 
'404-407,  and  notes,  where  a  large 
GoUectioD  of  cases  will  be  found.  So,  it 
baa  been  held,  thai  a  partner  who  re- 
tirea  without  giving  sufltcient  notice,  is 
liable  for  torts  commttled  sabseqoentl; 
to  his  retirement  by  his  late  copartners  or 
their  ageals :  Stahitt  r.  Ei*g, 


tabnaineiu:  I  Lind .  on  Part.  * 
\x  to  (he  notice  of  the  dissolm 
ic  notice  by  advertisement  is 
lolb  as  agaiiut  all  who  can  1 
0  have  wen  il,  and  as  lo  all 


had 


dealin, 


iviih    1 


P.  eit. 


r   has 


retired  and  notified  his  retirement,  if  he 
nevertheless  continues  lo  bold  himself 
oat  as  a  partner,  he  will  contioue  liable 
M  a  member  of  tbe  firm.  A  firm,  not- 
withstanding its  dissolution,  is  also  gen- 
erally eonstdered  as  existing  so  far  » 
may  be  necessary  for  Ibe  winding  up  of 


whether  they  saw  il  or  not ;  ' 
old  cuBtomers  of  the  firm  actna 
reqniEiie.  This  applies  only  b 
ble  partners,  for  when  a  dormai 
retires,  he  need  give  no  noti 
retirement  in  order  to  relievi 
from  liability  as  to  acts  done 
retirement.  As  to  persons, 
having  knowledge  that  be  is  s 
he  owes  Ibe  same  duty  as  ' 
notice  as  if  he  were  an  ottens 
ner.  See,  generally,  1  Lind. 
•40S-4IT,  and  notcf. 

In  the  principal  case  then 
donbl  as  to  the  liability  of 
flrm,  for  the  reason  that  the 
was,  in  fact,  made  with  it. 
remedy  been  first  sought  ag 
old  firm,  there  could  also  have 
well-settled  principles,  no  don 
liability  of  Ihe  retiring  membe 
firm.  The  point  aclunllv  derj 
after  having  elected  to  hold 
firm,  the  creditor  conld  not  all 
the  retiring  member,  is  both 
important.  This  question  doe 
pear  ever  to  hare  been  decided 
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to  the  facts,  judgmeDt  was  rendered  for  the  defendant  for 
Plaintiffs  appealed. 

Srown  ^  Comey,  for  appellants. 

■John  F.  Duncombe,  for  appellee. 

BoTEROCK,  J. — It  appears  from  the  agreed  statement  ol 
that  between  the  eleventh  day  of  April  A.  u.  1875,  and  tin 
teenth  day  of  April  1876,  the  plaintiffs  delivered  to  the  deft 
at  Ackley,  Iowa,  to  be  shipped  to  Chicago,  Illinois,  tb 
defendant,  129  car  loads  of  wheat,  and  the  defendant  fix* 
price  and  charged  for  the  freight  thereon  from  Ackley  to  Gh 
37  cents  per  100  pounds,  or  $74  per  car  load  of  20,000  poandi 
between  April  14th  1876,  and  March  11th,  1878,  120  cars 
for  which  the  defendant  received  and  charged  for  shipmei 
same  rate.  The  grain  was  loaded  at  Acklej  in  cars  furnished 
defendant  and  carried  through  in  bulk  to  Chicago  in  a  conti 
shipment.  All  of  the  cars  were  billed  through  from  Ackley, 
to  Chicago,  Illinois,  and  the  defendant  fixed  the  rate  of  i 
thus  charged,  and  gave  plaintiffs  through  shipping  recei] 
Chicago.  It  is  claimed  that  the  freight  thus  charged,  and  pi 
the  plaintiffs,  was  in  excess  of  that  authorized  by  the  laws  ol 
at  that  time  in  force ;  that  the  distance  from  Ackley  by  defen 
road  to  Dubuque,  on  the  Iowa  state  line,  is  132  miles,  an 
distance  from  Dubuque  to  Chicago  by  defendant's  line  is  202 
making  a  total  distance  through  both  states  of  S34  miles,  ani 
the  rate  of  freight  fixed  by  the  law  of  Illinois  was  at  that  tin 
than  the  rate  fixed  by  the  statute  of  Iowa.  Damages  are  cl 
for  the  difference  between  what  was  authorized  by  the  law  of 
to  be  charged  for  the  transportation  for  the  whole  distance ;  al 
attorney's  fees  for  prosecuting  the  action. 

It  is  claimed  by  counsel  for  the  defendant  that  the  law  of 
then  in  force  [being  chapter  68  of  the  Acts  of  the  Fifteenth 
era]  Assembly],  by  its  plain  language  and  meaning,  had  no  ap 
tion  to  contracts  made  for  the  transportation  of  freight  into 
states.  Section  3  of  that  act,  so  far  as  applicable  to  this  case, 
follows:  "The  tariff  of  rates  established  in  the  following scl; 
shall  be  considered  the  basis  on  which  to  compute  the  compeni 
for  transporting  freight,  goods,  merchandise  or  property  ovei 
kind  of  railroad  within  this  state.  *  •  •"  Some  of  us  thinl 
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pilots  of  vesBels,  health  laws,  and  tbe  like.  See  Cooley  f 
of  Warden),  12  How.  299;  Chlman  v,  Philadelphia, 
713.  But  that  court  has  always  held  that  the  power  to  en 
upon  subjects  in  their  nature  national,  and  not  merely 
exclusively  wilh  Congresa.  In  Coolet/  v.  Board  of  Wardem 
it  is  said :  "  Whatever  subjects  of  this  power  are  in  theii 
national,  or  admit  of  one  uniform  system  or  plan  of  re; 
may  justly  be  said  to  be  of  such  a  nature  as  to  require  e 
legislation  by  Congress. 

.That  the  act  of  this  state,  assuming  that  its  object  and 
was  to  control  and  regulate  tbe  shipments  of  freight  to  othc 
is  of  the  character  last  defined,  appears  to  be  very  clear, 
are  not  without  authority  upon  this  question  and  from  i 
which  so  far  as  questions  involving  tbe  construction  of  tbe 
Constitution  are  involved,  are  binding  upon  this  court  and  i 
courts  in  the  Union. 

The  legislature  of  the  state  of  Pennsylvania  enactec 
imposing  a  tax  upon  freight  taken  up  within  the  state  and 
out  of  it,  or  taken  up  without  the  state  and  carried  within  i 
Pennsylvania  Kailroad  Company  refused  to  pay  the  tax,  u 
ground  that  the  law  was  unconstitutional  and  void,  being  in 
with  the  Constitution  of  the  United  States  nbich  ordal 
"  Congress  shall  have  power  to  regulate  commerce  with 
nations  and  among  the  several  states."  In  The  State 
Tax,  15  Wall.  232,  involving  the  validity  of  this  act, 
held  that  tbe  tax  imposed  thereby  was  upon  the  freight 
and  that  it  was  a  regulation  of  interstate  transportation  c 
merce  among  the  states.  The  court  in  that  case  sa) 
then,  this  is  a  tax  upon  freight  carried  between  states,  an 
because  of  its  transportation,  and  if  such  tax  is  in  effect 
ulation  of  interstate  commerce,  tbe  conclusion  seems  to  1 
itable  that  it  is  in  conflict  with  the  Constitution  of  tbe 
States."  It  is  there  further  said:  "The  rule  has  been  : 
with  great  clearness,  that  whenever  the  subjects  over  which 
to  regulate  commerce  is  asserted  are  in  tbeir  nature  rati 
admit  of  one  uniform  system  or  plan  of  regulation,  th 
justly  be  said  to  he  of  such  a  nature  as  to  require  exclusiv 
lation  by  Congress.  Truly,  transportation  of  passengers, 
chandise  through  a  state,  or  from  one  state  to  another,  is 
nature." 
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ierton  v.  Mayor  of  New  York,  92  U.  S.  272, 
ge  is  oaed :  *'  It  is  said,  however,  that  under  tt 
rt  there  is  a  kind  of  neutral  ground,  eepecii 

the  regulation  of  commerce,  which  ma;  be  c 
nd  Its  legislation  be  valid,  so  long  as  it  interfe 
;ress  or  treaty  of  the  United  States.  Such  a 
d  by  the  opinions  of  several  of  the  judges  ii 
e»;  by  the  decisions  of  this  court  in  Cooley  t 
12  How.  299,  and  by  the  cases  of  Crandall 
,  and  CHlman  v.  Philadelphia,  8  Id.  718. 
IS  been  always  controverted  in  this  court,  and 
n  stated  without  dissent  These  decisions,  1 
:  under  the  commercial  clause  of  the  Gonsi 
Mmpaaa,  there  are  powers  which,  from  their 
n  Congress,  and  in  the  case  of  Cooley  v.  Boai 
said  that  "  whatever  subjects  of  this  power  t 
onal,  or  admit  of  one  uniform  system  or  plan 
Justly  be  said  to  be  of  such  a  nature  as 
egialation  by  Congress." 
ase  of  Railroad  Co.  v.  Maryland,  24  Wall.  4 
1  that  the  charter  of  the  Baltimore  and  Ohi 
'or  constmctitig  and  operating  a  branch  rai 

to  Washington,  upon  a  stipulation  contaiti 
Lt  the  company  should  pay  the  state  of  Mar 
e  amount  of  money  received  for  the  transpi 
,  was  not  an  infraction  of  the  Federal  Constltuti 
an  of  interstate   commerce.     It   is   there   e 

power  on  the  part  of  the  state  is  very  difl 
tion  of  a  tax  or  duty  upon  the  movements  or 
rce  between  the  states.  Such  an  impositio 
)  persons  or  goods,  we  have  decided  the  sti 
luse  it  would  be  a  regulation  of  commerce  b 
matter  in  which  uniformity  is  essential  to  th( 
erefore  requiring  the  exclusive  legislation  of 
e  the  state  of  Maryland  in  granting  the  chartei 
le  right  to  part  of  the  earnings  of  the  roa 

0  so  was  upheld  upon  the  principle  that  if  th 
the  road  and  operated  it,  it  would  have  been 

s. 

1  of  Munn  T.  niinoia,  94  U.  S.  113 ;  C,  B.  f  i, 
KXXI.— 48 
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Co.  V.  Iowa,  Id.  155,  and  Peik  v.  C.  ^  N.  W.  Railroad 
164,  do  not  appear  to  us  to  sanction  the  validity  of  sc 
state  legislature  regulating  the  transportation  of  freight 
sengers  between  the  states.  They  merely  determine  t1 
of  the  state  to  fix  reasonable  warehouse  charges,  and  r 
charges  for  transportation  of  freight  within  the  boundsri 
states  respectively,  and  thatwhere  such  power  is  exercised, 
it  may  incidentally  affect  commerce  between  the  states. 
laws  of  the  states  are  not  regulations  of  interstate  i 
because  of  such  incidental  results.  That  it  was  not  int 
those  cases  to  approve  legislation  like  that  under  conside 
this  case,  it  appears  to  us  is  conclusively  shown  by  the  i 
in  the  later  cases  of  Hall  v.  DeOttir^  95  U.  S.  485,  and 
Co.  V.  Hugen,  Id.  465. 

It  is  urged  with  great  earnestness  that  these  contracts 
ment  are  entire  contracts,  and  having  been  entered  into 
the  laws  of  this  state  entered  into  and  become  a  part  of 
tracts,  and  the  statute  fixing  the  rate  governed  the  pri< 
entire  distance.  This  rule  is,  no  doubt,  correct  when  ap[ 
valid  enactment  of  4ie  legislature  of  the  state  where  a  cc 
entered  into,  and  no  one  doubts  the  power  of  a  common  < 
bind  itself  to  ship  freight  beyond  state  lines,  or  even  ) 
countries  and  beyond  the  terminus  of  its  line  of  trans] 
Under  such  a  contract  it  is  everywhere  held  that  the  i 
bound  to  perform  his  contract  and  is  liable  for  loss  by  oe 
But  this  position  of  counsel,  it  seems  to  ub,  begs  the  que 
cause  if  the  law  of  Iowa,  under  consideration,  is  an  una 
regulation  of  interstate  commerce,  it  cannot  enter  into  an 
part  of  any  contract.  This  position  of  counsel,  forcibly  i 
the  correctness  of  our  conclusions,  that  the  law  in  questio 
to  have  been  intended  to  operate  upon  interstate  traffic,  i 
and  palpably  contrary  to  the  Constitution  of  the  United  S 
the  law  entered  into  and  become  part  of  the  contract  of  shi| 
would  have  a  law  of  Iowa  which  would  control  and  reg 
transportation  of  freight  not  only  to  the  remotest  parts  of 
and  territories  of  this  country,  but  extending  to  all  natio 
earth  to  which  lines  of  common  carriers  extend,  and  to  w 
carriers  may  undertake  to  transport  goods.  That  such  ! 
is  national  in  its  character,  it  seems  to  us,  most  be  concec 

If  we  are  correct  in  these  views  there  is  but  little  more 
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D  this  case.  The  plaintiffs  claim  to  recover  becanae  the 
freight  money  exacted  by  the  defcDdant  was  in  excess 
fixed  by  the  law  of  Iowa.  The  contract  of  shipment 
rety.  It  cannot  be  severed  and  made  to  apply  partly 
ment  in  Iowa  and  partly  to  that  in  Illinois.  It  was  the 
t  defendant  to  disregard  any  laws  which  sought  to  reg- 
lenta  to  points  without  the  state,  and  make  its  own  con- 
iTing  done  so,  the  plaintiffs  cannot  recover  under  any 
imply  because  it  is  void,  as  being  repugnant  to  the  Fed- 
tution.  Whether  the  plaintiffs  are  entitled  to  any  relief, 
t  of  the  statute,  we  do  not  determine,  because  that 
not  in  this  case.    Affirmed. 

.,  dissenting. — I  am  anable  to  concur  in  the  arguments 
dons  announced  in  the  preceding  opinion  of  the  court 
J  Mr.  Justice  Rothrook.  The  case  is  one  of  great 
,  aa  the  decision  affects  the  interest  of  all  the  people  of 

This  consideration  has  stimulated  me  in  its  careful 
n  with  the  purpose  of  preparing  an  extended  discussion 
rines  which,  in  my  opinion,  should  control  the  decision 
ortant  questions  involved  in  the  case.  But  I  am  unable, 
limited  time  which  other  judicial  duties  permit  me  to 
be  case,  to  carry  out  my  purpose,  and  I  am  compelled  to 
If  to  a  brief  statement  of  the  principles  upon  which  I 
ssent  to  the  opinion  of  the  majority  of  the  court. 
own  by  the  record  before  ua  that  the  defendant  re- 
grain  shipped  by  plaintiffs  for  transportation  to  the  city 
I.  A  contract  was  thus  entered  into  by  the  defendant 
riageof  the  grain  from  Ackley  to  Chicago.  This  con- 
Qade  in  Ackley,  and  is  therefore  subject  to  the  laws  of 
ppli cable  thereto. 

ipetent  for  the  state  to  enact  the  statute  in  question 
lould  be  found  to  be  in  conflict  with  the  Constitution  of 

States  as  a  regulation  of  commerce.  The  statute  is  not 
with  the  Federal  Constitution,  for  the  following  reasons : 
ng  the  statute  has  the  effect  of  regulating  commerce, 
>d  in  the  exercise  of  a  power  which  is  vested  concurrently 
e  and  national  governments ;  and  as  it  is  not  in  conflict 
iw  of  the  United  States,  and  as  Congress  has  not  enacted 
3  upon  its  subject,  it  cannot  be  regarded  as  an  encroach- 
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ment  upon  the  authority  of  the  general  govennneot.  U 
greSB  assume  the  exercise  of  authority  over  the  subject  of 
ute  in  question,  the  state  is  free  to  legislate  upon  it. 

In  my  opinion,  regulations  of  commerce  which  imp 
dens  and  restrictions  thereon  only,  are  forbidden  to  the  i 
the  Constitution  of  the  United  States.  The  states  are  free 
all  laws  which  will  aid  in  securing  the  expeditious  and  chc 
portatioQ  of  property  used  iu  the  commerce  of  the  count 
this  character  are  statutes  providing  for  the  constructio 
mediums  of  transportation  of  property,  for  its  protection 
transit,  and  for  the  protection  of  the  means  of  transporta' 
by  common  carriers.  Enactments  prescribing  the  duties 
gations  of  carriers  are  of  the  same  character  and  class, 
be  remembered  that  railroads  do  not  constitute  commerct 
are  means  used  by  commerce.  The  corporations  operati 
are  common  carriers  employed  in  the  commerce  of  the 
Burdens,  impediments  and  restrictions  may  be  imposed 
merce  by  these  common  carriers.  This  may  be  done  by  uni 
delays,  and  by  unreasonable  and  unjust  charges  for  carry! 
and  the  like.  Statutes  which  remove  burdens  and  restrici 
posed  in  this  way  upon  commerce  and  which  protect  it  fro 
exactions  by  common  carriers,  are  not  regulations  of  c 
within  the  contemplation  of  the  Constitution  of  the  Unite 
The  statute  of  the  state  brought  in  question  in  the  case 
character.  It  was  intended  and  operated  to  protect  and  i 
commerce  by  preventing  oppressive  and  discriminating  cb 
the  transportation  of  property  used  in  the  commerce  of  the 

These  conclusions,  in  my  opinion,  are  based  upon  doctr 
established  by  decisions  of  the  United  States  Supreme  G 
of  this  court. 

The  right  of  the  ataM  to  reguUW  rtM-  ctuu^ei  by  ite  aim  officen,  ti 

way  charges  has  not  been  xlmitted  in  tU  their  views  of  the  necexsiiies 

cues.     Thiu   it  baa  been   decided  that  and  of  juatiee  to  the  publie,  i 

the   puwer   of   a  railroad   company  to  reMTfation  in  the  charter  of 

charge  for  Ihe  Iranaportalion  of  paasen-  snpcrvision  or  control  over  Iht 

gera  and  freight  ia  one  eaienlial  to  the  part  of  the  frBnchi»c  aa  it  wi 

enjoyment  of  ibe  franchise  and  mnat  bo  an  act  of  the  legiBlatara  whi 

presumed  to  have  been  the  cooaideration  for  the  state  the  right  to  ree 

for  which   the  corporators  accepted  the  under  the  charter  khs   grar 

charter,   inveated  their   money  and  aa-  absolute   discretion   to   tlic  c 

inmed  the  obligalions  imposed  on  them  ;  vii- :  the   right  to   adjust  il 

and  the  power  to  adjust  itd  tariff   of  chfirged  for  the  carriage  of 
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oDdoabiedlf   impdrt    the     Of   ( 


ilDiioiuJ  prohibition,  *nd  it 
>Dd  Toid:  P.  IV.  4-  B. 
.  T.  BoiBtri,  4  Houtt.  507. 
IK  T.  Ri^fic  RaUroad  Co., 
But  in  Ihii  cue  it  iru 
,  regardleu  of  legislation, 
J  VM  reapODsiblc  for  ita 
ity  M  •  commuD  carrier  in 
jrbilBiiC  freighu  or  making 

'iailroad  Company,  3.1  Wis. 
B«'jgta  T.  fto;Je,  91  III. 
tliat  an  express  grant  of 
cbarter  of  a  railway  coin- 
ie  rale*  of  toll  to  be  charged 
and  change  the  sante,  does 
ilimiied  power,  bat  oolj  the 
irge  reasonable  rates,  and 
.limiim  rate  maj  be  fixed  hj 

les,  constituting  tbe  clear 
ithoniT,  afflnn  tbe  conitito- 

regulatioiu  aa  to  railway 
uch  right  of  regulation  bj 
ppean    now    to    be    trmlj 

Especiallj  when  the  legis- 
anting  the  compauie*  their 
erred  the  right  lo  repeal  or 
Shiddt  T,  Ohio.  flS  O.  8. 
.  C.i-  N.  W.  Railroad  Co., 
;  J/unn  V.  niinoi,,  94  Id. 
T.  Waamnn,  94  Id.  183; 
al  Co.  y.  Comol.  Coal  Co., 

if.  j-  it.  Railroad  Cb.  T. 
Ita.  9S9  ;  V.^-  M.  Baihoad 
loilnod  Co.,  9  Cush.  369 ; 
Iailroad  Co.  t.  Hopltt,  67 
eople  r.  Ruggia,  91  Id. 
tff-Genrral  r.  Railroad  Com- 
Wis.  498  ;    HiaeiUy  t.    C. 

RaOroad  Co.,  39  Id.  IB6. 
ilation  bj  tbe  slate  is  not 
rsecl.  e,  art.  1,  United  Slalee 
,  which  gives  power  to  con- 
ilste  commerc*  between  thn 
rilh  foreign  nations,  nor  by 
1 ,  United  Slstea  Constitution, 
Inia  preferences  to  tbe  ports 


lia. 

The  legialalure,  ir 
imum  rates  of  frdghl 
a  money  penslly — e. 
— for  Yiolaling  tlie 
rates;  but  no*opini 
whether  the  legislal 
affix  a  forfeiture  of  i 
chises  M  a  penally: 
Builroad  Co.,  19  Hit 

SlalDtoi  reflating 
may  classify  corpors 
different  rates  for  di 
Tided  the  same  regnl 

do  not  conflict  with 

provisions  requirinj 
equality  in  general  1 
M.  4-  if.  Railroad  ' 
C,  B.  i-  Q.  BailriK 
U.  S.  I5S. 

The  legislatnre  ma; 
of  taxation  and  afar 
regulate  rales:  Soot 
Co.,  Bl  Mo.  94. 

And  where  rulw 
exempt    bj  tlieir  cl 


N.  W.  Railroad  C> 
Shiddt  T.  Ohio,  95 
D.    Railroad  Co.  T. 

laa. 

So,  if  a  railroad  < 
oripnally  chartered 
as  to  the  nght  lo  fix 


inthest 


Its  organic  law  precii 
incorporated  therein  ; 
ration,  fonoed  by  i 
properly,  and  sncce 
rights  of  the  old,  is  t 
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taiioiu:  M.  ^  M.  Railnad  Co.  t. 
Slriner,  61  Ala.  5S9. 

Il  haa  been  deciJed  (hat  the  raw  on 
Alight  "  carried  oror  the  whole  line  of 
iu  road,"  wh[cb  furnishes  the  basia  for 
the  additional  flft/  per  cent,  allowed  by 
the  regulacing  act  for  (he  traiiHportatioa 
of  "local  fieight,"  is  the. rale  charged 
on  freight  taken  on  at  one  terminiu  and 
discharged  at  the  other ;  and  nut  the  rate 
fur  Freight  brought  from  or  carried  to  * 
point  bejond  the  termini  of  the  road. 

The  rate  which  furnishes  (he  basis  on 
irbich  local  freight  charges  masl  be  grad- 
uated is  the  rate  prevailing  at  the  (ime 
of  shipment ;  and  rates  at  anj  particular 
time  in  the  past  furnish  no  reliable 
guide  forasctrtoining  present  raiea :  M. 
4-  if.  BaUroad  Co.  V.  Steiner,  61  AU. 
S59. 

A  statute  providing  that  railroad  com- 
panieg  "may,  for  the  transportation  of 
local  freight  demand  and  rewive,  not 
exceeding  &hj  per  cent,  more  than 
the  rate  charged  for  the  traniportation 
of  the  same  description  of  fr«igh(,  over 
the  whole  line  of  its  road,"  doee  not  au- 
thariic  Ihe  addition  of  fifty  per  cent,  on 
the  charge  OTer  the  whole  road,  irrespect- 
Ire  of  the  distance,  the  frciglit  mnj  be 
carried,  but  only  an  additional  fifty  per 
cent,  more  per  mile,  for  (he  distance 
local  freight  is  carried,  than  (he  per  mile 
rate  charged  on  goods  carried  over  the 
whole  line  \  M.  ^  M.  RaUnad  Co.  t. 
Steiner,  61  Ala.  539. 

By  an  Act  of  Assembly  it  wai  pro- 
vided that  "  rates  for  toll  and  transpor- 
tation may  be  regnlaled  in  such  manner 
as  the  company  may  deem  most  adrift- 
able  ;  provided,  that  the  maximum 
charges  Itir  toll  and  (ranaportalion  shall 
not  exceed  four  centa  per  mile  for 
freight."  A  subsequent  act  amended  the 
proviso  so  as  to  read  "  average  charges 
furtoll  and  lranB|>Oriation."  It  was  held 
that  the  company  might  impose  more 
than  four  cents  per  mile  on  some  charges, 
io  that  by  making  others  less  (he  general 
average  should   not  exceed  four  cents  ; 


that  the  adJuMntent  of  tol 
Teqoired  (o  be  made  so  as  to  1 
on  each  individual,  bat  was  i 
between  the  whole  road  and 
public  who  used  it ;  that  the  i 
of  tin  itatnte  was  satisfied 
different  charges  per  mile  fi 
kinds  of  freight  \  that  the  co: 
4iscriminate  in  favor  of  longei 
that  "  average  charges"  are 
a  mean  rate  ascertained  by  i 
entire  receipts  by  the  whole  i 
tonnage,  reduced  to  a  comm< 
of  tona  moved  one  mile  ;  that 
against  (he  plainliHf,  averaf 
whole  amount  of  business  t 
pany,  were  less  than  fonr  per 
that  done  for  him  alone  thej 
than  five  per  cent.,  and  that 
was  the  proper  estimate,  and 
were  not  excessive  ;  HenAr. 
road  Co.,  71  Penn.  St.  181. 

In  Wisconsin,  a  railway  co: 
not,  by  showing  that  the  amou 
was  no  more  than  a  reasoi 
pensation  fbr  tlie  service  rei 
cover  more  than  the  maximal 
by  law:  C,  M.  i-  St.  P.  R 
V.  AcUty,  94  U.  S.  179. 

A  statutory  provision  that 
(inn  shall  be  made  in  the  ri 
and  charges  for  freight  allon 
way  oumpaniea  organiaed  c 
statute,  unless  where  Iheir  net 
the  previous  ten  years  amounl 
cent,  on  their  capital,  is  in  the 
a  contract  and  binding  on 
There  are  railway  companies 
not  relinquished  their  right  1 
erned  by  such  statnlory  pruv 
not  having  realiicd  a  net  profil 
cent,  on  their  capital  for  the 
next  preceding  the  enactment  i 
ute  thej  are  not  boun<l  by  pro 
the  act  reducing  their  rates  of 
fare  ;  Iron  Itailroaif  Co.  v.  Li 
Co.,  99  Ohio  St.  908. 

The  grounds  of  the  ri^  ol 
emment  to  regulate  the  prices 
portation  are  several : 
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tJu.— The  derotion  of  iho 
penoD  or  corporiiioD  to  > 
matt  goTernmcnUl  recn- 
use  and  ihi  pried  charge- 
See  Lord  HiLB,  De  Jure 
;,  LawTracti  8;  Blot  t. 
R.  GOB  :  AUaull  t.  Ingltt, 
;  MMU  T.  Yuilie,  3  AIa. 
ifunn  T.  Uliaoit,  94  U.  8. 

public  use  of  prop«rtjf 
!  Waits  tay»,  nomewhat 
t  "  property  does  become 
1  public  interest  when  UKd 
n  make  it  of  public  con»e- 

affect  the  cotnmuDitj  at 
le  con li Hues,  "  witen,  there- 
)tes  hia  property  to  I 


t,  he,  i 


CO  the  public  an  interest  in 
I  mu6t  submit  to  be  con- 
le  public  for  the  common 
rxtentof  the  interest  be  hai 
.  He  may  withdreir  his 
ontinuing  the  use  ;  hot  so 
laintains  the  ase,  he   most 

control :   Munn  t.  lUinoU, 

He  held  that  Iho  buainesa 

I  carrier  was  M>  "  aflecled 

interest"  as  to  be,  on  ibis 
Et  lo  leifislative  regulation. 
held  ferrymen,  hnvkmen, 
bakers,  millers,  WBreboas»- 

difjcnted  ;  aald  ha,  "  there 

isequcnre,  and  which  does 
community  at  large.  There 

numafacture,  and  no  bto- 
docit  not,  io  ■  greater  or 
^tct  the  community  and  in 
3lic  has  an  intereat  in  the 

the  court :"  ^rmx  t.  WU- 

S.  IBI,  185. 

ic,"  saiil  he  ai^in,  "  is  in- 

he  mnnnfacture  of  cotton, 

silken  fabrics,  in  the  con- 
nachinery,  in  the  printing 
■m  of  books  and  periodicals, 


and  in  tite  making  of  uteniils  of  every 
variety,  useful  and  omamenlsl ;  indeed 
there  is  hardly  an  enterprise  or  bniinecs 
engaging  the  altenliun  and  labor  of  any 
conaiderable  portion  of  the  community  in 
which  the  public  has  not  an  interest,  in 
the  sense  in  which  that  term  is  lued  hy 
the  court  :"  Munr,  T.  lilimM.  04  U.  B. 
141  ;  and  Ym  thought  the  principle 
ol  tlie  court  "tubveriiTC  of  the  rights 
of  private  property."  Whether  or  not 
tliis  dinsenl  resn  upon  solid  foundations, 
the  decisions  of  the  courts  pretty  clearly 
establisb  the  fact  that  in  the  eye  of  the 
law  the  property  of  railways  is  devoted 
to  the  use  of  the  public,  is  "  affected 
with  a  public  interest,"  and  that,  there- 
fore, its  use  and  the  prices  chargeable 
therefor  are  subject  to  regulation  by  the 

The  Supreme  Court  of  Texas,  (peak- 
ing of  the  distinction  between  devoting 
property  lo  a  private  and  to  a  public  use, 

decided  that  a  boaineM,  which  \»  strictly 
juru  privati,  does  not  become  juru  ptit- 
fin,  by  reason  of  the  fact  that  those  car- 
rying it  on  have  become  incorporated  by 
the  legislature,  nor  merely  by  reason  of 
the  extent  of  such  business.  If  the  mag- 
nitude of  a  panicalar  tfusineu  is  such, 
and  the  persons  affected  by  it  are  so 
numerous  that  the  interest  of  society  de- 
mands that  it  should  be  relegated  to  the 
class  of  occupations  juru  publici,  the  ex- 
ercise of  such  power  is  for  the  IcgislatDrc 
(if  not  restrained  by  tho  Constinition) 
and  not  for  the  judicial  department. 
In  the  absence  of  legislation  a  person 
who  has  not  pat  hia  properly  and  services 
to  public  uw,  by  the  character  of  the 
business  in  which  he  i^  engaged,  does  m 


,   by  r. 


of  c 


others  in  a  like  business,  though  be  is 
enabled  thereby  to  exact  from  those  who 
may  employ  him  unreasonable  and  ex- 
tortionate chargea  for  services  n-ndered  ; 
Ladd    V.  Southern   C.  P.  %■  3f.  Co.,  13 

Leg.  News  418. 

II.  UsB    or  Pl'blio   raopBRTr. — 
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The  propert/  of  raJInay  companies  ii 
l>rgel7  public,  and  belongs  to  (he  gor- 
enuneDl,  by  wtiicb  it  is,  therefore,  sub- 
ject 10  regnUtioii.  For  examplo,  a 
railway  company's  fraochiBes,  its  right 
to  constmct  and  to  operate  ils  railroad 
belongs  to  the  govemmenl.  It  is  only 
held  by  the  railway  corpora^on  in  trust 
for  the  public  benefit.  It  is  in  all  cases 
valuable,  and  in  many  instances  enor- 
mously Taluahle.  Dnder  it  the  com- 
panies condemn  and  take  priTate  pro- 
perty for  their  line.  The  company  Is  as 
to  this  right  tlte  agent  of  the  goiernTncnt 
conferring  it,  and  is  bound  as  much  as 
its  principal  to  use  the  right  for  the 
common  welfare.  Therefore,  as  tbe 
agent  of  the  goTemment,  posscFsing  and 
using  public  property,  a  railway  com- 
pany is  guhject  to  regulation. 

III.    MoHOrOLT    OB    COHBIHATtOM. 

— When  any  person  or  corporation  has 

obtained  the  sole  power  of  dealing  in 
any  specie*  of  goods,  or  of  dealing  with 
a  country  or  market,  by  engrossing  the 
articles  in  the  market,  or  hr  license 
from  the  goTemmonI,  tlie  latter  has 
always  asserted  and  exercised  its  right 
lo  regulate  and  control  such  person  or 
corporation  so  as  to  stop  and  prevent 
extortion  and  oppression.  "  A  monop- 
oly, it  is  said,  hath  three  incidents  mi<>- 
chievons  to  the  public:  I.  The  raising 
of  tbe  price;  3.  The  commodity  will 
not  he  so  good  ;  9.  The  impoverishing 
of  poor  artificers:"  Dareg  y.  Allen,  II 
Coke  84.  And  monopoloiis  grants  were 
decided  to  be  illegal.  In  1624  ihey 
were  abolished  by  statute  in  England. 
It  would  be  strange  if  the  legislature 
had  the  power  lo  abolish  monopolies  bnt 
could  not  regulate  them.  The  greater 
power  certainly  includes  the  less.  As 
to  points  with  which  a  single  railroad  is 
the  only  means  of  communication,  snch 
rulrood    is   an    undoubted    monopoly. 


And   where  (cveral   railwa; 

city,  a  monopoly  is  esiablisl 
way  transportation  to  that 
they  combine  and  form  " 
"  freight  aasociations. "  Tht 
or  simitar  combinations  are 
gal ;  and  as  monopolies,  ■ 
or  combination  of  railways, 
to  legislative  control. 

But  railway  regulative  le 
at  present  iusuificient  and 
Only  abont  fifteen  of  the 
attempted  it  lo  any  great  < 
(heir  legislation  reaches  only 
traSic.  The  larger  portion 
business,  interstate  traAic,  is 
no  regnla(ion.  The  state  g 
cannot  regnlale  it.  The  na 
emment  has  not  done  so. 
the  subjects  proper  for  regu 
provided  tor,  even  in  those  t 
have  legislated  most  Tigoroi 
railwBvs.  Legislation  for  I 
tion  of  strikes  by  railway 
and  (lie  consequent  stoppage 
facilities,  has  not  yet  been 
Nor  are  there  any  regulation 
mans^ment  and  landing  a 
and  rapidly  increasing  rai 
Kor  is  there  any  sTSlcm  of  in 
railway  eiiuipmcuTS  and 
Such  inspection  should  be  n 


It   T. 


nid  F 


as  tliat   at   Ashtabula    brid^ 
passing  it  may   be  vaKd    i 
accidents  during  the  year 
double    in    nmnber   those  o 
years.     Safety  to  persons  an 

evenhoiided  justice  (o  the  | 
patronises  railways,  demi 
reasonable  eonlrol  and  regi 
stale  and  federal  govemme] 
hoped  that  such  regoUtion  -i 
postponed. 

Adblbbkt  Ha 
Chicago. 
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shows  that  it  vas  taken  at  the  suggestion  of  his  brother-in-1 
sent  the  agent  of  the  company  to  Balcer,  and  paid  all  the  pi 
upon  the  policy.  Ic  was  made  payable  to  the  plaintiff  in 
survived  Baker.  Baker's  life  had  previously  been  insured 
companies  for  plaintifs  benefit  to  the  amount  of  $6000. 
also  made  application  to  the  Massachusetts  Mutual  Life  In 
Company  for  a  policy  of  J3000,  which  was  rejected,  Uj 
trialj  the  question  was  left  to  the  jury  to  say  whether  the  pol 
obtained  io  good  faith,  and  not  for  the  purpose  of  speculatioi 
hazard  of  a  life  in  which  the  plaintilf  had  no  legal  interest 
thought  that  the  fuct  that  the  policy  provided  in  expresi 
that  in  case  of  the  previous  death  of  the  plaintiff  it  should 
t»the  insured,  and  hence  that  the  plaintiff's  interest  was  con 
upon  his  surviving  Baker,  was  some  evidence  to  go  to  the  ji 
the  policy  was  taken  out  in  good  faith.  It  was  cerluinly  coi 
with  an  understanding  that  the  plaintiff  wished  to  hold  the 
daring  his  life  as  security  for  the  premiums,  with  a  resultin 
in  favor  of  Baker's  wife,  who  was  his  own  sister. 

It  is  DOW  well  settled  in  the  federal  courts  that  a  party 
take  out  an  insurance  upon  his  own  life  and  assign  the  policy 
contemporaneously  with  its  execution  or  subsequently,  to  a 
having  no  legal  interest  in  his  life,  although  the  decisions 
state  courts  upon  this  point  are  conflicting ;  Wamock  v. 
104  U.  S.  775;  Cammack  v.  LewU,  15  Wall.  643. 

But  there  is  no  case,  to  my  knowledge,  which  holds  that 
may  not  insure  his  own  life  and  make  the  policy  payable  to  t 
he  may  select,  though  such  person  have  no  legal  interest  in  1 
This  point  was  first  held  in  the  case  of  Campbell  v.  New  E 
MtU.  Life  Ins.  Co.,  98  Mass.  381.  The  policy  in  this  ca 
taken  out  hy  Campbell  upon  his  life,  payable  to  him,  his  eze 
etc.,  for  the  benefit  of  the  plaintiff,  in  very  nearly  the  same 
as  are  contained  in  the  policy  under  consideration.  Th 
substantial  difference  in  the  two  cases  is  that  the  premium 
case  was  paid  by  the  assured,  and  not  by  the  beneficiary.  So 
ProvideTit  Life  Inn.  Co.  v.  Baum,  29  Ind.  236,  it  was  saic 
"  beyond  question  that  a  person  has  an  insurable  interest  in  1 
life,  and  tbftt  he  may  effect  such  insurance,  and  appoint  any 
receive  the  money,  in  case  of  his  death  during  the  existence  ( 
a  policy."  This  was  an  accident  policy  in  similar  terms.  A'li 
this  exact  question  has  not  often  been  decided,  the  intimatii 
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t8  are  tiniformly  in  the  same  direction.  Lemon  v.  Ph<Fi 
ife  Int.  Co.,  38  Conn.  294,  S02 ;  Guardian  Mut.  L 
.  V.  Hogan,  80  111.  35 ;  American  L.  ^  H.  Int.  Co. 
haw,  26  Penn.  St.  189 ;  Fairchild  v.  N.  E.  Mut.  L 
>1  Vt.  624 ;  Olmstead  v.  Keyei,  11  Ins,  Law  J.  65. 
e,  the  production  of  the  policy,  proof  of  payment  of  p 
and  of  the  insured's  death,  were  sufficient  to  make  a  j)ri\ 
ise  for  the  plaintiff  without  evidence  of  interest  in  hi 
ta,  however,  that  the  policy  was  taken  out  by  Baker  at  i 
's  instigation,  and  that  the  premiums  were  paid  by  pUiot 
I  connection  with  Baker's  position  in  life,  his  total  want 
and  the  further  fact  that  the  plaintiff  had  obtained  polic 
s  life  to  the  amount  of  (6000  in  addition  to  this,  wi 
ividence  to  show  that  the  transaction  was  a  mere  wager  rx\ 
noth  with  standing  the  fact  of  Baker's  reversionary  intert 
e  was  submitted  to  the  jury  in  supposed  conformity  to  ' 
of  the  Supreme  Court  in  Conn.  Mutual  L\fe  Int.  Co. 
er,  94  U.  S.  67.  See,  also,  -£tna  Life  Int.  Co.  v.  Fran 
;  Broekwaj/  v.  Sfut.  Benefit  Life  Int.  Co.,  10  Ins.  Law 
9 ;  Wainu^rigkt  v.  Bland,  1  Moody  &  R.  481 ;  Swiek 
'Afe  Int.  Co.,  2  Dill.  160.  The  mere  payment  of  the  p 
ly  plaintiff  is  not  conclusive  evidence  that  the  policy  i 
It  by  him :  Tritton  v.  Hardey,  14  Beav.  232 ;  Armttri 
.  Life  Int.  Co.,  13  Reporter  711.  Were  it  an  origi 
1,  I  should  be  disposed  to  say  that  a  policy  taken  out  by  i 
[or  the  benefit  of  another  could  no  more  be  supported  wi 
deuce  of  legal  interest  in  the  beneficiary,  than  a  pol 
1  to  one  having  no  interest  in  the  life.  But  a  large  num 
)  seem  to  make  this  distinction,  and  I  know  of  none  wh 
i.  Under  all  the  circumstances,  I  think  the  question  ^ 
jr  submitted  to  the  jury. 

e  was  no  error  in  the  charge  respecting  the  prior  applicat 
1  the  Massachusetts  company.  In  the  application  in  1 
i  following  question  was  asked :  "  Has  any  application  e 
ade,  either  io  this  or  any  other  company,  upon  which  a  pol 
;  iasned  ?"  The  answer  was,  "  No."  The  evidence  sboi 
on  the  day  before  Baker  made  this  application  he  signe 
application  for  a  policy  in  the  Massachusetts  Mutual  ] 
ice  Company,  and  submitted  to  an  examination  by  the  i 
'  the  company.     This  examination  proving  unsatisfacU 
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That  the  doratian  of  a 

nuui's  life  should  be  permitted  to  become 
Ihn  inbject  of  ■  wager  il  of  itaelf 
a  moDitroDa  pniporition.  But  when  in 
conneclion  wilh  the  matter,  we  eoosider 
tlial  it  is  directlj  to  the  intercBt  of  the 
insured  in  such  case  that  the  life  in  qnei- 
tioa  should  terminate,  to  sustain  the 
contritct  seems  tike  holding  out  a  pretniam 
to  commil  mnrder.  Very  forcible  are 
the  views  expressed  by  the  court  in  an 
opinion  in  a  recent  case  apon  this  snb- 

JBCl. 

"  It  is  a  general  rule  of  law  that  no 
one  csn  procure  ralid  insurance  on  a 
life  unless  bo  has  an  interest  in  that  life. 
I  ma;  insure  my  own  life,  for  I  have  an 

to  me,  one  who  has  no  interest  in  my  life 
as  a  creditor  or  otherwise,  cannot  take  out 
a  Talid  policy  on  it.  Shonld  lie  procure 
soch  policy  the  law  nould  condemn  it  as 
a  mere  wager,  a  bet  on  my  life,  a  gam- 
bling contract,  and  there  could  be  no 
reooTery    tber«an.     This   nile   prevails 


d  forth 


its  foundation  in  good  morals  and  sound 
puhliepolicy.  Ithasbeen wellsaid ofsoch 
wager  policies  that  '  if  valid  they  would 
not  onlj'  aflbrd  facilities  Cbr  a  demomJii- 
Ing  syelem  of  gaming,  but  nimisb  strong 
temptations  to  the  party  interested  io 
bring  aboat  if  possible  tbeerent  insnred 
against.'  The  annals  of  crime  fnmiih 
more  than  one  instance  where  murder 
has  been  perpetrated  by  the  holders  of 
snch  policies,  that  they  might  reap  tiie 
fruits  of  specnlaiiTC  insurance  upon  the 
life  of  their  victim.  If  an  entire  stranger 
to  me  were  permitted  to  take  oat  insnT- 
anoe  on  my  life,  his  sole  interest,  yon 
must  perceive,  would  be  in  my  speedy 
death.  The  law,  therefore,  wisely  take* 
from  him  the  temptation  to  bring  about 
the  event  by  forbidding  such  contract. 
Tlie  evils  of  gambling  in  snch  polides 
are  alsoapparent  and  great,  aikd  therefore 
the  law  will  not  sanction  insorance 
obtained  Tor  the  purpose  of  specnlating 


upon  tin  huard  of  a  life  in  whi 
assured  has  no  interest:"  Broatt 
Mutual  Ba^fil  Life  lia.  Co.,  9 
Bep.  !t49. 

The  law,  therefore,  refuses  to  eni 
polity  of  life  inaorance  knowin^y 
to  one  wIm  was  not  of  kindred 
subject  of  the  insurance  nor  in  an 
interested  in  his  life :  MatuaS  i 
Auodalum  v.  Soyt,  10  Jni.  L.  J. 

Generally,  where  one  penon  tak 
a  policy  on  the  life  of  another  he  is 
to  prove  affirmatively,  In  suing  r 
policy,  that  he  bad  an  insurable  int 
Guardian  Matual  Lift  Ira,  Co.  v.  L 
»0  III.  35. 

Where,  however,  the  company  di 
ant  in  its  pleadings  acts  up  some 
defence,  it  is  not  at  liberty  subseqi 
to  aver  and  depend  upon  a  lack  of : 
able  intereet  in  the  pluntifT :  fi>r 
Amtriaan  Malual  Life  /«.  Ca.,  19 
(Mass.)  34». 

The  queation  next  arises  as  u 
may  be  considered  as  having  an  insi 
interest  in  the  life  of  another  pi 
This  is  a  queation  very  difficu 
answer.  In  a  recent  case  in  the  Sd] 
Court  of  the  United  Sutes,  Fiili 
thus  lays  down  the  rale :  "  It  i 
easy  to  define  with  precision  whai 
in    all    cases    constitute    an    insi 

of  the  class  of  wager  policies.  Ii 
be  stated  generally,  however,  to  bf 
an  interest,  arising  from  the  relalio 
the  party  obtuning  the  insnrance, ' 
aa  creiiilor  of  or  surety  for  the  an 
□r  from  the  ties  of  blood  or  marrii 
him,  as  will  justify  a  reasonable  <i| 
tionof  advantageorbenelitfiomthi 
tinuance  of  hia  life.  It  ia  not  nea 
that  the  expectation  of  advantai 
benefit,  should  he  always  capab 
pecuniary  estimation  ;  for  a  parel 
an  insurable  interest  in  the  life 
ehild  and  a  child  in  the  life  of  hiapi 
a  hnsband  in  the  life  of  his  wifi: 
wife  in  the  life  of  her  hnaband. 
uatDral  affection  in  eases  of  this  \ 
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life  :  Guardian  MtHual  Ltfejta.  Ca.  t. 
Eogan,  80  lU.  35. 

The  citalioD  abore  given  from  War- 
tKck  V.  Davis,  \0i  U.  8.  77S,  seema  to 
impi;  that  ibe  mere  relaliODship  uf  cliild 
to  parent,  or  of  parent  lo  cliild,  conati- 
tales  or  itself  a  eufficient  insurable 
intcreat  in  eaoh  on  the  life  of  the  other. 
We  aubmii,  however,  that  the  adjuiJ|;ed 
cases  do  not  waixant  auch  a  coDclueion. 
N.>  aettled  criterion  has  been  laid 
dovD  in  ilie  boolu.  We  would  suggest 
that  eventually  the  lav  ma;  be  settled 
by  a  coniideration  of  whether,  in  any 
case,  poBJiive  pecuniary  benefit  is  accru- 
ing to  the  insored  by  reason  of  the  con- 
tinuance of  the  life  in  qucation,  or 
wliether,  in  any  caae,  the  injured  could 
kgally  call  upon  the  party  upon  whose 
life  the  policy  ia  effected  to  contribute  to 
his  support.  Either  or  both  of  these 
elements  is  ncceesary  to  constitute  an 
inaurable  interest.  If  neither  of  them 
ia  present,  it  ia  aubmilled  that  no  case 
has  as  yet  decided   that  an   iDBorable 

Otheb  RELaTiOHS.  The  prindplea 
above  laid  down  apply  with  equal  force 
in  the  case  of  more  renkote  relatives. 
A  brother  has  no  insurable  interest  in 
the  life  of  a  brother  as  such :  Lewit  v. 
Durnix  Mutval  Lift  Ini.  Co.,  39  Conn. 
100.  Nor  baa  an  uncle  in  the  life  of  hia 
nephew ;  SinglfltM  v.  Si.  Louii  Mataai 
Lift  lai.  Co.,  66  Mo.  K3.  A  sister  baa 
an  insurable  interest  in  the  life  of  her 
brother  upon  wliom  she  is  dependent  for 
support:  Lord  r.  Dall,  13  Mass.  115. 

though  this  element  of  dependence  be 
not  preacnl :  ^Elna  Life  Int.  Co.  t. 
Fhimx,  »4  U.  S.  561  ;  Goalaia  T. 
a/aiaadiutella  M-aual  Li/e  Ina.  Co.,  73 
N.  Y.  <30. 

Pabtnebb.  One  partner  haa,  in  cer- 
tain cases,  an  insurable  interest  in  the 
life  of  his  copartner,  as,  for  example, 
where  he  hoa  contributed  the  capital  and 


hia  copartner  the  skill :  Vidtott 
tional  Loaa  Fund  AModation  Soi 
N.  T.  3S.  And  where  one  pa 
nisbas  to  analher  the  outfit  for  a 
or  filing  venture,  under  an  ag 
to  share  the  profits,  the  Grel 
party  has  an  inaurablo  interest 
life  of  the  other:  Homll  v. 
Mulual  Life  and  Fire  Ins.  Co.,  Ii 
!8B ;  i/oyl  ..  A'™  York  Lift  L 
3  BoBW.  440 ;  ifUltr  v.  Eagit  J 
Btallh  Ins.  Co.,  2  E.  D.  Stnil 
Bevin  T.  CoBBecticut  Uulual  U 
Co.,  33  Conn.  144;  Trttam 
Lift  and  flrt  tut.  Co.  v.  Jol 
Zab.  (N.  J.)  5-6, 

Masteb  ard  Sebtaht.  It 
master  has  bired  a  skilled  aerva 
certain  term  in  advance,  he  haa 
suvable  interest  in  the  life  of  I 
vant :  HMon  v.  Wttt,  9  Best  i 
S76. 

DsBTOB  and    CNBOtrOK.      J 

ilor  has  an  insurable  interest  in 
of  Itis  debtor,  at  least  to  the  ex 
bis  debt,  and  the  policy  will  m 
force  □olwithslanding  the  6ui 
LimiiBlions  may  have  nin  agai 
claim :  Aaw^  v.  .American  ifidi 
Jns.  Co.,  S7  N,  Y.  i88;  Broci 
Matml  Benejit  Int.  G>.,  9  Fr< 
S49  ;  Dalbg  T.  India  and  Lona 
Im.     Aitociatim,    13    C.    B.    3i 

life  of  his  debtor  for  an  amoant 
in  excess  of  his  debt :  Fox  v.  J 
vania  MuOud  Life  Int.  Co.,  4  Bi, 
A.  Ins.  Cas.  45S  ;  Mmrtll  v. 
Mutual  Lift  and  fin  Int.  Co.,  1 
S8S. 


Mat   t 


LiFB  FOB  THE  BEKBriT  Or  Alr( 

A  person  may  clearly  lake  out  i 
of  insurance  on  his  own  life,  pa; 
and  for  (be  benefit  of  a  creditor 
other  person  having  an  insurabi 
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B.  T.  RobtrltlMU,  16  PCDD. 

e  mmj  proride,  iherefore, 
e  policj  tbe  aiDOunt  of  the 
It  be  pud  to  the  creditor, 
KB  to  the  deblor'i  family  ; 
■e  ami  U«Ulh  /«.  Co.  y. 
ifira.     It  U  dm,  of  coarse, 

parly  U>  take  oal  a  policy 
ble  CO  aad  for  the  benedt 
id  children. 

Tcr,  &  panj  take  out  k 
3WII  ]if«  payable  to  one  not 
nmrablc  intereit  therein  T 
I  case  aeems  lo  leltle  that 
icre  are  man]'  dicta  in  aup- 
pmpOBition  :  Can^U  t. 
I  Mutual  Lift  III.  Co.,  W 
Lrmoa  v.  Uuraix  Mulual 
.,  3B  CouD.  294;  Coanec 
Lift  In,.   Co.  T.  &katja, 

;  Olouttad  T.  Krrj/et,  1 1 
S ;  Pnat/rnl  Life  lai.  omi 
iauK.,  S9  Ind.  !36  ;  Fair- 
I  Eattem  Mutaid  Uft  Ammo- 

:.  6». 


are,  howeTc 


clearly  con- 
mccs  where  the  parly  him- 

prtminm,  and  is  (he  real 
ranuciiun.  Eiea  then  (he 
le   principlo  may  be  qnes- 

nndonbcedly  puts  lempta- 
ay  of  the  parly  beneficially 
terminate  the  life  insured. 

coTer  fur  a  mere  i^mbling 
Tierc,  therefore,  the  party 
iniored  docs  not  act  wholly 


n  of  the  bene 


contract   is  regarded   aa   a 

and   cannot   be   enforced, 
ght  T.  Bland,  1  Me«.  &  Vf. 


KT  OF  THE  PoticT.  May 
bas  taken  ont  a  policy  of 
utfide  uQ  his  own  life,  and 
ame,  siilMcquenlly  assign  i[ 
party  f      Undoubtedly   he 


Qwy  do  so  lo  the  extent  ,^hat  sucb  other 
peraoD  hai  an  insurable  interest  in  bit 
life ;  but  the  question  whelher  ha  may 
auign  it  to  one  having  no  such  intereit, 
is  extremely  difficult  of  solution. 

Some  audioritiea  diitinctly  decide  tfaat 
be  may  so  assign  it :  Vallon  v.  National 
Fund  Liff  Auodatim  Co.,  SO  H.  Y. 
33  ;  St.  John  T.  American  Mutual  Lift 
Ibm.  Co.,  13  Id.  31 ;  Fairchild  T.  A"or(A 
Eatlrrn  Mutual  Lift  Aisocialioa,  91  Vl. 
633.  These  proceed  upon  the  principle 
that  a  man  may  do  what  he  pleases  with 
his  own,  and  that  since  the  policy  be- 
longs absolutely  lo  him  lie  may  dispose 
of  it  as  he  sees  proper. 

Other  authorities  hold  that  there  can 
be  no  such  assignment :  /'ranXJin  Li/e 
Int.  Co.  T.  Uazzard,  41  Ind.  IIB; 
Fraatlia  Lift  Ibm.  Co.  v.  St/ton.  53  Id. 
3B0.  "All  the  objections,"  laya  the 
court  in  tbe  case  Just  abore  cited,  "  that 
exist  against  the  issuing  of  a  policy  lo 
one  upon  Uie  life  of  anodier  in  whose  Ufe 
the  former  has  no  insurable  interest, 
seem  to  us  to  exist  against  bis  holding 
such  policy  by  mere  purchase  and  as- 
signment from  another.  In  either  case 
the  holder  of  such  policies  is  interested 
in  the  death,  rather  than  in  [he  life  of 
the  parly  assured.  The  law  ought  to 
be,  and  we  think  it  clearly  is,  opposed 
to  such  speculations  in  human  life.  In 
our  opinion  no  one  should  hold  a  policy 
upon  the  life  of  another  in  whose  life 
he  has  no  insurable  interest  at  the  lime 
he  acquired  the  policy,  whether  the 
policy  bo  issued  Wt  him  directly  ft-om 
the  insurer,  or  whether  he  acquired  the 
policy  by  purchase  or  assignment  fi^m 
another. " 

To  somewhat  the  same  effect  ate  the 
Tiews  expressed  on  this  point  by  tbe 
Supreme  Court  of  the  United  Stales  in 
Cammacic  v.  LtwU,  19  Wall.  643,  and 
WariuKk  1.  Davis,  104  U.  S.  TTS. 
There  is,  therefore,  plainly  a  hopeless 
conflict  of  authority  on  the  point.     As 


agree.      A   parly  c 


,  all  I 

bo    allowed 
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to  take  oat  a  ^licj  in  his  own  name 
and  sabseqaently  transfer  it  to  another, 
where  the  clear  intent  is  to  evade  the 
law  and  enter  into  a  wagering  contract. 
Where,  therefore,  the  original  taking  ont 
of  the  policy,  and  the  subseqaent  assign- 
ment, constitute  one  and  the  same  trans- 
action, and  are  intended  to  enable  one 
haying  no  interest  in  the  life  insured  to 
hold  an  insarance  thereon,  the  contract 
is  Toid:  Swick  t.  Home  Ins,  Co,,  2 
Dill.  160  ;  Brockway  v.  Mutual  Ben^t 
Life  Itu.  Co,,  9  Fed.  Kep.  249  ;  Stevau 
y,  Warren,  101  Mass.  566.  In  the  last 
case  the  oonrt  said :  '*  If  the  assignee 
has  no  interest  in  the  life  of  the  subject 
of  the  insarance  which  would  sustain  a 
policy  to  himself,  the  assignment  would 
take  effect  only  as  a  designation  by 
mutual  consent  of  the  contracting  par- 
ties, of  the  person  who  should  be  entitled 
to  redeiFe  the  proceeds  when  due,  in- 
stead of  the  personal  representatives  of 
the  assured.  And  if  it  should  appear 
that  the  assignment  was  a  cover  for  a 
speculating  risk,  contravening  the  gen- 
eral policy  of  the  law,  it  would  not  be 
sustained." 

Whether  or  not  the  intention  has  been 
to  effect  a  wagering  policy,  is  in  every 
case  for  the  jury  under  proper  instruc- 
tions. The  circumstance  that  the  pre- 
miums are  paid  by  the  assignee  in  the 
first  instance,  is,  of  course,  strong  evi- 


dence of  an  intent  by  the  partkt  tc 
evade  the  law. 

It  should  be  observed  that  the  two 
cases  in  the  Supreme  Court  of  the  Uni- 
ted States,  above  referred  to,  vix.,  Cam- 
mack  v.  VavU,  15  Wall.  643,  sod 
Wamoek  t.  Lewis,  104  U.  S.  775,  al- 
though proceeding  on  the  broad  prin- 
ciple that  an  assignment  of  the  policy  to 
one  having  no  insurable  interest  in  the 
life  in  question  is  invalid,  are  both 
explicable  on  a  different  ground.  In 
both  there  were  the  clearest  evidences  of 
intent  to  evade  the  prohibition  of  the 
law  against  wagering  policies.  The 
assignee  of  the  policy  was  in  both  csms 
the  real  principal  who  paid  the  pre- 
miums and  effected  the  insurance. 
The  taking  of  the  policy  in  the  name 
of  the  other  party  and  the  snbeeqaent 
assignment,  were  mere  flimsy  pretences 
which  did  not  avail  to  hide  the  substaoce 
of  the  transaction. 

A  party  may  insure  his  life  with  the 
money  of  his  creditor,  and  afterwards 
assign  the  policy  to  the  creditor.  Snch 
a  transaction  is  not  obnoxioos  to  anv 
principle  of  law  :  Cunningham  v.  Smitk^a 
Administrator,  70  Penn.  St.  450. 
Where  by  the  terms  of  the  policy  no 
assignment  is  permitted,  an  attempted 
assignment  is  of  course  invalid  :  Stevens 
T.  Warren,  101  Ma^s.  566. 

La  WHENCE  Lewis,  Jb. 


Kentucky  Court  of  Appeals. 
HENRY  V.  KOCH. 

Where  the  owner  of  an  entire  estate  sells  a  portion,  the  purchaser  takes  his  por- 
chaae  with  the  burden  and  benefits  as  they  appear. 

A.  was  the  owner  of  two  houses,  one  built  entirely  upon  one  lot,  and  tlie  odier 
upon  the  adjoining  lot  and  upon  five  feet  of  the  first  lot ;  a  brick  partition  wall  was 
all  that  divided  the  two  houses,  each  house  serving  as  a  support  for  the  other.  At 
the  same  time,  by  separate  deeds,  he  conveyed  one  lot  to  D.  and  the  other  lot  to  W., 
who  convoyed  them  at  different  times  to  H.  and  K.  H.  owned  the  house  that  stood 
five  feet  over  on  K.'s  lot.  K.  took  the  roof  from  H.'s  house  to  the  extent  it  cov- 
ered the  strip  of  ground  between  the  wall  and  the  real  division  line,  cnt  every 
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iporting  the  roof,  look  op  tbs  floor  of  Ibe  wcond  itorr  of  H.'i  TOon 
and  tDade  Kveral  opcniDgi  in  tha  wkU  for  tbe  purpoM  of  making 
to  hii  awn  bouK,  leaving  H.'i  houne  entirely  exposed.  Held,  that 
meal  in  lo  mnch  of  S.'i  tot  u  wu  neceuary  for  the  lupport  of  H.'* 

Snt  create  a  necenic;  Tor  light  ftnd  tir  on  the  aido  of  hii  honse,  bj 
rrangemeiit  of  \nt  OWD  hotue,  and  then  nuke  that  m  pretext  to  T«- 
}f  H. '■  booae  aa  reited  upon  K.'i  lot. 

jmy  ia  irreparable  or  permanent  ruin  to  property  will  enane  from 
t,  aconrt  of  equity  wilt  interfere  by  injunction  lo  preienl  the  injnry. 
«ry  the  eoart  nmy,  after  the  cwwnencenient  of  the  injury,  compel 
njonction,  the  reitaration  of  (he  property  Eo.iti  original  condition. 

'rom  &  decree  refusing  an  injunction.  The  facts  are 
in  the  opinion  which  was  delivered  by 
. — George  Anderson  being  the  owner  in  fee  of  a  lot  of 
he  citj  of  Louisville,  upon  which  he  had  erected  cer- 
rs,  severed  the  lot  and  buildings  upon  it  by  conveyances 
same  time,  to  one  Doup  and  Wright.  There  were  two 
ther  two  houses,  on  the  lot,  divided  by  a  partition  wall, 

of  the  conveyance,  Doup  acquiring  by  bis  purchase 

rooms,  and  Wright  the  other.  They  purchased,  as 
nderson,  who  was  the  sole  owner  in  the  year  1871. 
ited  on  Washington  street,  between  Floyd  and  Preston 
e  appellant,  Mr.  Henry,  purchased  the  lot  sold  Doup, 
slice  the  lot  sold  Wright.  The  conveyance  from  An- 
jnp  describes  the  lot  as  running  183  feet  east  of  Floyd 
dence  with  Main  street  eastwardly  twenty-six  and  three- 
,  thence  vestwardly  204  feet  to  Washington  street,  &c., 
to  hold  the  same  with  all  the  appurtenances  thereon  to 
larty  and  his  heirs  for  ever. 

ed  facts  show  conveyances  were  made  by  Doup  and 
lese  parties,  and  that  they  entered  into  possession.     It 

that  the  boundary  dividing  the  two  lota  or  houses  is  a 
,  and  that  the  wall  separating  the  two  buildings  is  all 
vned  by  the  appellee,  having  a  strip  of  at  least  &ve  feet 
)  lot  beyond  the  wall  and  adjacent  to  appellant's  lot. 
house  is  a  two-story  metal  ^roofed  brick  building,  but, 

the  proof,  of  but  little  value.  The  appellee  desired  to 
building  and  to  convert  it  into  a  residence  or  rooms 
that  purpose ;  and  as  the  wall  stood  entirely  upon  his 
pace  of  five  feet  of  ground  in  addition,  belonging  to 
qtween  the  wall  and  the  lot  of  the  appellant,  be  began 
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the  improvement.  The  appellant's  house  had  for  its  support  this 
partition  wall  with  the  roof,  rafters  and  joists  all  resting  upon  it; 
and  was  so  constructed  by  Anderson,  at  the  time  he  sold  to  Doap 
and  Wright,  the  vendors  of  these  parties.  No  change  had  been 
made  in  the  building  affecting  the  rights  of  the  parties  in  any  man- 
ner, until  shortly  before  the  institution  of  this  action  in  March  1880, 
when  the  appellee  took  the  roof  from  appellant's  house,  to  the  ex- 
tent that  it  covered  the  strip  of  ground  between  the  wall  and  the 
real  division  line,  cut  loose  every  other  rafter  supporting  the  roof, 
took  up  the  floor  of  the  second  story  of  appellant's  room  over  the 
strip,  and  proceeded  to  make  various  openings  in  the  wall,  for  the 
purpose  of  making  his  improvements,  leaving  the  inside  of  appel- 
lant's house  entirely  exposed.  Notice  was  given  the  appellant,  by 
a  postal  card,  of  the  intention  of  the  appellee  to  make  the  change. 
The  work  began  on  the  29th  of  March,  and  this  action  in  equity  to 
obtain  an  injunction  to  prevent  the  injury  was  commenced  on  the 
12th  of  April.  The  chancellor,  upon  the  facts  stated,  refused  the 
injunction,  upon  the  ground  that  the  wall  was  not  a  party  wall  and 
no  irreparable  injury  could  result  to  the  appellant  from  the  conduct 
of  appellee,  as  she  could  build  a  wall  on  her  own  lot  to  support 
the  roof,  and  if  wronged  by  the  appellee,  her  remedy  was  at  law 
and  not  in  equity. 

It  is  not  necessary  to  determine  whether  the  wall  dividing  the 
two  houses  is  or  is  not,  in  a  strict  legal  sense,  a  party  wall.  It  is 
an  easement  or  servitude  claimed  by  the  appellant,  by  reason  of  the 
grant,  and  the  appellee  had  no  right  to  deprive  her  of  the  use  and 
enjoyment  of  this  right  without  her  consent.  The  reason  the 
appellee  gives  for  the  illegal  acts  complained  of  is  that  he  desired 
to  obtain  light  and  air  for  the  convenience  of  the  building  in  its 
altered  condition.  He  first  created  the  necessity  for  light  and  air 
by  remodeling  his  dwelling,  and  in  order  to  obtain  it  undertook 
the  destruction  of  appellant's  property.  When  Anderson  sold  and 
conveyed  this  property  to  Doup,  under  whom  appellant  claims,  the 
wall  was  the  support  of  appellant's  building,  and  it  will  not  be  pre- 
tended that  this  vendor  could  have  torn  off  the  roof  of  appellant's 
house  that  he  might  enjoy  the  benefit  of  the  strip  of  ground  that  is 
now  claimed  belongs  to  the  appellee. 

If  he  would  be  estopped  from  forcibly  taking  possession  of  appel- 
lant's property  that  he  might  enjoy  his  own,  we  cannot  well  see 
how  the  grant  by  him  to  another  could  confer  such  a  right. 
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ot  thft  conveyance  to  Wright,  under  whom  the  appellee 
t gave  the  right;  because  the  conveyance  to  Doup  and 
ated  this  easement.  The  Fee  simple  was  in  Wright,  and 
aed  to  the  appellee,  but  they  took  the  title  with  the  ser- 
1  it.  They  could  see  the  building,  its  mode  of  construc- 
le  fact  that  the  building  of  the  appellant  had  its  joists, 
roof  resting  on  this  wall  must  have  been  known  to  all. 
question  of  title  or  even  notice,  as  the  parties  must  be 

0  have  knowledge  of  the  real  boundary  ;  but  the  ques- 
the  use  or  continuance  of  the  easement  necessary  for 
.  of  the  structure.  The  parties,  as  said  in  the  case  of 
V.  Milkt,  21  N,  Y.  505,  are  presumed  to  contract  with 
)  the  condition  of  the  property  at  the  time  of  the  sale, 
r  has  the  right,  by  altering  arrangements  then  openly 

change  materially  the  relative  value  of  the  respective 
5,  the  appellant  or  her  vendor,  when  they  purchnsed  this 
3ok,  with  all  the  benefits  and  burdens  which  appeared  at 

the  sale  to  belong  to  it.  They  well  knew — all  the  par- 
:he  building  could  not  stand  with  the  wall  removed,  and 

1  remove  it  by  the  appellee  is  based  on  no  other  ground 
e  is  the  owner  of  the  fee.  This  would  apply  to  all  ser- 
they  cannot  exist  without  the  recognition  of  a  dominant 
le  use  of  the  fee  cannot  be  made  so  as  to  destroy  the 
of  the  easement ;  and  the  elementary  books  say  that  one 
jnised  modes  of  creating  an  easement  is  where  the  owner 
)  estate  sells  a  portion,  the  purchaser  takes  his  purchase 
rdens  and  benefits  as  they  exist,  or  rather  as  they  ap- 
if  one  proprietor  erect  two  adjoining  houses  with  a  wall 
;m,  for  the  purpose  of  supporting  both  buildings,  and 
necessary  for  that  purpose,  and  he  then  conveys  with 
)0unds  by  a  line  running  through  the  centre  of  the  wall, 
rould  carry,  not  only  what  was  within  the  limits  de- 
:  pass  as  an  easement  appurtenant  to  the  grant  a  right 
)f  the  house  by  the  entire  wall  as  well  that  not  included 
lin  the  limits  mentioned  in  the  deed:"  Wasbburne  on 

p.  336. 
:ase  of  Richards  v.  Roge,  an  English  case,  found  in 

Reg.  (0.  S.)  180,  in  discussing  a  question  somewhat 
s  to  the  rights  of  purchasers  from  a  common  owner,  it 
Phe  right  of  mutual  support  remains,  and  the  circum- 
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stance  of  the  title  of  the  houses  having  been  separated  bj  one  act, 
at  one  time,  or  by  different  acts  at  different  times,  can  make  no  dif- 
ference in  this  respect." 

In  the  case  of  Mobbiiu  v.  BamSj  Hob.  131,  and  cited  in  the 
case  of  Lampman  v.  MUkSj  it  was  held,  '^  That  when  one  of  two 
adjoining  houses  was  originally  built  in  such  a  manner  that  one 
overhung  a  portion  of  the  other,  although  the  overhanging  was 
originally  wrongful,  yet  if  both  houses  should  come  afterwards  to 
be  owned  by  one  person,  and  he  should  sell  them  to  different  per- 
sons, without  alteration,  the  purchaser  of  the  overhanging  house 
would  thereby  acquire  the  right  to  maintain  his  house  in  that  con- 
dition, and  when  it  decayed  to  pull  it  down  and  build  another  of 
the  same  description.  The  houses  mitst  be  taken  a%  they  were  at 
the  time  of  the  conveyance.'* 

The  appellant  has  a  right  in  common  with  the  appellee  to  the  use 
and  enjoyment  of  this  wall  for  the  support  of  his  house;  and  it  is 
unreasonable  to  say  that  because  the  appellee  Qwns  the  fee,  and  may 
be  deprived  of  such  use  of  his  ground  as  may  be  necessary  for  its 
improvement,  or  for  his  own  comfort,  that  he  can  tear  down  and 
destroy  appellant's  building.  If  he  can  take  away  a  part  of  the 
flooring  and  roof,  he  may  demolish  the  entire  building  by  removing 
the  wall ;  and  this,  from  the  beginning  he  has  made,  will  likely  be 
done,  unless  the  chancellor  interferes.  It  is  unnecessary  to  inquire 
whether  the  appellant  has  a  remedy  at  law,  and  to  determine  that 
because  she  could  maintain  an  action  of  trespass  or  recover  dam- 
ages, she  must  look  on  and  see  her  house  destroyed,  for  that  would 
in  effect  invite  the  appellee  to  finish  his  undertaking.  When  the 
injury  is  irreparable  or  permanent  ruin  to  property  will  ensue  from 
the  wrongful  act,  a  court  of  equity  will  interfere  by  injunction  to 
prevent  the  injury :  see  ffahn  ^  HarrU  v.  Thomberry^  7  Bush 
403 ;  MuBselman  v.  Marquisy  1  Id.  463. 

It  is  said,  in  the  opinion  below,  that  the  injury  is  not  irreparable, 
because  the  appellant  can  build  a  wall  of  her  own.  The  injury  we 
would  regard  as  irreparable  when  the  consequence  is  the  destruction 
of  the  building  by  reason  of  the  act  of  the  appellee,  and  that 
another  wall  will  have  to  be  erected  or  house  built,  is  not  only  con- 
clusive as  to  the  extent  of  the  injury  being  sustained,  but  of  the 
right  of  the  appellant  to  ask  the  chancellor  for  relief.  The  enjoy- 
ment of  an  easement,  says  Stort,  will  be  protected  or  secured  by 
a  court  of  equity :  2  Story's  Eq.  Jur.  (12  ed.),  sect.  927,  p.  110. 
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s  not,  in  &  case  like  Chis,  that  the  appellee,  in  the  exer- 
he  claims  to  be  a  right,  has  Gommitted  the  wrong  before 
on  was  granted,  and  that  he  ma;  continue  to  injure  the 
,  if  not,  has  placed  the  house  of  the  appellant  in  such 
as  to  utterljf  ruin  and  destroy  it,  unless,  as  is  claiioed, 
It  should  build  up  as  the  appellee  tears  down.  Here  the 
le  estate,  upon  which  the  burden  rests,  nnderlakes  to 
nd  does  remove  that  which  is  indispenaable  to  the  build- 
If  left  exposed  to  the  weather  or  barely  supported  by 
ag  joists,  complete  ruin  will  he  the  result.  What  relief 
shancellor  give  in  a  case  like  this?  It  seems  to  us  a 
hould  be  rendered  requiring  the  appellee  to  repair  the 
lacing  the  building  in  the  condition  it  was  prior  to  bis 
t,  and  paying  such  damages  as  the  appellant  has  sUs- 
leing  deprived  of  the  use  of  her  building.  To  do  other- 
be  to  give  the  appellee  a  right  by  reason  of  his  wrong. 
i  not  to  be  allowed  to  say  that  because  he  has  destroyed 
It  therefore  the  damages  sustained  is  the  only  relief  the 
entitled  to. 

le  of  Morriion  v.  Marquardt,  24  Iowa  35 ;  8.  0.  7  Am. 
.  S.)  336,  the  owner  of  the  estate  owing  servitude  was 
tore  it,  or  the  party  injured  allowed  to  repair  or  build, 
jse  of  the  party  committing  the  wrong.  So  in  this  case 
loald  be  made  to  restore  the  wall  and  repair  the  build- 
appellant  should  be  permitted  to  do  so  at  his  expense, 
ise  the  servitude  was  not  only  apparent  when  the  lots 
ittt  it  was  plain  to  all  that  the  building  of  the  appellant 
tand  without  it ;  and  we  see  nothing  in  the  proof  au- 
ke  conclusion  that  the  act  of  the  appellee  was  by  the 
the  appellant,  and  the  relief  should  have  been  granted 
ner  designated. 

it  reversed  and  cause  remanded  for  proceedings  consis- 
liis  opinion. 

StBttnei/,  U   Buih  1,  Ihe  tion    of    tba    two     lota     anil    boaHs 

ala  of  Eemnckj  had  demed  described.      A  rcccDt    Englifh    aathor 

Mlrine  of  impliod  grant  of  lafs ;  "  A  right   lo  support  for  baild- 

of'air  and  light   in   an  logi,  both  from  the  lubjacent  and  adja- 

.     Bat    in    the    principal  eeni  loil,  and  from  adjoining  boildinga, 

irt    annoanres    Ibe    well-  tCMj  be  acquired  by  grant,  eipreu  or 

octrine    with    respect    to  implied.     Thii  right  ariaei  b;  implied 

propertf    in    the   condi-  grant,  in  the  absence  of  expreu  itipola 
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tion,  in  every  case  where  an  owner  of 
adjoining  houses,  or  of  hoasc  and  land, 
severs  the  property  by  sale,  for  in  every 
such  case  rights  to  support  are  granted 
by  implication,  by  the  vendor  and  pur- 
chaser respectively,  for  the  preservation 
of  the  buildings  belonging  to  each 
other:"  Goddard's  Law  of  Easement 
(Am.  ed.)  228.  In  the  case  of  adjoin- 
ing houses,  the  proposition  stated  is 
supported  by  both  the  English  and 
American  cases. 

In  the  case  of  Richards  v.  Rose^  cited 
in  the  opinion,  2  Am.  L.  Reg.  (O.  S.) 
178;  9  Exch.  218;  Pollock,  C.  B., 
said:  **When  a  number  of  houses  are 
bnilt  together  on  a  spot  of  ground,  in 
such  a  manner  as  to  require  the  mutual 
support  of  each  other  for  the  purpose  of 
their  common  protection  and  security, 
and  the  owner  afterwards  parts  with  the 
possession,  either  one  at  a  time  or  both 
together,  and  the  property  is  afterwards 
subdivided  by  mortgage,  or  demised  in 
any  other  way,  it  seems  necessary,  as  mat- 
ter of  common  sense,  that  that  right  of 
mutual  support  remain ;  and  the  circum- 
stance of  the  title  of  the  houses  having 
been  separated  by  one  act  at  one  time, 
or  by  different  acts  at  different  times, 
can  make  no  difference  in  this  respect. 
It  would  be  a  violation  of  common  sense 
to  hold  that  any  man,  who  by  any 
means  comes  into  the  possession  of  one 
of  a  number  of  such  houses,  might  say 
to  the  occupier  of  the  neighboring  ones, 
'  You  are  not  entitled  to  the  protection 
and  support  of  my  house  ;  I  will  pull  it 
down,  and  allow  yours  to  collapse  and 
fall  into  the  ruins.'  It  is  impossible  not 
to  come  to  the  conclusion  that  the  law  on 
this  subject  must  be  in  accordance  with 
the  common  sense  of  it ;  and  there  is  a 
case  where  something  similar  wcus  held 
with  respect  to  another  sort  of  easement, 
viz.,  a  right  of  way.  In  all  such  cases 
the  right  of  mutual  dependence  and  sup- 
port rests  either  on  a  presumed  grant 
from  one  of  the  parties,  or  a  presumed 


reservation  of  the  right  by  the  seller  of 
the  property." 

In  a  subsequent  case  it  was  an- 
nounced that  **  where  two  properties  are 
possessed  by  the  same  owner,  and  there 
has  been  a  severance  made  of  part  from 
the  other,  anything  which  was  used,  aad 
was  necessary  for  the  comfortable  en- 
joyment of  that  part  oi  the  propenr 
which  was  granted,  must  be  considered 
to  follow  from  the  grant."  This  Wii5 
spoken  with  reference  to  a  drain  extend- 
ing from  one  lot  to  another :  Evrari  v. 
Cochrane,  7  Jur.  (N.  S.)  925.  Pycr  r. 
Carter,  1  Hurlst.  &  N.  916,  is  a  like 
case. 

In  New  York  a  case  arose  where  the 
owner  of  adjoining  houses,  having  a 
common  party  wall,  conveyed  the  houses 
to  different  grantees,  and  maiie  the 
centre  of  the  wall  the  dividing  line  of 
the  land  conveyed  to  them  respectively ; 
each  grantee  acquired,  it  was  held,  an 
easement  of  supporting  his  building  by 
means  of  the  half  of  the  wall  beloiij^ng 
to  his  neighbor.  The  right  was  held  to 
exist  so  long  as  the  wall  continued  to  be 
sufficient  for  tlie  purpose,  and  the  re- 
spective buildings  remained  in  a  condi- 
tion to  need  and  enjoy  its  support. 
Wlien  one  of  the  buildings  thus  snp- 
ported  becomes  dilapidated  or  im- 
safe  and  unfit  for  occupation,  and  the 
removal  of  the  front  and  rear  walls  of 
such  building,  with  the  floors  and  beamf, 
would  occasion  the  destruction  of  the 
whole  wall,  the  owner  of  such  building 
may,  upon  reasonable  notice  to  the  ton- 
ant  of  the  adjoining  building,  lawfully 
take  down  the  whole  wall ;  and  if  \^ 
occupy  no  unnecessary  time  in  com- 
pleting the  work,  and  uise  proper  care 
and  skill  in  its  execution,  he  is  not  re- 
sponsible to  the  tenant  of  the  adjoining 
building  for  damage  resulting  from  its 
exposure  to  the  weather,  from  loss  of 
business  or  inability  to  let  the  upper  loft?. 
It  was  said  it  seemed  that  the  easement 
of  such  proprietor  in  the  tenement  of  the 
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1  with  llu  exiitence  of  the 
igi  whidi  had  created  it,  >iid 
I  no  right  in  either,  in  cam 
faae  to  co-operate,  to  rebuild 
i  clwm  contribution  ;  Ptrl- 
hert,  IS  N.  r.  «0[,  ifSroiing 
ose,  as  reported  in  3  Duer 
chief  diHercQce  io  the  facta 
,  and  the  priDcipal  one  ia, 
uter  the  wall  waa  not  in  a 
nditioa  and  doI  in  need  of 
le  in  the  New  Tork  case  it 
,  was  held  that  it  could  be 
■en  though  it  aahjected  the 
party  to  an  injury  ;  citing 
Mener,  t  Johns.  Ch.  334, 
'  T.  C£k»,  4  Sandf.  (N.  Y) 
If  the  wall  hncome  unfit  fur 
d  it  maj  be  removed  ;  Rei/- 
■JO,  *3  N.  T.  Sup.  Cl.  531; 
_  &anngf^  i%  Mo-  517. 
of  bnildinga  waa  erected  in 
IS08,  connialing  of  a  central 
1  two  wings,  with  a  piataa 
ha  central  building,  and  side 
le  winga  opening  an  and 
Ter  Iho  piazia,  the  upper 
ieh  were  naed   aa  windows. 

and  in  ISIG  the  central 
're  sold  to  the  United  Slatea. 
that  the  me  of  theso  side 
■rindowa  passed  *»  appurte- 
hont  nny  reference  to  the 
.me  during  whieh  Ihev  had 
Conaeqaently  their  um 
tie  interfered  with:  CnUed 
^ttan,  I  Snmner  492. 
inirlTania,  where  an  owner 
«ct  t*  a  mortgage  laid  it  oat 

bailt  on  two  adjoining  lota  ; 
an  alley  which  waa  naed  by 
id  the  land  was  sold  in  dia- 
ider  the  morteai^e  decree  of 

the  nae  of  the  alley  being 
t  was  bi>Id  that  the  first  lot 
bjsct  to  the  uae  of  the  alley, 

reference  to  it  waa  made  in 

deed.  Tlie  law  of  the  caae 
XL— 51 


waa  formaIat«d  a<  foltowa :  "  Where  t 
continuous  and  apparent  serTiIude  is 
imposed  by  an  owner  on  one  part  of  his 
land  fbr  the  benefit  of  another,  a  pur- 
chaser at  priTBte  or  judicial  sale  takea  it 
aubject  to  the  aervitude  :"  Cannim  t. 
Boi,d,  73  Penn.  Si,  179. 

The  owner  of  a  Kfty-foot  lot  divided 
the  aame  into  two  equal  parta  by  an  east 
and  west  line,  and  buill  a  house  on  Che 
north  part,  and  placed  the  south  wall 
thereof  ao  that  half  of  it  atood  on  each 
tot ;  and  also  made  an  eight-inch  pro- 
jection on  the  Houth  side  of  (he  wall 
resting  on  the  aoulh  lot,  containing  a 
fine  which  was  specially  adapted  and 
used  for  carrying  off  imoke  from  a  liir- 
nace  permanently  built  in  the  house. 
Thu  owner  conveyed  the  north  half  of 
the  fifty-foot  lot  to  the  centre  of  the 
tontb  wall,  with  the  house,  (o  the  com- 
plainant, and  aulisei|uently  aold  the 
aoulh  half  of  the  firty-foot  lot  lo  tlia 
defendant.  It  was  held  that  the  ease- 
ment  being  obvious  and  apparent  to  any- 
obiKirver,  the  purchaser  of  the  south  Ibe 
was  chargeable  with  notice,  and  waald 
be  enjoined  from  interfering  with  the 
flne :  hgalt  v.  Flamimdon,  7i  III.  Il« ; 
t.  c.  15  Am.  L.  Reg.  SSO.  A  cjise 
similar  to  the  principal  one  was  ;  Hogert 
1.  SinihelnuT,  SO  N.  Y.  64&;  alM  £m> 
T.  Dfl  Veixhio,  4  Duer  S8 ;  «.  c.  6  Id. 
17  i    mhiler  V.  Sffomi,  5  U.  5S3. 

But  a  distinction  must  be  observed'  in 
the  case.  Thus  the  owner  can  have  no 
easement  in  or  over  h5s  adjoining  landa : 
and  when  he  sells  one  parcel,  the  risht 
to  enjoy  privileges  and'  conveniences 
whieh  he,  when  owner  of  both,  enjoyod 
in  the  other,  does  net  paaa  to  the  pur- 
chaaera :  Slaiiford  t.  Lytm,  SB  N.  J; 
Eq.  33;  Felters  T.  Hamphrtgi,  i9- U. 
471  ;  TAompjcffl  T.  Walerlow,  L.  R.,  6 
Eq,  88 :  LaBi)!ey  v.  Hammml,  C. 
R.,  9  Exeh.  I6I-.  If  the  owner  aelll 
the  adjoining  lot  wiilioul  a  reservalion 
of  any  rights  in  tite  same,  he  lo^es  all 
Buch  righu  :  Denton  v.  LedJell.  39  N.  J. 
Eq.    S4;     roual   t.    Gokhrii,,    i    Ld, 


HGNRT  ».  KOCH. 


tUym.  1093  ;   Dodd  t.  BnrdiM.  1  Hurl. 
&C.  113. 

AvciBHT  WiHDOWi. — Then  is  a  line 
of  interesling  cases  on  tlte  subject  of 
aacicnt  ligliu,  depending  upon  Ihe  prin- 
ciple announced  id  Ihis  case.  Tlios 
one  Sextun  owned  two  lots,  adjoining 
each  other,  and  in  17117  built  a  house 
upon  one  with  windows  looking  imt 
upon  bis  adJoinJDg  lot.  The  house  was 
built  on  tlie  line  dividing  the  two  lots. 
His  hein  in  1 829  sold  the  lot  with  the 
house  on  it  CO  one  Smith,  who  after- 
wards sold  the  same  to  Robeson  and 
Muxwell.  The  heirs  of  Sexton  sold  the 
other  lot  in  IBS]  to  one  Matthews;  and 
he  conveyed  it  to  Pitlenger.  In  I88B 
I'iltenper  attempted  to  build  a  house  on 
his  lot  so  as  to  shnl  np  the  windows  of 
the  boose  on  the  adjoining  lot.  The 
court  enjoined  the  erection  of  the  build- 
ing, upon  the  ground  that  Che  owner  of 
the  old  house  had  an  easement  in  the 
light  which  flowed  across  Pittenger's  lot 
of  whiuli  he  could  not  be  deprived  ;  and 
while  the  court  recognised  the  well- 
known  English  law  of  aDcienl  lightg 
with  n^rd  to  the  adverse  user,  jet  it 
placed  its  decision  npou  the  circom- 
stance  of  the  purchase  from  the  joint 
owner  of  the  (wo  lots,  and  (he  fact  that 
each  successive  owner  of  the  adjoining 
lot  took  it  with  notice  of  the  plaintilTs 
rights :  Robnm  v,  Pititngrr,  I  Green 
(N.  J.)  Eq.  ST.  It  is  to  he  observed 
ibat  the  court  afterwards  decided,  that 
where  one  buihls  a  house  on  the  boun- 
dary line  of  his  lot,  he  cannot  acquire  a 
right  to  tight  bv  adverie  nser,  and  the 
adjoining  owner  eannol  be  prevented 
fWnn  obstnictiug  the  windows  of  the 
former  :  King  v.  Miller,  A  Halit.  559. 
It  is  very  donblful  if  the  courts  of  New 
Jersey  would  follow  RiAaon  v.  Pillai- 
ger,  lapra,  at  this  dale  upon  the  same 
SUte  of  facta.  See  Huyden  v.  Dulcher, 
31  v.  J.  Eq.  SIT. 

So  in  England,  at  an  early  day,  it  was 
■aid :  "  If  I  have  a  house  with  certain 


lights  in  it,  and  lands  adjoin 
sell  the  house  but  keep  the  land 
neither  I,  nor  any  one  clain 
me,  can  obstruct  the  lights  I 
on  the  land  I  retained,  for, 
the  house  I  sell  an  ea»emcDl  ii 
abo:"  Pblmer  v.  Fltlcher,  1 
(1675)  ;  see  Chtrrg  r.  Sta„, 
Lampmnn  V.  Milkt,  9)  N. 
NidioU  V.  Chamberlaia,  Cro. 
flotiim  V.  SarMt,  Hob.  1 
doctrine  was  well  illnstrated 
T.  Klein,  SI  How.  Pr.  SS,  s 
dow  shatiera  swoog  oat  over 
ing  lot  owned  by  the  proprie 
house,  which  house  he  aflerw 
A  like  case  is  Story  t,  Odin, 
197;  and  the  principle  snni 
Rdetim  V.  Pillenger,  lapra, 
recognised  in  a  number  of  a 
See  Grain  t.  Oate,  IT  M 
TJayer  T.  Payn«,  1  Cnsh.  Sa; 
ilaUhati,  Vent.  S87  ;  Riviert 
Ry.  &  Mo.  a*  ;  Latala  v.  £ 
Paige  (Ch.)  169  ;  Siranthorou. 
entry,  9  Bing.  305,  See  ' 
Goodiein,  3  Ld.  Raym.  I0S3; 
Butt,  7  Hurl.  &  Not.  723  ;  I 
To«m,  33  Vl.  ass.  Rosaeell 
in  difterenC  phases,  was  three 
fore  the  court:  6  Hod.  IIG; 
Id.  SIS,  SSS.  Lord  Bolt,  si 
a  man  have  a  vacant  piece  o 
and  builds  thereupon,  and  t 
haa  very  good  lights,  and  he 
house  to  another,  and  afterwai 
upon  a  contiguous  piece  of  g 
lets  the  eonliguDUs  piece  of  ( 
another,  who  builds  therenpc 
nuisance  of  the  lights  in  the  fii 
the  lessee  of  the  first  ho«ae  abal 
action  upon  the  case  against  si 
en,  for  the  firat  house  was  g 
bim  -with  all  the  easements 
lights  then  belonging  to  il 
Durd  V.  Boiiblanc,  1  La.  Ann. 
So,  in  Maryland,  the  EnglisI 
u  CO  light  is  uphold  where  the 
two  adjoining  lots  conveyed  ont 
Jantt  T.  Jenkini,   94    Md.    I  ; 
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!f.  14.  The  Engtiih  doctrine 
tive  title  to  liKhi  >Dd  air  re- 
r  land  of  snotbor  penon, 
ID  nniiiternipted  naer  for 
m  and  npirarda,  bM  be«n 
ltd  and  declared  lo  be  the 
ilaware  in    all  iti   breadtb : 

iVaaroM,  \i  Am.  L.  Beg. 
ta  appended  in  the  Regular 
^tuiun  of  all  the  Ent^Iiah  and 
•Ml*  upon  this  luhject. 
bo  deeire  to  panne  the  lob- 
r,  iriil  tind  in  the  following 
W  doctrine  of  the  principal 
1  to  right  of  light  and  air : 
ai/hr,  16  Ch.  Biv.  3S5  ;  SO 
.  1TB— M.  R.  ;  Bama  *. 
1,,  *  Q.  B.  Di«.  49*  ;  48  L. 
it ;  Wamtr  t.  McBrfde,  36 
S.)  360. 

lortrioe  of  implied  grant  with 
light  and  air  coming  acrOM 
t  property  of  the  Tendor,  hai 
d  by  a  nmnber  of  courte: 
Jemmtt,  10  Barb.  S3T  ;  Tur- 
opm,  S8  Geo.  169 ;  Jhlmer 
-e,  a  Sandf.  Sup.  Ct.  316; 
,  Uaryuardt,  S4  Iowa  35  ;  i. 
:,.  Ree-  336  ;  Katlt  v.  H»ffa, 
!04. 

»  of  il<JUH  r.  StrieUr,  IS 
135;    Mayiard  V.   Ether,    17 

131;  CoUitr  T,  Pitnt,  7 
nd  Raitdali  t.  Saialenon,  111 
,  adopt  the  lome  view.  Bnl 
■ry  to  note  that  in  these  fonr 
the  adjoining  lot>  in  each  can 
iX  the  aune  initant — generally 
—and  that  the  gale  at  the 
1  of  both  lots,  had  mnefa 
m  it  1^  the  eonrta  in  deciding 
if  the  parties. 

ifei  hold  that  an  implied  grant 
mentin  light  will  he  nutained 
e«  of  real  neccMiiy  ;  and  will 
or  rejected  in  caraa  where  it 
lat  the  ownen  claiming  the 
an,  at  a  reaaonable  cost,  have 
la  other  light*  lo  bis  hnilding : 
58    Geo.    MB; 


Poudl  T.  SiMt,  9  W.  Va.  1  ;  1.  0.  18 
Am.  Rep.  619.  And  in  a  recent  En- 
glish case  this  riew  was  adopted.  A 
vendor  haring  conveyed  a  plot  of  land — 
part  of  hi*  property— to  A.,  without  any 
Teaerratioa,  and  snbaequcntly  anolher 
plot,  part  of  the  property  retained  and 
adjoining  the  first  plot  lo  B.,  upon  B. 
claiming  in  right  of  his  plot,  a  right  of 
Ijg^t  over  A.'a  plot,  which,  in  the  opin- 
ion of  the  court,  wa4  not  an  easement  of 
necessity,  it  was  held  that,  though  the 
eaaement  claimed  might  be  continnons 
and  apparent,  yet,  not  being  of  necessity, 
there  was  no  implied  reserTition  of  it  by 
the  vendor  out  of  hii  conveyance  to  A., 
and  B.  was,  therefore,  not  entilled  to 
it:  Whrddm  v.  Bimotn,  18  Am.  L. 
Reg.  646  :  a.  C.  la  Ch.  Div.  31  ;  48 
L.  J.  Ch.  893 ;  *\  L.  T,  387  ;  SB  W. 
Rep.  196.  The  same  reasoning  was 
applied  to  a  drain  in  BaaJail  v.  Jfc- 
LamgUia,  10  Allen  966;  IkMff  t. 
BoHon  ami  Maiat  Railroad  Co.,  68  Me. 
173. 

HxHDiTOBT  Ih^dhctiohH. — AnotheT 
impoTUni  part  of  the  decision  in  Ibe 
principal  case  is  the  Eranting  of  a  man- 
datory iiijunction  to  restore  the  property 
to  its  original  condition.  "  While  the 
JDrisdiclion  of  eqnity  by  way  of  manda- 
tory injunction  is  rarely  exercised,  and 
while  its  existence  has  even  been  ques- 
tioned, it  is  ncverthelees  too  firmly  es- 
tahlished  to  admit  of  doubt :"  High  on 
Injunction  (Sded.),  sect.  S.  It  has  been 
defined  as  follows:  "A  mandatory  in- 
junction is  such  as,  being  framed  in  an 
indirect  form,  compels  the  defendant  to 
restore  things  to  their  former  condlUon, 
and  virtually  directs  the  defendant  le 
perform  an  act:"  Joyce  on  Injunc- 
tion 1310. 

The  grounds  for  equitable  interposi. 
tion  by  mandatory  injanction  are  two- 
fold :  First,  the  inadequacy  of  any  le|tal 
remedy  to  secure  the  party  in  the  enjoy- 
ment of  his  rights ;  and  second,  to  pre- 
vent a  mol^plicity  of  sails ;  as  lo  cotu- 
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pel  the  restoration  of  running  water  to 
its  natural  channel,  when  wrongfullj 
diyerted  therefrom,  at  the  suit  of  the 
party  whose  lands  iuclade  either  the 
whole  or  a  part  of  such  channel :  Cor- 
ning V.  Troy  Iron  and  Nail  Factory,  40 
N.  Y.  191  ;  B.  c.  34  Barh.  485  ;  39  Id. 
31 1  ;  Lane  v.  Newdiyate,  10  Ves.  193  ; 
Longwood  Valley  Railroad  Co,  v.  Baker, 
12  C.  E.  Green  (N.  J.)  Eq.  166. 

The  rule  is  that  an  interlociitorj  order 
need  not  he  applied  for  where  the  in- 
junction sought  is  mandatory :  6W«  t. 
Abbot,  8  Jur.  (N.  S.)  987.  • 

Yet  mandatory  injunctions  are  al- 
lowed on  interlocutory  application ;  and 
the  practice  is  followed  where  great  and 
irreparable  injury  would  result  before 
final  hearing:  Robinson  t.  Byron^  1 
Bro.  C.  C.  588.  As  to  compel  the  re- 
moval of  tiles  placed  on  the  tops  of  chim- 
neys which  can  be  taken  off:  Hervey  v. 
Smith,  1  Kay  k  J.  392.  Or  to  pull 
down  a  building  that  was  clearly  a  nui- 
sance :  3  Dan.  Chan.  Prac.  1767  ;  by 
restraining  the  owner  from  permitting  it 
to  remain  :  Rankin  v.  Huskisson,  4  Sim. 
1 3.  8o  on  final  hearing :  North  of  Eng- 
land  Railway  Co,  y.  Clarence  Railway 
Co.,  1  Coll.  507. 

And  on  final  hearing  the  defendant  in 
another  case  was  compelled  to  remove  a 
plate  put  over  the  flue  of  a  chimney  so 
as  to  fill  the  house  with  smoke :  The  At- 
tomey-General  v.  Metropolitan  Board,  1 
Hem.  &  Mil.  321.  And  to  compel  the 
removal  of  combustible  jute  which  en- 
dangered the  plaintifTs  premises  :  Hep- 
bum  V.  Lardner,  2  Hem.  k  Alii.  345.  So 
an  injunction  was  ordered  to  restrain  per- 
mitting the  communication  complained  of 
(by  which  complainant's  mine  was 
fiooded),  to  remain  open.  The  injunc- 
tion was  to  prevent  the  flowing  of  a  mine 
by  restraining  or  removing  the  means  by 
which  the  defendant  continued  to  do  it : 
Mexborough  v.  Bower,  7  Beav.  127.  So 
an  injunction  agamei  preventing  the  plain- 
tiifiB  from  having  access  to  the  books  of 
the  firm,  and  keeping  them  at  any  other 


place  than  die  place  of  business  of  tlie 
partnership:  Greatrex  v.  Greatr^,  1 
De  Gex  &  Sm.  692 ;  or  excluding  bim 
from  exercising  his  right  as  a  partner  : 
Marble  Company  v.  Ripley,  10  WaU. 
839. 

So,  where  a  court  of  equity  decreed  i 
conveyance  from  the  defendant  to  the 
complainant,  and  the  defendant  refused 
to  deliver  up  the  premises  and  execute 
a  deed  therefor,  a  writ  of  injunction  to 
compel  a  delivery  of  the  possession  wju 
issued :  Garreteon  r.  Cole,  1  Har.  &  J. 
370. 

So,  to  quiet  title  as  against  an  oot- 
Btanding  deed,  and  cause  it  to  be  de- 
livered up.  But  a  decree  commanding 
the  delivery  of  the  deed  will  not  be 
granted  where  the  deed  appears  void  on 
its  face  :  PeireoU  v.  ElUoU,  6  Pet.  95. 

So,  to  restrain  the  defendant  from  per- 
mitting an  obstruction  to  remain  on  the 
plaintifi^s  roof:  Martyr  v.  Lawrence,  S 
De  Gex  J.  &  S.  261.  So,  to  restraiu 
the  defendant  from  permitting  a  build- 
ing erected  by  him  to  remain  in  the 
plaintiff's  right  of  way :  Krehl  v.  Bur- 
rell,  7  Ch.  Div.  551. 

So,  to  compel  the  closing  of  a  ditcfa 
unlawfully  opened,  by  which  the  plain- 
tifi*'s  lands  were  being  flooded  :  Foot  r. 
Broneon,  4  Lansing  47. 

So,  to  command  not  thereafter  to  con- 
tinue to  cause  to  flow  irregularly  a 
stream  by  which  the  plaintifTs  mill  biwl 
been  supplied,  and  the  current  of  which 
had  been  impeded  by  breaches  made  by 
the  defendant :  Murdock'e  Case,  2  Bland. 
(Md.)  Ch.  471  ;  a.  c.  20  Am.Cas.  381), 
and  note. 

So,  whore  the  defendant  had  cove- 
nfinted  with  his  vendor  to' erect  a  pump 
and  reservoir  at  a  well  or  spring,  which 
covenant  ran  with  the  fee,  it  was  held, 
though  it  was  not  one  of  which  the 
court  would  decree  specific  performance 
directly,  as  being  for  the  construction  of 
works  which  the  court  could  not  super- 
intend, yet  it  could  be  enforced  indi- 
rectly by  an  injunction  restraining  the 
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.the  dcrcntlitnt  fasd  >gi:«cd  lo 
id,  ft  rosnclalorj  injunciion 
i;rent  bim  Trom  illoviiiii;  (he 
lain  unpeHbmicil :  Slarei  r. 
TH  Raila-as  Co.,  2  Younge  4 

•at  nfotei  to  compel  ■  land- 
uir  the  demised  premises 
1  covenmted  lo  do  »u  :  Jarvit 
I,  10  C.  E.  Greeu  (N.  J.) 

jna  V.    (Firefinj  Bridj*  Co., 


IB,  ■ 


.  petiii 


I   for   ( 


0  prevent  the  company  Trom 
the  navigation  o(  the  Ohio 

t  bridge.  The  bridpe  wu 
ileird,  and  was  as  much  an 

■a  it  would  bo  when  corn- 
company  lo  change  its  bridge 
J  certain  given  Bpecificattons, 
do  it  bj  a  certain  date. 

provided  that  an  injunction 
ranted  agninst  the  muliciuua 
on   one's  owu  land  of  any 

1  tended  lo  annoy  or  injure 
:lor  of  adjacent  land,  in  re- 
I  use  of  the  «ame.  Wlicre  a 
01  ihas  stealthily  erected,  and 
ted  before  an  application  for 
on  ooald  be  made,  the  court 
I  injnn 


T.    WhUf. 
a  huildinc  wan 


Conn. 


with  c 


id  defendant's  original  gran- 
their  lots,  to  the  effect  that 
buildtnga  ihoold  be  erected 
)f  their  (ifo  lots,  and  the  de- 
tcceeded  in  getting  up  a 
lilding  befofe  a  restraining 
Id  be  obtained :  Giutiit  v. 
iL  Div.  33*  ;  Raalayi  v.  Htu- 

!K  an  action  was  brought  in 
at  ■  dmrch  corporation,  at. 
t   the   defendantii  had  taken 


poaKCseion  of  iK  church  building,  and 
pan  of  its  ofHcial  records,  and  weie 
threatening  to  sciw  llie  remainder  of  the 
records  and  all  its  temporalitica,  it  was 
held  tliatby  on  injunction  rcstrtuniiig  ibfi 
defendants  from  furlher  inlerlering  with 
tlie   properly  and   tempuraiities  of  the 

ofBcers  and  members,  could  be  rcsiorcil 
10  the  peaceful  poascsaiiin  of  its  rights, 
withont  any  funhcr  onlcr  of  court, 
e»ccpt  a  special  order  requiring  tlio 
defendants  to  restore  thai  portion  of  the 
records  of  the  corporalion  which  they 
had  taken  :  Lutkciaa  Ev.  Church  v, 
GritlgaH,  S*  Wis.  328.  Sec  Baplia 
Congrrgalivn  T.  Scaanel,  3  Grant  (I'a.) 
48. 

Where  the  defendants,  by  means  of  i 
tunnel  mn  into  a  mountain  at  a  lower 
altitude  than  complainant's  tunnel, 
wrongfully  intcroeptod  water  appro- 
priated by  complainant,  flowing  in  its 
said  tunnel,  and  diverted  it  therefrom,  ■ 
preliminary  injuiHition  was  granted,  re- 
straining the  continuance  of  said  diver- 
sion, although  obedience  to  the  injunc- 
tion rendered  it  necessary  for  the 
defendants  to  build  a  bulkhead  or  dam 
across  the  tunnel;  C.  S.  M.  Co.  ».  V. 
4-  G.  H.  W.  Co.,  1  Sawyer  470 ;  b.  c. 
Id.  tif,. 

A  mandatory  injunction  will  be  issued 
where  the  flow  of  water,  necessary  to 
run  a  large  factory,  has  been  cut  off; 
especially  so  wliere  the  amount  of  lou 
of  proiils  would  be  dilHculc  or  impossible 
to  estimate:  hniberg  v.  Eat  India 
Home  Ealalr,  S3  L.  J.  Eq.  39S. 

So,  health  othcers  may  be  restrained  by 
•  mandatory  injunction  from  allowing  a 
sewer  to  i^main  open  :  Ma«rhe,ter  RaO- 
fwuf  Co.  T.  WVfcmp  Board  of  Health, 
33  Beav.  909  ;  fin™  T.  Nem  Orltaiu, 
18  La.  Ann.  343. 

The  manager  of  a  business  ha«  been 
enjoined  from  excluding  the  owner  of 
the  business  from  the  premises  :  Eachiu 
T.  lUnt;  14  W.  R.  3S7. 

Where    the    lessee    oT   a   mine    had 
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worked  into  the  complainant's  premises, 
and  extracted  a  large  amount  of  ore 
therefrom,  a  mandatory  injunction  was 
granted  requiring  defendant  to  permit 
the  complainant  to  inspect  the  mine  for 
the  purpose  of  determining  the  extent 
of  the  injury :  Thomas  Iron  Co,  y,  Al- 
lerUown  Mining  Co,^  28  N.  J.  Eq.  77. 

In  case  of  the  obstruction  of  ancient 
lights  a  mandatpry  injunction  has  been 
allowed  to  restore  them  to  their  pre- 
vious condition  :  Kelk  v.  JPearaon,  L. 
R.,  6  Ch.  809.  Even  before  final  hear- 
ing: Bludel  V.  Rengy,  L.  R.,  3  Eq.  465. 
But  delay  may  waive  the  right  to  this 
extraordinary  remedy:  Senior  v.  Paw- 
son,  L.  R.,  3  Eq.  330. 

Where  the  defendant  had  entered  into 
a  covenant  restraining  the  erection  of 
buildings  upon  the  premises  conveyed 
to  him,  a  mandatory  injunction  was 
issued  to  compel  their  removal  when 
erected  in  violation  of  such  covenant, 
and  where  the  grantor  had  suffered 
actual  damage  :  Lord  Manners  v.  J(^n- 
«m,  1  Ch.  Div.  673  ;  Schwoerer  v.  Boifl' 
stoUf  99  Mass.  285. 

So,  where  a  husband  wrongfully  seized 
possession  of  his  wife's  separate  estate 
and  excluded  her,  a  mandatory  injunc- 
tion was  issued  to  restore  the  possession 
to  her :   Green  v.  Green,  5  Hare  400  n. 

No  doubt  if  a  public  highway  was 
closed  up  a  mandatory  injunction  would 
issue  to  compel  its  opening :  Stevens  v. 
Fhterson  and  Newark  Railroad  Co.,  20 
N.  J.  Eq.  126 ;  McDonogh  v.  Callo- 
way,  7  Robinson  442 ;  Newmorch  t. 
Brandling,  3  Swanston  99. 

In  Pennsylvania  a  mandatory  injunc- 
tion lies  at  the  suit  of  the  attorney- 
general,  to  compel  the  Lehigh  Coal  and 
Navigation  Company  to  restrain  the 
company  from  neglecting  to  repair  its 
canal,  dams,  locks  and  other  devices  for 
navigation  :  Buck  Mountain  Coal  Co.  v. 
Lehigh  Coal  and  Navigation  Co,,  50 
Penn.  St.  91. 

Where  a  railway  company  had  agreed 
with  a  man  to  make  a  road  at  a  certain 


level,  they  were  restrained  from  making 
a  road  at  a  lower  level  than  titer 
had  agreed  to  do:  Foster  v.  Btrming' 
ham,  ^.,  Railway  Co.,  2  W.  R.  378. 

A  court  may  compel  the  alteration  of 
the  elevation  or  form  of  a  building  so  u 
to  be  in  conformity  with  the  terms  of  a 
contract  or  an  act  of  the  legislature: 
Warden  of  Dover  Harbor  v.  South- 
eastern  Railway  Co.,  9  Hare  493; 
Franklyn  v.  TxUon,  5  Madd.  46. 

In  Wehb  v.  Bortland  Manufaeturiag 
Co.,  3  Sumn.  189,  a  mandatory  injoDc- 
tion  was  issued  to  prevent  the  diversion 
of  a  stream  to  the  injury  of  the  plaintifTs 
mill,  where  the  defendant  had  already 
done  the  act  which  caused  the  diver- 
sion. 

In  Goodson  v.  Richardson,  L.  R.,  9 
Ch.  Ap.  221,  an  injunction  was  granted 
against  permitting  water  pipes  to  re- 
main which  the  defendant  had  Uid  in 
the  plaintifTs  soil. 

Where  a  plaintiff  has  proven  his  right 
to  an  injunction  against  a  nuisance  or 
other  injury,  it  is  no  part  of  the  doty  of 
the  court  to  inquire  in  what  way  the 
defendant  can  best  rcJmove  it.  The 
plaintiff  is  entitled  to  an  injunction  at 
once,  unless  the  removal  of  the  injury  is 
physically  impossible  ;  and  it  is  the  duty 
of  the  defendant  to  find  his  own  wav  out 
of  the  difficulty,  whatever  inconvenience 
or  expense  it  may  put  him  to :  Attorney- 
General  V.  Colney  Hatch  Lunatic  Asyltm, 
L.  R.,  4  Ch.  Ap.  146. 

An  injunction  was  refused  to  compel 
a  common  carrier  to  transpcnt  goods  at 
the  rates  fixed  by  law :  Rogers  Looamo- 
five  and  Machine  Works  t.  Erie  Railway 
Co.,  20  N.  J.  Eq.  379. 

So,  a  mandatory  injunction  was  re- 
fused where  it  was  sought  by  dealers 
and  shippers  of  coal  to  compel  a  railroad 
company  to  allow  or  continue  to  the 
plaintiffs  ^uch  use  of  wharves  and  wharf- 
ing  privileges  for  shipping  coal  as  were 
required  for  their  business :  Audenried  v. 
Philadelphia  and  Reading  Railroad  Cb., 
68  Penn.  St.  370.     Such  an  injooction 


HENBY  V.  KOCH.                                           40; 

I  mllowed  to  compel  tbo  ro-  The  jurinliciion  bM   been  qneitionfd 

ft  wil]  which  had  been  over-  bal  ill  extatence  miui    be  idmitted  ■ 

remedj  being  ample  ■!  1>«;  iMjond    all   donbt.      It  miut,  bowCTec 

'arroll,  II   Ir.  Cb.  3T9.      So  be  exercised  wilh  caution,  and  la  Itrictl, 

itle  to  the  /nciu  in  gao  ia  in  oonSned  to  caaea  where  the  remedy  ■ 

will  not  be  iaiaed  to  put  the  law  ia   inadequate    for    the    purpOH  o< 

1    in    po«K»ion ;    Gawnf  t.  Jnstice,  and  the  reatonng  of  thinf^  b 

R.,  8  Ch.  8.  their  former  condition  ii  the  only  remed; 

Slim   Cili/  National  Bank  t.  which  will  meet  the  roquirtmenti  of  th 

luah  486,  a  mandatory   in-  caw.     If  there  ii  a  full  and  complet 

«  rcfnaed  on  the  ground  that  remedy  al  law,  or  if  tlie  injnry  done  cai 

lone,  if  Any,  was  complete,  be  aafflcientlj  eitimaled   and   properl; 

w  remedy  wa»  at   law.      It  compensaled  by  a  pecuniary  aum,  then 

to  compel  the  removal  of  a  ia   no  case  Tor  a  mandatory  injunction 

cted  acmu  acertain  pauage-  The  court  will  not  interfere  by  way  of 

the  conrt  in  fact  refused  the  mandatory    injnnclion    wilhoot    takin) 

lecauae  it  wai  of  the  opinion  into  coniidenition  the  comparative  con 

aa  noobstroction  of  theeaie-  Tenience   and  i neon Tenience  which   Ihi 

which  the   building  was  al-  granting  or  withholding  the  injnnctioi 

e  been  built.  wonld  canae  to  the  pnrtiea.     If  the  in 

T.  Board  of  Trade,  80  111.  Jnry  done  ia  capable  of  being  fully  am 

latnry  iujnnctinn  to  compel  abnndantly  compensated  by  a  pecuniar; 

onoTthe  plainlitf  tomember-  nun,   while    the    it»convenience    to   Ihi 

■aoriation  from  which  he  had  other  party  firom  granting  an  injnnctioi 

ully  expelled  was  refused.  would  be  serious,  the  court  will  not  inter 

I  a  party  entered    by  force  fere  by  way  of  mandatory  injunction 

etniies  of  another,  in  his  ab-  but  will  either  direct  an  inquiry  befon 

ndatory  injunction  to  compel  itself  in  order  tb  ascertain   the  mcainn 

up  possession  to  the  rightful  of  damages  that  has  been  actually  sns 

refused,   upon    the   groond  Uuned,  or  will,  on  diBmisaing  the   bill 

amage    was    already   done  :  reserve  to  tbe   plaintifT  his  right  to  pro 

Got,  50  111.  459.  ceed  at  law.     If  on  the  other  hand  th< 

:  the  damages  resulting  from  injury  is    of  so   serious    or   material   i 

1  of  ancient  lights  was  small,  character   that  the   restoring    things   l< 

7  injunction    to  iJpen  them  their  former  condition  ia  the  only  remedj 

.  r  WAttrr  v.  Whemall,  4S  which  will  meet  the  requirements  of  thi 
case,  or  if  tbe  ant  complained  of  is  it 

he  leading  aQthoriilea  Dpon  breach  of  an  express  stipulation,  the  iu' 

ays  :    "  Thougfa  a  court  of  junction  will  issue,  notwithatanding  Ihi 

10  jurisdiction  to  compel  the  amount  of    inconvenience    to   the  othei 

of  a  positive  act  tending  to  party.     If  the  act  complained  of  ia 


,  such  as     tinued  or  carried  on  after  clear  and  d 


of  a  work  already  executed,  tinct  notice  that  it  is  objected  to,   th< 

raming  the  order  in  an  Indi-  jurisdiction    will    be    exercised    mon 

Hnpel  a  defendant  to  restore  freely  than  in  cases  where  tbe  complaini 

sir  former  condition,  and  so  ia  not  made  until  after  it  is  completed : 

e  same  reaulla  as  would  be  but  the  mere  fact  that  the  act  complained 

ordering  a  poutive  act  to  he  ofhaa  been  continued  or  carried  on  aflci 

order  when  framed  in  aoch  notice  of   objection,  is  not  of   itself  s 

led  a  mandatory  injunction,  sufficient  ground  for  the  exercise  of  thi 
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jarisdiction,  if  the  injniT'  done  can  be 
amply,  abundantly  and  properly  com- 
pensated by  a  pecuniary  sum.  There  is 
no  rule  which  prevents  the  court  from 
granting  a  mandatory  injunction  where 
the  injury  sought  to  be  restrained  has 
been  completed  before  the  filing  of  the 
bill.  A  man  who  comes  to  the  court  for 
a  mandatory  injunction  should  use  due 
diligence  in  making  the  application. 
Mere  delay  will  not  be  fatal  to  the  ap- 
plication if  no  mischief  is  caused  thereby 
to  the  defendant,  and  the  delay  does  not 
exceed  a  reasonable  period;  but  the 
right  to  a  mandatory  injunction  is  gone 
if  there  has  been  unreasonable  delay, 
and  mischief  would  be  caused  thereby  to 
the  defendant.  A  bill  for  a  mandatory 
injunction  should  pray  for  a  prevcntiye 
remedy.  There  can  be  no  case  for  pre- 
vention where  what  is  asked  to  be  pre- 
vented has  been  actuallv  done :"  Kerr 
on  Injunction,  pp.  230,  231,  232. 

It  is  undoubtedly  the  case,  as  the  list 
of  authorities  cited  in  this  note  shows, 
that  mandatory  injunctions  are  more 
freely  and  frequently  granted  in  Eng- 
land than  in  the  United  States.  But 
the  writ  is  not  always  denied  in  this 
country.  The  citation  of  authorities 
abundantly  demonstrates  the  power  of 
courtp  of  equity,  or  those  with  equity  ju- 
risdiction, to  issue  such  writs  whenever 
there  is  an  equity  in  favor  of  it.  It  will 
be  observed  that  the  writ  was  issued  in 
those  cases  where  a  continuance  of  the 
injury  complained  of  would  work  a 
further  injury.  Where  the  injury  was 
already  done,  and  no  further  injury 
could  be  done,  there  the  writ  is  very 
properly  denied,  because  its  issuance  is 
not  necessary  for  the  preservation  of  the 
complainant's  rights  or  property.  A 
few  examples  will  illustrate  this.  A 
court  of  equity  will  always  intervene 
with  its  strong  arm  in  case  of  a  threat- 
ened danger,  and  it  has  the  power  to 
prevent  it  by  restraining  the  parties 
putting,  or  threatening  to  put,  it  in 
motion.     Suppose  a  company  was  sup- 


pljring  a  city  with  water  by  pipes  laid 
under  its  streets,  and  the  city  was  de- 
pendent upon  such  supply  of  water  to 
put  out  fires.     If  the  supply  was  unlaw- 
fully cut  off,  a  court  of  equity  would 
have  full  power  to  issue  a  writ  of  in- 
junction to  compel  the  company  to  cease 
preventing  the  water  from  flowing,  even 
though  it  required   the  keeping  up  of 
fires  under  boilers  for  that  purpose.    In 
such    a   case    a    mandatory  injunction 
would  undoubtedly  issue  at  once,  with- 
out waiting  for  a  final  decree ;  espedallj 
so  if  it  occurred  at  a  verv  drv  time,  when 
fires  would  be  likely  to  do  great  damage. 
So,  where  a  gas  company  wantonly  cnt 
off  the  supply  of  gas  from  a  large  city  in 
violation  of  a  contract,  leaving  the  dty 
in  darkness.      Or  where  a  public  and 
much  used  thoroughfare,  in  a  popnlons 
county  or  city,  is  obstructed,  or  a  water- 
course whereon  boats  run,  a  mandatorr 
injunction  would  issue  at  once  to  restore 
it  to  its  former  condition,  and  not  wait 
until  the  final  decree,  or  until  the  de- 
fendant was  indicted  and  convicted  of 
obstructing  a  public  highway.    An  in- 
structive case  upon  granting  a  tcmporarr 
mandatory  injunction,  is  that  of  7*he  Col*t 
Silver  Mining  Co.  v.  The   Virginia  and 
Gold  HiU    Water  Co,,   I   Sawyer  470. 
This  case  has  already  been  cited  in  this 
note.     The  first  opinion  was  delivered 
by  Judge  Sawyer.     He  granted  a  pre- 
liminary  mandatory    injunction.     Mr. 
Justice  Field  concurred   in  the  action 
of  Judge  Sawyer  upon  final  hearing  (Id. 
685),  saying :  **  The  owner  of  flumes,  ac- 
quoducts  or  reservoirs  of  water  might, 
for  instance,  flood  his  neighbor's  fields 
by   raising    the    sluice    gates  to   these 
structures,   and,  if  the   flowing  shookl 
not  be  speedily  stayed,   might  de^tror 
the  latter's  crops  ;  and  yet,  according  to 
the  argument  of  the  learned  counsel,  no 
injunction  could   issue   to   restrain  the 
owner  from  continuing  the  flood,  if  obedi- 
ence should  require  him  to  do  the  siiople 
affirmative  act  of  closing  his  gates.    The 
person  whose  fields  were  inundated  and 
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I  were  deatrojed,  in  the  case 
roDid  And  poor  uiisroction  in 
ihal  he  maat  wait  uaiil  linkl 
ire  my  procesa  could  iuue  to 
■hulling  or  Ihe  gatet,  and  he 
:onipeii5Stioii  foe  tbe  injuriei 
r  may  BUfTer  in  the  metntime, 
1  at  law." 

"  Olher  caaea  to  tbe  aune 
ght  be  cited,  bnl  tbcM  Are 
think,  to  show  that  ■  court 
u  juriHdiction  to  iune,  upon 
atory  ■pplication,  an  injuno 
will  operate  to  compel  the 
in  order  to  obcj  ii,  lo  do  inb- 
i.  It  ia  a  JDriidiclion  nhich 
be  exercised  in  a  cue  whore 
injury  would  follow  from  a 
do  tbe  act  required.  Some 
dged  cues  erince  a  disposi- 
:  part  of  the  court  to  restriet 
D  enlarge  thia  jurisdiction : 
T.  Glanorgani/u're  Canai 
.  &  K.  154).  Undoubtedly, 
.  porpoie  of  a  temporary  in- 
to preserve  the  property  in 
from  waate  or  destruction  or 
,  until  the  righta  and  equi  tiea 
testing  p»rtiei  can  be  fullf 
and  detemuned.  Usually 
■■  effected   by  restraining  any 

ance  of  the  injury,  the  com- 


which  bos  induced  the 
inTocation  of  the  authority  of  a  court  of 
equity,  would  lead  (o  the  waala  and  da< 
aimction  of  the  property.  It  ia  jtist 
here  wliere  the  special  Jarisdiclion  of  the 
court  i>  needed  to  restore  the  properly 
to  that  condition  in  which  it  existed  im- 
mediately prevediog  Ihe  commencement 
of  the  injury,  so  that  it  may  be  presetted 
until  Qnal  decree:"  Id.,  p.  693.  See 
also  the  restraining  orders  gran  led  in 
Soulhem  Eiprtu  Co.  v.  NaihniUe,  C.  J- 
S.  L.  Railwag,  SO  Am.  Law.  Reg.  N. 
S.  590,  aod  cases  cited  in  note. 

On  the  contrary,  in  the  case  of  Audta- 
rud  V.  mladelphia,  j-f.,  RaUroad  Co., 
69  Penn.  St.  370,  and  Jtogeri  Locomo- 
tive and  Machine  Worii  T.  Erie  RaUmt^ 
Co..  5  C.  E.  Green  (N,  J.)  387,  strong 
griiundi  were  taken  agunst  tbe  granting 
of  mandatory  injunctions  upon  prelimi- 
nary hearing,  and  the  power  of  courta  in 
Huch  cH«!a  practically  denied. 

Thme  instances  in  which  a  mandatory 
injunction  has  been  granted,  in  many 
cases  upon  final  bearing,  resemble  very 
closely  titc  enforccineni  of  the  decree  of 
a  court  of  equity  by  a  writ  of  execalion 
or  the  like.  Where  such  a  writ  is  issued 
to  compel  performance  of  a  coDtract  or 
coTenanI,  it  rery  closely  resembles  a 
decree  for  spedfic  performance. 

W.  W.  Thouitov. 

ludiaiiapolij. 


United  States  Circuit  Court,  District  of  Oregon. 

•ARE  t..  HOME  MUTUAL  INSURANCE  COMPANY. 

:t  for  insurance  against  loss  by  Arc  is  a  contract  of  indemnity  ;  and  a 
hat  end  with  a  person  who  has  no  insurable  interest  in  the  properly,  or  who 
sin  any  pecuniary  loss  by  injury  thereto,  ia  a  mere  wager,  contrary  lo 
f  and  void. 

m  who  has  a  legal  or  equitable  interest  in  property,  or  is  so  related 
1  injury  lo  it  may  canse  him  pecuniary  loss,  has  an  insurable  interest 
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he  cannot  nearer  from  the  insarer  upon  an  injnrj  thereto  as  for  a  ]of 
untesa  be  alw  shows  that  the  judginenl  debtor  has  not  sufficient  prop 
of  which  the  judgment  can  be  satietied. 

While  the  inaurer  may  be  estopped  to  insist  on  conditions  and  rest 
tained  in  a  policj  issued  with  a  knowIcilKe  ot  facia  inconsistent  thfre 
partj  to  n  contract  of  insurance  which  is  Toid  aa  being  cODlrary  to  put 
estopped  to  deny  its  legality. 

Thb  plaintifT,  a  citizen  of  Oregon,  bronglit  this  actic 
the  defendant,  a  corporation  formed  under  the  laws  of 
aud  doing  business  in  Oregon,  to  recover  the  sum  of  j 
interest  since  March  lat  1882,  on  a  policy  of  insuranc 
amount,  against  loss  by  fire. 

The  case  was  heard  upon  a  demurrer  to  the  compla 
question  argued  was,  had  the  plaintiff  an  insurable  inte 
property  destroyed  ?     Tiie  facts  are  fully  stated  in  the  o] 

W.  Scott  Beebe,  for  the  plaintiff. 

Ot/rua  Dolph,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Deadt,  J. — From  the  amended  complaint  it  appeni 
July  26th  1881,  Aaron  and  Ben  Lurch  were  partners 
name  of  "Lurch  Brothers,"  and  as  such,  owned  a  lot : 
Grove,  Lane  county,  Oregon,  of  the  value  of  ^lOO,  tog< 
a  warehouse  thereon  of  the  value  of  $1300 ;  that  on  Dei 
18T8,  the  plaintiff  obtained  a  judgment  against  said  fi 
Circuit  Court  of  the  state  for  said  county,  for  the  sum 
which  judgment  was  duly  docketed  before  said  July 
thereafter  was  a  lien  thereon ;  that  on  said  last-menti 
the  defendant,  in  consideration  of  the  premium  of  $18. ^ 
it  by  plaintiff,  insured  him  against  loss  or  damage  by  i 
warehouse,  for  one  year,  in  the  sum  of  $900,  and  tha 
ruary  14th  1882,  said  warehouse  was  totally  destroje 
whereby  the  plaintiff  was  damaged  ?1300. 

The  complaint  also  states  that  on  March  1st  1882,  th 
loss  was  furnished  and  the  same  adjusted  at  $900,  an 
defendant  at  all  the  times  mentioned  well  knew  that  th' 
was  owned  by  "  Lurch  Brothers,"  and  the  nature  of  the 
interest  therein, 

A  contract  for  insurance  against  fire  with  a  person  i 
an  insurable  interest  in  the  property,  or  subject  of  the 


SPARE  ».  HOME  MUTUAL  IKS.  CO.  411 

I  wager,  and  considered  void  on  grounds  of  public  policy. 
e  the  only  interest  that  the  assured  has  in  the  property  is 
ction  by  fire,  the  transaction  is  a  direct  incentive  to  fraud 

ul  contract  of  insurance  against  fire  is,  therefore,  a  con- 
ndemnity — an  engagement  to  make  good  to  the  assured  a 
'  loss  sustained  by  him  on  account  of  injury  to  the  pro- 
question.  Therefore  it  is  said  that  the  assured  must  have 
3t  in  the  property  injured,  for  otherwise  he  can  suffer  no 
by :  Woods  Fire  Ins.,  sect.  248 ;  Rohrbaeh  v.  Germania 
.  Co.,  62  N.  Y.  52 ;  Qrevemeyer  v.  Southern  Mat. 
.  Co.,  62  Penn.  St.  340 ;  McDonald  v.  Admr.  of  Black, 
191 ;  Carter  v.  Humboldt  Fire  Im.  Co.,  12  Iowa  287 ; 
London  Amurance  Co.,  1  Burr.  489;  Mancox  v.  FUh- 
Co.,  8  Sumn.  134. 

lat  is  such  an  interest  in  the  property  is  not  altogether 
u  the  authorities. 

tneox  V.  Fi»hing  Int.  Co.,  3  Sumn.  140,  Mr.  Justice 
ys,  "  that  an  insurable  interest  is  «ui  generU,  and  pecu- 
texture  and  operation  ;"  and  that,  "  it  sometimes  exists 
ere  is  not  any  present  property,  or  jug  in  re  or  jut  ad 
n  Rohrbach  v.  Germania  Fire  /««.  Co.,  62  N.  Y.  54, 
J.,  said,  this  interest  need  not  amount  to  a  legal  or 
title  to  the  property,  but  that  **  if  there  be  a  right  in  or 
le  property,  which  some  court  will  enforce  upon  the  pro- 
■ight  so  closely  connected  with  it,  and  so  much  dependent 
upon  the  continued  existence  of  it  alone,  as  that  a  loss 
operty  will  cause  pecuniary  damage  to  the  holder  of  the 
inst  it,  he  has  an  insurable  interest." 
ingly,  it  has  been  held  that  a  person  having  a  specific  lien 
serty  as  a  security  for  a  debt,  such  as  a  mechanic  or  mort- 
,s  an  insurable  interest  therein,  and  that  although  he  may 
the  personal  obligation  of  his  debtor  for  the  payment  of 
:  Carter  t.  Humboldt  Fire  Int.  Co.,  aupra.  And  in 
■  V.  Riee,  27  N.  Y.  163,  it  was  held  that  the  creditors  of 
ent  estate  had  an  insurable  interest  therein,  upon  the 
lat  the  same  was  pledged  by  the  law  to  the  payment  of 
of  the  deceased.  See  also  comments  on  Chief  Justice 
apinion  in  this  ca^ie.  by  FoLUER,  J.,  in  Rohrbach  v.  Qer- 
re  Int.  Co.,  62  N.  Y.'57. 
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But  no  case  has  been  found  in  which  it  was  held  that 
creditor,  by  reason  simply  of  hla  lien  on  ihe  judgment  d< 
perty,  has  an  insurable  interest  therein.  In  Qrevemeyer 
SHre  Ing.  Co.,  tupra,  it  was  distinctly  held  that  he  had 
decision  is  placed  on  the  ground  that  "  a  judgment  is  a  { 
not  a  specific  lien.  If  there  be  personal  property  of  i 
it  is  to  be  satisfied  out  of  that.  If  there  be  not,  then  it 
all  his  real  estate  without  discrimination,  and  hence  the 
not  interested  in  the  property  as  property,  but  only  in 
It  does  not  appear  from  the  report  of  the  c&ae  whether 
bad  other  property  out  of  which  the  judgment  might 
satisfied  or  not. 

In  considering  this  question  it  ought  not  to  be  overl 
insurance  against  loss,  to  the  party  insured,  by  fire,  is  a 
intended  and  calculated  to  preserve  and  promote  the  fi 
curity  and  stability  of  the  community,  and  therefore  oi 
regarded  with  favor  and  upheld  by  the  courts.  On  the  c 
a  wagering  policy,  by  which  the  assured  is  to  receive  tht 
upon  the  destruction  of  the  property,  although  he  loi 
thereby,  the  courts  will  not  enforce. 

But  in  my  judgment,  whoever  is  in  danger  of  loss  by 
to  be  allowed  to  insure  against  it.  Whenever  it  appear 
assured  has  a  pecuniary  interest  in  the  preservation  of  t 
matter  of  the  insurance  against  injury  by  fire,  he  has  sue 
est  therein,  or  holds  such  a  relation  thereto,  as  gives  him 
protect  himself  by  insurance. 

A  judgment  creditor,  in  Oregon,  upon  the  docket! 
judgment,  has  a  lien  upon  all  the  real  property  of  the 
debtor  witbin  the  county,  as  a  security  for  his  debt :  Ort 
C.  P.  sect.  266,  But  such  lien  cannot  be  enforced,  i: 
personal  property  can  be  found  to  satisfy  the  judgment : 
273. 

Under  these  circumstances  if  it  appears  that  the  debt 
personal  property  and  that  his  real  property,  with  the  c 
improvements  thereon,  is  not  more  than  snSicient  to 
judgment,  I  think  the  creditor  ought  to  be  regarded  as 
insurable  interest.  Although  he  has  no  legal  or  equitat 
or  interest  in  the  property,  he  certainly  sustains  such 
thereto  that  any  injury  to  it  would  cause  a  correspondii 
him ;  and  nothing  more  than  this  can  be  said  of  the  right 
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echanic  or  even  the  legal  owner  to  insure.  In  the  corpus 
Dperty  insured  be  may  have  no  interest  or  estate,  but  be 
□niary  interest  iu  its  preservation  and  maj  sustain  a  loss 
itrnction:  Springfield  F.  ^  M.  Int.  Co.  v.  Allen,  48  N. 

ben  the  judgment  debtor  has  personal  property  out  of 
)  judgment  can  be  made,  or  wlitn  the  real  property  upon 
B  a  lien  is  clearly  more  than  sufficient  for  that  purpose,  is 
nent  creditor  thereby  precluded  from  protecting  himself 
nee  against  possiltle  loss  fVom  injury  to  his  security  by 
lis  is  a  question  upon  which  no  direct  decision  has  been 
But  upon  general  principles  1  think  the  creditor  has  an 
interest ;  that  is,  be  sustains  such  a  relation  to  the  subject 
im  an  interest  in  its  preservation  against  fire.  The  law 
judgment  creditor  a  lien  on  hia  debtor's  real  property  aa 
for  his  debt,  and  whatever  may  be  its  value  as  compared 
imount  of  the  debt,  if  this  value  is  chiefly  or  even  partly 
:he  buildings  thereon,  and  is  therefore  liable  to  be  depre- 
fire,  the  creditor  sustains  such  a  relation  to  the  property 
ay  insure  against  loss  by  this  injury  tc  his  security.  And 
at  the  debtor  ha?  more  or  less  personal  property  at  the  time 
'ial.  When  the  creditor  concludes  to  enforce  bis  judgment 
inal  property  may  have  been  destroyed  or  disposed  of. 
*  the  real  property  to  which  the  lien  extends,  and  upon 
insurance  is  effected,  is  then  of  much  greater  value  than 
it  may  be  of  much  less  value  before  the  creditor  levies  hia 
upon  it.  And  if,  in  the  meantime,  it  should  be  injured 
)  would  sustain  a  loss  which  he  ought  to  be  allowed  to 
mself  against  by  insurance. 

verthelesa,  the  lien  of  a  judgment  creditor  is  a  general 
specific  one.  And,  although,  as  we  have  seen,  circum- 
!iy,  in  particular  cases,  make  it  the  same  in  effect  aa  a  spe- 
these  are  not  to  be  presumed,  but  must  be  shown. 
itract  for  insurance  being  one  for  indemnity  only,  it  follows 
e  the  judgment  creditor  may  insure  himself  against  loss 
from  fire  to  the  whole  or  any  part  of  hia  security — the 
ipon  which  his  judgment  is  a  lien — yet  before  he  can 
k  such  contract  aa  for  a  loss  sustained  by  the  peril  insured 
t  must  appear  that  at  the  time  of  the  fire  the  amount 
Igment  could  npt  have  otherwise  been  made  on  an  execu- 
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r,  his  interest  being  that  of  a  judgment  creditor,  an 
he  property  of  his  debtor  was  not  necessarily  a  loss  to 
t  depended  upon  the  condition  in  which  it  left  the  debtor, 
had  Hufficient  property  liable  to  an  execution  wherewith 
he  judgment,  the  creditor  lost  nothing  by  the  fire.  As 
ery  day  he  simply  insured  against  a  possible  loss,  which 
tonate  enough  not  to  sustain. 

The  demurrer  in  sustained. 


tfiacts  of  recent  decisions, 
ficpremk  court  ot  the  united  states* 
8upkeme  court  of  arkansas.' 
supreme  court  op  illinois.' 
supreme  court  of  maine* 
supreme  court  of  rhode  island.* 
Admiralty. 
DattrvclioK  of  Yeud  brjore  Breaking  Ground  rm  right  to 
i  Expenaei. — Where  a  Teasel,  before  site  breaks  ground  for  a 
>o  injured  by  Gre  that  the  coat  of  her  repaira  would  exceed 
hen  repaired,  and  she  is  rendered  unseaworthj  and  incapable 
freight,  a  contract  of  affreightment  for  the  carriage  of  cottnn 
foreign  port,  evidenced  by  a  bill  of  ladin;;,  coiitaioing  the 
aslomary  eiceptiuDs.  and   providing  for  the  paynieot  of  the 
ley  on  the  delivery  of  the  colton  at  that  port,  is  thereby  dis- 
,hat    the    shipper  isnot  liable   for  ao;  part    of  the  freight 
for  any  of  the  eipenees  paid  by  the  veaael  for  compreasin); 
;  the  cotton :  ElUt  t.  Inmramx  Co.,  S.  C.  U.  S.,  Oct.  Term 

Agent.  See  Altaehnumt. 
Attachment. 
Officer  to  break  into  Premi'tt. — An  officer  may  break  into  a 
er  building  not  connected  with  a  dwellin<;-hniise  in  order  to 
Si  of  attachment,  provided  he  first  hrUh  admission,  if  anj 
reKHl  to  grant  it,  and  is  refused  r  Clark  v.  Wihon.  14  R.  I 
lOt  obliged  to  aeek  elsewhere  tor  chattels  to  attach  before 
to  such  shop  or  building:  Id.     • 

I  f  xprrs^lj  for  Che  American  Lkw  Register,  rnmi  the  nrifcinal  opinioni 
)cl.  Term  18B2.     The  cmsb  >rill  probaWj  appear  in  17  Otro. 

D.  Tamer,  Eiq.,  Reporter  :  to  appear  in  39  Ark.  Keporti. 
m.  N.  L.  Freeman,  Reporter  ;  to  appear  in  IDS  III.  ReporU. 

W.  Spaaldinfc,  Eaq.,  Reporter  ;  to  appear  in  74  Me.  Reports, 
■nold  Orccn,  Eiq.,  Reporter  ;  loappeu-  in  14  R.  I.  Reports. 
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Satik  Depotit  ai  Agent. — A.  sued  B.  and  attached  B. 
deposit  in  a  bank.  The  bank  iu  its  disclosure  aa  gNrnisbee  i 
the  deposit  was  in  the  name  of  "  B.,  igeot ;"  that  it  knew 
any  principal  for  whom  B.  was  ageot,  and  that  B.  had 
known  an;  principal.  It  appearing  that  no  one  had,  as  pri 
claimed  the  deposit  either  before  or  after  the  garnishment : 
the  bank  was  liable  as  garnishee  of  B.  :  Procter  v.  Greene, 

Bills  and  Notes. 

Note  tigned  at  TreatHTfr. — In  an  action  npon  a  note  res 
lows  :  "  For  value  received  as  treasurer  of  the  town  of  M 
promise  to  pay  D.  M.  Rosb  or  order  $160  in  one  year  frod 
interest.  Wm.  G.  Brown,  ireaaurer,"  it  was  not  shown  or  c 
the  treasurer  was  authorized  or  had  the  permission  of  the 
corporate  capacity  to  issue  the  note  in  its  behalf:  Held,  ih 
must  be  regarded  as  the  note  of  Brown,  and  cot  the  note  ol 
Ro»»  V.  Broun,  74  Me. 

Indortement  of  paid  Note — Warranty. — An  indorser  of  a 
that  has  been  paid  is  liable  upon  his  indorsement  as  upon  a  m 
and  no  notice  or  demand  is  necessary  to  Gi  his  liability. 
dorser  of  past  due  or  dishonored  paper  impliedly  warrants  tha 
eisting,  unpaid  obligation  ;  just  as  he  warrants  that  it  ia  g 
not  a  forgery,  or  that  it  is  not  tainted  by  an  illegal  cons 
gaming  or  usury  :  Airy  v.  Nelion,  39  Ark. 

Common  Carriers. 
LiahiUty  at  Imurert — Contract  limittnt/  Liahilittf. — At  c( 
a  conimon  carrier  is  an  insurer  of  the  goods  which  he  underlal 
and  a  contract  of  exemption  from  liability  as  insurer  for  loss 
must,  like  other  contracts,  be  founded  upon  some  considerati 
T.  Little  Rock,  M.  &  T.  RailToad  Co.,  39  Ark. 

CONTBACT, 

Broker — Sii'l/or  Moneyt  Aduanced  and  Service*  Rendt 
rying  out  Alleged  ImToortd  Contract — Emdence. — Eviden 
overwhelmin;rly  large  proportion  of  all  contracts  made  for 
duoe,  at  the  Board  of  Trade  of  Chicago,  are  mere  seltlemen 
ences,  is  not  sufficient  to  justify  a  jury  in  presuming  that  bi 
nature  of  the  transaction  in  any  particular  case  :  Rovniree  ' 
C.  U.  8.,  Oct.  Term  1882. 

Where  plaintiffs  do  not  sue  on  snch  contracts,  bat  for  i 
formed  as  brokers  and  for  money  advanced  for  defendant  at 
though  it  is  possible  they  might,  under  some  circumstancet 
nected  with  the  immorality  of  the  contract  as  to  be  affecl 
proved,  they  are  certainly  nut  in  the  same  position  as  a  par 
the  enforcement  of  the  original  agreement :  Id. 

Corporation. 
Slreel  Railway — Power  to  vie  Sleam — Charter, — A  ohai 
ising  a  company  thereby  incorporated   to  maintain  and  opei 
railway  along  and  over  a  public  street  in  an  incorporated  t 
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s  to  the  oharactur  of  the  motive  power  t«  ha  used  tor  propel- 
ouipaoy's  on,  will  be  loteaded  u  giving  tlie  right  to  nse  that 
lotive  power  wbiuh  would  be  moat  conducive  to  the  best  inler- 
ifety  of  the  public  haviog  ocoasioo  to  use  the  street  as  «  oom- 
way,  and  which  whs,  at  the  tiuie  of  poMJng  the  charter,  ia 
ue :  North  Chicago  Citg  RaHteay  Go.  t.  Totim  of  Lake  Vievi, 

Dauaoes. 
■Penalty — Liquidated  Dtimagtt. — When  a  bond  in  given  in 
f  five  hundred  dollars,  to  be  paid  on  the  failure  to  inalce  a 
I  oertaiD  parpose  and  in  a  specified  time,  the  sum  is  to  be 
U  a  peDsltj  and  nut  liqaiduled  damages :  Umith  v.  Wedt/- 
Me. 

ol'  monej  in  grou,  to  be  paid  for  tbe  Don -performance  of  a 
,  as  a  general  rule,  to  be  considered  as  a  penaltv  and  Dot  liqui- 
ages:  Id. 

of— Neglect  to  Supply  Article*  &iW.— The  true  measure  of 
nr  a  breach  of  a  contTHCt  to  sell  and  deliver  five  hundred 
uit  jars,  a  part  of  which  only  were  delivered,  ia  the  difference 
le  contract  price  and  the  market  value  of  such  articles  at  the 
ilace  fixed   by  the  contract  for  delivery.      If  sudh  articles  can 

JD  the  marlcel  where  by  the  contriiot  tbey  were  to  have  been 
they  may  be  bought  in  the  Dearest  market,  and  the  additional 
ting  tbem  there  will  be  the  cost  id  the  market  where  tbey 

delivervd:  Capen  v.  De  Steiger  (f/au  Co.,  105  111. 

Deoedknts'  Estates. 
*  by  Debtor  to   Foreign  Adtninittrator. — When  a  debt  doe  to 

person  is  volontarily  pnid  by  tbe  debtor  at  hia  own  domicil  io 
vhich  DO  admin istiution  has  beeD  takeo  out,  and  in  which  do 
r  Dezt  of  kin  reside,  to  aa  administrator  appointed  in  another 
the  suDi  paid  U  inveDtoried  and  accountea  fur  by  him  in  that 

payment  is  good  as  against  an  administrator  afterwards 
in  the  state  in  which  tbe  payment  is  miide,  although  this  is 
r  the  dumicil  of  the  deceased  :    WUkint  v.  ElUtl,  8.  G-  U.  S., 


•e  6y  Third  Party  in  Name  of  one  of  the  Partie$ — Subte- 
nnwledgment — Egtoppel. — A  deed  signed  by  B.  with  A.'b 
L's  presence,  and  under  A.'s  direction,  is  the  deed  of  A. : 
Bates.  14  R.  I. 

hoae  name  is  signed  by  another  to  ■  deed,  so  far  acknowledges 
s  to  induce  third  persons  to  act  od  it  as  his,  he  may,  without 
1  writing  of  an  estoppel,  be  held  precluded  from  subsequently 
e  deed  :  Id. 

Equitt.     See  Limitationt,  Statide  of. 
— Bill  of   Remeto—Time  for    Filing    Extended  when  an 
id  lieen  taken. — A  decree  was  made  hy  a  Circuit  Court,  in 
18T3,    against    two    plaiutiffa.      Id    January    1874,   they 
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appealed  to  this  court.  In  Dooeniber  1675,  the  appeal  wag 
for  the  failure  of  the  appcllanta  to  file  aod  <i<.oket  the  cati 
court.  Id  September  1876.  a  hill  of  review  was  filed  for  erro 
Sdd,  that  the  bill  was  filed  iu  time,  though  not  within  two  j 
the  making  of  the  decree,  because  the  control  of  the  circuit  i 
the  decree  was  suspended  during  the  pendency  of  the  app< 
mincer  v.  Poicer$,  S.  C.  U.  S.,  Oct.  Term  1882. 

Obttructing  Public  Way — Special  Damage — Right  to  brit 
A.  61ed  a  bill  in  equity  against  B,  to  prevent  his  obstruoting 
land  between  their  estat^  and  houses,  which  originallv  belo 
half  to  the  estate  of  each,  but  which  had  become  a  public  wi 
years'  use.  A.  charged  that  Che  only  access  to  his  back  dooT 
was  through  the  way  over  this  strip  of  luud.  On  demurrer  tc 
Held,  that  the  bill  sufficiently  charged  special  damage  to 
plainant. 

Held,  further,  that  the  bill  was  maintainable  to  enjoin  B 
atructing  the  strip  as  a  private  way,  A.'s  right  not  being  ■ 
the  public  rights  subsequently  acquired. 

Beifl,  further,  affirming  Sprague  v.  Rhodes,  4  R  I.  301,  Ih 
was  inaintainsble  to  remove  the  nuisance  complained  of,  tl 
complainant  might  have  other  remedies,  and  though  the  bil 
neither  irreparable  mischief  nor  b  right  established  at  law: 
Tiffany,  14  R.  I. 

Estoppel. 
When  mere  Silence  not  Sufficient. — If  one  s(an<ls  by  silenl 
should  assert  his  claim,  and  by  that  ioduoes  a  purchaser  to  b 
he  has  nooe,  he  will  be  estopped;  but  a  mere  knowledge  tl 
about  to  purchase,  does  not,  of  itaeif,  impose  upon  the  on 
equity  the  duty  of  seeking  him  out  and  advising  him  i 
Bramble  v.  Ktngibury,  39  Ark. 

Eyidenck. 

GMveriatiotu  at  to  Written  Cohtraet. — Conversation  be 
parties  to  a  written  contract,  afler  it  baa  been  executed  and 
relating  to  a  change  of  aome  of  its  provisions,  is  admissible  in 
Oakland  Ice  Co.  v.  Maxey,  74  Me. 

HnsBAND  AND  WiFK.     See  Replevin. 

Irrevocable  Poicer  of  Attorney — When  valid. — An  "  irrevoc 
of  attorney"  to  collect  rente,  given  as  security  for  money 
between  the  parties  an  equitable  mortgage  of  the  rents  ;  Jut 
Co.  V.  McGuinnett,  14  R.  I. 

Such  a  power  of  attorney  executed  by  a  married  woman  an 
edged  in  the  statutory  form  for  a  married  woman's  deed  ia  vi 
her:  Id. 

Injumction. 

When  granted  to  prevent  a  TVei^H.— An  injunction  will 
prevent  a  simple  trespass  to  property,  oonsisung  of  a  single 
the  person  committing  or  threatening  the  treapasa  is  able  ta 
damages :  but  if  he  is  insolvent,  and  tiesposses  of  a  grav< 


ABSTRACTS  OF  RECENT  DECISIONS.  419 

itened  to  be  repeated,  equity  will  interfere  to  prevent  the  wrong 
ining  the  threilened  treipaai :   Owent  j.  VroittU,  10&  III. 

Insoltkdt  Law. 
0/  United  Slatet  Bankrupt  Law  on—Revival  o/— The  HRlDe 
law  of  1878  wu  a  valid  law  when  enacted,  though  its  operation 
eoded  bj  the  United  Suus  bankrupt  luw  theo  exiRting.  When 
X  of  the  bankrupt  law  took  effect  tbe  innolvent  law  went  into 
I,  and  took  cogoiaasce  of  all  acta  within  its  proviaioDB  done 
irafl  BO  BUBpended,  and  applied  to  contnct«  made  during  that 
ilmer  t.  Hixon,  74  He. 

Imsukanox.  See  Partntrthip. 
ption  0/ Property  by  Location — Svbtequeat  Jiemotal — A  policy 
ince  Bgainat  &re  was  issued  tin  articles  of  furoitare  described 
antaioed  in  bouse  No. — ,  McMilleo  b treat,  Providence,  R.  I." 
ired,  without  the  knowledge  of  the  insurer,  removed  these 
a  a  house  in  another  street,  where  they  were  consumed.  Held, 
statement  of  tbe  locality  of  the  furniture  was  to  be  construod 
inning  warranty.  3eld,J\irther,Te^eninf:  Lyonty.  Proeidenee 
Urn  Int.  Co.,  13  R    I.  347,  that  the  insured  could   not  recover: 

Providence  Waikington  Int.  Co.,  14  R.  I. 

•Right  to  abandon  Property — A  policy  of  loBnrBpoe  is  only 
;t  of  indemnity  against  actus!  loss  ;   and  the  consignee  of  gooda 

in  transit,  has  no  right  to  abandon  tbem  to  the  ioEnrance  com- 
[  claim  the  whole  inBurance,  except  in  case  of  total  Iobb,  or  of 
ous  damage  as  to  render  theai  unuiarketuble  :  Bickt  t.  McGehee, 

Intoxicatino  Liquob. 
tfrom  United  State* — Omittion  to  obtain  State  Licente. — A 
rom  tbe  United  States  to  sell  liquor  does  not  excuse  one  from 
;  license  also  as  required  by  the  law  of  the  State;  and  a  sale 
a  steamboat  or  on  land,  without  license  from  the  connty  court 
>nnty,  is  unlawful :  Pterion  v.  Tke  Stale,'39  Ark. 

Judicial  Sale. 
if  Caveat  Emptor — Warranty  by  Executor. — It  is  a  general 
settled  rule,  that  the  doctrine  of  eaueal  emptor  applies  to  alt 
sales,  under  which  falls  an  administralor's  sale  of  lands  of  hiB 
to  pay  debts  of  the  esUte:  Tilley  v.  Bridget,  105  III. 
Iministrator  or  executor  seiling  lands  under  a  decree  of  court 
ithority  to  warrant  the  title  of  tbe  land  he  sells,  and  the  pur- 
:  such  Bale  is  hound  to  examine  the  title,  or  purchase  at  his 
f  be  buys  without  an  examination,  and  obtains  no  title,  he 
a  general  rule,  suffer  the  loss  arising  from  his  neglect,  unless 
mistake  baa  entered  into 


Limitations,  Statute  of. 
gaintt  t)ov»ty. — The  Statute  of  Linitatione  may  be  plesded  by 
in  bar  of  an  acliou  vgainst  it :  Qainet  v.  Hot  Sprinyi  Covnty, 
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Action  against  Carrier /or  Delay. — In  aD  aotion  for  damages  against 
a  railroad  com  pan  j  for  uoreasoDabie  delay  io  the  traosportatiou  uf  tuer- 
cliandiae,  where  a  portion  of  such  uoreaBonable  delay  occurred  more 
than  six  years  prior  to  the  date  of  the  writ,  and  continued  so  that  a  por- 
tion of  the  delay  was  within  the  six  years  :  Heldy  that  whatever  damage 
was  occasioned  by  such  delay  as  occurred  more  than  six  years  before 
the  commencement  of  the  suit,  was  barred,  but  such  damage  as  was 
occasioned  by  inexcusable  delay  within  that  time  was  recoverable: 
Jones  V.  Grand  Trunk  Railway  Co.,  74  Me. 

Master  and  Servant. 

Liahility  of  Master  for  Negligence — Duties  as  to  Employees. — A 
master  is  not  liable  for  an  injury  to  a  servant  occurring  from  the  negli- 
genco  of  a  fellow-workman,  unless  the  latter  was  known  to  be  careless 
or  incompetent,  so  as  to  impute  negligence  to  the  master  in  emplojiag 
bim  :  Fones  v.  Phillips^  39  Ark. 

When  the  performance  of  duties  peculiar  to  the  master,  and  properly 
appertaining  to  him  as  such,  is  intrusted  to  one  who  is,  in  other  respects, 
a  mere  workman,  upon  the  footing  of  others,  such  workman,  quo  ad  hoc, 
and  to  the  extent  of  the  master's  duty  intrusted  to  him,  stands  id  the 
master's  place,  and  his  negligence  binds  the  master :  Id. 

Whenever  the  master  delegates  to  another  the  performance  of  a  duty 
to  his  servants,  which  the  master  has  impliedly  contracted  to  perform  in 
person,  or  which  rests  upon  him  as  an  absolute  duty,  he  is  liable  for  the 
manner  in  which  that  duty  is  performed  by  the  middle-man  whom  he 
has  selected  as  his  agent,  and  to  the  extent  of  the  discharge  of  these 
duties  by  the  middle-man,  he  stands  in  the  place  of  the  master,  but  as 
to  all  other  matters  he  is  a  mere  co-servant,  and  the  question  is  nut 
whether  the  master  reserved  oversight  and  discretion  to  himself,  bat 
whether  he  did  in  fact  clothe  the  middle-man  with  power  to  perform  the 
duties  to  the  servant  injured  :  Jd. 

It  is  the  duty  of  a  master,  in  assigning  a  servant  to  duty  at  or  aboat 
dangerous  machinery,  to  give  to  the  servant  detailed  and  special  warn- 
ings as  to  all  latent  dangers  not  discoverable  by  a  reasonable  and  ordi- 
nary exercise  of  diligence  by  the  servant ;  but  the  master  is  not  required 
to  explain  patent  dangers  at  all,  which  are  ordinarily  incident  to  the 
service,  and  which  it  may  be  reasonably  expected,  under  the  circuui- 
stances,  the  particular  servant  can  see  and  appreciate  :  Id. 

Mortgage.    See  Husband  and  Wife. 

Municipal  Corporations.     See  Limitations,  Statute  of 

Power  to  Declare  a  Nuisance —  Use  of  Steam  on  Street  Railwayt.-^ 
Under  a  general  grant  of  power  to  declare  what  shall  be  a  nuisance,  town 
authorities  will  have  no  right  to  pass  an  ordinance  declaring  a  thing  a 
nuisance  which  is  clearly  not  such,  such  as  the  trade  and  calling  ol'  t 
physician,  druggist  and  the  like  In  all  such  cases  as  these,  courts, 
acting  upon  their  own  experience  and  knowledge  of  human  affain), 
would  say,  as  matter  of  law,  the  exercise  of  these  trades  or  callings,  or 
things  of  like  character,  are  not  nuisances,  and  that  any  attempt  to  sn 
declare  them  would  be  an  unwarranted  abuse  of  the  power:  North 
Cl^icago  City  Railway  Co.  v.  Town  of  Lake  View,  105  111 


ABSTRACTS  OF  BECENT  DECISIONS.  423 

btfal  propriety:  Slavuon  r.  Railvxtj/  Co.,  8.  C.  U-  S.,  Oct. 

Plkadino. 
\t  of  Time. — The  geoeral  rale  in  torts  wtA  ptrol  cootraota  i« 
J  whea  the  tort  ww  committed  or  tho  oontrnct  miide,  !■  not 
Whea  mtde  material  liy  the  defeodant'i  plea,  the  plaintiff 
t>r  another  day :  Duff^  y.  Palt«n,  74  Me. 

action  on  the  case  aod 
9  originally  trover  new 
•ae  may  be  added  by  way  of  amendmeDt :  Jtc  Connell  v.  Leigh- 

Railkoad,     See  Oorporation. 

RXMOVAL  OP  CaU8E6. 

'  not  filing  Record  in  Time — Second  Petition  for  Removal. — 
Dn  the  removal  of  a  cauBe  from  a  state  court,  the  copy  of 
ie  not  filed  within  the  time  filed  by  statute,  it  is  wiihin  the 
tioa  of  the  federal  court  to  remand  the  cause,  and  the  order 
it  fur  that  reason  should  not  be  disturbed  unless  it  clearly 
it  the  discretioD  with  which  the  court  is  invested  has  been 
esercieed :  Railway  Go.  ▼.  McLean,  8.  C.  U.  8.,  Oct.  Term 

the  first  removal,  the  federal  court  declines  to  proceed  and 
e  cause  because  of  the  failure  to  file  the  copy  of  the  record 
dme,  the  same  party  is  not  entitled,  under  existing  laws,  to  file 
:  court  a  aeooad  petitioD  for  removal  upon  the  same  ground : 

Rep^eviit. 

'  ProptrUf  ittadnertenlly  left  on  I\emi»ei — Rufht  of  Otoner  to 
The  owner  of  a  tannery,  when  removing  his  bides,  omitted 
ill.  The  tannery  was  sold,  and  many  years  after,  the  plain- 
iboring  for  the  defendant  in  erecting  a  factory  on  the  premises, 
the  hides  BO  left.  Held,  I.  That  the  owner  of  the  bides  or  his 
ive,  bad  not  lost  their  title  to  the  aame,  2.  That  the  finder 
1  title  to  the  same,  they  being  neither  lost,  abandoned,  nor 
r  treasure  trove  ;   Liuermore  v.   While,  74  Me. 


Pertonal  Properly  ofilained  by  fVaud — Bona  fide  i^r- 
.  exchanged  horses  with  B.,  then  B.  exchanged  with  C, 
:ice  to  C.  of  any  infirmity  of  title.  It  turned  out  that  B  did 
B  horse  he  let  A,  have,  and  A.  had  to  give  him  up  to  the 
Then  A,  sought  to  reclaim  from  C.  the  horse  he  (A.)  let 
leld,  that  C.'s  title  to  the  horse  was  good  againat  the  claim 
rlellolt  V.  Pollard,  74  Me. 

Varrieil  Woman  ai  Surety — OhUgatiimt  of  Oo-taretie*. — One 
cipals  to  a  replevin  bond  was  a  married  woman  and  a  minor : 
her  co.obligors  could  not  take  advantage  of  her  disability  to 
bond:  StU, further,  that  only  the  married  minor  and  the 
n  replevin  could  take  advantage  of  her  disability  :  Oooilt/t 
IR.  I. 


424  LIST  OP  NEW  LAW  BOOKS. 

TrebPASS.     S«e  Atiadvmtnt ;  Injunction. 

Vi  et  urmii — Emclion  of  Intruder  by  Owner  of  Land  — 
of  1rd(1  may  enter  on  it  and  expel  with  reaaonabie  neeot 
&  WTOOgful  occupant  wichuut  bein^  liable  in  trenpaM  quart  ei 
for  assault  and  battery,  or  fur  injury  to  the  occupant'H  goods,  e 
force  used  noutd  subject  the  owner  to  an  indictment  at  coi 
for  bretcb  of  the  peace,  or  under  the  statute  for  forcible  entr 
T.  Codman,  14  R.  I. 

Troves. 

In/ant — Siring  of  Vehicle — Driving  bryimi!  Stipulated  . 
minor  who  hires  n  Tehicle  to  drive  to  ■  place  certaio,  and  aft 
the  vehicle  under  tbis  contract,  drives  elsewhere  or  beymd  i 
is  liable  in  trover  fur  a  conversion  ;  the  conversion  taking 
under  the  contract,  but  by  abandnning  it  and  thus  terniir 
bailment:  Freemiin  t.  Boland,  14  K.  I. 

United  States.  See  Inloxteating  Liqtu>rt. 
Vkndoe  and  Vendee. 
Vendor't  Lim~Wniver  by  taking  Tiiat  iJeed.— The  taking 
deed  by  the  vendor  of  land  is  a  waiver  of  hts  implied  lien  fii] 
chase-money,  iind  sucb  deed  of  trust  then  becomes  the  sole  n 
the  vendor's  right  in  ihe  land  for  the  security  of  the  pitynii 
pure  base,  money  by  the  vendee:  Rj/htaer  v.  Frank,  105  III. 


LIST  OF  TUE  PRINCIPAL  NEW  LAW  BOOKS. 

BiNiAifiN. — Treatise  on  the  Law  of  Sale  of  Personal  Prop« 
P.  BaNJAMiN.    4th  .   -    ' 

Jersey  City :  Frederick  D.  Linn  k.  Co. 

CoaiN. — Adniimhy  Jurisdiction,  Law  and  Practice,  with  an 
eontainin^c  Kules.  iSretuteg  and  Forms.  By  M.  M.  Cohcn.  8i( 
Boston ;  Soule  i.  Bugbee. 

CoFF. — American  Minins  Code  embracinf;  the  United  States. 
Territorial  Mining  Laws,  the  Land  Office  Refrulations,  and  a  V)\f,t 
eral  and  State  Court  an<!  Land  Uepartinent  Decisions,  with  Formi 
raond's  QloaBiu-y  and  a  List  of  Patented  Claims.  B;  Hkskv  N.  C 
pp.  226.     Washington ;  Publi^hed  by  the  Editor. 

Grli.— The  Jury  Laws  and  their  Amendment.  By  T.  W.  Ei 
pp.  152.     London;  Stevena  1  Sons. 

EwiLL. — EseentinU  of  the  Lan-.  Vul.  II.,  comprising  the  Em« 
of  Stephen  on  Pleading,  Smith  on  Contracts,  and  Adams's  Kquiti 
use  of  Students  at  Law.  By  Harkball  D.  Ewsli,.  12mo.,  pp.  'i'& 
Soule  &  Buf;bee. 

Rboni. — Practice  and  Proceas  in  the  Orphans'  Court  of  Pen 
By  D.  L.  Rboni.  In  two  volumes.  Vol.  1,  6vo.,  pp.  792.  Phi 
Reea  Welsh  k  Co. 

SoHouLEa. — Treatise  on  the  Law  of  Executors  and   .Adniinistr 
o.,  pp.  CT9.     Boston :  Soule  k  BuKbte, 


THE 

ORIGAN  LAW  REGISTER. 


SURVIVAL  OF  ACTIONS. 

iContiitued  from  page  864.) 

rry  changes  in  the  United  States. — Various  statutes  have 
ed  in  this  couDtrj  whose  object  is  to  reverse  tlie  common- 
,  and  to  allow  the  right  of  action  to  survive,  and  be 
d  bj  or  against  an  executor  or  administrator.  It  has  not 
purpose  however  to  include  all  classes  of  actions  in  this 
I  of  the  old  law;  for  in  some  instances  certain  kinds  of 
av6  been  expressly  excepted  therefrom.  In  addition  to 
»>urts  have  so  construed  others  of  the  enabling  statutes 

include  very  many  kinds  of  actions  ^hJch  might  appear  at 
h  to  be  within  the  provisions  of  the  statutes.  Thus  in 
ere  these  statutes  are  In  force  it  has  been  laid  down  that 
wing  classes  of  cases  are  not  within  their  terms :  viz. : 
ir  libel :   Walteri  v.  Nettleton,  5  Cush.  544 ;  Cumminga 

115  Mass.  346 ;  for  malicious  prosecution :  Nettleton  v. 
!,  5  Cush.  543;  Conl>/  v.  Conl;/,  121  Mass.  550;  for 
it  representations  whereby  a  party  was  induced  to  part  with 
Estate:  Leggatey.  Moulton,  115  Mass.  552;  for  fraudu- 
icommending  a  person  as  in  good  credit  wherebySine  is 
to  sell  him  goods  on  credit  and  lose  their  price  :  Mead  v. 
.9  Pick.  47  ;  Zabri»kie  v.  SmUh,  13  N.  ¥.  322 ;  for  fraud 
it  in  selling  damaged  corn  which  the  plaintiff  fed  to  his 
hereby  they  died  :  Gutting  v.  Tower,  14  Gray  183 ;  for 
false  answers  in  an  examination  under  a  trustee  process: 
.  V.  Hollenbeck,  4  Allen  391 ;  for  breach  of  promise  of 
. :  Smith  V.  Sherman,  4  Cush.  408  ;  Wade  v.  Kalhfieisch, 
XXI.— S4  C*ss> 
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58  N.  Y.  282 ;  an  action  by  a  guest  for  injuries  received  through 
the  negligence  of  the  landlord :  Stanley  v.  Vogel,  9  Mo.  (App.) 
100.  A  proceeding  against  a  stockholder  of  a  corporation  under 
the  Massachusetts  statute  for  a  debt  of  the  corporation  does  nut 
survive  the  death  of  the  stockholder,  and  the  executor  cannot  be 
made  a  party  to  such  a  proceeding :  J)ane  v.  Dane  Manufacturing 
Uo\,  14  Gray  488. 

Construction  of  "  Trespass''  in  the  Statutes. — The  New  Jersey 
statute  on  the  subject  saves  from  abatement  by  death  actions  of 
*'  trespass  to  the  person  or  property  real  or  personal."  The  word 
'*  trespass"  as  used  in  this  statute  is  not  restricted  to  torts  remedi- 
able by  the  action  of  trespass,  but  is  extended  by  judicial  construction 
to  mean  "tort,"  or  wrong,  as  in  the  English  statute — and  therefore 
the  effect  of  this  statute  is  to  give  a  right  of  action  against  the 
representatives  of  a  deceased  wrongdoer  for  any  injurious  act  of  a 
suable  nature,  without  regard  to  the  form  in  which  the  remedy  is 
sought.  An  action  to  recover  damages  caused  by  water  being 
flowed  back  upon  the  plaintiffs  land  from  the  mill  dam  of  the 
defendant:  Ten  Eyck  v.  Kunk^  2  Vroom  428;  an  action  against 
an  attorney  at  law  for  negligence  and  deceit  in  the  discharge  of 
his  duty :  Tichenor  v.  Eayes^  12  Vroom  193 ;  an  action  for 
injury  or  neglect  by  a  physician,  Id.,  survive  under  this  statute. 
But  not  an  action  for  a  breach  of  promise  of  marriage,  for  that 
is  founded  on  contract  and  not  in  tort.  A  similar  provision 
is  found  in  a  New  York  statute,  and  a  similar  liberal  con- 
struction is  givea  to  it  by  the  courts  of  that  stAte.  An  action 
for  carelessly  and  negligently  setting  fire  to  and  burning  up  grass 
and  fences  and  hay  stacked  upon  a  farm  is  a  "  trespass"  within 
the  New  York  statute :  Fried  v.  New  York,  ^c,  Railroad  Co,^ 
25  How.  Pr.  287.  An  action  of  deceit  by  a  woman  by  which  she 
is  led  into  a  void  marriage  is  an  action  of  "  trespass  on  the  case" 
withinrthe  Maine  statute  :  Withee  v.  Brooks^  65  Me.  18;  but  an 
action  of  breach  of  promise  of  marriage  is  not :  Hovey  v.  P«^^ 
55  Me.  142.  And  under  a  similar  statute  in  Rhode  Island  it  was 
held  that  an  action  on  the  case  for  unlawfully  erecting  a  large 
stable  so  near  a  hotel  as  to  become  a  nuisance  thereto  would  sur- 
vive: Aldrich  v.  Howard,  8  R.  I.  125.  An  action  against  a  town 
for  a  personal  injury  caused  by  a  defect  in  its  highway  is  an  action 
of  "trespass   on  the  case"  within  the  Maine  statute:  Hooper  v. 
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45  Me.  212 ;  and  so  is  an  action  for  a  libel :  Nutting  v. 
?e,  46  Me.  82. 

tauackugetta  Statute. — The  Maseacbusetls  statute  (1S42, 
:t.  1)  declares  that  "the  action  of  trespaas  on  the  case  for 
0  the  person  shall  hereafter  survive,  so  tiiat  in  the  event 
3th  of  any  person  entitled  to  bring  such  action,  or  liable 
he  same  may  be  prosecuted  or  defcndedby  or  against  his 
or  administrator  in  the  same  manner  as  if  he  were  living." 
eion  of  1882  recites  the  actions  vhich  survive  as  follows: 
tion  to  the  actions  which  survive  by  the  common  law,  the 

shall  also  survive.:  actions  of  replevin ;  of  tort  for 
battery;  Jmprisonment  or  other  damage  to  the  person; 
taken  and  carried  away  or  converted  by  defendant  to  his 

or  for  damnge  done  to  real  or  personal  estate;  and  actions 
eriifs  for  malfeasance  or  nonfeasance  of  themselves  or  their 
'    This  statute  is  specially  mentioned  as  one  where  the 

action  which  are  to  survive  the  death  of  the  party  are 
enacted  by  the  legislature. 

death  is  imtantaneotts  action  doea  not  lurvtve. — Such 
;  is  held,  supposes  the  party  deceased  to  have  been  once 
o  bring  an  action  for  the  injury,  and  either  to  have  com- 
le  action  and  subsequently  died,  or  being  entitled  to  bring 

died  before  exercising  that  right.  Therefore  where  the 
'elied  on  as  the  cause  of  action  and  the  death  of  the  party 
re  simultaneous,  the  right  of  action   does  not  survive; 

V.  Boston,  ^c.  Railroad  Co.,  9  Cush.  108;  Mann  v. 

108  ;  Louisville,  ^c.  Canal  Co.  v.  Murphj,  9  Bush  .522. 
\fy  V.  Boston,  ^c.  Railroad  Co.,  9  Cush.  108,  the  plain- 
state  was  riding  in  a  wpgon  across  a  highway,  when  the 
IS  struck  by  the  cars  and  he  was  instantly  killed.     It  was 

the  action  could  not  be  maintained.  "  The  cause  of 
laid  Shaw,  C.  J.,  "  must  accrue  during  the  lifetime  of  the 
ired.  Here  there  was  no  time  during  the  life  of  the  in- 
.  which  a  cause  of  action  could  accrue,  because  the  life 
:h  the  accident  from  which  a  cause  of  action  would  other- 
i  accrued."  The  same  result  was  reached  where  a  girl 
9  old  fell   from  a  bridge  into  a  river  below  and  was 

Louisville,  ^c.  Canal  Co.  v.  Murphy,  9  Bush  522.- 
tual  life  or  death  is  the  test:  the  accruing  of  the  right 
does  DOt  depend  upon  intelligence,  consciousness  or  men- 
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tal  capacity  of  any  kind  on  the  part  of  tbe  sufferer, 
length  of  time  he  lives.  In  one  case  it  appeared  tha 
run  over  by  a  train  and  killed  did  not  speak  after  the 
though  a  iritneas  saw  her  move  her  hands  and  feet  si 
breathe  only  once.  The  court  finding  that  this  was  ( 
mentary,  spasmodic  struggle,  and  that  the  death  wa^  insi 
refused  a  recovery :  Mann  v,  Boston,  ^c.  Railroad  Ct 
108.  Id  anotbet,  a  voman  killed  in  a  similar  manner, 
ten  to  twenty  hours  after  the  accident,  during  which 
breathed,  swallowed  and  uttered  sounds,  and  mantfestci 
life.  Here  the  action  was  hel((  to  survive:  HoUenbecl 
shire  Railroad  Co.,  9  Cush.  479.  In  another,  a  to 
by  a  locomotive  lived  for  fifteen  minutes,  though  ina 
the  time.  Here  also  the  action  survived:  Bancroft 
^c.  Railroad  Co.,  11  Allen  34.  "  Time,"  said  the  co 
not  be  tbe  test  by  which  the  right  of  the  personal  repres 
sue  can  be  tried ;  nor  can  the  absence  or  presence  of  coi 
or  sensibility  be  the  standard.  We  are  brought  back  tl 
the  only  rule  which  can  be  practically  applied,  and  tha 
party  injured  lives  after  an  accident  the  right  to  sue  ai 
survives."  In  Kentucky,  a  druggist's  clerk  made  a  i 
putting  up  a  prescription,  whereby  the  plaintiff's  inte 
took  it  according  to  directions,  "  died  the  same  day,  afte 
great  suffering  and  agony,"  The  action  against  the  An 
vived:  Hansford  v.  Payne,  11  Bush  380.  But  In  Tet 
the  other  hand,  it  is  held  that  the  statute  of  that  statt 
distinction  between  the  cases  where  the  injured  party  1; 
and  where  the  death  is  instantaneous.  The  cause  of  acti 
at  tbe  date  of  the  injury,  and  is  the  same  whether  broug 
during  life  or  by  his  personal  representative  after  death 
V.  Nashville,  ^e.,  Railroad  Co.,  9  Heisk.  829;  CoUa 
Tennessee,  ^c.  Railroad  Co.,  Id.  841. 

WJiat  actions  survive  as  "Damages  to  the  Person." — 
"damages  to  the  person"  in  the  Massachusetts  statut 
strueJ  to  include  every  action  the  substantial  cause  of  ' 
bodily  injury,  whether  the  connection  between  tbe  cause 
is  so  close  as  to  support  an  action  of  trespass  or  so  indi 
require  an  action  on  tho  case  at  common  law.  Ther 
include  an  action  against  C.  for  selling  a  medicine  to 
administered  to  A.,  from  which  A.  dies:  Norton  v.  & 
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143.  They  therDrore  include  actioDS  against  railroad  com- 
for   negligent  personal  injuries:  Keamty  v.  Botton,  fe., 

td  Co.,  9  Cush.  108;  Mann  v.  Same.  Id.  108;  HolUn- 
Berkthire  Railroad  Co.,  Id.  479 ;  Bancroft  v.  Boston, 

rilroad  Co.,  11  Allen  34 ;  and  against  municipal  corpont- 

r  injuries  to  the  person  caused  by  defects  in  the  highway : 

i  Y.  City  of  Botton,  7  Gray  544. 

t  actions  do  not  survive  as  Damage  to  the  Person. — On  the 
and  these  words  do  not  extend  to  torts  not  directly  affect- 
person,  but  only  the  feelings  or  reputation  or  causing  dam- 
t  of  a  physical  character,  such  as  libel :  Walters  v.  Netlleton, 
1.  544  ;  Cummings  v.  Bird,  115  Mass.  346 ;  malicious 
tion ;  Netlleton  v.  Dinehart,  5  Cush.  543 ;  breach  of 
of  marriage :  Smith  v.  Sherman,  4  Cush.  408. 

age  done  to  "  Real  or  Personal  Ettate." — Among  the 
which  by  the  Massachusetts  statute  are  said  to  survive  are 
for  damages  done  to  real  or  personal  estate.  Construing 
ords  the  court  of  that  state  held  that  the  causes  of  action 
□rvive  by  virtue  of  tliis  phrase,  are  those  the  effect  of  which 
Q  to  occasion  injury  to  some  specific  property  cither  personal 
which  belonged  to  the  deceased.  They  do  not  include 
to  bis  estate  generally  or  a  mere  fraud  or  cheat  by  which 
ains  a  pecuniary  loss.  In  Cummings  v.  Bird,  115  Mass. 
e  plaintiff  brought  an  action  of  libel,  alleging  that  he  had 
icrative  situation  by  reason  of  its  publication.  Ecforejudg- 
le  plaintiff  died,  and  his  administratrix  asked  to  be  allowed 
nue  the  suit  as  for  damage  done  to  his  estate  by  the  publica- 
the  libel.  But  it  was  held  that  the  action  did  not  survive. 
jatet.  Moulton,  115  Mass.  552,  it  was  held  that  an  action 
idulent  representations  by  means  of  which  a  person  was 
1  to  part  with  his  real  estate  did  not  survive  the  death  of  the 
'  under  this  statute.  "  It  is  argued,"  said  Devens,  J.,  "  that 
Lhe  meaning  of  the  statute  this  is  a  damage  done  to  the 
f  the  intestate,  because  she  was  induced  by  the  fraud  of  the 
nt  to  convey  it  to  one  who  unjuslly  deprived  her  of  the  pay- 
lercfor.  The  statute  was  however  intended  to  give  a  remedy 
hoald  survive,  only  for  injuries  of  a  speciGc  character  to  real 
inal  estate,  and  not  to  include  actions  for  damages  for  frauds 
ted  upon  the  intestate  by  which  she  might  have  been  induced 
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to  part  with  her  property  at  less  than  its  value  or  bo  tc 
herself  on  account  of  the  confidence  reposed  by  her  in  ■ 
thus  deceiving  her  as  to  diminiBh  her  property.  The  gi 
action  is  the  fraud ;  the  real  estate  has  sustained  no  d: 
injury;  but  the  fraud  of  the  defendant  induced  the  ini 
part  with  it  under  circumstances  which  prevented  her  from 
its  value."  The  same  conclusion  had  been  reached  in  tl 
case  of  Read  v.  Satch,  19  Pick.  47,  where  the  defends 
action  for  fraudulently  recommending  a  person  as  in  gc 
whereby  the  plaintiff  was  induced  to  sell  him  goods  on  c 
thereby  sustained  damage,  died  before  judgment.  So  th 
has  been  held  to  include  only  those  cases  where  injury  is  o 
to  property  by  the  direct  wrongful  act  of  a  party,  and  i 
it  results  incidentally  or  collaterally  therefrom  or  from 
of  some  other  act  or  the  happening  of  some  subsequent  t 
which  the  wrongdoer  had  no  control.  In  Cutting  v.  ! 
Gray  183,  the  action  was  for  fraud  and  deceit  in  sellii 
plaintiff's  intestate  damaged  corn,  which  caused  the  dca 
horses  when  given  to  them  as  food.  It  was  held  that  t 
did  not  survive.  "  The  gist  of  the  action  in  the  prese 
said  BioELOW,  J.,  "  is  the  fraud  and  deceit  practised  by  tl 
snts  on  the  plaintiffs  intestate  in  the  sale  of  merchani! 
this  an  action  to  recover  damages  would  have  laid  in 
whether  the  meal  which  he  purchased  had  ever  been  use< 
it  was  not  therefore  the  fraudulent  representation  of  the  c 
which  operated  directly  to  the  injury  of  any  personal  pro; 
was  the  use  to  which  the  meal  was  put  that  caused  the  d 
which  the  plaintiff  now  seeks  to  recover.  But  that  was  n 
of  the  defendants.  It  was  only  a  pecuniary  loss  resultinj 
tally  from  the  sale  of  the  meal.  Suppose  the  meal  instea 
used  hy  the  plaintiff's  intestate  to  feed  his  horses  had  b 
into  bread  for  his  family,  and  caused  great  sickness  and 
and  loss  of  time  to  him  and  others,  it  would  hardly  be  sa! 
action  in  such  case  would  survive  for  damage  to  the  perso 
But  they  do  include  injuries  to  specific  property,  the  nati 
quencee  of  the  tort.  Therefore  an  action  of  tort  against  a  t 
who  obstructs  the  flow  of  water  in  a  stream  by  maintainin 
at  too  great  a  height,  to  the  injury  of  another  mill-owner,  su 
death  of  the  defendant:  Brown  v.  Dean,  123  Mass.  ! 
also,  they  include  actions  to  recover  specific  property  oh 
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In  Cheney  v.  Gleaton,  125  Mass.  166,  the  owner  of 
'  land  employed  a  broker  to  hcU  it  for  him  vlio  by  fraud 
ircBentations concerning  tlie  value  of  another  parcel  of  lai 

him  to  make  a  conveyance  of  bis  land  to  a  third  pcrso 
larly  to  the  fraud,  and  to  take  in  exchange  the  parcel  co 

which  the  representations  were  made ;  this  third  pers' 
rds  conveyed  the  land  to  a  purchaser  in  good  faith,  and  tO' 
gage  to  secure  a  part  of  the  purchase-money.  The  par 
ed  filed  a  bill  to  obtain  an  assignment  of  the  mortgage  a) 
s,  but  afterwards  died.  It  was  held  that  the  action  si 
I  his  executor.  "  This  is  not,"  said  the  court,  "  an  action 
damages  for  a  simple  fraud  practised  upon  the  testator 
le  was  induced  to  pnrt  with  his  property  at  less  than  : 

It  is  a  suit  to  recover  in  equity  specific  property  or  I 
f  specific  property  still  held  by  one  or  more  of  the  defen 
rties  to  the  original  fraud,  and  which  was  obtained  from  t 
'  in  the  abuse  of  a  trust  arising  out  of  an  existing  confide 
Uioa  between  him  and  one  of  the  defendants  as  well 
J  for  the  breach  of  the  trust.  The  liability  of  a  trustee 
"or  a  breach  of  duty  causing  damage  is  not  terminated  I 
;h  of  the  party  wronged," 

■  Statutory  Provisions  and  their  Construction. — Under  tl 
irk  statute  it  is  held  that  an  action  by  a  husband  against 
}f  passengers  to  recover  for  the  loss  of  services  of  his  wi 
expenses  paid  in  consequence  of  injuries  to  her  person  whi 

a  passenger,  though  an  action  for  tort,  survives  by  vim 
sroviaion  preserving  from  abatement  actions  "  for  wron^ 
the  property,  rights  or  interests  of  another,"  and  is  n 
he  exception  as  to  "  actions  on  the  case  for  injuries  to  tl 
f  the  plaintiff:"  Cregin  v.  Brooklyn,  jfc.  Railroad  Co.,  1 
92.  But  an  action  for  seduction  is  within  this  exceptior 
/  V.  Parker,  2-3  Hun  71;  and  so,  as  we  have  seen,  a 
ir  breach  of  promise  of  marriage. 

ition  against  a  vendor  of  land  for  fraudulent  representatioi 
incumbrance  is  within  the  New  York  statute:  Haight^ 
)  N.  Y.  464 ;  as  is  an  action  for  fraudulent  representatior 
;  the  purchase  of  stock  :  Bond  v.  Smith,  4  Hun  48.  Bt 
1  for  breach  of  promise  of  marriage  is  not  an  action  "  fc 
lone  to  property,  rights  or  interests,"  within  the  New  Yor 

Wade  V.  Kallfieiach,  58  N.  Y.  282. 
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The  Pennsylvania  Btatnte  which  allows  to  survive  "  aj 
'  actions  which  the  decedent  *  ■  might  have  commenced  a 
cuted,  except  actions  for  slander,  for  libels  and  for  wron| 
the  person,"  includes  an  action  for  trespass  for  mesn 
Arundel  V.  Springer,  71  Penn.  St.  398. 

In  Kentucky  :  "No  right  of  action  for  personal  injur 
to  real  or  personal  estate  shoJl  cease  or  die  with  the  perso. 
or  the  person  injured,  except  actions  for  assault  and  batter 
criminal  conversation,  and  so  much  of  the  action  for 
prosecution  as  is  intended  to  recover  for  the  personal  in 
for  any  injury  other  than  those  excepted  an  action  may  b 
or  revived  by  the  personal  representative  or  against  iht 
representative,  heir  or  devisee,  in  the  same  manner  as 
action  founded  on  contract :"  Gen.  Stats.  Ky.  1873,  cap.  1 
An  action  for  instigating  and  procuring  the  unlawful  a 
person  survives  under  this  statute  after  his  death :  lluggim 
1  Bush  192. 

Under  the  Vermont  statute  an  action  for  a  "  bodil 
injury,"  survives.  These  words  include,  it  is  held,  an  ad 
cover  damages  for  an  unlawful  arrest  and  imprisonmen 
conih  V.  Cook,  38  Vt.  477.  An  action  for  the  value 
killed  by  a  trespasser  survives  under  the  Texas  statute :  . 
Mooney,  33  Tex.  219 ;  and  under  the  Ohio  statute  an  ! 
slander  does  not  abate  by  the  death  of  the  plaintiff  di 
pendency  of  the  suit:  Alpin  v.  Morton,  21  Ohio  St.  536 
the  Missouri  statute  (Rev.  Stats,  sect.  96,  97),  actions 
wrongs  done  to  the  property,  rights  or  interest  of  another  * 
at'-tions  for  slander,  libel,  assault  and  battery  or  false  impri 
or  actions  on  the  case  for  injuries  to  the  person,"  surv 
action  by  a  father  against  a  common  carrier  for  causing  t 
of  his  son :  James  v.  Christy,  18  Mo.  162  ;  by  a  womai 
lently  induced  to  marry  a  man  already  married,  for  the  val 
services  while  living  with  him  as  his  wife;  Siggint  t.  . 
Mo.  407,  are  held  to  survive  under  this  statute.  But  g 
by  s-guest  against  a  hotel-keeper  for  injuries  received  ihi 
unguarded  opening  in  the  hotel  is  held  not  to  sound  in 
and  not  to  survive:  Stanley  v.  Vogel,  9  Mo.  (A pp.)  100. 
The  Iowa  statute  of  1851  provided  that  no  actions  ahoi 
by  death  if,  "  from  the  nature  of  the  case,  the  cause  of  a< 
survive  or  continue."     Under  this  statute  it  was  held 
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'  libel  (Cargon  v.  McFadden,  10  Iowa  91)  and  an  actioi 
It  aod  battery  did  not  abate:  McKinlay  v.  MiiQregor,  H 
1.  Subsequently  in  1862,  the  legislature  amended  tb 
;  section  by  adding  the  word  "  legal,"  making  it  read,  "  il 
Ugal  natute  of  the  case  the  cause  of  action  can  survive  o 
■'  In  Shafer  v.  Grimes,  23  Iowa,  550;  the  questioi 
ether  an  action  of  seduction  would  survive  under  thi 
ad  it  was  argued  that,  "legal  nature  of  the  case,"  mean 
tion  survived  at  common  law,  and  as  the  action  did  no 
t  common  law  it  could  not  survive  under  the  statute.  Bu 
refused  to  so  construe  the  statute.  "  This  construction,' 
LON.  C.  J.,  "practically  maltes  the  section  a  felo  de  «e 
J  construction  the  section  would  mean  simply  this,  'action. 
iate  by  death,  if  at  common  law  they  survive;'  of  course 
Id  not,  and  the  section  would  be  useless."  The  court  heh 
word  wa3  intended  to  refer  to  causes  of  action  whose  lega 
Buch  that  they  cannot  survive,  as  for  example,  suits  fo: 
O'Hagan  v.  O'Hagan,  4  Iowa  509);  for  dower  (Betta  v 
I,  4  Harr.  427);  or  for  other  rights  necessarily  depcnden 
existence  of  the  person. 

of  Appeah  and  Reversals — Practice. — The  action  on]i 
ere  a  party  dies  before  judgment :  Gibbs  y.  Belcher,  3( 
;  Cozy.  Whitfield,  18  Ala.  738;  Taney y.  Edwards,  2f 
;  Long  v.  Hitchcock,  3  Ohio  274  ;  and  therefore  whet 
t  has  been  obtained  on  a  cause  of  action  which  would  no 
le  death  of  a  party,  the  judgment  does  not  abate  by  reasor 
equent  death  :  Id.  But  an  award  of  arbitrators  is  not  t 
nt"  within  this  rule,  even  where  the  statute  provides  tha' 
of  arbitrators  shall  have  the  effect  of  a  judgment,  and  bi 
real  estate:  Miller  y.  Umbehower,  10  S.  k  R.  31. 
a  final  judgment  in  a  personal  action  is  rendered  against 
nt,  and  be  sues  out  a  writ  of  error,  but  dies  before  erron 
led,  the  writ  does  not  abate,  but  his  administrator  mn^j 
it.  "The  proceeding,"  it  is  said,  "  becomes  a  new  action, 
idant  below  hecomes  the  actor  here,  and  the  original  caust 
has  become  merged  in  the  judgment  to  reverse  which  it 
;of  the  present  action.  If  then  the  judgment  which  is 
■A  of  as  erroneous  survives,  the  cause  of  action  as  to  the 
rror  survives:"  Cox  v.  Whitfield.  18  Ala.  788;  contra, 
Uilchcock,  3  Ohio  274.  The  rule  is  the  same  where  the 
XI.— S5 
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plaintiff  dies  pending  the  appeal  by  the  defendant,  but  a 
ment  against  him:  GMs  v.  Belcher,  30  Tex.  SO,  ( 
Tuneff  V.  Edwards,  27  Id.  225;  Kimhrough  v.  Mitchell 
539  ;  Thompson  v.  Central  Railroad  Co.,  60  Ga.  120. 
cording  to  the  American  practice  where  a  judgment  in  a 
action  which  does  not  survive  is  obtained  before  the  dea 
defendant  who  dies  pending  the  appeal  by  him,  if  the  ju 
reversed  by  the  appellate  court,  the  action  abates:  Cox 
field,  18  Ala.  738  ;  Harrison  v.  Moaehy,  31  Tex.  608;  . 
V.  Smith,  17  Wend.  208. 

In  England,  when  the  plaintilT  dies  after  verdict,  the 
granting  a  new  trial  on  the  application  of  the  defendant,  w 
terms  on  him  to  prevent  his  taking  advantage  of  the 
death — as  that  the  verdict  if  obtained  again  shall  be  ent( 
the  time  when  the  ease  was  first  tried :  Griffith  v.  W. 
Cromp.  &  J.  47;  PalmcT  v.  Cohen,  2  B.  &  Ad.  966.  ' 
just  practice  does  not  appear  to  be  followed  in  this  count 
it  has  been  held  in  Massachusetts  that  where  the  death  oc 
verdict,  delay  during  the  time  taken  for  the  argument  of 
tions  on  which  its  validity  depends  or  for  advisement  thereoi 
be  allowed  to  deprive  a  party  of  its  benefits,  and  where  a  ] 
after  verdict  judgment  will  be  entered  nunc  pro  tunc  as  of  t 
the  verdict :  Kdhy  v.  Riley,  106  Mass.  341 ;  Twycross  i 
27  W.  R.  87.  And  the  stipulation  of  counsel,  as  a  condicii 
ting  the  case  over  a  circuit,  that  in  case  of  the  death  of  I 
tiff  before  final  judgment  and  determination  of  the  a 
cause  of  action  should  survive,  will  be  enforced  by  the  com 
v.  Webbers,  10  Wend.  576 ;  s.  c.  11  Id.  186.  And  such  asl 
will  continue  in  force  until  final  Judgment,  although,  in  t' 
while  a  verdict  and  judgment  in  the  plaintiff's  favor  bad 
aside  on  appeal :  Cox  v,  JVew  York,  ^c,  Railroad  Co.,  I 
414.  Under  the  New  York  Code  death  after  verdict  does 
the  action  to  abate:  Woodv.  Phillips,  11  Abb.  Pr.  (N.  S.}1 
before  this  statute  a  personal  action  did  not  survive  if  a  p. 
before  final  judgment :  More  v.  Bennett,  65  Barb.  338  {  i; 
Ohampneys,  4  Taunt.  885. 

Both  natural  death  and  civil  death  {i.  e.  impriBonmen 
penitentiary  for  life)  abate  actions  for  personal  injury :  Fr 
Frank,  10  Abb.  Pr.  S71. 

The  question  whether  a  cause  of  action  survives  may  I 
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urrer  (Leggate  v.  Moulton,  115  Mass.  552),  or  by  pica  in 
iitt,  or  the  death  may  be  taken  advantage  of  at  the  trial 
a  plea:  Baltimore,  ^c,  Railroad  Co.  v.  Ritchie,  31  Md. 
Kn  answer  bv  a  defendant,  Betting  up  that  he  is  dead,  is 
itent,  for  the  fact  that  ho  has  put  in  an  answer  proves  that 
It ;  Buch  an  answer  therefore  JB  bad  on  demurrer :  Freeman 
li,  10  Abb.  Pr.  370. 

John  D.  Lawbok. 
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firsle  of  membership  in  &  corporntion  formed  Tor  iho  pnrptiic  of  maintain- 
inwrciiil  excliange,  and  I'romwliieh  tlie  member  dorivea  no  pecuniary  profil, 
he  oilvMitage  resulting  from  Ihe  right  lo  Iranssci  bufinca  in  iu  rooms,  it 
rtj  which  is  liable  to  bo  sabjecled  bj  crctlitor'a  bill  Co  the  payment  of  ibe 

debt), 
itor'a  bill  w«a  filed  to  Bubject  a  certificate  of  membcrabip  in  the  Chicago 

Trade  to  (he  member's  debts  anil  to  restrain  liim  from  (ranffcrring  it,  ll 
thai  the  ccrliGcatc  was  irunsferablc  (o  any  person  eligible  lo  membership 
1  be  approTed  hj  the  directors  and  that  it  hud  a  market  value  of  (4000, 
I  did  not  entitle  the  member  lo  anj  pecuninry  profit  or  iliiiilcnd,  but  only 
mncrcial  advantage  resnlling  from  his  position  and  privilepes  as  a  member 
■poration  :  Hdd  (reversing  the  judgment  of  the  court  below,  reporttd  21 

Keg.  4DB),  that  the  bill  eoulil  not  be  sustained. 

UL  from  the  First  District. 

was  a  creditor's  bill,  filed  in  the  Supreme  Court  of  Cook 

against  the  debtor  and  the  Board  of  Trade  of  Chicago  for 

■y  as  to  the  nature  and  value  of  the  debtor's  certificate  of 

ship  in  the  board,  and  for  an  injunction   to  restrain  the 

of  such   certificate.     That  court  sustained  the  bill  and 

a  decree  requiring  the  debtor  to  execute  an  assignment 
:ertificate  to  a  receiver,  and  enjoining  him  from  otherwise 
ig  of  it.  The  opinion  ia  fully  reported  in  21  Am.  Law 
)8.  This  decree  was  affirmed  by  the  appellate  court  of  the 
iatrict,  whereupon  the  present  appeal  was  taken. 

jpinion  of  the  court  was  delivered  by 
0,  J. — There  is  but  one  qtiestioii  presented  by  the  record 
t  is  whether  a  certificate  of  niembership  in  the  Board  of 
f  the  City  of  Chicago  is  property  which  is  liable  to  be  sub- 
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jected  to  the  pajment  of  the  debta  of  the  holder  by  legal 
inga.  The  Board  of  Trade  of  Chicago  is  a  corporation  » 
a  special  act  of  the  legislature  of  the  state,  with  power  i 
be  sued,  to  purchase  and  hold  property  not  to  exceed  at 
$200,000.  The  objects  of  the  corporation,  as  declare 
charter  and  by-laws,  are  "  to  maintain  a  commercial  exd 
promote  uniformity  in  the  customs  and  usages  of  mere 
inculcate  principles  of  justice  and  equity  in  trade;  to  foe 
speedy  adjustment  of  business  disputes ;  to  acquire  and  t 
nate  valuable  commercial  and  economic  information  ;  and 
to  secure  to  its  members  the  benefits  of  co-operation  in  th 
ance  of  their  legitimate  pursuits." 

By  the  twelfth  section  of  the  charter  the  corporation  is  ; 
from  transacting  ai|y  business  excepting  such  as  is  usi 
management  of  boards  of  trade  or  chambers  of  comm 
dividends  whatever  are  made  among  the  members  of  the  co 
No  person  can  become  a  member  unless  he  receives  the 
not  less  than  ten  of  the  board  of  directors.  A  certificati 
bership  is  transferable  in  the  books  of  the  association  to  a 
eligible  to  membership  who  maybe  approved  by  the 
directors  after  due  notice.  The  corporation  has  power 
by-laws  for  the  management  of  its  business  and  the  mode 
it  shall  be  transacted.  Under  the  by-laws  the  board  of 
are  required  to  provide  necessary  rooms  and  offices  for  th( 
of  the  association,  which  shall  be  kept  open  on  all  busi: 
during  certain  hours  for  the  admission  of  the  members. 

From  an  examination  of  the  charter  and  by-laws  of  tht 
tion  it  is  apparent  that  no  member  receives  any  pecuni 
from  the  corporation  or  from  its  capital  or  revenue  exi 
advantage  in  the  way  of  trade  as  he  may  derive  from 
privilege  of  being  a  member  and  from  being  admitted  tc 
business  in  the  rooms  of  the  board.  If  dividends  were  a 
to  be  declared  among  the  members  as  stockholders,  of  the 
or  accumulations  of  money  or  property,  there  might  be  son 
for  holding  that  a  certificate  of  membership  was  property  i 
to  be  taken  for  the  debts  of  the  members,  but  sucb  is  not 
However  much  money  or  property  may  be  accumulate 
board  it  is  powerless  to  declare  a  dividend  among  its  mem 

When  the  nature  and  object  of  a  certificate  of  memh 
understood,  can  it  upon  any  reasonable  principle  be  sa 
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yl  In  Boavier's  Law  Dictionary  the  author,  nirier 
"Property,"  gives  a  definition  as  follows :  "  The  ri^^ht 
which  a  man  has  in  lunda  and  chattels  to  the  excluttioi 
'  The  author  also  announces  the  rule  that  "  property 
as  an  exclusive  right  to  things  contains  not  only 
:>  use  those  things,  hut  a  right  to  dispose  of  then 
ler  may  desire."'  The  certificate  of  membership  is  nei 
or  chattels,  nor  can  a  member  dispose  of  his  member 
leases.  A  sale  can  only  be  made  to  such  person  as 
hrough  its  directors,  may  determine.  If  then,  a  eertifi 
bership  is  property,  it  does  not  fall  within  the  defini 
nor  do  we  know  of  any  definition  of  property  wi 
t  would  fall.  It  may  be  said  that  a  certificate  of  n; 
has  a  large  value  and  hence  ought  to  be  regarde( 
r.  It  is  true  that  the  board  requires  a  person  who  becc 
er  to  pay  an  initiation  fee  of  $5000,  and  the  evidence  si 
artificate  of  membership  is  regarded  in  the  market  as  w 
but  this  does  not  change  the  character  of  the  right, 
organized  under  our  statute  may  own  property  for  the 
lieges  of  its  members  worth  as  much  as  the  property 
y  the  Board  of  Trade,  and  the  right  of  a  member  to  ati 
tings  of  the  church  and  occupy  a  pew  may  be  regardei 
nd  valuable  right,  and  yet  the  right  of  membership 
een  regarded  as  property  which  may  be  subjected  to 
t  of  the  debts  of  a  member.  The  same  may  be  also 
d  to  the  membership  in  a  Masonic  lodge  or  a  social  c 
ous  other  organizations  of  a  similar  character.  There  : 
doubtless  are,  many  privileges  which  a  man  may  pes 
valuable  to  him  which  do  not  fall  within  the  defiiiitiot 
'  and  which  may  be  enjoyed  but  cannot  be  subjected  to 
t  of  debts.  A  liquor  dealer  may  be  licensed  to  sell  liq 
'tain  place  for  a  certain  time,  for  which  privilege  b 
I  to  pay  $1000  per  annum.  That  privilege  is  worth  to 
ore  than  he  is  required  to  pay.  But  is  that  privilege 
lich  may  be  sold  on  execution  or  reached  by  a  credit 
:he  payment  of  debts  ?  We  have  never  so  understood 
peddler  or  an  auctioneer  may  be  licensed  to  carry  on 
within  a  certain  district,  for  which  they  may  pay  a  st 
m  of  money,  the  profits  arising  from  the  privilege 
ig  the  right  may  be  much  larger  than  can  be  earned  1 
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darch  !8lli  1883;  and  IbieiU  r.  on  pngu  li  of  B<M>k  11.,'hc  eafglh&I 
,  S»  N.  Y.  328,  111  buili  uf  wliicb  uHJvcU  of  duiiiiniuii  or  prop«rt; 
iun  oppoiite  lo  iLal  of  llu;  prin-  lAinija,  ns  <«iitnuliilinguiKlii;il  Irulr 
c  Is  arrived  at.  The  piiliit  iu-  toui,  ami  tiimsa  nre  \ij  llie  law  of 
9  of  lutficleDt  imjiurmuco  lo  laud,  cli.irllaitcd  into  two  kiixls :  I 
rurllicr  consiilLTutiou,  and  witli-  Teal  and  tiiiiii.'s  pertonal." 
;  orer  tlie  j^ouiiil  covered  by  In  Jsculi'ii  Lavr  Dlcilminrj  wi 
ioius  note  upon  tlila  case,  it  will  priijicrly  dellnoil  m  :  "  tlie  liiulirat  i 
lie  prolitadle  lo  endenvor  to  pct  man  eaii  linve  lo  anjlliini; ;  buinj; 
iilca  of  what  ie  the  lc);al  dcfiui-  for  that  right  wliich  one  hath  to  liii 
ropcrlj.  tcncmeiitu,  (.Miiiia  or  clioiwls,   wlii 

clisier  dcfinea  propcrtj  aa  "  tlia      wuv  depend  on  aiiuthcr  innu'e  curt 
This  cl.tinili,)ii  was  adopled  In  Si 
Ilarl,  1  N.  Y.  24. 
urrill    thus  delineg   it:   "  Tliut  In  Rutherford 'a  Institiitep,  p.  3< 

proper  or  peculiar  to  one  ■  tliat  riyht  of  properly  in  defined  ns  fi>l 
onfTBloone  ;  thnlohlcli  iauitc'i  "Our  richt  to  tliiii^'fl  is  eillicr  ru 
Beommontousn-iilinlliniii: 


s  one  t  own,  wiitlhcr  corporeal 

i^omo  IIiIhk"  lielnng  to  Ds,  because 

■orcnl.      Properly  in  ihia   BCiise 

belong  lo  the  species  in  pencrnl,  n 

lie  lAiit^s  ilipm->ches  uliich  are 

ti9  anion-;  tlie  refit.  Olher  things  l<ch 

iis  of  iv'hl,  as  in  the  e\pret*ion8 

us  by  sueh  a  ri;;lit  as  excludes  nit  lli 

ipertT,'  '  personul  properly.' 

of  the  sppeica  from  having  eiiylhi 

i);ht    by     vinua    of    which     K 

all  m  do  with  (hem.     Sucli  an  exr! 

ouf,-!  to  ono   or  ia   one'a  own  ;  riyht  lo  thing's  is  enlled  properly.  ^ 

F>  1  dominion  ;  the  unrestricted  thiii);;j4  are  thus  fully  our  onu,  or  ' 

isire  rlghl  lo  a  thing  ;  the  right  all  othcrfl   ate  exi*hulrd  frnni  nici 

;  of  Ilie  anbstancu  of  a  Ihliij;  in  with    them,  or  from    interferinj:  it 

p1  way  ;  to  po^scis  it,  to  ukc  it,  niniitier  aliniil  ili<<m,  It  la  phiin  lb 

flade  every  one  else  from  inter-  person,  besides  tlic  propriclor,  wh 

lb  it.     Tiie  exclusive  riglit  of  this  cxelusive  riyhl,  can   have  any 

I  dii-posinj-  of  a  subject  as  one's  olllicr  to  use  them,  or  to  hinder  him 

rills   definition   ia   aiioplcd   by  disposing  of  Ihem  »»  ho  pleases.    Si 

Cealer.  property,  considered  as  an  c.tihi-ive 

luvier  defines  properly  B9  "  the  lo   llilns^s,   eontains    not   only  a 

I  Interest  which  a  man  lias  in  to  use  Iho^e  things,  bitl  a  rl^lit  li 

1  chattels,  to  the  esclusion  of  pose  of  Ibcm  citlier  by  eM'bnn;;inK 
for  other  thinKS  or  hy  glvinf:  them 

lone  Bays  that  the  right  of  pro-  to  any  other  person  nitliont  any  val 

insists  of  the  free  uie,  enjoyment  consideration  in  relurn,  or  even  of  t1 

•snl  of  all  his  arqnlsitions,  with-  ing  llietn  away,  which  is  usiialty  i 

ontrol  or  dlminnlion,  save  only  Tclinqulsblng  them." 
"s  of  the  land."     1  Bl.  Com.  Mr.  Austin,  in  hia  Leclnres  on  ; 

^in,  he  defines  it  aa  "that  sole  prudence,   seel.  SIS,  defines  owns 

olic  dominion  which  one  man  or  property  ns  "  tlic  riglil  to  use  oi 

id  exercises  over  the   exlenial  with  some  given  subject  in  s  mnnr 

'  ihe  world,  in  total  exclusion  lo  an  extent  which,  thiiufb  not  iinlln 

(.'hi  of  any  olber  individaal  in  Is  indefinite." 
:tm  ;"  Book  11.,  p.  S.     Again         Definitions  subslantially  the  san 


440 


BARCLAY  V.  SMITH. 


those  above  quoted  have  been  adopted  in 
Jones  V.  Vanzundty  4  McLean  C.  C.  603  ; 
Wi/neJiatner  v.  People^  13  N.  Y.  397  ; 
Ayera  v.  Lawrence,  59  Id.  198  ;  Dow  v. 
Gould,  31  Cal.  637 ;  Toledo  Bank  v. 
Bond,  1  Ohio  St.  662  ;  Dorman  v.  State, 
34  Ala.  239  ;  Stevens  v.  State,  2  Ark. 
299  ;  Bruch  v.  Carter,  32  N.  J.  Law 
561  ;  Law  of  Burial,  4  Bradf.  Sar.  516. 

Authorities  giving  substantially  the 
same  definition  of  the  right  of  property, 
might  easily  be  multiplied,  but  the  cases 
and  authors  above  cited  will  suffice. 

From  the  above-quoted  definitions,  it 
will  be  apparent  that  the  term  property, 
although  frequently  applied  to  the  thing 
owned,  in  strictness  means  only  the 
rights  of  the  owner  in  relation  to -it.  See 
Dorman  v.  State,  supra.  This  doctrine 
was  well  stated  by  Mulket,  J.,  in  de- 
livering the  opinion  of  the  court  in  iiig- 
ney  v.  Chicago,  102  111.  64,  77  :  "  Pro- 
perty, in  its  appropriate  sense,  means 
that  dominion  or  indefinite  right  of  usei* 
and  disposition  which  one  may  lawfully 
exercise  over  particular  things  or  sub- 
jects, and  generally  to  the  exclusion  of 
all  others ;  *  *  *  yet  the  term  is  often 
used  to  indicate  the  res  or  subject  of 
the  property,  rather  than  the  property 
itself." 

With  respect  to  the  objects  of  this 
right  the  authorities  are  not  so  clear. 
BInckstone,  in  the  quotation  made  a1x>ve, 
says,  that  the  objects  of  dominion  or  pro- 
perty are  things  as  contradistinguished 
from  persons,  and  that  things  are  dis- 
tributed into  two  kinds,  things  real  and 
things  personal.  With  respect  to  most 
things  claimed  as  the  objects  of  the  exer- 
cise of  this  right  of  property,  there  can 
be  no  doubt.  With  the  continued  ad- 
vance in  the  arts  and  sciences,  and  in  the 
refinements  and  subtleties  of  civilization, 
the  limits  of  the  class  of  things  constitu- 
ting the  objects  of  property  must  con- 
tinually enlarge.  A  few  cases  may 
profitably  be  examined  in  this  connection. 

In  Caro  v.  Railroad  Co.,  19  Am.  Law 
Reg.  (N.  S.)  384,  Spbir,  J.,  referring 


to  the  taking  of  property  for  the  pnblie 
use,  said  :  **  The  term  *  property'  is  of 
the  largest  import  and  embraces  ererj 
mode  in  which  it  may  be  applied  to  pub- 
lic use,  and  extends  to  every  species  of 
valuable  right  and  interest,  and  includes 
real  and  personal  property,  easements, 
franchises  and  incorporeal  heredita- 
ments.*' 

In  People  y.  Cajdman,  57  Cal.  562,  it 
was  held  that  the  right  to  take  and  pros- 
ecute an  appeal  is  property  within  the 
meaning  of  sect.  519  of  tl)e  Penal  Code ; 
and  that  a  threat  made  for  the  purpose 
of  inducing  an  appellant  to  dismiss  an 
appeal  is  a  threat  made  with  intent  to 
extort  property  from  another. 

In  Carlton  v.  Carlton,  72  Me.  116, 
Walton,  J.,  justly  observed  that  the 
word  "property**  in  its  broadest  sense 
includes  everything  which  goes  to  make 
up  one's  wealth  or  estate. 

In  the  Matter  of  the  widening  of  Beet- 
man  Street,  4  Bradf.  Sur.  503,  it  was 
considered  that  the  right  to  the  mere  re- 
pose of  a  grave,  although  intangible  or 
invisible,  was  quasi  property. 

The  cases  cited  in  the  note  to  Smith  t. 
Barclay,  21  Am.  Law  Reg.  (N.  S.) 
408,  et  seq.y  may  be  profitably  read  in 
this  connection.  The  cases  of  Ihncoast 
Y.  Gowen,  and  Thompson  v,  Adams,  cited 
by  the  court  in  the  principal  case,  will 
there  be  found  commented  upon  and 
distinguished.  It  is  unnecessary  here 
to  repeat  what  was  there  said  upon  this 
subject. 

Let  us  now  examine  the  definition  of 
the  term  **  privilege** : 

"  Privilege  is  either  personal  or  real : 
a  personal  privilege  is  that  which  is 
granted  to  any  person,  either  against  or 
beside  the  course  of  the  common  law. 
A  privilege  real  is  that  which  is  grtMte<i 
to  a  place.*'  Coweirs  Interpreter. 

Privilegium  est  heneficium  jtersonale,  et 
extinguitur  cum  persona*  A  privilege  u 
a  personal  benefit,  and  is  extinguished 
with  the  person :  Rex  v.  Hanger,  3 
Bulst.  8. 
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ij,  lerM.  IRS,  1B9,  define! 
n  *i  every  priviltj-c  gr«nied  by 
rogalion  of  comrnon  rijfliC. 
irrill,  in  hi*  Law  Dictionary, 
cs  "  privilege  :"  "  An  exemp- 
munilv  from  jwme  general  duty 
;  a  ri^lil  pecQlim  to  some  indi- 
body.     According   lo  its  ely- 


r  of  Ai 


Ki,OTjmBala  Uz'i  ;  a  peculiar 
iTor  prsQted  by  law,  conlraiy 

;ferenre  lo  priTilege,  Mr,  Bon- 
■  Lbw  Dictionary,  sayi :  "  This 

IT  or  a  particnUr  disposition 
,  which  grants  certain  special 

I  right.  In  it«  pasBive  sense, 
tame  prerogative  granted  by 
iwrticular  law." 
n  "  priTilcgo"  inclniles.  In  it* 
lefinitiun  an  exemption  from 
leni  as  othcraare  sabjectcd  to, 
ivilcge  of  being  eiempt  from 
from  Wxation  :  State  r,  BelM, 

rd  "  pririlege"  may  be  defined 
peculiar  lo  an  indiTidnal  or 
ttf.\i  T.  Knight,  133  Mass.  SIS. 
inHe  nnder  a  statute  granting 
lege  of  tha  shores." 
pge  is  a  right  or  franchise  cre- 
p^latire  grant  that  cannot  be 
by  any  citiien  without  som* 
TOvision  conferriog  opon  somo 
ire  indiTidoaU  the  right  of 
e  particular  thing ;  Langtiille 
iW,  4  Tex.  App.  S17. 
cge  is  a  right  or  immanity  by 
cmplion  from  the  general  law; 
^c. ,  Railroad  Co.  T.  Gaina, 
p.  278. 

•or,  fc,  T,  ffuMf,  S  Head. 
t'troing  a  conslitalional  pro. 
lorixing  the  taxation  of  Ber- 
lillers  and  priTileges,  privilege 
efined  :  "  The  enerdse  of  an 
or  business,  which  reqairei  a 
IXI.— SB 


license  from  some  proper  authority,  de 
ignaled  by  genera]  law,  and  not  open 
alloranyone,  withoutsnch license."  S 
also,  Laayeri'  Tax  Caiet,  8  Heisk.  ^4 
With  reliTcnce  to  the  opinion  in  1. 
principal  case,  it  may  be  observed  th 
the  facts  of  the  case  are  not  slated  by  i] 
coDTt  so  fully  OS  a  good  understanding  i 
the  case  would  seem  to  require ;  ai 
reference  it  made  to  the  report  of  tl 
case  on  page  4UB  of  vol.  31,  N.  S.,  ( 
this  Journal,  for  a  more  eatisraclo: 
atatcmcnt,  where  the  rules  of  the  Bohi 
of  Trade  and  the  form  of  ccrtiticateB  i 
tncmbership  and  assigimienti  thereof  a 

With  reference  to  the  fact  that  i 
dividends  are  made  to  the  member 
which  seems  to  have  had  considernb 
weight  with  the  coort,  we  are  unable 
Dnderstand  how  that  fact  has  any  ctn 
trolling  influence  upon  the  case.  A 
though  dividends  are  the  object  usduII 
aimed  at  in  the  orgnniialion  of  corpon 
lions,  we  can  easily  understand  ho 
shares  of  stock  on  which  no  money  div 
dends  are  payable  or  even  conlemptate 
might  from  a  variety  of  other  reasons  1 
very  desirable  and  of  a  liigb  pecuninr 
value,  and  we  know  of  no  case  makin 
the  payment  of  dividends  necessary,  i 
order  that  such  share  of  stock  shonid  i 
eonaidereil  property.  The  shares  of  aioc 
issued  by  the  Chicago  Law  Instirutc,  t 
its  members,  afford  a  familiar  exnmpi 
of  stock  on  which  no  dividends  are  pat 
able,  and  notwithstanding  no  diviilcml 
are  ever  payable,  we  do  not  think  an 
one  will  claim  that  such  shares  are  nc 
property.  The  certificato  of  mem 
bership  in  the  Chicago  Board  of  Trml 
is  really  a  certiScnte  of  stock,  thoii;.' 
called  by  another  name,  and  the  fui' 
that  no  dtviiiends  are  contemplated  out'li 
□ot  to  be  conclusive  upon  the  question. 
With  rerercuce  tu  the  definition  of  pro 
perlj,  qnatcd  by  the  court,  as  well  n 
most  of  the  other  definitions  herein  quoted 
while  it  is  true  thai  ordinarily  the  righ 
of  prc^rly  involves  not  oiJy  an  exelu- 
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BTe  rig^t,  bat  also  the  right  of  disposi- 
tion BB  the  owner  may  ileeire,  there  are 
manj  «orU  of  properly  clogged  with 
COndilioni  and  limiulioos  which  preient 
its  disposition  in  accordance  with  the 
desire  of  the  owner.  The  case  of  estates 
tail  before  Tallarua'i  Case  is  a  familiar 
example,  and  it  would  be  easy  to  mul- 
tiply examples.  In  ibis  case  there  is  a 
modilied  power  of  disposal  sufficient  to 
bring  the  case  witbin  a  correct  definition  ; 
and  tbe  rigbt  of  eacb  member  is  certainly 
absolutely  exclasire.»o  long  as  he  retains 
his  membership. 

The  statement  that  the  membership  is 
neither  lands  nor  cbattels,  begs  the  entire 
qneetion.  It  would  be  equally  argumcn- 
tativa  to  allege  that  it  is  personal  pro- 
perty. 

The  illostrations  pTcn  by  the  conn  of 
church  memberships,  memberships  in 
masonic  lodges,  &c.,  are  not  relevant  to 


the  question  under  diicui 
as  tbej  are  never  transfet 
no  market  value. 

The  memberships  in 
transferable  and  bare  a 
The  membership  in  que 
mere  privilej^,  because 
transferable,  but  is  not 
minated  by  the  death  o 
it  being  expressly  proridi 
of  the  board  that  the  i 
a  deceased  member  sh 
ferred  by  his  legal  repr 
mere  privilcj^  is  a  person 
is  eiliuguished  with  the  p 
Banger,  3  Bolst.  S. 

All  thiugs  considered 
the  principal  case  is  emi 
factory,  and  in  our  judgim 
foundation  either  in  rcaso 
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Court  of  AppedU  of  the  State  of  Kentucky 
COMMONWEALTH  v.  WHIPS. 

An  act  aathorlziDg  an  individual  to  dispose  of  his  property  by  to 
■tanding  a  general  statute  prohibiting,  under  penalty,  the  holding  of 
is  not  a  violation  of  the  provision  of  the  Bill  of  Rights  that  no  man 
ozclusive  public  emolamenti  or  privileges,  but  in  coosideration  of  pal 

The  word  "privilege"  in  the  Bill  of  Rights  means  a  public  privi 
mere  privilege  for  the  exercise  of  a  private  right,  and,  therefore,  a  gtt 
of  a  special  privilege,  with  reference  to  his  own  proper^,  and  which  w 
to  others,  i% 


Appeal  from  the  Jefferson  connty  Circuit  Court. 

This  was  an  appeal  from  a  judgment  dismissing  an 
by  vhich  the  defendant  was  charged  with  promoting  i 
violation  of  a  general  law  of  the  Commonwealth  of  Kent 
facts  are  sufficiently  stated  in  the  opinion. 


P.  W.  Hardin,  Attorney-General,  for  appellant. 
/.  ^  J.  CaldwiU  f  Winaton  and  B.  F.  Camp,  for  tp 
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pinion  of  the  court  was  delivered  by 
a,  J. — The  appellee,  W.  C.  D.  Whips,  was  indicted  by  a 
.ry  impanelled  in  the  Jefferaon  Circuit  Court,  of  the  otFence 
oting  a  lottery  by  permitting  a  building  occupied  and  owned 
lo  be  used  for  the  sale  of  lottery  tickets  for  the  disposal  of 
nd  property  by  way  of  lottery,  and  by  advertising  a  lottery, 
a  the  Willard  Hotel  Lottery,  by  which  it  was  proposed  to 
of  certain  property  (described)  by  lottery.  No  objection 
e  to  the  indictment,  and  the  defendant  by  bis  plea  traversed 
ges  made  against  him  and  by  an  agreement  between  the 
for  the  state  and  the  accused  the  law  and  tacts  were  sub- 

0  the  court  for  judgment.     On  the  hearing  the  appellee 

1  an  act  of  the  legislature,  approved  the  27th  of  April,  ia 
1880,  aa  vesting  him  with  authority  to  sell  certain  property, 

1  he  was  the  owner,  by  lottery.     Section  one  of  that  act 

"  that  it  may  be  lawful  for  W.  C.  D.  Whips,  of  Louisville, 
1  county,  Kentucky,  to  dispose  of  the  Willard  Hotel  pro- 
tuated  on  Jefferaon  street,  in  the  city  of  Louisville,  Kon- 
rith  two  houses  and  lots  on  Green  street,  in  the  rear  of  the 

Hotel,  etc.,  and  for  that  purpose  may  issue  and  sell  by  his 
9  many  certificates  of  specified  undivided  interests  therein 
i  which  will  in  the  aggregate  amount  to  the  fair  equitable 

the  property  and  the  coats  of  disposing  of  the  same  in  the 
hereby  authorized. 

.  2.  That  Robert  Mallory,  L.  M.  Floumoy,  H.  Clay,  H.  P. 
:er  and  G.  H.  Winston,  be  and  they  are  hereby  appointed 
ionere,  any  three  of  whom  may  act,  whose  duty  it  shall  be 
nine  by  lot,  as  may  be  mentioned  in  said  certificate,  to  what 
der  or  shareholders  any  portion  or  portions  of  said  property 
long,  and  to  whom  the  title  thereunto  shall  be  made,  and  te 
perform  all  such  acts  as  in  their  opinion  may  be  necessary 

this  act  into  full  efTect,  and  shall  invest  the  funds  arising 
d  certificates  in  the  payment  of  the  just  creditors  of  the 
lips. 

t.  3.  This  act  is  intended  to  apply  to  the  property  described 
Lnd  to  no  other,  and  when  said  property  is  sold  said  grant 
ise  and  be  of  no  effect ;  provided,  that  there  shall  in  no 
!  but  one  distribution  or  drawing  under  this  act,"  etc.  By 
if  thia  act  the  appellee  claims  the  right  to  dispose  of  his 
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property  by  way  of  lottery,  and  to  appropriate  the  proceeds  to  the 
payment  of  his  creditors. 

The  court  below  adjudged  in  his  favor  by  dismissing  the  indict- 
ment, and  the  Commonwealth  is  in  this  court  asking  a  reversal. 
The  attorney  for  the  state  maintains  that  the  act  in  question  is  in 
violation  of  section  one  of  the  Bill  of  Rights.  The  section  reads: 
"  That  all  freemen,  when  they  form  a  social  compact,  are  equal, 
and  that  no  man  or  set  of  men  are  entitled  to  exclusive  separate 
public  emoluments  or  privileges  from  the  community,  but  in  con- 
sideration of  public  services.** 

The  proper  construction  or  true  meaning  of  the  Bill  of  Rights 
is  the  issue  presented,  and  we  are  aware  of  no  case  decided  by 
this  court  where  the  question  has  been  duly  considered,  if  at  all; 
and  certainly  no  case  analogous  to  the  one  under  consideration. 
Without  discussing  the  grammatical  construction  of  the  language 
used  in  the  section,  it  is  plain,  we  think,  that  this  constitational 
inhibition  was  intended  to  prevent  the  exercise  of  some  public 
function  or  an  exclusive  privilege  affecting  the  interests  and  rights 
of  the  public  generally  when  not  in  consideration  of  public  service, 
and  if  made  to  apply  to  the  exercise  of  mere  private  rights  or 
special  privileges  it  nullifies  almost  innumerable  legislative  enact- 
ments that  are  to  be  found  in  our  private  statutes,  sanctioned  in 
many  instances  by  every  department  of  the  state  government.  It 
is  our  boast,  as  is  urged  by  counsel  for  the  state,  "  that  under  our 
government  none  are  entitled  to  exclusive  rights,  but  that  all  are 
governed  by  equal  laws,  subject  to  like  burdens  and  entitled  to 
equal  privileges,  having  one  rule  for  rich  and  poor,  for  favorite  at 
court  and  countryman  at  the  plough,'*  but  this  doctrine  of  equality 
or  maxim  of  constitutional  law  does  not  mean  that  every  man  must 
be  permitted  to  exercise  the  same  special  or  private  privileges. 
Special  privileges  may  be  granted  to  one  or  more  citizens  when  the 
rights  of  others  are  not  affected  by  it.  We  have  general  laws 
enacted  for  the  protection  of  life,  person  and  property,  with  the 
right  to  acquire  and  use  our  property  and  its  accumulations  as  we 
see  proper,  subject  to  these  general  laws  and  when  not  interfering 
with  the  rights  of  others.  The  citizen  has  the  right  to  demand 
that  he  shall  be  governed  and  protected  by  these  general  laws,  and 
when  excluded  from  such  protection  it  is*  in  plain  violation  of  his 
constitutional  rights.  An  absolute  equality  of  private  right  in  the 
exercise  of  special  privileges,  if  ever  possible,  is  not  practicable 
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our  form  of  government  in  the  light  this  cose  has  bet 
ed  by  counsel  for  the  suite.  Special  privileges  must  1 
1  as  a  matter  of  necessity,  originating,  not  only  by  reasc 
form  of  government,  but  from  the  general  laws  enacted  (i 
)tection   of  person  and  property.     General  laws  can  m 

be  applied  to  individual  necessities,  and  particularly  vril 
X  to  the  right  of  property,  and  when  a  special  privilege 
[  with  reference  to  one's  own  property,  and  without  injui 
rs,  we  perceive  no  objection  to  it.  If  the  legislaiure  sbuu 
id  the  right  by  an  amendment  to  the  Constitutioji  to  legisla 
ference  to  local  or  private  interests,  the  sovereign  (the  pe 
uld  confer  this  right  on  local  tribunals  vested  with  simili 
What  interest  has  H.  in  the  sale  and  transfer  of  the  pr 
if  B.  if  it  in  no  manner  alTccts  his  private  rights?  an 
nder  the  general  law  the  right  of  each  to  sell  and  conv( 
roperty  in  the  same  manner  can  not  be  denied,  if  B.  I 
enactment  is  empowered  to  sell  and  transfer  his  land  in 
I  way,  we  can  not  well  perceive  how  this  affects  the  co 
lal  rights  of  A.  It  is  insisted,  notwithstanding  the  existen< 
general  law  that  the   special  privilege  is  unconstitution 

every  citizen  is  not  authorized  to  sell  in  the  same  mod 
is  a  legislative  invasion  of  the  rights  of  equality,  and  f 
ason  within  the  constitutional  inhibition.  Conceding  fi 
eposes  of  this  case  that  this  section  of  the  constituti< 
to  the  exercise  of  a  mere  private  right  or  special  privilej 
)  to  be  found  any  word  of  exclusion  in  the  grant  of  tl 

sell  the  bouse  of  the  appellee  by  lottery,  or  the  land  of  I 
I,  and  what  is  to  prevent  the  legislature  from  granting 
luslve  privilege  to  any  citizen  upon  making  the  application 
I  word  privilege  in  the  meaning  of  the  constitution  is 
arivilege  and  not  the  exercise  or  enjoyment  of  a  speci 
e.  ArVhen  the  citizen  undertakes  to  discharge  a  duty  ; 
lie  that  the  state  is  under  an  obligation  to  discharge,  and  i 
atioD  for  the  undertaking  an  exclusive  privilege  is  grantei 
it  is  constitutional  because  in  consideration  of  public  se 
?he  exclusive  right  to  keep  a  ferry,  to  construct  and  operai 
B,  to  improve  and  navigate  rivers,  all  such  exclusive  righ 
1  tipon  a  consideration  rendered  by  the  public  in  the  dischari 
y  the  state  was  required  to  perform ;  it  becomes  a  bindin 

and  can  not  be  violated  by  either  the  state  or  the  citizei 
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Qor  can  it  be  repealed  unless  that  right  is  reserved  in  tl 
by  reason  of  some  general  law,  and  until  the  repeal  it 
essential  elements  of  a  contract,  and  the  rights  of  the  pi 
it  can  not  be  disturbed.  A  mere  privilege  granted  by 
ture  for  the  exercise  of  a  private  right  is  alwaja  Bab 
islative  repeal,  and  while  rights  of  property  acquired  b 
such  special  privileges  cannot  be  divested,  the  righ 
exists  until  such  rights  are  acquired  under  it  and  eveu  a 
in  80  far  as  it  may  be  necessary  to  protect  or  preserve  t 
rights  already  acquired.  This  constitutes  the  principal 
between  grants  in  consideration  of  public  service  and  mei 
for  the  advancement  of  private  interests.  The  case 
counsel  bear  but  little  analogy  to  the  case  before  us.  ] 
of  Holden  v.  Jamei,  H  Mass.  396,  an  attempt  by  the 
was  made  to  suspend  the  Statute  of  Limitations  in  a  par 
so  as  to  take  it  out  of  the  operation  of  the  general  law. 
of  Lewia  v.  Webb,  3  Greenleaf  326,  was  where  an 
allowed  by  the  legislature  in  a  particular  case,  regan 
general  law,  and  in  Durkee  r.  Janeaville,  28  Wis.  4t 
of  Janesville  was  exempted  from  costs  in  a  proceeding 
by  Durkee.  This  legislation  was  plainly  in  violat 
individual  rights  of  others  and  a  disregard  of  the  grei 
of  constitutional  equality  so  earnestly  contended  for 
although  the  decision  in  each  case  was  based  mainly  on 
that  the  legislature  was  attempting  to  prescribe  to  courl 
the  character  of  judgments  to  be  rendered,  and  that  thit 
ercise  of  judicial  power  by  the  legislature  in  violation  c 
provisions  of  the  Constitution.  In  the  case  of  Holden 
reported  in  11  Mass.  396,  already  referred  to,  the  genen 
law  had  been  suspended  for  the  benefit  of  one  party,  so  th 
sue  and  his  adversary  be  prevented  from  pleading  the  Stat 
discussion  of  that  case  it  was  said  that  "  the  act  was  ' 
natural  justice  and  to  the  spirit  of  the  constitution  and 
state  by  giving  to  one  citizen  privileges  and  advantages 
others ;"  and  so  in  all  the  cases  where  private  rights  i 
or  jeopardized  by  legislative  enactment,  the  granting  of 
to  one,  by  way  of  exemption  from  the  operation  of  a  gi 
is  denounced  by  the  courts  as  subversive  of  the  rule  i 
tional  equality,  and  in  the  discussion  of  this  class  of  ca 
found   the  language  used  by  the   courts,  that  is  now 
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.J  for  holding  the  act  before  us  unconstitutional.  Supp 
1  wiih  reference  Co  ita  own  claim  against  the  citizens  shoi 
spended  the  Statute  of  Limitation,  or  after  judgment  I 
led  an  appeal  when,  at  the  time  the  Judgment  waa  render 
did  not  warrant  such  a  proceeding,  can  it  he  maintaii 
:h  legislation  would  be  unconstitutional  ?  No  right  has  b< 
ed  with  in  such  a  case  except  that  of  the  state,  and 
;n  power  may  not  only  grant  the  appeal,  but  release 
from  his  contract:  Calkint  v.  The  State,  21  Wis.  50 
V.  FrUhie,  26  Cal.  135.  "Privileges  (says  Cooley  in 
1  Constitutional  Limitations)  may  be  granted  to  particu 
lals,  when  by  doing  so  the  rights  of  others  are  not  interfe: 
and  we  can  see  no  constitutional  objection  to  the  exerc 
legislative  power.  It  is  a  mere  question  of  policy  to 
oed  by  the  legislator  and  not  the  judge.  This  charac 
lation  has  been  indulged  in  since  the  formation  of  the  8t 
tion,  and  has  met  the  approval  of  every  department  of  ' 
vemment,  and  it  is  now  too  late  to  question  the  exercise 
DOwer.  The  right  to  sue  the  state  may  by  special  legislat 
1  to  one  and  at  the  same  time  withheld  from  another,  by  r 
^he  general  law.  It  is  said,  however,  that  this  is  expres 
sed  by  the  sixth  section  of  art.  8  of  the  Constitution,  t 
!,  "  the  General  Assembly  may  direct  by  law  in  what  m. 
in  what  courts  suits  may  be  brought  against  the  Comm< 
This  provision  does  not  authorize  a  violation  of 
!  of  equality  under  the  law,  and  a  permission  to  one  to  i 
e  without  the  same  privilege  given  to  all  others,  is  in  vi( 
the  fundamental  law  if  we  adopt  the  theory  presented 
for  the  Commonwealth.  Suit  after  suit  is  permitted  to 
kI  against  the  state  by  the  individual  citizen,  and  when  : 
;  the  rights  of  others  there  can  be  no  objection  to  it.  1 
ire  may,  and  often  dbes,  authorize  one  undor  the  age 
one  years  to  exercise  all  the  rights  of  an  adult  with  rel 
his  estate  and  business  affairs;  still  if  the  view  of  cour 
all  such  acts  are  unconstitutional,  because  the  same  righ 
nted  to  every  citizen  who  is  not  an  adult.  The  charter 
rivate  corporation  in  which  the  public  can  have  no  inten 
inch  as  may  arise  by  reason  of  business  relations  with  tht 
)  grants  of  privileges  that  do  not  belong  to  an  individual 
ar  corporations.     Such  rights  are  not  exclusive,  whetl 
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lege  located  in  a  different  locality.  It  is  conferring  a  privi> 
one  and  withholding  it  from  the  other.  These  are  in  fact 
>ecial  privileges  acquired  under  iGgielative  grant  for  the 
ment  of  private  or  local  interests  tliat  in  no  manner  violates 
Its  of  others,  and  neither  grant  can  be  said  to  have  been 
I  consideration  of  public  service. 

motive  prompting  the  legislature  to  make  the  grant  cannot 
ired  into  by  this  court.  "  Plenary  power  in  the  legislature 
purposes  of  civil  government  is  the  rule"  with  uncontrolled 
:y  in  making  the  laws  within  the  limits  of  the  constitution. 
lift  has  nothing  to  do  with  the  moral  question  involved.  If 
the  case  could  be  easily  disposed  of.  "  The  legislative 
the  executive  executes,  and  the  judiciary  construes  the  law." 
i  Constitutional  Limitations. 

1  adilitional  argument  in  favor  of  the  constitutionality  of  the 
!  is  the  practical  construction  placed  upon  this  section  of  th« 
Bights  by  the  constant  legislation  of  the  state  conferring 
privileges  since  the  formation  of  the  state  constitution. 
I  such  is  the  case,"  says  Cooley,  "a  strong  presumption 
lat  the  construction  rightly  interprets  the  intention,"  and 
says  the  same  author,  where  the  question  of  construction, 
:  the  investigation  given  the  subject,  remains  a  matter  of 
:  is  clear  that  the  court  should  abstain  from  deciding  il 
itutional. 

ippollee.  Whips,  was  involved  in  debt,  and  the  legislature, 
B  application,  granted  him  the  privilege  of  selling  his  pro- 
y  lottery,  at  a  single  drawing,  the  proceeds  to  be  applied  to 
ment  of  his  indebtedness.  The  extent  of  the  grant  and  th« 
lonferred  by  it  are  not  questioned.  The  Commonwealth, 
iking  the  grant,  has  indicted  him  irom  proceeding  to  ad 
:,  and  is  insisting  that  he  shall  be  fined  in  a  sum  not  exceed- 
,000  for  promoting  a  lottery.  Kootherparty  is  complaining, 
citizen,  by  reason  of  the  grant,  deprived  of  no  right  he 
:n  the  grant  was  made.  Can  this  penalty  be  enforced,  and 
3t  unconstitutional?  Both  questions  must  be  answered  in 
itive,  and  the  judgment  below  is  therefore  affirmed. 
ea  Habgis  and  Hine3  dissenting. 

ral  law  of  the  »l»M  of  Eeniack;  lottery.     In  th«  fac«  of  this  Bcncral  law 

t   ule  of  Intterj  (ickeU,  sod  tbe  legislature  authorized  Wliipa  lo  di»- 

tho»e  who  engaged  in  holdiog  a  poae  oT  hia  property  by  loltery.  Wbal 
:XXI.— 97 
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ives  that  induced  th«  legis-     Beall  r.  Beall,  S  G».  Slo 
It  this  speoial  privilege  due*     selected  by  tlie  legiilati 


not  appear   from  tbe  opi 

was  to  enahlo  Lim  to  pay  his  debts. 

That  clause  of  the  Coustitutlon  forbid- 
diog  the  granting  of  apecial  privileges, 
it  is  laid,  "  was  intended  to  prerent  the 
exercise  of  some  pnbiic  function  or  an 
exclusive  privilege  aJfecling  the  intereaca 
and  rights  of  the  public  generally,  when 


<n  of  public 


If  such 

placed  upon  that  clause,  then  the  people 
would  confer  upon  local  tribunals  power 
to  legislate  with  reference  to  local  or 
private  interests.  When  it  is  Deceassry 
to  surmise  what  the  sovereign  people 
would  do  were  a  certain  construction 
placed  upon  a  proTiaion  of  the  Constiln- 
tion,  in  order  to  support  the  conslilulion- 
•lity  of  a  statute,  we  certainly  are  com- 
pelled to  receive  the  opinion  of  (he  court 
reasoning  and  methods 


with  n 


And  ^ 


any  other  state,  where  lotteries  are  not 
tolerated,  the  decision  in  a  similar  case 
would  certainly  bare  been  very  different. 
Certainly  tlie  reasoning  of  the  opinion  is 
very  strained,  and  while  it  is  the  dnty 
of  tJie  courts  to  uphold  all  legislative 
enactments,  and  in  case  of  doubt  to 
yield  to  the  legislative  coustruction  of  the 
Constitution,  yet  here  certainly  was  an 
opportunity  for  the  exercise  of  that  in* 
dependence  of  thought  avd  action 
which  the  conrCs  have  always  been  free 
to  exercise,  and,  when  tlie  opportunity 
afforded,  to  decide,  without  fear  of  cril- 

No  question  of  police  power  arises  ai 
in  the  Slavghter-Bautt  Catti  ,■  that  is  out 
of  the  question.  The  statute  was  appli- 
cable to  no  class  of  individuals,  but  was 
confined  to  one  individual.  Perhaps  he 
.  alone  would  be  estopped  to  deny  its 
Talidily,  either  from  having  petitioned 
the  legislature  for  its  passage,  or  else  from 
having  accepted  its  provisions  after  its 
passage  ;  Fergtaon  v,  Landram,  i  Bush 
S30  1  ifoli  T,  Detroit,    18  Mich.  495; 


to  any   peculiar  rules,  e 

obligations  or  burdens    i 

him,  nor  is  it  enacted  that : 

of  his  properly  in  any  certi 

is  left  free  and  unlrtunmeU 

reject  the  provisions  of  the 

an  act  would  be  nnconsl 

Sag  T.  WaiAiBm,  SO  Cal.  £ 

T.  Jama,  II  Mass.  396, cil 

cipal  case,  it  was  held  that 

had  no  power  lo  suspend 

of  a  general  law,  in  favi 

vidual ;  and  it  was  said  Ihi 

of  a  power  to  enact  that 

should  not  be  held  to  anaw 

except  for  a  period  of  two 

exerdse  of  no   greater  pi 

enact  that  he  should  be  h 

such  suit  for  four  years.     ' 

pressly  put  its  decision  npo 

that  the  act  conferred  apecti 

was   therefore   unconstituti 

ing   in  mind   that   the  Su 

of  the  United  Stales  has 

there  is  no  vested  right  in 

prison   a  debtor   (Mason 

Wheat.  370),  we  can  easil 

the  Supreme  Court  of  Vei 

special  act  of  the  legislatur 

a  judgnKntHieblor  from  imp 

an  execution  is  void  :   Kena 

3  Vt.  360  ;  Lgman  v.  Hact 

And  the  court  rest  their  d 

the  principle  that  ■■  an  *e 

upon  any  one  citizen  privi 

prejudice  of  another,  and  i 

applicable  to  others  in  like  cii 

in  the  language  of  the  leami 

tators  upon  the  English  la 

enter  into  the  idea  of  mui 

having  no  relation  lo  the  <.v 

general;"    Ward  v.  Sama 

ISl.      Accordingly    it    was 

departure  from  ibe  liberties  o 

under   color   of    such    an    a 

escape :  Id.     See  Starr  v.  . 

Chip.  357. 

Undoubtedly  the  law  is  th 
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[  no  power  to  grant  new  triali, 
Wtbb,  3  Grtfnl.  328 ;  Men-m 
nu,  1  N.  H.  393 ;  Inhabilaati 
n  T.  JnluibilaniM  of  Ltaialon, 
HO,  beuDM  in  iDYSsioD  at 
M  department  of  the  itMte  hj 
ttare  ;  jet  the  bsaia  for  thoe 
have  not  »lw«ji  been  the  one 
ited.     Legislation  of  this  kind 

lose  it  ia  clua  legistation : 
Cast,  5  Pick.  SS  ;  Batti  ». 
a  Chip.  77  ;  Opinim  of  the 
'  iht  Supreme  Court  of  Ntv 
f.  4N.  H.  672. 
has  been  eipresalj  held  that 
itnre  haa  no  power  to  grant  a 
not  apon  the  gronnd  that  it  ii 
in  of  one  department  of  the 
nt  into  the  provinceof  another, 
te  it  ia  a  ipecial  indalgence  bj 
:cmption  from  the  general  law: 
'.  SimowU,  103  Masa.  S72. 
hu  been  held  that  the  legisla- 
1  forbiddea  to  grant  divorcea, 
aa  apecial  acta  anthoriiing  the 
grant  divorcea  in  partjealar 
cansea  not  recogniaed  in  the 
w,  becaoac  it  ia  ■  granting  of 
Tilcge :  Ttf\  T,  TtJI,  3  Mich, 
an  the  general  exemption  laws 
for  particular  caaea ;  there 
ie  noirorm  law  :  Bull  r.  Con- 
is.  E38.  So  conns  cannot  be 
:  the  trial  of  righta  and  obliga- 
irticular  persona,  aa  thedebtora 
Millar  bank  :  Bank  if  the  Stale 
3  Ycrg.  S99.  An  act  making 
in  ihe  officers,  agenta  or  aer- 
L  particnlar  banking  corpora- 
nbeizle  or  appropriate,  without 
the  fondl  of  the  corporation, 
Iged  a  partial  law,  and  on- 
nal  and  void,  becanae  it  did 
ce  all  peraona  in  like  atate,  and 
drcnmstances  :  Buddr.  State, 
.  4B3.  The  aame  waa  detcr- 
in  act  anthoriiing  the  conrt  to 
idian  reaervaiion  caaea,  when 
I  for  the  nae  of  another.     It 


was  held  a  partial  law,  intended  to  oper- 
ate only  upon  a  rewinditidaals  :  Wallji'i 
Beift  t.  KeiMtdg,  3  Yerg.  SS4.  So  alao 
of  an  act  authorizing  the  execuuira  of 
one  peraon  degcased  to  reiive  a  jndg- 
nenl  obtained  by  another  person  in  hi) 
lifetime,  in  their  namea  bf  aciVe  facias: 
Tate\.Bdl,*Yere.iQi.  And  likewiae 
an  act  anthoriiing  a  particular  perwn 
named,  to  prosecute  a  anil  then  pending 
in  the  name  of  the  deceased  partj  plain- 
tiff, without  taking  oni  lettera  of  admin- 
iatration  upon  the  eelate  of  auch  deceased: 
Officer  T.  Yoang,  S  Yerg.  330.  So  alao 
an  act  anthoriEing  the  guardian  of  the 
minor  heirs  of  a  deceaaed  person  to  sell 
lands  which  descended  to  the  hcira  from 
their  ancestor,  and  applj  the  proceeds  in 
payment  uf  the  ancestor's  debta,  though 
paased  with  the  aaaent  of  such  minor 
beira;  Janet's  Heirs  T.  Perry,  10  Yerg. 
99.  A  apecial  atatute  exempting  a  par- 
ticular city  from  the  payment  of  costa  in 
any  proceeding  ^ainal  it  to  set  aside  a 
lax  or  tax  aale  is  void  :  Durkee  v.  Janet- 
ville,  38  Wia.  464  ;  see  Sate  v.  BartUn, 
3S  Id.  S87.  So  where  a  city  could  only 
be  iDcorporated  under  tlie  general  taw 
of  the  state,  and  tho  legijlaturc  were  pro- 
hibited by  the  Constitution  from  passing 
an  act  to  incorporate  any  parlirular  city, 
and  the  legislature  undertook  to  legalize 
the  void  incorporation  proceediiiga  of  a 
particular  town  by  a  apecial  act,  it  was 
held  that  the  special  act  was  void — waa 
forbidden  by  the  Constitution  ;  Ciig  of 
Logataport  v.  La  Rote,  )  Ind.  L.  R. 
587. 

The  court  in  the  case  lost  cited, 
relied  upon  several  Kentucky  decisiona. 
It  cited  Sfelifyiolds  v.  Sinn'lkoust,  8 
Bush  447.  That  was  where  the  IcBisla- 
tnre  leased  to  a  company  for  thirty 
jeara  the  Qreen  and  Barren  rivet  line 
of  navigniion,  with  the  right  to  col- 
lect tolls,  &c.  We  think  this  case  is 
clearly  dislingnisbable  from  the  principal 
case.  The  riveni  were  public  river* — 
public  highways.  The  stale  had  im- 
proved them  by  a  large  expenditure  of 
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iu  ronds.  The  at&le  lav  fit  in  this  way 
to  raise  rundB  to  keep  them  in  re^jair,  a 
duty  sbo  ovveil  lo  the  public.  The  pro- 
perty was  that  c(  the  stale,  so  loDg  u 
[he  United  States  did  not  inlerrere — w> 
aaid  the  court.  It  will  thui  be  seen  Ibat 
the  slate  was  aiinplj  rcuting  her  own  pro- 
perty, nothing  more.  CunimoniBtalti  ▼■ 
J'lcliXM,  5  Bush  660,  was  also  cited. 
That  was  a  loit  eRainst  the  slate,  au- 
thorized by  a  special  act,  in  order  to 
ascertain  Jackson's  damages  caused  by* 
wrougful  act  of  the  state's  Board  or  In- 
ternal Improvement.  No  constitntionBl 
question  vaa  discnssed  analogous  lo 
the  one  discussed  in  the  principal 
ease.  The  act  was  the  state  simply 
consenting  to  be  sned  in  order  to 
do  equity  to  one  of  ber  citizens. 
/bKersan  T.  D-abue,  a  J.  J.  Marshall 
598,  was  a  grant  of  land  belonging  to 
the  stale,  to  an  indiiidaal,  upon  con- 
dition that  he  would  expend  money 
in  the  pursuit  of  suit  water.  This  act 
was  pasBScd  in  1820.  The  court  very 
properly  held  that  the  act  was  coostitu- 
tional,  although  it  gave  the  grantee  abso- 
lute riglit  to  appropriate,  of  the  public 
land,  SOOO  acres  situated  within  Gve 
miles  of  tbe  place  where  be  was  boring 
for  salt  water.  This  was  simply  a  grant 
of  the  state's  own  lanjs  and  in  no  wise 
atTected  the  public.  No  public  law  of  the 
stale  was  annulled  ;  no  question  of  im- 
munilj  from  crime  arose.  Kibbg  v.  C/iU- 
mwfTjr  Jdm'r.,  *  T.  B.  Mon.  91,  was 
where  a  guardian  was  authorized  to  sell 
bis  ward's  real  estate  to  pay  the  ward's 
ancestor's  debt.  The  land  was  subject 
to  the  debts  and  could  be  sold  by  the  ad- 
ministrator. The  court  looked  upon  the 
statute  as  proriding  a  shorter  and  more 
direct  method  of  papug  tbe  debts — a 
question  of  eipcdiencj — and  that  it 
made  but  little  difference  how  the  land 
WAS  sold  so  the  proceeds  of  the  sale  were 
applied  to  the  eittinguishmenl  of  tbe 
debts.     It  can  hardly  be  deemed  an  an- 

In  a  number  of  decisioiu  cited  in  tbi« 


note  no  contiiiutional  pro 
■a  a  guide  to  the  courts  ; 
ions  of  tbe  courls  were  I 
those  rundamcntal  principl 
by  jurists  as  essential  to  tl 
laws  enacted  in  those  conn  I 


the  c 


I    law  a: 


legislation — thai  the  laws 
eral  and  tiol  the  decrees  of 
body  applicable  only  to  ai 
"that  all  freemen,  when 
social  compact,  are  equal, 

live  separate  public  emolun 
ilegCB  from  the  community 
sideration  of  public  service 
It  is  said  in  tbe  princi] 
no  citizen  of  tbe  stale  is  ii 
plaining  of  the  action  of  thi 
that  no  citisen  of  tbe  state 
ing  that  the  legislature  ha( 
special  privileges  as  acitiici 
monwcalth.  The  question 
"Bow  was  it  pouible  for 
len  to  appear  in  such  an  act 
plain  of  tbe  action  of  the  1 
Are  we  to  undcrvland  the  c 
by  such  an  expression  that 
civil  suit,  brought  by  a  c 
Commonwealth  against  W 
recovery  of  properly  or  mi 
some  right  necessarily  count 
lottery  scheme,  that  greali 
would  be  paid  to  bis  compl, 
action  of  tbe  legislature  i 
•crutinized  than  was  done  i 
pal  case  T  If  so,  then  whei 
citizen  sues  ttie  act  may  be  i 
constitutional,  and  when  tl 
wealth  sues  it  may  be  consltl 
legal  absurdity.  And  it  n 
pertinently  asked,  "  Was  m 

body  of  the  people  of  the  Coi 
present  in  conn  by  their 
tuted  altome J  complaining  i 
of  the  legislature  I"  Tbcycei 
and  as  great,  nay  grealei 
should  be  paid  to  their  suit 
suit  of  an  individual. 
Nor  ia  there  any  sonnd  i 
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on  of  eecoppel.  An  nnconstt- 
■nactment  of  tb«  IcKiilanire  i« 
U  i*  of  BO  more  force  ihsn  if 
lud  been  pused.  Ita  pa»aga 
IB  Kl  of  Ibe  kgiaUinre  u 
I  enictmrot.  No  one  ii  boand 
'  ii  any  one  boand  to  notice  it, 
.  ii  not  eccopped  be«auM  her 
■cognised  it  aa  vslid,  and  riglite 
item  are  acquired  ander  it  and 
Ik  acta  of  her  officers  :  Iteul  v, 
tl.  Thompion,  74  Ind.  SSS. 
inot  regard  ihia  apecial  act  id 
ligtil  than  a  leipalatiTe  license 
the  general  law  of  the  etite. 
tiiena  of  the  state  are  forUddcn 
ih  and  ran  a  lotlery,  bat  Ihs 
•  has  seen  fit  to  grant  the  privi- 
his  individnal,  Whips.  He, 
othera,  enjojs  a  special  faror. 
^\  the  ciiiieoa  of  the  state  were 


permitted  to  etiablisb  and  ran  a  Intterj 
except  Whips.  Wonld  it  be  contended 
for  a  moment  that  the  law  was  constiln- 
tional  OS  to  liim  r  In  that  erenc  the 
court  woold  regard  the  entire  art  uncon- 
alitulional,  or  elae  the  proriao  forbidding 
Whips  to  engage  in  loiter;' achemca.  Hw 
legislalurei  of  the  respectire  state*  arc 
aa  supreme  aa  Parliament  in  the  hi^hctl 
piu'h  of  ita  power,  aubject  onl;  to  (he 
Conslilalion  of  tbe  United  Slam  and 
laws  made  in  pnnnance  thereof,  poblie 
Ireaiiea,  and  their  own  state  conatito- 
tiona  ;  yet  we  Terj  much  dopbt  if  even 
an  Btiempt,  preTious  to  this  one,  has  eier 
been  made  to  exempt  a  citizen  from  the 
provision  of  tbe  general  criminal  taw  of 
tbe  aute. 

W,  W.  Tbobbtof. 
Indianapolis,  Ind. 
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an  infant  ia  npon  the  plalfonn  of  a  railroad  atation,  not  a>  a  passenger  or 
basiness  connected  with  the  railroad  companj,  the  company  owes  him  no 
cnce,  if  he  be  injured  bj  a  passing  traiu  be  cannot  recover  against  the 
for  hii  injuries  upon  the  theory  that  they  have  failed  to  discharge  towards 
il  dntj  and  hence  hare  been  gnilty  of  negligence. 

that  in  each  case  tbe  company  would  only  be  liable  for  a  wanton  or 
J  injury. 

)R  to  the  Common  Pleaa  No.  1,  of  Allegheny  connty. 

by  William  Schwindling,  by  his  next  friend  Peter  Schwind- 

^inst   the   Baltimore   and  Ohio  Railroad  Co.,  to  recover 

9  for  an  injury  occasioned  by  the  negligence  of  the  company 

nt. 

le  trial,  before  Collier,  J.,  the  following  facts  appeared  :  On 

ber  5th  1880,  the  plaintiff,  a  boy  about  five  years  of  age,  was 

T  by  a   train  of  cars  of  defendant  at  Osceola.      On  that 

jn,  the  plaintiff,  who  lived  with  his  parents  in  one  of  a  row 

les,  built  close  along  the  line  of  the  road,  started  to  follow 

sr  brothers,  who  had  been  sent  by  their  mother  to  the  store 
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r  five  or  six  years  of  age,  amusing  himBelf  looking  at  th 
train.  He  waa  not  invited  upon  the  platform  by  any  ageu 
lefendanc,  and  he  vaa  not  engaged  in  the  act  of  croseini 
be  track  or  the  platform  at  the  time  of  the  accident.  H 
ply  loitering  upon  the  edge  of  the  platform,  vith  no  othe 
or  motive  than  hia  own  personal  enjoyment.  His  elde 
,  his  principal  witness,  testified  that  he  told  him  to  com 
am  -where  he  vaa  standing,  but  he  refused  to  do  so.  1 
car,  moving  at  a  very  slow  rate  of  speed,  not  exceedin] 
'  four  miles  an  hour,  with  an  iron  step  projecting  a  k\ 
rom  the  side  of  the  car  (as  alleged  by  the  plaintiff,  thougl 
hy  the  defendant),  struck  him  and  pulled  him  from  th 
1  under  the  wheels  of  the  car,  so  that  he  was  run  over  am 
In  these  circumstances  waa  there  any  right  of  recovery 
ik  clearly  not.  We  held,  in  the  case  of  OillU  v.  Penntyi 
tailroad  Co.,  9  P.  F.  Smith  141,  that  "  the  platform  of  : 
company  at  its  station  or  stopping-place,  is  in  no  sense  . 
lighway ;  there  is  no  dedication  to  public  use  as  such ;  it  i 
ure  erected  expressly  for  the  accommodation  of  passenger 
;  and  departing  in  the  train.  Being  unenclosed,  person 
iwed  the  privilege  of  walking  over  it  for  other  purposee 
y  have  do  right  to  do  so.  *  *  *  Still,  even  a  trespasse 
land  of  another  can  maintain  an  action  for  a  wanton  o 
nal  injury  infiicted  on  him  by  the  owner."  Again,  on  j 
The  plaintiff  may  not  have  been  technically  a  trespasser 
form  was  open ;  there  was  general  license  to  pass  over  it 
vaa  where  he  had  no  legal  right  to  be ;  his  presence  ther 
10  way  connected  with  the  purposes  for  which  the  platfon 
structed.  *  •  •  As  to  all  such  persona  to  whom  they  sloo 
a  relation  as  required  care  on  their  part,  they  were  boun 
the  structure  strong  enough  to  bear  all  who  could  stand  o: 
J  all  others  they  were  liable  only  for  wanton  or  intentioni 
The  plaintiff  waa  on  the  spot  merely  to  enjoy  himself,  t 
his  curiosity,  or  to  give  vent  to  his  patriotic  feelings.  Th 
nt  had  nothing  to  do  with  that."  Upon  the  foregoin 
es,  and  upon  the  authority  of  many  adjudicated  cases  cite 
pinion,  and  which  it  is  therefore  not  necessary  to  review 
was  held  there  could  be  no  recovery,  although  the  platfon 
ifficient  to  bear  the  weight  of  the  persons  who  were  upon  il 
lonceded  that  there  would  have  been  a  right  to  recover  i: 
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the  persons  on  the  platform  had  been  there  aa  passenger 
business  conDected  with  the  defendaQt. 

In  the  Utter  case  there  would  have  been  &  violation 
owing  by  the  defendant  to  the  plaintiff.  Bat  there  va 
duty  because  of  the  absence  of  the  relation,  and  hence 
no  right  of  action.  The  controlling  feature  of  the  ioqi 
such  cases  is,  what  was  the  duty  which  was  violated  by  i 
ant.  If  there  was  none,  there  is  no  legal  liability ; 
essentially  the  distinction  on  which  Railroad  v.  Summell^ 
375,  was  decided.  On  p.  379,  Strong,  J.,  said:  "X 
cannot  hold  parties  to  a  higher  standard  of  care  thai 
requires,  and  they  cannot  find  anything  negligence  whi< 
than  a  failure  to  discharge  a  legal  duty.  If  the  law  dec! 
does,  that  there  is  no  duty  resting  upon  any  person  to 
wrongful  acts  in  others,  and  to  take  precautions  against  . 
then  the  Jury  cannot  say  that  a  failure  to  take  such  preci 
a  failure  in  dnly,  and  negligence."  *  •  *  "Blowing  tl 
of  the  locomotive,  or  making  any  other  signal,  was  m 
owed  to  the  persons  in  the  neighborhood,  and  conseqc 
fact  that  the  whistle  Tras  not  blown  nor  a  signal  madi 
evidence  of  negligence." 

It  will  be  perceived  that  it  is  entirely  immaterial,  in  bc 
question,  whether  the  person  injured  is  an  adult  or  a  chil 

There  is  no  question  of  contributory  negligence  invol' 
inquiry  or  essential  to  its  consideration.  If  the  defendai 
owe  the  duty  of  protection  against  the  injury  suffered  ii 
ticalar  case,  the  omission  to  furnish  such  protection  is 
gence,  and  there  is  no  liabiKty  on  that  ground.  Take  th 
case  as  an  illustration.  The  only  duty  which  is  or  can  \. 
as  having  been  violated  was  a  duty  to  protect  the  plain 
standing  npon  the  edge  of  the  defendant's  platform,  frt 
from  a  car-step  projecting  a  few  inches  beyond  the  side  ol 
passing  car.  But  how  can  any  such  duty  arise  ont  of  sue 
stances.  The  plaintiff  had  no  right  to  place  himself  in 
tion  in  which  it  was  possible  for  him  to  be  injured  in  such  t 
and  the  defendant  was  not  bound  to  take  precaution  agi 
injury.  It  is  not  denied  that  this  would  be  true  if  the 
was  an  adult ;  how  then  can  it  be  otherwise  than  true  as  to 
The  absence  of  duty  is  precisely  the  same  in  either  cas< 
consequent  absence  of  liability  must  be  the  same  in  bol 
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ue  that  joung  children  can  recover  for  iDJuries  in  circum- 
n  which  adults  cannot.  But  even  children  cannot  recover 
lere  is  negligence,  and  there  can  be  no  negligence  without 
I  of  duty. 

ay  V.  Penntylvania  Railroad  Co.,  15  P.  F.  Smith  276, 
:  "  If  there  be  no  negligence  on  the  part  of  the  company, 
;  incapacity  of  the  child  creates  no  liability,  and  its  injury 
■n  misfortune  which  it  muBt  bear." 

hiladelphia  and  Reading  Railroad  Co.  v.  Spearen,  11 
300,  where  a  child  five  years  old  suddenly  ran  across  the 
)  front  of  an  approaching  engine,  and  was  struck  and 
we  said  on  page  303 :  "The  engine  in  this  case  having 
issed  the  crossing  appropriated  to  travellers,  the  engineer 
ler  no  duty  to  suppose  any  one  would  attempt  to  cross  the 
iddenly  right  in  front  of  the  engine.  He  had  a  right  to 
a  clear  track,  and  was  not  guilty  in  fulling  to  use  precau- 
<re  he  had  no  reason  to  expect  interruption."  In  Hargrave» 
on,  25  Mich.  1,  the  court  said:  "The  plaintiff  being  a 
tender  years,  we  hare  found  no  support  for  any  rule  which 
irotect  those  (child  or  adult)  who  go  where  they  are  not 
but  merely  with  express  or  tacit  permission,  from  curiosity 
ves  of  private  convenience,  in  no  way  connected  with 
or  other  relations  with  the  occupant."  In  Morrissn/  v. 
Railroad  Co.,  126  Mass.  377,  the  action  was  brought  by 
four  years  of  age,  who  was  injured  while  playing  upon  the 
the  defendant, 

:ourt  said  :  "  The  plaintiff  at  the  time  of  the  accident  was 
intruder  and  trespasser  apon  the  railroad  track.  No 
ent  or  implied  invitation  to  him  to  enter  upon  it  had  been 
Ho  was  neither  a  passenger,  nor  on  bis  way  to  become 
was  there  merely  for  his  own  amusement,  and  was  using 
£  for  a  play-ground.  The  defendant  corporation  owed  him 
,  except  the  negative  one,  not  maliciously  or  with  gross  and 
carelessness  to  run  over  him." 

illespie  v.  McGowan,  39  Leg.  Int.  313,  we  held  that  the 
)f  unenclosed  lots  in  Philadelphia  owed  no  duty  of  protec- 
tn  to  children,  against  the  danger  of  falling  into  an  open 
the  premises,  although  the  field  in  question  was  crossed  by 
ed  paths  and  used  as  a  place  of  resort  by  children  and  adults. 
oore  T.  Philadelphia  and  Reading  Railroad  Co.,  39  Leg. 
L.  XXSl.— 58 
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Int.  290,  we  held  there  could  he  no  recovery  for  the  death  of  a  boj 
ten  years  of  age  who  was  struck  by  an  engine  while  walking  on 
and  along  the  track,  on  the  end  of  the  cross-ties.  We  said  :  "  The 
circumstance  that  the  trespasser  in  tbis  instance  was  a  boy  ten 
years  of  age  cannot  affect  the  application  of  the  rule.  The 
defendant  owed  him  no  greater  duty  than  if  he  had  been  an  adult** 
In  the  case  of  Philadelphia  and  Heading  Railroad  Co,  v.  Eeil^ 
6  Weekly  Notes  91,  a  child  four  years  of  age  was  struck,  as  it 
was  claimed,  by  the  projecting  axle-box  of  a  car,  which  extended 
one  foot  six  inches  beyond  the  outside  of  the  rail  and  three  inches 
over  the  line  of  the  street  curb.  He  was  on  the  public  street- 
walk,  where  he  had  a  right  to  be,  but  he  was  so  close  to  the  car 
that  he  was  struck,  as  was  supposed,  by  the  projecting  axle.  We 
held  that  there  was  no  sufficient  evidence  of  negligence  in  these 
circuinstances  to  submit  the  case  to  a  jury.  The  cases  of  injuries 
to  persons  while  crossing  the  track  at  permissive  crossings 
are  not  analogous,  and  have  no  application.  When  the  right  to 
cross  at  a  particular  place  is  established,  by  permission  or  otherwise, 
the  duty  of  ordinary  care  is  incumbent  upon  the  company.  But^ 
in  the  present  case,  the  plaintiff  was  not  engaged  in  the  act  of 
crossing  the  track,  or  even  the  platform,  when  he  was  injured,  and 
therefore  the  cases  on  this  subject  are  not  in  point.  Upon  the 
whole  case,  we  discern  no  evidence  of  any  breach  of  duty  owing  by 
the  defendant  to  the  plaintiff.  There  was  no  pretence  of  wanton 
injury,  and  therefore  the  first  and  second  points  of  the  defendant 

should  have  been  affirmed. 

Judgment  reversed. 


The  right  of  a  cliild  to  recorer  for 
injuries  incurred  while  trcRpassing,  in 
light  of  the  principal  case  and  the  recent 
decisions  in  New  York  and  in  England, 
is  by  no  means  clear.  Mistakes  maj 
readily  arise  by  confounding  cases  of  this 
kind  with  those  whore  the  parents  of  the 
child  sue  for  injuries,  and  the  contribu- 
tory negligence  of  the  parents  becomes 
an  element :  Waite  t.  Railway  Co.^ 
E.,  B.  &  E.  719  ;  Schmidt  y.  Railroad 
Co,,  23  Wis.  186;  Meeks  t.  Railroad 
Co.,  52  CaL  602  ;  Smith  v.  Railway  Co,^ 
92  Penn.  St.  450  ;  and  those  in  which 
the  child  has  done  other  acts  negligent  in 
themselves,  which  contribute  directly  to 


the  injury:  Gardner  y.  Grau,  1  Fost. 
&  Fin.  352  ;  Hughes  y.  Macfie,  2  H.  & 
C.  744;  Chicago  v.  Starr,  42  III.  174; 
Railway  Co.  y.  Connelly  SB  Penn.  St. 
520  ;  the  line  of  cjises  of  which  Bird  v. 
Holbrookf  4  Bing.  628,  is  generally  con- 
sidered the  leading  case,  does  not  affect 
the  question,  because  they  are  cases  of 
gross  negligence.  The  right  of  a  child 
to  recover  is  dependent  upon  some  neg- 
ligence of  the  party  upon  whose  property 
he  trespasses  ;  for  if  there  be  no  negli- 
gence no  blame  can  arise  upon  which  to 
found  an  action  :  Singleton  v.  Railfray 
Co.,  7  C.  B.  (N.  S.)  287  ;  ffartfield  v. 
Roper,  21  Wend.  615;  Railroad  Od.v. 
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W  rcmm,  S[.  375  ;   Chulrr  y.  ness,    even    tlinUKh   the   injury   hnppoo 

III.  66 ;   ,l/,iii/y  t.   Uailrn-id  wliilc  tliev  nre  lroflr>iMii'ing  iij.cjii  the  pri- 

J.  C.   6SS  ;     B«/s.r   v.   Bi.H-  two  Fn<>[o*ur.'!-  oT  oilicrH  «lio  owe  no 

S6    Inii.    S96;    MorrUset/y.  ■p|ii.re.il  ,1iiiy  tmlic  w..rlil  at  l«r;.-c  «a>a 

Co.,   126   Mfl**.  377 ;    IJi.'kt  that  extiililiKlK-il    bj-  the   courts   in   tin 

1^  Co.,  64  Mu.  430  ;  liiit  evim  muxiiii  tie  airre  too,  ul  aluKiua  vm  Imlni  ; 

w^ivn  ns  plain  ai>pHremlr  us  ctrminlj-,   tlien-furc,    in   iMsea   uf  (iroM* 

RceniB  to  have  been  cnsl  in  ibe  iies;lii;Liice  or  wmitonnepi",  Piioh  aa  w(tiii|- 

jyo  T.  Sneliotd,  9  Exch,  802,  trap?,  spring  (pin.>,   io.,   a  cliilil   could 

r,  J.,  8».TB,  "  It  seems  strange  reeover,  aa   well   as   an   ailiilt,   on  the 

«n  who  rides  in  his  carria^'B  grunnJ    of  Ilio    gtncrBl    duly   owed  all 

serranl,  if  a  chilli  receives  on  alike,     Snw  ii  «ei.|iM  ninch  more  just 

eeltin^-  up  Ijfliind,  for  llic  pur-  that  as  a  cliilil  is  murli  weaker  ntid  WHiro 

iving  a  riiie,  filionld  lie  liahle  likely,  from  its  incx|)crienc'a  to  grntitf 

ildi  liad  been  laid  down  in  tlio  dcL-reo  of  cnro  should  be  mi>iircd  to- 
la of  Li/n,i  V.  Nnrrlin,  jjave  a  wards  lliem  tltnn  lovarda  a.lull8,  wnl 
■  child  a  right  lo  recover  for  ilmt  wlierc  no  p^witivo  ne(.'li|.i?nce  can  be 
aaif  trail,  and  POLLOCK,  C.  fixed  upon  tlie  cliilil,  save  (hat  irising 
iTering  judgmeni  in  the  soma  from  what   bna  been  wi-it   culled   "  tho 

(0   Ilie  Bulliririty  of  Li/ich  t,  not  lie  E"i"l!  too  far  to  say  Hint  every 

it  be   applicable   to  Ibe  ease  nej^-ligcnee  nmi.uniii  lo  n  ljn:neh  of  duly 

hiid   recciviM  an  injury  from  towards  tlieni.     Mr.  Tliompfnn,  in  lii) 

in  what  i«  called  '  the  nalnral  boi>k   on   Ne)rli>;eni'e,  suyp,  vol.   2,   p, 

a  child,' by  getting  up  behind  I1S3,    n.    3,    "It    i»  inipr.rfnnt  to  btur 

an 's  carriage,  there  being  no  in  mind,  in  acci.in*  fur  injuries  to  cbil- 

?re  ;"  so  in  avery  Inle  case  in  dren,  a  very   simple  and  fundamental 

nia,  Gillfupif.  v.  .l/cfjmron,  12  fact  which,  in  tliis  cinssoT  caws  i«  some- 

lotes  418,  Paisom,  J.,  says,  times  rtrangidy  lost  «inht  of,  viz. :  that 

t  of  a  boy's  nature  to  trcspasj,  no  action  arises  wiiiiout  a  breiirli  of  litily, 

where  there  is  templing  frnit ;  It  is  donbtlcss  true  that  the  public  aro 

r  heard   tiiat  it  was  the  dnty  held  to  a  bitiher  decree  of  care  lownrils 

ner  of   a  fruit  tree  to  cut  it  cliildrcn  than  aiUilis,  and  timt  children 

use  a  boy  Iresiinsser  may  pos-  of  tender  Tears  are  incapable  of  iicsfli- 

from    its  liranches.      Yet  the  gciice;  but  from  these  facts  it  must  not 

:ontended  for  by  the  plniiililF  be  hastily  conclnded  that  an  action  can 

ig  us  to  this  absurdity  if  car-  be  maintained  in  every  caw  of  injury." 

loj-ical  conclusion."  For  the  pnrpores  of  this  artii'lc  I  will 

i  no  doubt  that  a  dan(;eroa9  only  discuss  cases  witcre  the  action  wua 

n,  such  as  the  ninnnfftclure  of  instituted  by  the  child  through  his  next 

r  and  explosives,  the  running  friend  to  recover  for  injuries  happening 

Is  and  otlien  eijually  danger-  to  liim  while  t re* liaising,  leaving  out,  eu 

be  carried  on   with  no  right  far  as  is  possildc,  all  cases  where  olher 

part  of  the   public,  adult  or  acts  of  tlie  cljild,  besides  tho  trespass, 

recover  for  injuries  if  carried  contributed  directly  lo  the  injury  and  all 

possible  care  at  proper  pliices  cases  of  conlrihulory  negligence  of  the 

It  negligence  ;  nor  is  there  any  parents  where  they  sue. 

I  ailults  can    rcforcr  where  Tlie  Icatling  cose  is  Lt/iick  v .  Xiirilin, 

grva  negligence  or  wanton-  I  Q.  B.  29,  decided   in   1B4I,  by  Deh- 
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MAN,  while  chief  justice  of  the  Qaeen's 
Bench,  in  England.  It  arose  as  follows : 
Upon  the  day  of  the  accident,  defend- 
ant's carman  left  his  horse  and  car  stand- 
ing in  the  street  alone  for  one-half  boar, 
while  he  went  into  a  hoose  ;  plaintiff,  a 
boy  under  seven,  climbed  upon  the 
wagon,  and  another  boy  started  the 
horse,  when  plaintiff,  attempting  to  get 
off  the  shaft,  fell  and  was  run  over  by 
the  wheel  and  his  leg  broken  ;  Wil- 
liams, J.,  left  it  to  the  jury  to  say 
whether  it  was  negligence  in  the  defend- 
ant's servant  to  leave  the  horse  and  cart, 
and  also  whether  that  negligence  occa- 
sioned the  accident.  They,  answering  the 
points  in  the  affirmative,  found  a  verdict 
for  the  plaintiff.  On  motion  for  a  new 
trial,  Dekmak,  C.  J.,  delivering  the 
opinion,  says :  "  But  the  question  re- 
mains, can  the  plaintiff,  then,  consist- 
ently with  the  authorities,  maintain  his 
action,  having  been  at  least  equally  in 
fault  ?  Tlie  answer  is,  that  he  merely 
indulged  the  natural  instinct  of  a  child 
in  amusing  himself  with  the  empty  cart 
and  deserted  horse  :  then,  we  think,  that 
defendant  cannot  be  permitted  to  avail 
himself  of  that  fact.  The  most  blamable 
carelessness  of  his  servant  having 
tempted  the  child,  he  ought  not  to  re- 
proach the  child  with  yielding  to  that 
temptation.  He  has  been  the  real  and 
only  cause  of  the  mischief.  He  has  been 
deficient  in  ordinary  care ;  the  child,  act- 
ing without  prudence  or  thought,  has, 
however,  shown  these  qualities  in  as  great 
a  degree  as  he  could  be  expected  to  possess 
tiiem.  His  misconduct  bears  no  propor- 
tion to  that  of  the  defendant  which  pro- 
duced it.'' 

This  case  seems  to  have  been  concurred 
in  for  some  years.  In  1854,  in  Lyffo  v. 
Newboldy  supra.  Baron  Pabkb  said, 
during  the  argument,  **the  decision  in 
Lynch  V.  Nurdin,  proceeded  wholly  upon 
the  ground  that  the  plaintiff  had  taken  as 
much  care  as  could  be  expected  from  a 
child  of  tender  years — in  short,  that  the 
plaintiflr  was  blameless,  and  consequently 


that  the  act  of  the  plaintiff  did  not  aifeet 
the  question,"  while  Aldeabon,  B.,ind 
Pollock,  C.  B.,  although  they  did  not 
say  the  case  was  wrongly  decided,  ques- 
tioned it  and  seemed  to  think  it  might  be 
carried  too  far.  (See  the  remark  of 
Martin,  B.,  in  Waite  v.  Raihcajf  Oj., 
E.,  B.  &  E.  729.)  In  1863,  two  cases 
were  heard  together  before  tke  Coart  of 
Exchequer :  Hughes  v.  Macfity  and  Ah- 
hott  V.  3/o(j/?«,  2  H.  &  C.  744 ;  they  arose 
out  of  the  same  state  of  facts :  The  de- 
fendants were  sugar  refiners,  the  cellar 
of  their  warehouse  extended  under  the 
street  and  opened  into  it.  The  opening 
when  not  required  to  receive  or  discharge 
casks  was  covered  by  a  large  wooden 
flap  or  lid,  with  three  cross  bars  on  it* 
lower  face,  fitting  into  stone  groovei 
which  formed  its  support.  On  the  day 
of  the  accident  the  defendant's  workmen 
had  removed  the  flap  and  having  reared 
it  against  the  wall  nearly  upright,  with 
its  lower  face  towards  the  street,  had 
gone  away.  The  plaintiff,  Abbott,  a 
child  of  seven  years  old,  wa|  playioi: 
in  the  street,  when  a  child  of  five  years 
Hughes  (tl:e  plaintiff),  got  upon  the 
cross  bars  of  the  flap,  and  in  jumping 
down  caught  some  part  of  the  flap  with 
his  jacket  and  pulled  it  over  upon  him- 
self and  the  other  plaintiff.  In  UugUt 
and  Macfie,  the  case  of  the  hoy  who 
caused  the  accident.  Pollock,  C  B.,  de- 
livering the  opinion  sustaining  the  non- 
suit, says  :  "  In  the  case  in  which  Hughes 
was  the  plaintiff,  the  flap  was  pulled  over 
by  the  plaintiff,  a  child  of  tender  years, 
by  playing  on  it  and  jumping  from  it, 
when  it  fell  upon  him  and  hurt  him 
severely.  Had  he  been  an  adult  it  is 
clear  he  could  have  maintained  no  action. 
He  would  voluntarily  have  meddled  for 
no  lawful  purpose  with  that  which  if  left 
alone  would  not  have  hurt  him.  He 
would  therefore,  at  all  events,  have  con* 
tributed  by  his  own  negligence  to  \as 
damage.  We  think  the  fact  of  the  plain- 
tiflr being  of  tender  years  makes  no  dif- 
ference.   His  touching  was  for  no  lawful 
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.Dd  if  be  could  mniniain  (ho 
:ould  cqaally  do  hi  if  (he  flap 
iloivd  inside  ihc  dcfciiilniit'i 
'iiluD  sight  and  roocli  of  the 

I  the  olhcr  acliun  in  which 
a  pkinliir,  tlie  ca»e  19  differ^ 
e  was  tilayinnwiih  Hughes  so 
joint  arUiT  wiih  hiir,  he  i:an- 
aia  this  aciion.  If  not,  we 
an,  aa  his  injuries  woiilil  then 
ill  of  the  joiiic  nt^^ligepizc  of 
id  the  diifeiidanD." 
:ase9  do  not  np|>arciiily  rcit 
ground  of  tJie  chilli's  bvin);  ■ 
;    hat   upon   his  coiilributory 

;  they  are  al80  predion  led 
genre  in  the  defeadant,  for  ihe 
;  was  H-'iit  back  Tor  ■  retrial,  at 
jury  found  for  ihe  defendant. 
is  pre.wrved  of  this  new  trinl, 
M  be  diwovered  wlietltcr  fur 
ry  negligence  of  Ihe  child  or 
liligcnee  of  the  defendant.  It 
well  to  note  that  Pollock, 
)  delivered  tlie  opinion  in  Li/yo 
i,  alEO  delivered  thi«  opinion, 
he  eamc  eoort,  in  1866,  arose 

Maagan  v.  Altertim,  1  H.  4  C, 
•  defendant  exposed,  at  Lilch- 
he  public  Btrect  or  market, 
)  attendant,   a  crashing  ma- 


side 


It  of  c 


work  the  rollera,  and  on  Ihe 
a  handle  by  which  the  wlieela 
in  motion.  The  pbiniiff,  > 
rears  old,  aeeompanicd  by  his 
Ten  years  of  a^,  and  other 
n^  upon  this  machine  on  their 
tiool,  stopped  ;  one  hoy  tnrned 
while  the  plaintiff  put  hisfin- 
w)gB  and  three  were  crushed 
that  they  bad  to  bo  amputated, 
instructed  the  jury  if  they 
e  machine  dangerous  to  find 
.intiff,  which  they  accordingly 
otion,  a  new  trial  was  i^iited 

•r  negligence  there  may  have 
iving  the  machine  in  inch  a 


condition  ai  to  afford  the  hoy  an  oppor- 
tunity of  turning  the  handle,  it  is  far  too 
remote  to  render  the  defendant  liable  for 
the  injury  done  to  the  plaintiff.  In  my 
opinion  Ihe  judge  ought  to  liave  told  tlie 
jury  tlial  tlicre  was  no  negligence  on  tlie 
part  of  [he  defendant."  Bbamwbli., 
B.,  "  Suppose  he  hail  painted  it  with 
some  poisonous  paint,  and  [he  child  had 
Slicked  it,  would  he  have  Urn  liable  t 
In  my  opinion  he  ha<l  a  perfect  right  to 
exhibit  his  machine  in  the  market  place, 
and  he  ii  not  liable  for  injury  caused  by 
the  plaintiff  aud  his  companion  impro- 
perly meddling  with  it."  I  take  it  ihia 
case  simply  decides  that  there  was  no 
negligence  on  llie  part  of  defendant,  so 
that  no  matter  how  blameless  the  child 
might  have  been  no  aciiun  could  lie,  and 
however  we  may  disagree  with  tlie  court 
as  to  that  fact,  the  case  in  no  way  impairs 
the  rule  of  law  laid  down   in  Lynch  y. 

In  C/iirt  v,  Chamhn-t,  L.  R.,  3  Q.  B. 
Div.  827-339,  dei-iiicd  in  1878,  a  case 
of  negligence  brought  by  an  adult  for 
injuries,  Coceucrh,  C.  J.,  delivering 
tlie  opinion  of  the  court  and  speaking  of 
Staiiyan  v,  Allerlon,  says;  "It  appear* 
to  UB  that  a  man  who  leaves,  in  a  public 
place,  along  which  persons,  and  among 
I  hem  children,  have  to  pass,  a  dungerous 
machine  which  may  be  fatal  to  anyone 
who  touches  it,  without  any  precaution 
against  mischief,  is  not  only  guilty  of 
negligence,  bat  of  negligence  of  ■  very 
reprehensible  character,  and  not  the  less 
so  because  the  imprudent  and  unnulhor- 
licd  act  of  another  may  be  necessary  to 
realiie  the  mischief  lo  which  Ihe  unlaw- 
ful act  or  negligence  of  Ihe  defendant  has 
given  occasion." 

In  1874,  the  Court  of  Exchequer,  in 
the  case  of  IVilliuv^  v.  Tht  Great  We,- 
fern  RaUu-ay  Co.,  L.  R.,  9  Exch.  1ST, 
^ain  considered  Ihe  right  of  a  child  to 
recover  damages  for  negligence  although 
a  trespasser.  The  plaintiff,  a  child  four 
and  a  half  years  old,  was  found  lying  on 
the  rails  of  defendant's  road  by  a  foot- 
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path,  with  one  foot  severed  from  his  body. 
The  company  had  not  fenced  theiT  road 
for  300  feet  at  a  crossing  near  by,  nor 
was  it  fenced  at  this  point,  although  re- 
quired so  to  be  bylaw.  The  whole  court 
(Pollock  being  one  of  the  judges)  held 
that  tJie  child  might  recover,  although 
eyidcntly  a  trespasser. 

It  would  seem  therefore  tliat  although 
there  has  been  some  dissent  to  the  case 
of  Lynch  v.  Nurdin,  the  weight  of  au- 
thority in  England  sustains  it.  The  only 
case  whoso  judgment  directly  impairs  its 
authority  being  Hughes  v.  Macfie,  where 
it  was  cited  in  argument  but  not  men- 
tioned in  the  opinion.  The  intemperate 
language  in  the  cases  of  Lygo  v.  New- 
bold  and  Mangan  v.  Atterton  may  well  be 
considered  overbalanced  by  the  weight 
of  such  authorities  as  Chief  Justices 
Denman,  Cogkburn  and  Chief  Baron 
Kelly. 

There  is  a  ground  upon  which  all 
of  these  cases  may  be  considered  as 
unconflicting  and  sound,  which  is,  that 
although  a  child  may  recover,  if  a  tres- 
passer, for  injuries  occasioned  by  negli- 
gence, yet  if  besides  trespassing  the 
child  contribute  directly  by  its  own  action 
to  the  injury,  even  if  there  is  negligence, 
then  he  cannot  recover.  If  this  be  the 
rule  which  is  to  be  read  between  the  lines 
of  Hughes  v.  Macfie  and  Mangan  v.  At- 
terton^ then  tliey  are  perfectly  reconcilable 
with  Lynch  v.  Nurdin. 

Perhaps  the  earliest  and  most  fre- 
quently quoted  decision  in  the  United 
States  is  Birge  v.  Gardiner,  19  Conn. 
507,  in  1849,  where  a  child  between  six 
and  seven,  playing  upon  the  lane  on 
which  his  parents  resided,  took  hold  of  a 
gate  upon  defendant's  land,  shook  it  and 
thereby  occasioned  it  to  fall  and  injure 
him.  The  negligence  of  which  it  was  al- 
lejred  the  defendant  was  guilty,was  know- 
ingly permitting  the  gate  to  be  insecure. 
No  question  of  trespass  was  spoken  of  by 
the  judge  in  the  court  below,  who  sub- 
mitted the  case  to  the  jury  in  these 
words  :  **  In  determining  this  question 


it  was  proper  for,  and  the  duty  of  the 
jury  to,  take  into  consideration  the  age 
and  condition  of  the  plaintiff;  whctlier 
his  conduct  was  the  result  of  any  fault 
or  negligence  on  his  part,  and  whether  it 
was  not  the  result  of  childish  instinct 
*and  thoughtlessness.**     This  was  upheld 
in   the    Supreme   Court,    Chief  Justice 
Church  saying:  **It  might,  perhaps, 
have  been  going  too  far  for  the  court  to 
have   said,  as  a  matter  of  law,  that  a 
child  of  this  age  could  nut  be  so  blame- 
worthy as  to  excuse  the  defendant.    We 
will  not  say  that  such  cases  may  not  be 
imagined,  or  may  not  sometimes  occur. 
But  it  was  favorable  to  the^  defendant, 
and  he  cannot  complain  of  it  that  the 
age  and  condition  of  the  plaintiff,  con- 
nected  with   the  circumstances  of  the 
case,  were  put  to  the  jury  for  them  to 
determine  what  degree  of  fault,  if  any, 
was  imputable  to  the  plaintiff.'*    Lynch 
V.  Nurdin  was  cited  and  relied  on.    The 
conrt  expressly  say,  however,  that  thcr 
do  not  decide  whether  the  plaintiff  was 
a  trespasser  or  not.     Yet  in  1858,  in 
Daiey  v.  Railroad  Co.,  26  Conn.  591, 
where  a  child  of  three  trespassing  upon 
a  railroad  was  injured  through  the  negli- 
gence of  the  railroad  company,  a  case 
elaborately  considered,    they  permit  a 
recovery    by    the    child,   although   tlie 
parent  was  so  negligent  that  he  himself 
could   not   have   recovered,   citing  and 
relying  on  both  Lynch  r.   Nurdin  and 
Birge  v.  Gardiner »   In  Rofnnson  v.  Owe, 
22  Vt.  213  (1850),  the  Supreme  Court  of 
Vermont  arrived  at  the  same  conclusion 
as  the  Connecticut  court  in  Birge  v.  Gar- 
diner, again  relying  on  Lynch  v.  Nurdin 
as  settling  the  law.     In  1858  an  impor- 
tant case  bearing  upon  this  question  was 
decided  by  the  Supreme  Court  of  Ten- 
nessee :  Whirl cy  v.  Whiteman,  1  Head. 
610.      The   facts   are   very  similar  to 
Mangan  v.  Atterton^  but  a  different  con- 
clusion is    reached    from    them.     The 
defendants,  owners  of  a  paper-mill,  con- 
nected with  the  mill,  machinery  that  had 
been  constructed  to  draw  up  wood  from 
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pn  B  truck  :   oataiilc  of  tlie  itkII 

.  cot;- wheel,  ibaul  twenty -aix 
in  dismeler,  which  waa  inured 
jiher  co[;-ivherl  for  the  purpose 
iig  Ihc  (ruck.  Tliese  cogs  were 
vent/  feet  from  the  sirect,  in  aa 
lee,  entirely  exposed  without  «iij 
Hard  or  uiiclusiire  wliBleTer.  The 
,  a  cliild  of  three  and  onc-balf, 
ifiht  »ud  injured,  while  tlio  on- 

,  so  that  bis  Icf;  hail  to  l>e  ampu- 
riie  proof  showed  that  the  wheel* 
have  been  boxed  at  a  triSiiig 
.  A  verdict  was  found  for  Iho 
lit,  which  the  Supreme  Court 
I  on  the  ground  that  it  was  the 
Iho  court  to  have  instructed  the 
«ifiailly,  KS  a  matter  of  law,  that 
s  stated,  if  true,  constituted  that 
)f  negligence  whieh  would  render 
sndunts  liable  in  dataa);es,  and 
t withstanding   the  child   wat   a 

^upretne  Court  of  the  United 
His'ed  upon  this  question  in  1873, 
■uarf  Co.  T.  SWFrf,  17  Wall.  657. 
L  railroad  had  upon  its  own  land, 

0  roails  in  a  hamlet  of  aboQt  ISO 
.  an  unenclosed  lurDtable,  revolT 
ily  on  its  axis,  ung;uardeil  and 
d,  the  latch  heiD);  broken.  The 
',  a   child   of  six   years   of  age, 

[lie  knowledge  of  his  parents,  set 

1  two  boys,  one  nine  and  the 
n,  with  no  definile  purpose.  It 
>po)ied  by  one  of  them  to  go  to 
itablc  to  play  ;  on  arriving  there, 
tlwni  began  to  turn  the  table,  and 
Ps  foot  was  caught  and  crushed  in 
\ng  to  get  upon  it.  The  dcfend- 
idaimed  negligence  on  the  part  of 
I  Tlie  question  of  the  negligence 
railroad  company  wae  left  (o  the 
<ha  returned  a  veidiet  for  plain- 
icli  the  Supreme  Court  affirmed, 
od  relying  upon  Lipich  r.  JVunin, 

^eft    V.  Baiirvad  Co.,  St  Minn. 


807,  and  Kooru  v.  RaUroad  Co.,  6ft  Mo. 
993,  both  of  whicli  were  cases  of  chil 
dren  being  caught  in  turntables  wtiicl 
were  out  of  order,  while  trespassing. 
under  circumstances  almost  idcntiea 
with  Railroad  Co.  T.  Stwl,  the  compatiic: 
were  held  liable,  and  venlicti  for  IIh 
plniiitilT  were  sustained. 

In  New  York,  Uie  recent  easeiconflict 
JUangan  V,  Brootlyn  Railroad  Co.,  St 
N.  Y.  (Court  of  Appeals)  4SS,  arose  ii 
18(18.  riaintiff  sued  for  injuriei  causei 
by  having  been  run  over  by  defcnJant'i 
car ;  he  was  between  three  and  foul 
jeni's  of  age  when  left  by  his  sister  aloni 
un  a  balcony  in  the  rear  of  his  father'i 
house  ;  the  only  mode  by  which  he  conh 
gel  lo  the  street  was  Ilirough  an  opci 
window,  four  feet  from  the  gronnd  ;  hi 
got  to  tlie  street  and  passed  in  front  ol 
the  mules  drawing  defendant's  car,  bu 
was  struck  by  the  dash  board,  knockcf 
down  and  received  the  injury  for  whici 
suit  was  brought ;  it  was  in  evidence  tlia 
tlie  driverofthcear  had  caught  a  pigeon 
which  he  had  in  his  hands,  having  wouni: 
his  tines  around  the  brake,  and  was  pay 
ing  no  alien  tion.  The  court  belon 
granted  a  nonsuit  which,  on  appeal,  wk 
reversed. 

In  J/ii/fniiejT.  Spence,  15  Abb.  Pr 
319  (1874),  where  a  child,  four  j-ean 
and  six  months  old,  was  injured  whili 
trespassing  od  an  elevator,  operated  b] 
defendant,  close  lo  the  etreef,  which  har 
been  negligently  left  open  and  unguarded 
the  court  again  reiterated  the  doctrine  o 
Lynch  V.  Nurdin,  and  JUangan  v.  Rail 
road  Co.,  and  held  that  the  question  of 
tlie  parent's  negligeuce  should  have  beet 
sent  to  the  jury. 

In  MeAlpia  v,  flnmrt,  55  How.  Pr. 
163,  in  1878,  however,  where  a  brigh 
boy,  ten  years  of  nge,  stepped  on  a  iin 
escape,  required  to  be  kept  in  ccpair  bj 
statute,  where  he  had  no  business  to  be, 
and  passed  to  the  end,  where  there  waj 
a  trap  iloor,  which  gave  way  and  precip. 

the  Court  of  Appeals  held  that  the  d«- 
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of  the  corapnuy  boing  nriiliypnt, 
,  in  A'qj  t.  IWdroad  Cn.,' 85 
[.  SG9,  whpre  a  uliitil  tri'S|iiu»:il 
'  Und  or  llie  railroad  cumpniiy, 
I  injured  hj  a  car,  pcrmiircil  to 
n  a  ^aile  bikI  around  a  curve 

attendance,  the  court  saiit   (lio 

liail  been  settled  in  thni  stnlc, 
e  above  casej  and  Lym-h  v.  .Vur- 
,  >);»■»,  in  tlie  caf«  gf  //jJraulic 
'.  Orr,  83Pcnn.  St.  888,  Mveiul 
tlrared  iiilo  a,  private  alley,  leu 
!,  alongside  of  niul  npon  the  pro- 
tbe  Hydraulic  works,  anil  u«unl1y 
from  the  putilic  slruet  by  );ii<e' 
i>wcvcr,  were  open,  atibe  time  of 
ent.  Willie  llicre  the  ehild  of 
■'a>kill.'<ll>yil.ef>illiii^-ofnplat- 
i|;bin);  BOO  pounds,  alniul  twenty 
fie  alley,  used  to  receive  goods 
1  not  in  uae  ilirown  lioi'k  a^nins' 
B  wall  on  hinges  upon  which  it 
This  plalfono  was  only  kept  in 
by  its  sli^rht  ioclinalion  apninst 
and  was  liable  to  be  tilled  over 
r  tonched.     The  verdict  for  the 

wai  su-itained  on  the  );roiind 
le    duly   was    owed    the  child 

)uri,  however,  made  a  departuro 
ir  rule  as  ori^nally  laid  down 
«d  Co.   V,   S/faren,  in  llie  case 

laSO,  whern  on  trial  it  was 
I  prove  tlinl  (lie  plaintiff,  a  boy 
years,  was  pliiyini;  on  a  sand 


401 

dintely  lieforo  lie  juin]i(vi  off.  The  coiir 
refiisvil  ihis  evidence  on  tlie  Kroniii]  tlia 
die  boy  was  a  Irci<]ia!>9er  anil  (lint  (hi 
coin|Hiny  owed  him  no  duty,  and  eniere<1 1 
non-iiiJl,  The  Supreme  Cuiiit  i«i6taine< 
[bi>niliiiK,  iiaying;  "  Itis  funii'icnllosn' 
ttiiit  the  ehild  beinj;  unlawfully  upon  thi 
car,  the  defendant  company  owed  it  ni 
duty  and  isnollinhle  fur  the  injury."  Tliii 
c.i'e  was  followed  by  (7iV^,,.,.«  ».  MeGow- 
on,  12  Weekly  Xotes  413,  where  ihei-oun 
Bay :  ••  I/ydi-.iulic  H'w-l-j  v.  On,  is  nutlior. 
ily  ojily  for  ita  own  fads.     Il  was  no: 

child  cannot  be  created  as  a  tres|Hissci 
or  wron;;ilo<T,'  anil  so  far  as  it  appcnri 

considered  as  overruled."  And  lh( 
principal  ca'c  may  be  considered  ai 
reailirininf;   the  doctrine   that   no  iSvtj 

With  all  dcfeitnce  to  siich  conns  ai 
the  Court  of  Ajipeals  in  New  York, 
■nd  the  Supreme  Court  of  Pennsylvania, 
it  wouhl  Fcum,  upon  a  careful  exaniinaiiOD 
of  all  the  ca^«s,  that  these  coiirca  are  in 
conflict  with  the  ncii.'ht  of  amhorirj  both 
in  the  United  States  and  Ent^hinil,  and 
that  the  la^l  deci.<iuns  in  those  two  slates 
are  an  entire  departure  from  the  rules  laid 
down  in  ilic  earlier  cases  of  those  stales, 
and  the  reason  that  would  relieve  a  rail- 
road conipnny  from  the  result  of  lis  own 
ne);li);ence  in  injuring  a  little  child 
straying  upon  its  station  wliich  offers  an 


s  at 


lelor  ordereil  him  olf;  iu  jump. 
E^ll  under  the  wheels  and  was 
also  (hat  a  brakeman  approached 


least  ratlicr  dillirnlt  to  unrlerstnnd, 

0,  Bkhkki^v  Tatloh. 
Philadelphia. 
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Supreme  Court  of  Maine. 
TILTON  B.  WRIGHT. 
An  ouorncjr  at  law  \a  linblc  to  ihc  officer  for  his  fees  for  the  ki 
dcliTercd  bj  liim  to  such  officer,  altliuugli  he  n  neilher  lti«  plnintifT  r 
intercHt ;  likewise  to  the  clerk  of  courts  for  fecB  on  wriM  delivered  b; 
clerk  for  cmrj.  And  neillier  tUc  officer  nor  the  clerk  is  ronuired  u 
Servians  witliout  a  prcjiajmcnt  of  fees. 

On  exceptions.  Assumpsit  on  account,  anoexed  f 
Bheriff  for  the  service  of  writs  and  other  processes,  reci 
the  defendiint,  nn  attorney  at  law,  amounting  to  8186 
writ  also  contained  a  count  for  money  had  and  receive 
dated  September  5th  1881.  The  jury  returned  a  i 
$72.93 ;  and  the  defendant  alleged  exceptions,  which  are 
stated  in  the  opinion. 

Fohom  and  Merrill,  for  plaintiff. 

Jame»  Wright,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

AppLiiTO?f,  C.  J. — This  is  an  action  of  assumpsit 
fees  due  for  the  service  of  writa  made  by  the  defendai 
him  delivered  to  the  plaintiff  for  service. 

To  the  rulings  of  the  justice  presiding  at  nUi  prii 
exceptions  have  been  alleged. 

1.  It  is  insisted  by  the  defendant  that  as  an  attorn 
only  responsible  for  the  fees  on  writs,  handed  an  officer  f 
in  suits  when  he  was  the  plaintiff  or  the  party  in  interesi 

Writs  are  usually  handed  to  the  sheriff  for  service  i 
clerk  of  the  courts  for  entry,  by  the  attorney  by  whom 
made.  The  attorney  has  a  lien  on  the  judgment  recover 
his  fees  and  disbursements  included  in  the  taxable  bill  of  cc 
embraces  both  the  service  of  the  writ  and  the  entry  of  t 
The  attorney  having  such  lien,  hands  the  writ  for  servi 
sheriff,  or  to  the  clerk  for  entry.  Neither  the  one  nor 
is  obliged  to  perform  the  services  required,  without  a  pt 
of  their  respective  fees.  The  sheriff  serving,  and  the  cK 
ing  the  action  without  prepayment,  a  promise  on  the  p< 
attorney  to  pay  each  their  respective  dues  may  be  r 
inferred,  unless  notice  to  the  contrary  be  seasonably  give 
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wordingly  it  has  been  repeatedly  held,  that  the  attornej 
nsible  to  the  BherilT  and  the  clerk  for  the  fees  on  write  haD< 
im  to  the  one  for  service  and  to  the  other  for  entry. 
ell  V.  Dickinson,  3  Cuah.  345,  it  was  held  that  an  atton 
imploys  an  officer  to  serve  a  writ,  and  gives  him  directi 
for,  ia  responsible  for  the  officer's  fees  for  such  service. 
e  V.  Hatch,  43  N.  H.  270,  it  was  decided  when  writs 
e  or  final  process  are  committed  to  the  sheriff  for  service 
ttorney  who  sues  them  out,  that  a  promise  by  such  aitori 
rdinarily  be  implied  unless  repelled  by  the  proof;  but  i( 
wise,  when  the  writs  are  not  so  delivered  by  him,  although 
have  indorsed  them.  In  2  Gall.  lOl,  an  attachment  ' 
1  against  an  attorney,  on  the  motion  of  the  marshal, 
si  the  payment  of  his  fees  for  the  service  of  sundry  wr 
;ht  by  an  inhabitant  of  another  state,  but  indorsed  by  si 
ley. 

Ve  are  satisfied,"  remarks  Stoky  J.,  "  that  an  attachment  n 
to  compel  the  payment  of  the  fees  due  to  the  officers  of 
for  the  performance  of  their  official  duties." 
Adams  t.  Hopkins,  5  Johns.  253,  and  in  Ousterhout 
9  Johns.  114,  it  was  decided  that  the  attorney  was  liable 
leriff  for  bis  fees.  In  Trustees  of  Watertown  v.  Cower, 
510,  Walvforth,  Ch.,  says  that  it  has  "been  the  unifc 
ce,"  in  that  state,  "  for  the  sherilTs,  clerks,  masters,  regisl 
ther  officers  of  the  several  courts  of  record,  to  charge  tV 
o  the  attorney  or  solicitor  of  the  party,  for  whose  benefit 
e  was  performed ;  *  •  *  from  the  uniform  practice  on  I 
!t,  there  is  an  implied  assumpsit  by  the  attorney  or  solicil 
f  for  services  done  for  his  client  in  the  cause,  by  his  expi 
plied  request."  In  Judson  v.  Gray,  1  Kernan  408,  wh 
B  attempted  to  hold  an  attorney  for  the  fees  of  a  refei 
BN,  J.,  vigorously  controverted  the  extensive  liability  of 
ley,  as  set  forth  by  Walworth,  Ch.,  in  the  last  case  cit 
e  conclusion  of  his  opinion,  he  expressly  states  that  be  d 
itend  to  interfere  with  the  doctrine  advanced  in  the  case 
M  V.  Hopkins,  above  cited,  where  the  liability  of  the  attori 
!  sherifT  was  fully  recognised. 

e  attorney  is  the  immediate  employer  of  the  sheriflT,  who  c 
e  expected  to  know  the  parties  or  their  responsibility.  Th 
more  reason  for  sending  the  sheriff  to  the  party  for  his  f( 
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thaa  there  is  for  sending  the  clerk  to  the  party  for  bis  fees 
may  arise  in  the  progress  of  the  cause.  They  both  stand 
same  footing.  ' 

(The   remainder    of  the  opinion  is  devoted    to   quest 

local  practice.) 


In  some  stales,  by  EtataU,  aa  attornej 
Womcs  liable  fur  cosls.  Tfaoa,  in  Soulb 
Carolina,  an  attorney  is  held  liable  for 
clerks'  and  slierilTa'  fees,  wlien  the  plain< 
tiff  in  the  suit  residfa  out  of  the  siaic  : 
Be«ioa  ».  WhUfiM,  4  McCord  (S.  C.) 
149.  Ill  Georgia,  also,  an  aliorney  io- 
Itituling  a  suit  for  one  who  resides  ODt 
of  tlie  Slate,  is  liable  for  all  costa  if  the 
suit  is  dismissei]  ;  or  if  judj^ent  be  ob- 
tained, and  execution  be  relnrned  nnsat- 
islied,  ho  is  still  liable:  Carmichad  v. 
Psndletaa.  Dudley  (Ga.)  173.  In  Ncvr 
York,  also,  an  altorncy  is  liable  for  costs 
lo  the  amount  of  tlOO,  when  he  takes 
pmveedint^s  in  a  suit  afler  his  client  lias 
removed  from  tlie  state ;  and  this 
whether  the  costs  accrued  before  or  after 
snch  remotal ;  Wright  T.  Bftot,  S  Wend. 
!58 ;  Waring  t.  B,irrel,  a  Cow.  460 ; 
Janti  T.  Savage,  10  Wend,  621.  For 
some  cases  bearing  somewhat  upon  tlie 
question  see  Moir  v.  Brown,  9  IIov,  Pr. 
270  ;  Boj/ce  V.  Bales,  8  Id.  49S  ;  Wili- 
mont  T.  Metmtt,  48  Id.  430. 

Where  one  is  made  lessor  in  ejectment, 
without  his  consent,  ihc  pininiiirs  attor- 
ney is  liable  for  coaw;  Pio^e  v.  Bnuk, 
6  Johns.  -118. 

An  attorney  who  indorses  bis  elient'l 
writs,  "  A.  B.  hy  C.  D.,  his  attorney," 
is  pei'sonally  liable  for  costs,  if  the  plain- 
tiff nroid  or  is  nnable  to  pay  fur  them  : 
Chapmnn  t.  milipa,  8  Pick.  S5  ;  Officeri 
T.  Hina,  33  Gn.  916  ;  Davis  T.  McAr- 
thar.  3  Me.  27  ;  CAnrfmot  v,  Uplon,  3 
Pick.  442  ;  How  V.  Codman,  4  Me.  79 ; 
conlra,  Mintr  r.  Smith,  e  N.  H.  S19; 
Rug'jla  y.  lea,  6  Mass.  494. 

Tlierc  are  several  anthorilies  holding 
that  the  attorney  of  record  cannot  be  held 
liabto  for  the  fees  of  ofHcers  of  the  court, 
nnleu  there  is  an  express  promise  to  pay 


them,  or  unless  there  has  t 
course  of  dealing  bclween  thi 
aud  the  clerk,  from  which  luel 
promise  can  be  implied  ;  Wira 
5  Vt.  101  ;  B-tUon  v.  PreHon, 
(Mich.)  S93  ;  J/oore  v,  /brt« 
R.  lOO.  Bat  iuNew  York  Ihei 
lo  be  otherwise.  There  an  * 
liable  to  the  sheriff  for  fees  o 
delivered  to  him  for  exeeulion  ; 
T.  Sinffurd,  23  How,  Pr.  836; 
T.  ColjSran,  56  N.  Y.  279. 

An  attorney  is  held  penona 
to  the  prothonotary,  when  he  is 
titr  or  plainlilf  in  interest,  or  < 
have  been  received  by  him  due 
tbonolary  :  Coae  t.  Donaldson, 
St.  363. 

An  attorney  is  not  liable  tb 
fees,  where  the  witness  is  sumi 
testify  for  his  client,  unless  lii< 
express  promise  to  paytlicm: 
V.  ftWiione,  1  Aik.  (Vt.)  3iS 
T.  Bridgt,  3  Mees.  &  W.  114. 
The  rule  governing  ilie  lie 
attorneys  for  the  fees  of  sherilTs 
extend  to  uniler  solicitors  in 
liable  to  a  referee,  appoiniei 
courts  to  stale  an  account  in  i 
his  fees  :  Judson  v.  Grai/,  1 1  N 
Ilairtll  V.  A'l'miF^,  I  How. 
Lamrmi  v.  Morris,  4  Id.  24! 
A  reqncst  by  an  attorney  to  • 
cers,  etenogmphers,  &c.,  for 
formance  of  services  incideniai  t 
does  not  raise  an  implied  lisbi 
the  attorney  to  pay.  The  prt 
it  thai  such  liability  is  upon  th 
Bonynge  v.  Walerburg,  12  H 
Sheridan  t.  Genet,  Id.  660.  ' 
process  which  would  lie  againsi 
lo  compel  payrnenl  oT  fees  can 
tained  agunst  hia  attorney  wbc 
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t,  wbtn,  bf  the  local   law,  the  liable   to  pa;  (he  cosla  on  iliam  pie 

'  is  liable  for  matt,   when   the  althuugh  inntracled  bo  to  plead  :   Viiu 

ecoiDci   unable  or  aioiits  doing  t.  Grocme,  1  Chit.  182. 

in.,  2  Gall.  101.    An  aitortie/  i«  Addiboh  O.  MoKeis 


Supreme  Court  of  Ohio. 
SCOTT  r.  PERLEE. 
len  of  one  atalc  may  conlraot  in  another  etale  for  a  loan  of  mcinc;  to  be  ii: 
ale  of  his  residence,  and  agree  to  pay  intercM  thorefor,  lawful  bj  ihe  la 
itler  stale,  allhongh  tlie  rate  exceeds  Ihat  allowed  bj  the  laws  of  Ihe  st 
le  contmcl  is  made. 

■ii  case  the  coDlracl  is  not  rendered  nsnrioos  hj  the  fact  that  the  interest 
9  of  the  rale  allowed  in  the  stale  where  the  contract  i9  made,  if  the  parti 
intending  to  eiailc  tlie  aaury  laws  of  that  state,  contract  with  reference 
of  the  stale  where  the  debtor  resides. 

IOC  essential  to  (he  validity  of  such  contract  as  to  the  interest,  that  Ihe  n 
«  made  payable,  in  express  terms,  in  llie  stale  where  the  maker  resides. 
»  whether  the  parlies  intended,  in  good  faith,  to  contract  wiih  reference 
of  snch  stale,  all  the   clrccmstances  surrounding  the  transaction  will 
■i. 

LOR  to  the  District  Court  of  Hamilton  county. 

n  Perlee  sued  the  plaintiffs  in  error  upon  the  promissory  n( 

ch  the  following  is  a  copy  : 

)0.  Fairburt,  m.,  Jan.  Ist  1871. 

year  after  date,  we  promise  to  pay  to  the  order  of  John  Pi 
)00,  at  ten  per  cent.,  from  date. 

Andrew  J.  Scott, 
Henderson  W.  Scott, 
m.  1st  1872.  Security 

interest  woa  paid  for  five  years  at  the  stipulated  rate ;  ai 
fas  paid  on  the  principal. 

petition  claimed  a  balance  due  of  8300,  with  ten  per  cei 
t,  from  January  1st  1876,  and  interest  at  six  per  cent. 
stalments  of  interest  past  due. 

defence  was  that  the  contract  was  made  in  Ohio ;  that  82 
I  interest  was  usurious  by  the  laws  of  Ohio,  and  that  t 
should  be  credited  upon  the  principal.  The  plaintiff"  repli 
le  contract  was  made  in  Illinois  and  the  stipulated  rate  it 
y  the  laws  of  that  state.  The  evidence  as  to  the  place 
itract  was  as  follows : 
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'he  defendant,  Andrew  J.  Scott,  testi6ed  as  follows : 

I  obtained  the  loan  from  the  plaintiff  through  my  bi 
irity,  residing  in  Ohio;  he  and  Perlee  lived  in  Ohii 
llinois;  I  sent  the  note  to  my  brother,  my  security 
;her  then  signed  the  note  here  in  Ohio,  and  handed 
ntilF;  I  made  the  payments  of  interest  myself ;  I  seni 
to  plaintiif  in  Ohio;  I  paid  him  twice  by  draft;  th( 
!ured  by  Henderson  W.  Scott  in  Ohio." 
'pen  cross-examination,  witness  said:  "The  paymen 
le  here  to  plaintiff;  I  moved  here  in  January  181 
contract  for  the  loan  was  not  made  in  Illinois ;  I  wr 
;hcr  here  to  procure  the  loan  ;  the  matter  was  not  ti 
.870,  in  Illinois,  about  the  loan ;  Perlee  and  I  are  b 
;  *  *  *  I  did  not  obligate  my  surety  to  sign  this 
ntiifwas  in  Illinois,  or  arrange  for  liitn  to  becom 
ch  was  all  the  testimony  offered  by  the  defendant. 
*crlee,  in  his  own  behalf,  testified :  "land  mywil 
nois,  in   1870,  to  see  defendant,  A.  J.  Scott;  he  wa 

wanted  money ;  I  said  I  did  not  have  any ;  I  said  I  1 
jffered  me  ton  per  cent,  interest,  in  summer  of  1870 

my  money  in  bonds ;  I  agreed  to  loan  him  the  mo 
cent. ;  Henderson  W.  Scott  to  go  on  note;  I  was  wi 

have  it  on  the  terms  named ;  this  took  place  at  Fail 
1,  while  I  was  visiting  A.  J.  Scott,  in  the  summer  of 
.  note  was  sent  without  any  other  or  further  convt 
ingement  between  us ;  I  got  the  note  from  Hcndersor 
^hio,  and  gave  him  the  money  to  send  to  Andrew  J. 
Test  was  paid  by  A.  J.  Scott,  when  due,  by  draft  on  1 
lited  ?100  on  interest,  and  8700  on  the  principal." 
?he  case  wag  tried  without  a  jury,  and  the  Court  o 
as  gave  judgment  in  favor  of  Perlee,  which  jud< 
*med  by  the  District  Court,  whereupon  this  writ  ot 


riiomas  MilUkin  and  0.  J.  Smith,  for  plaintiff  in  en 
\lexandei-  Buckingham  and  A,   C.  Jenkins,  for  de 


The  opinion  of  the  court  was  delivered  by 

[)oYLE,  J. — The  findings  and  judgment  of  the  com 
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tried  nithoiit  the  iDterreation  of  a  jury,  irill  not  be  diBturbe< 
I  court  unless  such  findings  and  judgment  are  clearly  agains 
light  of  the  evidence.  In  the  present  case  the  testimony 
1  what  appears  on  the  face  of  the  note,  consists  solely  of  tha 
by  the  two  parties,  Scott  and  Perlee.  Which  of  them  wa 
lelieved  vas  a  matter  properly  to  be  determined  by  the  coui 

the  case,  and  if  the  judgment  can  fairly  be  sustained  upo 
stimony  of  either,  it  ought  not  to  be  reversed :  Landtt  ^ 

27  Ohio  St.  571. 

court  might  well  find  from  the  testimony,  if  the  plaintif 
^lieved,  that  in  the  summer  of  1870,  the  plaintiff  was  i 
iry,  Illinois,  where  the  defendant,  Andrew  J.  ScoU,  resided 
le  latter  desiring  money  to  carry  on  some  building  enterprise 
ch  he  was  engaged,  in  Illinois,  applied  to  the  plaintiff,  wh 
is  brother-in-law  and  visiting  him  at  the  time,  for  a  loai 
ig  to  pay  him  therefor  ten  per  cent,  interest;  that  th 
S  agreed  to  make  the  loan  upon  the  terms  named,  upon  th 
ant's  note  with  Henderson  W.  Scott,  who  lived  in  Ohio,  a 
,  and  without  any  further  arrangement  Scott  wrote  the  not 
rbnry,  at  which  place  he  dated  and  signed  it ;  that  it  wa 
■nt  to  Ohio  to  the  surety  who  signed  it  and  delivered  it  to  th 

receiving  the  money  in  this  state  and  forwarding  it  to  th 
)al,  and  that  the  parties  intended  in  good  faith,  to  contrai 
iference  to  the  law  of  Illinois,  as  to  the  rate  of  interest  t 
1  for  the  use  of  the  money. 

question  is  presented  for  our  consideration,  whether  such 
;C,  thus  made,  is  usurioos?  That  this  contract  was  execute 
a  may  be  conceded ;  although  signed  in  Illinois  by  the  prin 
ebtor  and  there  dated,  it  was  delivered  in  Ohio  and  was  no 
leted  contract  until  delivery. 

fact  that  the  loan  was  negotiated  in  Illinois,  in  accordonc 
le  written  terms  of  the  note,  is  not  insignificant,  however 
rmining  the  intention  of  the  parties  to  contract  with  referenc 
lois  law :  Findlei/  v.  Ball,  12  Ohio  St.  612. 

then  the  case  of  a  citizen  of  Illinois,  executing  his  not 

0,  in   pursuance   of  an   arrangement  previously   made   ii 

1,  for  money  borrowed  to  be  used  in  the  latter  state,  with  ai 
ent  to  pay  interest  according  to  her  laws,  not  intending  o 
ting  thereby  to  evade  our  usury  laws,  but  in  good  faith.  I 
contract  tainted  with  usury ! 
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Since  the  cases  of  Findlep  v.  Sail,  12  Ohio  St.  61 0,  a 
V.  Demptey,  25  Id.  413,  it  is  undoubtedly  the  law  of 
and  indeed  it  is  now  well  established  almost  universally 
a  contract  is  entered  into  in  one  state  to  be  performed  i 
between  citizens  of  each,  and  the  rate  of  interest  is  difft 
two,  the  parties  may,  in  good  faith,  Stipulate  for  the  rat< 
and  thus  expressly  determine  with  reference  to  the  lav 
place  that  part  of  the  contract  shall  be  decided.  Wli 
contract,  in  express  terms  provides  for  a  rate  of  interest 
one  but  unlawful  in  the  other  state,  the  parties  will  be  p 
contract  with  reference  to  the  laws  of  the  state  where  thi 
rate  is  lawful,  and  euch  presumption  will  prevail  until  oi 
proof  that  the  stipulation  was  a  shift  to  impart  validilj 
tract  for  a  rate  of  interest  in  fact  uauriou;^ :  Fisher 
Chandler  83;  BuUers  v.  Oldn,  11  Iowa  1;  Arnold 
22  Id.  198;  Newman  v.  Kerthaw,  10  Wis.  340;  . 
Nichoh,  1  Paige  Ch.  225;  Town»end  v.  Riley,  46  N 
Depau  V.  JTumphreys,  20  Martin  (La.)  1 ;  Fanning  v. 
17  Johns.  511;  Pratt  v.  Adami,  7  Paige  615;  d 
Robertson,  6  Id.  627  ;  Richards  v.  Globe  Bank,  12  Wi 

If  the  parties  to  the  note  in  question  had  expressly 
in  the  note,  that  it  was  payable  in  Illinois,  the  contract 
per  cent,  interest  would  be  perfectly  valid,  although  th 
executed  in  Ohio.  Is  it  rendered  invalid  by  reason  of 
sion  to  make  that  express  stipulation  ?  It  is  not  entir 
by  the  authorities,  where  this  note,  as  a  matter  of  interp 
payable,  there  being  no  place  expressly  stipulated,  but 
of  authority  and  the  sounder  reason,  I  think,  sustain  t1 
tion,  that  when  a  note  is  dated  and  signed  at  the  place  < 
of  the  debtor,  and  contains  stipulations,  lawful  und( 
of  such  place,  but  forbidden  by  the  law  of  the  reside 
creditor,  or  where  the  note  was  completed  by  delivery,  ai 
place  of  payment  is  named,  it  will  be  presumed  that 
intended  the  note  to  be  payable  at  the  former  place,  a 
course  that  no  attempted  evasion  of  tjie  usury  law  of  tl 
proved.  In  other  words,  in  the  absence  of  any  proo 
sumption  of  law  is  that  the  note  in  question  is  an  Iliino 
and  is  valid  both  as  to  principal  and  interest. 

To  overcome  this  presumption  the  actual  facts  maj 
It  is  shown  that  the  contract  was  delivered  in  Ohio,  bi 
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connection  with  the  other  facts  proved,  that  does  not  overcome  the 
presumption  that  it  is  payable  in  Illinois,  where  the  debtor  resided 
when  be  dated  and  signed  his  contract  and  where  alone  it  is  legal 
according  to  all  of  its  terns :  2  Parsons  on  Contracts  684  and  cases 
.  cited ;  Daniels  on  Neg.  Inst.,  sect.  90 ;  Arnold  v.  Potter^  22  Iowa 
198 ;  Tillotson  v.  Tillotson,  34  Conn.  836 ;  Jewell  v.  Wright,  30 
N.  Y.  264.  Where  such,  express  stipulation  would  uphold  the 
contract,  if  the  same  thing  can  fairly  be  inferred  from  what  is 
stipulated,  it  will  likewise  be  upheld.  But,  while  I  believe  that 
this  contract  can  be  thus  sustained,  it  is  not  necessary  to  place  the 
decision  upon  that  ground. 

There  is  no  reason  why  a  citizen  of  Illinois,  or  any  other  state, 
may  not  come  into  Ohio  and  borrow  money  to  be  used  in  the  state 
of  his  residence,  and  in  good  faith  contract  with  reference  to  the 
laws  of  the  latter  state,  independently  of  where  his  note  is  executed 
or  where  it  is  legally  presumed  to  be  payable.  In  such  case  the 
only  question  is  one  of  good  faith.  Did  he  honestly  contract  with 
reference  to  the  law  of  his  allegiance — the  law  of  the  state  where 
he  lives  ? 

In  Arnold  v.  Potter,  22  Iowa  194,  the  note  was  made  by  a  citi- 
zen of  Iowa  in  Massachusetts,  payable  in  New  York,  and  the  court 
instructed  the  jury  that  "  if  defendant  went  to  Boston  and  urged 
the  loan,  and  promised  ten  per  cent,  under  the  laws  of  Iowa,  and 
all  the  arrangements  and  contracts  were  made  as  to  the  laws  of 
Iowa,  in  good  faith,  then  the  defence  fails,  and  plaintiff  can  recover. 
If  the  parties  in  good  faith  loaned  and  borrowed  the  money  sued 
for,  with  the  full  understanding  that  the  law  of  Iowa  was  to  govern 
as  to  the  interest,  then  the  laws  of  New  York  and  Massachusetts 
can  have  no  influence,  but  the  understanding  of  the  parties  musf 
prevail."  The  Supreme  Court,  in  affirming  this  charge,  say  :  "  The 
form  of  the  transaction  is  nothing,  the  cardinal  inquiry  being,  when 
the  contract  specifying  the  amount  reserved  is  express,  did  the  par- 
ties resort  to  it  as  a  means  of  disguising  the  usury  in  violation  of 
the  laws  of  the  state  where  the  contract  was  made  or  to  be  executed, 
and  in  arriving  at  this  intention  all  of  the  facts  are  to  be  taken  into 
consideration." 

It  is  true  that  in  this  case,  like  Chapman  v.  Robertson,  supra, 

Becurity  was  given  by  mortgage  upon  lands  in  the  state  of  the 

debtor's  residence,  but  the  fact  that  security  is  given  for  a  note  does 

not  alter  the  terms  of  the  note.     But  such  fact  has  significance  in 
Vol.  XXXI.— 60 
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i  intention  of  the  parties  vas,  aa 
x>ntract  had  reference,  or  bj  vhicl 
lan  V.  Kerikaw,  10  Wis.  341 ;  JVs, 
ford  V.  iV/cAoi*,  1  Paige  Ch.  225 
It  is  a  fact  of  no  greater  signiGcai 
lere  the  borrower  actually  negotial 
.13  residence,  duted  his  note  there 
owed  by  her  laws :  see  Hotford  i 

Kellog  r.  Miller,  13  Fed.  Rep.  19 
,  ic  the  Circuit  Court  of  Kebrask 
I  very  like  those  recited  in  this  c 
irtgage  security,  that  the  contract 
.sumed  in  this  opinion  ;  first,  becau 
rmed  in  Nebraska,  and  second,  on 
ng.  "  A  citizen  of  one  state  may  1 
ler  state,  and  contract  for  the  rate 
of  the  iatter  state,  although  the  le 
eater  in  such  state  than  in  the  state 
d  in  which  it  is  to  be  performed." 
Wall.  241,  and  the  comments  i 
ifuon  V.  i:dwards,  77  N.  Y.  58C 
of  that  case  was  the  intention  of  t 
be  used  in  Illinois,  as  a  contract  of 
ad  payable  in  New  York :  Wai/ 
>w,  6  Abbott's  New  Cases,  76,  9o, 
Cent's  Com.,  12  ed.,  bottom  pagi 
et  V.  Camp  13  Wis.  208.  Indeed 
of  the  rule  as  given  by  Lord  M. 
ice  can  never  be  the  rule,  where 
to  with  an  express  view  to  the  law 
by  which  it  is  to  be  governed :"  I> 

iking  the  contract  is  not  to  be  so 
ben  the  contracting  parties  had  r 
ay  be  regarded.  That  is,  the  inter 
when  it  is  made  manifest:"  Fish 
irties  here  entered  into  this  contra 
;o  the  laws  of  Illinois,  there  can  bi 
er  entered  into  the  transaction  so 
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jn  of  the  parties  can  be  ascertained.  There  waa  no  inten- 
make  an  illegal  contract ;  and  to  hold  it  illegal,  we  must  be 

say  that  the  mere  fact  that  Scott  forwarded  thia  note  to  hia 
for  his  signature,  and  that  it  was  signed  and  delivered  by 
ety  in  Ohio,  and  the  money  there  paid  (more  than  probably 
lere  matter  of  convenience),  has  the  effect  of  defeating  the 
an  of  the  parties.  It-is  difficult  to  perceive  upon  what  prin- 
e  should  so  find. 

do  not,  in  thus  holding,  encourage  two  citizens  of  Ohio,  to 
t  to  contract  here  for  money  to  be  used  here,  and  make  their 
)ayable  in  another  state ;  nor,  in  any  way,  relax  the  strictness 

rules  which  prevent  any  form  of  evasion  of  the  law  against 
.  but  we  hold  that  it  ia  not  repugnant  to  such  laws  for  a 

to  contract  with  reference  to  the  law  of  hia  domicile,  for 

to   he  used  there,   when  do   such   evasion  is   sought  or 

Judgment  affirmed. 


ABSTRACTS    OF    RECENT    DECISIONS. 

BUPKEMB  COOHT  OJ  THK  DNtTBD  STATES.' 

BUPBEME  COURT   OF  ILLINOIS.' 

OOUBT   OP   ERRORS   AND   APPEALS   0?   HABTLAHD.* 

SUPREME   COURT    OP    MISSOURI.* 

SUPREME  COURT  OP  OHIO.* 

Admiralty.  See  Skipping. 
naget  for  fhUinon — Appellate  Juritdiction. — The  libellant  in  a  suit 
.,  in  admiralty,  agaiost  a  veaael,  for  damagea  growii]<;  out  of  a  colli- 
Uimed,  in  his  libel,  to  recover  827,000  damages.  Alter  the  attach- 
uf  the  vesBel  in  the  District  Court,  a  Btipulation  in  the  Eum  of 
,  is  her  appraised  value,  was  given.  The  libel  having  been  di»- 
i  bj  the  Circuit  Court  on  appeal,  the  libellant  appealed  to  the  U.  S. 
me  Court :  Held,  that  the  matter  in  dispute  did  not  exceed  the  sum 
iB  of  15000,  exclusive  of  costs,  as  required  by  sect,  3  of  the  Aol 
iruary  16th  1875,  and  that  the  Supreme  Court  had  no  jurisdiotioD 

■epared  fxprcMly  ft>r  Ihe  American  Law  Regislcr,  froip  the  oripinnl  opinioni 

iring  Oct.  Term  1882.    The  caiea  will  probnbljr  appear  in  107  Otio. 

mm  Him.  N.  L.  Freeman,  Reporter  ;  to  appear  in  105  III.  Bcporta. 

■am  3.  ShafT  Slockelt,  Esq.,  Reporter ;  to  appear  in  59  Mil.  Kcports. 

rom  T.  K.  Bkinker,  Esq.,  Reporter  ;  to  sppear  in  76  Mo.  Rvporla. 

rom  E.  L.  De  Witt,  Esq.,  Reporter.     The  casM  will  prohabl?  appear  in  St 

ObJu  St.  Report*. 
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of  the  appeal :  Slarin  v.  Schooner  Jeuie  WilliamtOTi,  Jr., 
Oct,  Term  1882. 

A  decree  against  the  vesael  for  927,000  wonld  not  estal 
bility  of  (he  claiuiant  to  respond  for  that  amouot  tn  persona 
was  the  owner  of  the,TesBel  at  the  time  of  the  aollisioD,  ai 
must  appear  by  the  record,  in  order  to  be  so  fur  a  foundati 
liability  aa  to  authorize  the  court  to  consider  the  927,000 
of  the  matter  id  dispute  oo  such  appeal  i  Id. 

Agent. 

Contract — Enforcement  of  by  Principal. — Where  an  ajren 
a  contract  without  disclosing  his  priucipal  or  agency,  the  pr 
takes  advantage  of  the  contract,  must  do  so  subject  to  all  th 
equities  of  which  the  other  contracting  party,  who  had  d( 
of  the  agCDcy,  might  avail  hiaiself  as  against  the  agent,  a 
latter  to  be  a  priucipal:  Miller't  Ex'ts.  v,  Su/livan,  SH  or  i 

Linbilitff  for  Tort  in  Busineis  of  Principal— Distinction  I 
enil  Superinlendent  antl  Intermediate  Monager. — The  law  ii 
that  in  the  case  of  an  agent  or  steward  committing  a  tort 
within  the  scope  of  hia  eniploynient,  he  and  his  employer  i 
separately  or  jointly  at  the  election  of  the  party  injured, 
material  to  the  tatter's  right  to  sue,  in  what  proportions, 
share  the  benefiia  of  the  wrongful  act :  Blaeu  Avon  Coo 
Oulloh,  59  Md. 

The  cases  in  which  the  intermediate  manager  or  head  e 
been  held  not  liable  for  trespasses  of  workmen  under  him,  a 
recourse  can  he  had  only  to  the  actual  wrongdoer,  or  to  tbi 
the  principle  of  reepoiideal  mperior,  are  distinguishable 
where  the  tort  is  in  consequence  of  the  command  or  aegleci 
eral  superintendent :  Id. 

Assignment.     See  Bank;  E»toppel. 

Attorney, 

Striking /Tom  Roll— Breach  of  Private  JV««(.— Where 
oonveyeil  to  an  attorney  in  trust,  without  his  professional  ad 
mortgages  the  same,  for  the  purpose  of  raising  a  sum  of  n 
he  claims  is  due  him  from  the  cntui que  Iriat,  &Di  the  truste 
aetla  the  properly  and  appropriates  the  proceeds  of  the  sail 
use,  the  relation  of  client  and  attorney  not  being  created  b; 
bis  conduct,  however  censurable  as  an  individual  occupying 
of  a  trusl«e,  ia  not  such  as  to  warrant  the  summary  disbar 
on  motion  to  the  court  to  strike  hia  name  from  the  roll  of  a' 
the  injured  party  must  be  left  to  his  proper  remedy  by  Guit : 
T.  Appleton,  105  111. 

Although  the  general  rule  is,  that  an  attorney  at  law  will 
barred  for  misconduct  not  in  his  professional  capacity,  but 
vidual,  there  are  cases  forming  an  eiception  where  his  m 
his  private  capacity  may  be  of  so  gross  a  character  as  to  rec 
barment :  Id. 

Bank.     See  National  Bank. 

Notice — Atfigamentfor  Creditort — Check  antedated. — 1 
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an  assignment  for  the  benefit  of  creditors,  under  the  inRolvent  laws  of 
Ohio,  ou  September  26th  1874.  On  September  29th  1874,  L.  &  Co. 
gave  their  check  on  the  First  National  Bunk  of  Kavenna  to  H.  &  S., 
and  dated  it  back  to  September  2:id.  On  September  29th,  the  bank 
paid  the  check,  with  knowledge  of  the  asHi^nment  of  L.  &  Co.,  but 
without  knowledge  that  the  check  had  been  dated  back :  Jleld^  in  an 
action  by  the  assignee  of  L.  &  Co.  to  recover  moneys  on  deposit  with 
the  bank  at  the  date  of  the  assignment,  the  knowledge  of  the  bank  that 
L.  &  Co.  had  made  an  assignment  prior  to  the  presentation  of  the  check, 
put  it  upon  inquiry  as  to  whether  or  not  the  check  had  in  fact  been 
given  before  the  assignment.  And  such  payment  of  the  check  would 
not  be  a  defence  for  the  bank :  Qiaffe  v.  First  National  Bank  of  Ra- 
venna,  88  or  39  Ohio  St. 

Sale  of  Stock — Representations  of  Officer — National  Bank — Ultra 
Vires. — A  person  buying  stock  of  a  bank  from  the  bank  is  entitled  to 
rely  upon  assurances  of  an  officer  of  the  bank  as  to  its  financial  condi- 
tion; and,  if  already  a  stockholder,  Is  not  bound  to  avail  himself  of  his 
right  of  examining  the  books  of  the  bank:  Union  Nat,  Bank  v.  Iluntf 
76  Mo. 

A  representation  by  a  bank  officer  that  stock  of  his  bank  is  worth 
$100  per  share  is  a  mere  expression  of  opinion  or  commendation  of  the 
Block,  and  if  it  turns  out  to  be  false  a  note  taken  by  him  for  the  price 
of  the  stock  will  not  thereby  be  avoided  though  it  was  relied  on  by  the 
purchaser,  but  it  is  otherwise  with  a  representation  that  the  bank  is  in 
a  solvent  condition  and  doing  a  good  business :  Id, 

When  a  national  bank  purchases  its  own  stock  to  protect  itself  from 
loss  upon  a  debt,  it  is  bound  to  sell  the  stock  within  six  months,  and 
may  sell  on  credit  and  take  the  purchaser's  note,  with  the  stock  sold  as 
collateral  to  secure  it,  provided  this  is  done  in  good  faith  :  Id, 

An  abuse  of  the  corporate  powers  is  not  a  sufficient  defence  to  such 
a  note.  The  question  of  misuser  will  not  be  decided  collaterally  by  set- 
ting aside  a  sale  otherwise  good  :  Id. 

Check — Right  of  Holder  to  Balance  in  Bank. — A  bank  is  under  no 
obligation  to  pay  any  sum  on  a  check  payable  to  the  drawer's  order  and 
by  him  assigned,  when  the  drawer  has  not  sufficient  money  on  deposit 
to  his  credit  in  the  bank  to  pay  the  check  in  full,  and  no  recovery  in 
such  case  can  be  had  by  the  assignee.  The  rule  may  be  different  when 
the  drawer  himself  is  plaintiff:   Coates  v.  Preston,  105  III. 

Bills  and  Notes.     See  United  States  Courts. 

Letter  of  Credit — Liability  on —  Consideration  of  Drafts. — In  order 
to  render  the  writer  of  a  letter  of  credit  liable,  either  upon  an  implied 
acceptance  of,  or  an  agreement  to  accept,  drafts  taken  on  the  faith  of 
such  letter,  the  drafts  must  be  taken  for  a  valuable  consideration :  Sher- 
toin  V.  Brighamj  38  or  39  Ohio  St. 

A  promise  to  have  the  drafts  discounted,  and  to  take  up  notes  on 
which  the  persons  taking  the  drafts  are  liable  as  indorsers,  is  not  a  val- 
uable consideration  :  Id. 

If  a  letter  of  credit  provides  that  drafls  drawn  under  its  authority  shall 
be  used  only  for  the  purpose  of  being  discounted  at  a  particular  bank, 
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[very  to  tbe  person  entitled,  and  they  will  be  protected  i 
ery  until  reasonable  evidence  is  furoiithed  them,  that  the  par 
iog  is  tbe  party  entitled,  so  long  as  they  act  in  good  faith  ai 
:  with  a  view  to  a  proper  delivery ;  but  it  is  their  duty  in  all  caa 
diligent  in  their  efforts  to  Bccure  a  delivery  to  the  person  entitle! 

Constitution  A  I.  Law.  See  Eminem  Domain. 
uxr  to  amend  Chartert  of  Corporation. — The  Constitution  i 
^i a  provides  that  "  tbe  General  Assembly  shall  have  no  power 
.  corporate  powers  and  privileges  to  private  cotnpEinics,  except,  & 
'  Bui  it  shall  prescribe  by  law  the  manner  in  which  such  pone 
be  exercised  by  the  courts :"  Held,  not  to  take  away  from  tl 
ral  Assembly  the  power  to  amend  the  charters  of  existing  corpor 
by  modifying  or  enlarging  their  powers ;  Jonet  v.  Habenham,  < 
.  S.,  Oct.  Term  1882- 

i"(  by  one  of  the  United  Slalei  to  recover  a  Debt  due  to  its  (Stize 
v)tker  State. — The  atatcs  of  New  Hampshire  and  New  Yor 
i  Acts  of  Assembly  authorising  the  assignment  to  the  stat«  ( 
3  of  citizens  against  another  state  and  the  prosecution  of  sni 
on  in  tbe  name  of  ihe  state,  but  at  the  expense  and  for  the  bene 
e  assignors  :  Held,  that  suits  brought  under  these  acts  were  with 
leventh  aoiendment  to  tbe  constitution  declaring  that  the  judioi 
r  ''shall  not  be  coustrued  to  extend  to  any  suit  in  law  or  equit 
leneed  or  proieeuled  against  one  of  the  United  States  by  citiie 
other  state  :"  The  Stale  of  New  Mampihire  V.  The  Stale  of  Low 
8.  C.  U.  S..  Oct.  Term  1882. 

e  right  of  suit  against  a  slate  granted  to  the  citizen  by  the  origin 
itution  took  away  any  indirect  remedy  he  might  otherwise  ha' 
ed  through  the  interventioD  of  his  state,  upon  any  principle  of  tl 
f  nations  ;  the  eleventh  amendment  took  away  this  special  reme< 
ut  restoring  any  power  taken  away  by  its  original  grant ;  Id. 
e  state  can  not  create  a  controversi/  with  another  state  within  tl 
ing  of  that  term  as  used  in  the  judicial  claases  of  the  coostitatii 
suming  the  prosecution  of  debts  owing  by  the  other  state  to  i 
ns:   Id. 

ic  with  one  Object  and  Expreision  of  tame  in  Title. — The  Cons 
1  of  New  Jersey  provides  :  "  To  avoid  improper  influences  whii 
'e^ult  from  iniermixing  in  one  and  the  same  act  such  things 
no  proper  relation  to  each  other,  every  law  shall  embrace  but  oi 
L,  and  that  shall  be  expressed  in  the  title:"  Held,  that  th 
lion  does  Dot  require  that  the  title  of  an  act  shall  embody  a  detail* 
aent,  nor  be  an  index  or  abstract,  of  its  contents;  nor  does 
at   the   uniting  in  the   same   act  of  any  number  of  proviftioi 
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aving  one  general  object  fairly  iDdicated  bj  its  title ;  i 
oners,  however  varied  and  extended,  which  a  new  towDsh 
iHe  coriBLLtute  but  uoe  object  which  is  fairly  expressed  by  : 
ig  nothing  more  thun  the  Icf^ialative. purpose  to  establish  su 
hicn»h>p  of  Monlciair  v.  RamsdeU,  S.  C.  U.  S.,  Oct,  Ten 

Contract.  Sec  Hescistion. 
lUegalify  of — Righti  of  Co- Principals  againat  each  oi 
>urts  will  not  enforce  an  illegal  contract  betweea  the  parti 
:ent  of  one  of  the  parties  has,  in  the  prosecution  of  the  illej 
If  his  principal,  received  money  or  other  property  belo 
rincipal,  he  is  bound  to  turn  it  over  to  hiui,  and  eaonot  sti 
iini  li^ibility  therefor  upon  the  ground  of  the  illegality  of 
■■■-  :  Norton  v.  Blinn,  38  or  39  Ohio  St. 


CoitPUBATtON.      See   Bank;    Conttitutional  La 

Damages.    See  Common  Carritr. 

Equity, 

Feigned  luue — Not  dcmnndahle  of  Right. — An  issue  of 
)urt  of  equity  to  be  tried  by  a  jury  is  not  a  matter  of  i 
age  of  the  proceeding;  and  in  the  exercise  of  a  discretii 
ily  be  allowed  where  the  proof  before  the  judge  creat» 
iuson  of  conflict  or  doubtful  credibility  of  witnesses,  or  w 
Hss  of  circumstances,  it  may  be  difficult  lo  draw  a  prope 
;  is  never  allowed  as  a  substitute  for  the  failure  of  proof,  o 
ridence  :   Chate  7.  Winani,  59  Md. 

A  court  of  equity  has  full  power  atid  right  to  decide  er 
'  law  or  fact  which  may  arise  out  of  the  subject-matter  bi 
'er  which  it  has  jurisdiclioo  ;  and  the  (rial  by  issue  forma 
eident  lo  the  proceedings  of  such  court.  It  is  resorted  tc 
cans  of  informing  the  conscience  of  the  court,  and  is  not  I 
;  Id. 

Pleading — Miillifariousnett. — A  bill  against  several  defei 
ide  several  distinct  conveyances  made  to  them  separa 
ound  of  fraud,  one  general  right  being  claimed,  is  not  i 
oti  V.  Jiohh,  76  Mo. 

Bill  to  remove  Cloud  from  Title— Poueition  of  Defeno 
e  only  two  cuses.  under  the  laws  of  Illinois,  in  which  a  pi 
bill  to  quiet  title  or  remove  a  cloud  from  the  title  to  rej 
ret,  when  he  is  in  possession  of  the  lands;  and  tecon 
lims  to  he  the  owner,  and  the  iaods  in  controversy  are 
d  unoccupied  :  Gould  v.  Slemburg,  105  III. 
Where  the  defendants  are  in  the  actual  pnssei^sion  of  l 
quired  by  force  and  violence,  a  coart  of  equity  will  not  i 
termine  the  validity  of  the  respective  titles  of  the  pari 
kve  the  complainant  to  his  remedy  at  law.  The  rule  i. 
plication,  that  where  there  is  a  plain  and  adequate  reme 
urt  of  equity  will  not  interfere:  /(/. 

EMmENT  Domain. 
Condemnation  of  Land — Amount  of  Land   ncceti'iry— 
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. — Where  the  dcBcriptioo  of  the  land  snd  the  parpose  for  which 
>ught  to  be  taten  are  Btuled  in  the  petition,  sn  thuy  niuat  be  in 
case,  whether  the  land   is  reaaonably   nccesBsry  for  the  purpose 

depends  mainly  upon  the  fuels  thus  stated  in  the  petition.  But 
urt  in  passing  upon  this  question,  as  it  must  before  submitting 
lesiion  of  damage  or  compensation  to  the  jury,  should  take  into 
eratioti  the  section  of  the  couutry  aod  the  particular  locality  in 

the  improTeujent  it<  to  be  constructed — whether  in  an  obscure 
J  village,  or  in  a  great  commercial  centre — and  actinp  upon  il8 
Dow]cd<;e  of  the  commerce  and  business  oecessitieB  of  the  country, 
upon  the  fuels  stated   in  the   petition,  determine  this  question  for 

The  jury  impanelled  can  find  DO  fuct  except  what  is  just  com- 
ion  to  the  owner :  Smilh  v.  C.  &  W.  I.  Railroad  Co.,  1(J5  III. 
ry  company  seeking  to  condemn  land  for  a  public  iniproTcment 
in  a  modified  degree,  be  permitted  to  judge  for  itself  as  to  the 
t  that  is  necessary  for  such  purpose.  This  right  is  subject  to  alt 
^tional  and  statutory  restrictions,  and  to  the  further  limitation 
lie  courts  are  clothed  with  ample  power  to  prevent  any  abuse  of 
ue  :  Id. 

Ebrobs  and  Appeals.    See  Admirahg. 
ht  of  Aiiminulrolor. — An  administrator  may  maintain  an  appeal 
n  order  of  payment  on  the  ground  that  it  lays  down  a  rule  of  ap. 
iment  which   works  Injustice  as  between  the  creditors  of  the 
;  7n  re  Eiiale  of  McCune,  76  Mo. 

I'twr  of  Appeul —  Conitderalion. — By  an  agreement,  free  from  all 
r  of  fraud,  mistake  or  surprise,  signed  by  counsel  representing 
ecutors,  and  others  interested  in  the  distribution  of  a  testator's 
and  filed  in  the  case,  the  right  of  appeal  from  a  decree  passed 
ii  months  previously,  construing  certain  clauses  of  the  testator's 
as  waived,  and  consent  was  given  to  the  passage  of  a  decree  for 
al  distribution  of  the  testator's  estate.  Accordingly  an  order  was 
for  the  immediate  distribution  of  the  residue.  Q'he  conslderatloD 
;  to  K.,  one  of  the  parties  to  the  agreement,  to  waive  his  right 
eal,  was  the  immediate  possession  of  his  share  of  the  residue  of 
Ate  without  further  litigation  or  delay.  Meld,  that  the  agreement 
re  hia  right  of  appeal  was  binding,  being  supported  by  a  sufficient 
ODsideration,  and  K.  was  concluded  thereby  from  maintaining  an 
:  Mackeg  v.  Daniel,  59  Aid. 

Estoppel.     See  Former  Recovery. 
'gnment  of  Stock  by  bhnk  Power  of  Attorney — Bona  fide  Pur- 
—Where  certificates  of  stock  in  a  private  corporation  are  assigned 
ifc,  with  a  power  of  attorney  authorising  the  transfer  of  the  stock 

books  of  the  corporation,  with  no  limitation  as  to  their  use  by 
lignee,  the  assignee  or  holder  will  be  authoriEed,  as  to  persona 
;  with  him  without  notice  of  any  defect  of  power  in  hiui,  to  make 
>itimat«  use  of  them  a  rightful  owner  might,  and  a  sale  or  pledge 
h  certificates  by  him,  In   the  usual   course  of  business,  to  a  party 

in  good  faith  for  value,  will  be  valid  and  binding  on  the  original 
or  assignor,  though  tho  legal  title  may  not  have  passed,  for  want 
BDsfer  on  the  books  of  the  oorporation  ;   Otit  y.  Gardner,  ]  OS  111. 
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rds  sued  the  Mine  defendant  in  an  action  of  trover,  to  recover 
ss  for  the  cunversion  of  the  same  property  which  had  furmcd  the 
of  the  action  of  aasumpsit.  On  a  plea  of  former  recovery  it  was 
tat  in  the  judgment  in  the  Grat  action  the  cause  of  actiuo  was 
I,  and  could  only  have  been  revived  by  apt  procecdiiiga  terminat- 
9irikiiig  the  judgment  from  the  record  in  the  court  of  original 
cCioD,  or  by  its  reversal  on  appeal ;  IJ. 

Intoxicating  Liquor. 
hy  Wife  for  Salt  to  Hutbnnd — InifependenC  Sa!f$  by  two  Per*ont 
t  Liabifily. — In  an  action  by  a  wife  against  two  persons  for  injury 
means  of  support  resultin;;  from  the  habitual  intoxication  of  her 
id  caused  by  intoxicating  li((UorB  sold  and  furnished  him  by  the 
inis,  and  where,  from  the  facts  found,  it  appeared  that  the  defend- 
ch  fiold  intoxicating  liquors  to  the  husband,  and  that  they  were 
ray  connected  in  business,  and  that  neither  of  them  waa  in  any 
terestcd  in  the  sales  made  by  the  other;  but  that  the  husband  of 
intifF,  daring  the  time  in  which  the  eales  were  made,  was  babil- 
itoiicated,  and  that  the  aalea  were  made  by  both  defendants  with 
dge  of  this  fact,  and  the  sales  thus  made  contributed  to  keep  up 
abit :  Ifefd,  that  the  defendants  were  jointly  liable :  Kante  y. 
I,  3»  or  39  Ohio  St. 

LiBRL. 

t  Statement  at  to  Cnnviclton  of  Crime. — The  publication  in  a 
per  of  a  false  statement  that  a  person  wus  convicted  and  sentenced 
ion  for  libel,  is  actionable,  without  proof  of  special  damage : 
irv.  Enapp,  76  Mo. 

Malicious  Prosecution. 
I  Suit — Injunction — Corporation — Meamre  of  Damaget — Mining 

\ny. — The  N,  C.  Co.,  a  corporation,  with  malice  and  without  pro- 
;ause,  sued  TJ.  and  others,  in  a  civil  action  and  by  an  order  of 
tion  made  on  its  ex  parte  application,  prevented  U.  and  others 
atering  upon  and  enjoying  their  property,  and  also  from  prose- 
■ufitable  business.  After  a  year  had  passed,  the  N.  0.  Co. 
id  others  thereupon  sued  the  company,  claim- 
is  prosecution  :  TIM,  1.  They  can  maintain 
of  the  damages  is  the  value  of  the  right 
heir  property  and  prosecute  their  business 
and  suspension  :  i.  «.,  the  value  of  the  use 
ness,  during  that  time:  Newark  Coal   Co. 

IcrPAL  COBPOBATIONS,  See  Ordinaaee. 
nliei — Properly  of  mbject  to  Leginliitive  control. — The  property 
lunty  being  held  for  the  public,  it  is  under  the  uncontrolled  power 
General  Assembly,  which  is  not  restricted  or  limited  in  its  absolute 
1  over  the  same.  A  county  can  neither  hold  nor  dispo^^e  of  pro- 
iicept  by  constitutional  or  legislative  authority,  and  the  legislature 
e  power  to  sell  or  dispose  of  it  without  the  consent  of  the  county 
ities :  Harrii  T.  Board  of  Svpervitort  of  Whileiide  Co.,  1 0  J  III. 
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TeffvluTitl/  in  £le 

' —  Uiiitfd  Slates  Court  ichrn  not  boun 
here  a  municipal  corporatioD  in  purst 
d  a  donulioQ  to  a  railroad  com paoy,  an' 
ch  recited,  od  their  lace,  that  an  elect 
rith  the  authorizing  statutes  :  HeU,  1. 
)Iding  the  election  by  which  the  dona 
le  vuiiUit;  of  the  bunds  in  the  hands 
Jecisioa  of  the  state  Supreme  Oourt 
tch  irregularity  the  boiidH  are  void  in 
not,  binding  on  the  U.  S.  Supreme  Co 
:h  falls  among  the  general  principles 
prudence,  »»  to  which  it  is  the  duti 
lependent  judgment,  and  in  respect 
to  follow  implicitly  the  conclunions 
led  or  able  it  may  be :  Tvwn  of  Fa 
rm  1882. 

National  Bank.    See  Banh. 
Special  DepotiU—Lxahilitg  for — E 

ciai  deposits  is  conferred  by  tlie  Nat 
gauized  under  that  act:  Firtt  Nati 
8  or  39  Ohio  St. 

bank  has  been  aceuatomed  to  receive 
posits,  gratuitously,  it  is  liable  for  an 
he  want  of  that  degree  of  care  which 
in  keeping  property  of  such  value  :  j 
1  bonds,  and  a  refusal   by  the    bank 

explanation  of  such  refusal  than  the 
h  bonds  in  its  possesfion,  furnish  suS 
nee  as  will  render  the  bank  liable  thei 
yatinnal  Bavking  Act*  and  Section 
f  United  Slatei  ichen  not  Pre/erred. 
the  Revised  Statutes,  giving  priority  t 
s  against  insolvents  cannot  be  applie 
nks  which  have  failed.  The  provisio 
banking  law  being,  as  applied  to  de 
nKistent  and  repugnant,  the  former  nil 
,he  extent  of  the  repugnancy,  supe 
"Ae  United  Slates,  S.  U.  U.  S.,  Oct.  T 
i  suspension  a  national  bank  had  on  i 

"money-order  funds"  deposited  by 
ury  Department,  over  and  above  a  sui 
m  of  the  bank's  notes,  had  930,000  b 

the  bank  exceeded  its  assets.  Held, 
s  for  moneys  so  deposited  by  the  dep 
i  debt  nor  could  it  be  set  off  again) 
n  the  treasury  of  (he  proceeds  of  bi 
lirculating  the  notes  of  the  bank  :  lo 

NEOLiaEHCI. 

j/  Speed —  Contributory  Negligence — . 
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e  from  eUtutory  or  municipal  re);ulatioD,  no  rate  of  speed  at 
I  railruad  train  may  be  run  is  Degligeoce  per  te  :  Powell  v.  Tki 
■iPacijic  Railway  Co.,  76  Mo. 

1  action  grounded  upon  allegaCiona  of  negligence,  if  the  undia- 
acta  show  that  DotwithataDding  the  defendant's  negli<;ence,  the 
f  would  not  have  Bustained  the  iajuriea  coniplained  of  but  for 
I  negligence  directly  tending  to  produce  them,  it  is  the  duly  of 
rt  to  direct  the  jury  to  find  for  defendant;  Id. 

'oad — Eicape  of  Fire — Preiumplion. — There  is  no  legal  pre- 
in  that  a  railroad  company,  while  in  the  eiereiae  of  its  lawful 
i  run  its  locomotives  and  traina  over  its  road  and  to  use  fire  in  so 
*lll  not  permit  fire  to  escape  from  them  :  Palmer  v.  Mittouri 
Railway  Co.,  76  Mo. 

fact  that  a  railro»d  company  uses  good  machinery  and  the  most 
:d  appliaucea  to  prevent  the  escape  of  Sre,  and  Iius  careful  and 
int  men   in  charge  thereof,  will    not,  in   case  fire  does  escape, 
r  rebut  the  prima  facie  inference  of  negligetco  or  exempt  the 
y  from  liability  for  damages  caused  thereby  :  Id. 
oad  companies  must  use  reasonable  precautions  to  prevent  fire 
ing  carried  from  their  locomotives  by  such  winds  as  are  usual 
linary  at  the  season  and  the  place,  and  are  only  relieved  from 
provision  against  extraordinary  and  unusual  winds:  Id. 
Notice.     See  Bank. 
Ordinanoe. 
;  of  (hntfrvetioti — Pay  of  Officer*. — The  charter  and  ordinances 
<j  stand  in  the  same  relation  to  each  other  as  the  constitution  and 

of  a  Btat«,  and  the  rules  applicable  in  deciding  questions  of 
between  the  latter  may  he  resorted  to  to  determine  similar  ques- 
tween  the  former :    Quinetti  v.  Oily  of  St.  Louis,  76  Mo. 
:e  a  city  charter  provided  that  judges  of  election  should  receive 
and  repealed  all  existing  ordinances  inconsistent  with  its  pro- 

ZfeW,  that  an  ordinnnce  then  in  force  providing  for  the  pay 
es  and  clerks  of  election  was  repealed  only  so  far  as  it  related  to 
c;es,  and  the  clerks  were  entitled  Co  pay  at  the  rate  fixed  by  the 
ce :  Id. 

Pardon. 
d  in  Proatring — Effect  of,  on  Haheat  Corpvs  after  re-arrett  — 
ouditional  pardon    by  the  governor,  delivered  to  and  accepted 
convicted  of  felony,  cannot  be  treated  as  a  nullity,  in  a  proceed- 

hnbeas  corpus  prosecuted  by  such  person  against  one  who 
ted  him  basing  his  eight  to  do  so  on  the  ground  that  the  pardon 
nted  by  reason  of  acts  of  such  convict  affecting  his  health,  done 
i  fraudulent  purpose  of  obtaining  such  pardon,  and  by  reason  of 
!nl  representations  with  respect  to  his  health,  made  by  such  con- 
h  like  fraudulent  purpose  :  Knapp  v.  Thomat,  38  or  SO  Ohio  St, 

Partnership. 
oymentfftr  Share  of  Profiu. — A  contract  was  made  between  E, 
Mayor  and  City  Council  of  Baltimore,  for  the  performance  by 
irtain  work  for  said  corporation.     The  contract  provided  for  the 
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tina  by  the  city  of  ODe-fifth  of  the  money  due  npoi 
atea,  until  the  work  was  completed  and  accepted,     f 

ia  agreemcot  was  made  between  E.  and  R.  by  wbi 
intend  the  work,  and  to  receive  therefor  from  E.  oc 
rofiU  arising  from  the  contract  with  the  city.  ] 
laied  by  tliis  Agreement  that  R.  should  hare  the  priv 

filed  sum  per  month,  to  he  charged  against  said 
B,  and  should  have  the  privilege  of  inspecting  the  bo 
ng  to  the  work;  but  in  the  concluding  clause  it 
d  that  11.  was  not  a  partner  with  E.  in  eaid  work,  no 
f  manner  liable  for  any  damages  growing  out  of  it 

than  B3  Buch  superintendent.  A  bill  was  filed  by 
ertain  assignees  of  E.'s  interest  in  the  contract  will 
imrc,  and   against   (he   said   city,  for  a  discovery, 

decree  for  the  amount  due  him,  and  for  a  rcceii 
ims  payable  by  the  city  under  its  contract,  and 
ivent  E.  or  his  assigneeB  from  collecting,  and  the  s 
g  to  them,  the  sums  due  under  said  contract.  Oc 
bill,  it  was  Hell/,  that  Jn  the  face  of  the  provision 
between  E.  and  R,  that  R.  should  not  be  a  partner 
d  that  the  other  clauses  of  the  agreemeut,  by  which 
that  he  should  receive  one-sixth  of  the  net  profiu 
:  contract,  as  compcusation  for  his  management  and  su 
J  work,  made  him  such  partner :   Reddinglon  v.  inn 

Fleadinq.  See  Equity. 
Public  Policy.  See  Contract. 
RaILHOAD.  See  Eminent  Domain  ;  Nt^ligen, 
Removal  of  Causes. 
•arable  Controveriff — Local  Prejudice  Act. — A  su 
a  Teal  estate  occupied  by  one  Mvers.  a  cttiien  of  N 
ht,  in  1873,  by  citizens  of  North  Carolina,  in  th( 
It  Myers  alone;  and  in  1877  was  amended,  brinj 
lante,  citizens  of  North  Carolina,  who,  it  was  alle^ 
itle.  Myers  alone  answered  the  amended  complaint,  \ 
I  March  ItiTS  petitioned  for  reniovul.  filing  an  affidav 
c  had  reason  to  believe,  and  did  believe,  that  from 
nfluence  he  would  not  be  able  to  obtain  juatice  in  th 
1.  That  the  application  was  too  late  to  secure  the  b 
ble  controvcraj  provision  in  the  Act  of  1875.  Su( 
dould  have  been  made  at  or  belbre  the  term  at  whi 
be  first  tried,  or  rather,  as  this  suit  was  begun  befor 
was  passed,  it  should  have  been  at  or  before  the  term 
could  be  first  tried  after  the  act  went  into  operati 
there  is  no  doubt  that  the  principal  controversy  is  b< 
le  plaiotiSs,  yet  as  the  legal  title  is  thought  to  be 
lants.  and  the  plaintiffs  rei^uire  the  presence  of  the  tr 
in  order  to  get  Myers  out  of  possession,  it  follows 
>minal  but  necessary  parlies;  and  as,  under  the  lo 
lere  can  be  no  removal,  unless  all  the  necessary  parti« 
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it  are  citiiens  of  different  etates  from  those  on  the  other,  the 
lid  be  reniunded  to  the  state  cuurt :  Mueri  v.  Huiaii,  S.  C  U.  S,, 
1  1S82. 

Rescission 
Mer  mu»*  reicind  t'rt  totn. — A  party  will  not  be  permitted  to 
intract  in  part,  and  rescind  as  to  the  residue.  If  lie  rescinds 
ujust  do  so  in  loto.  The  opposite  party  must  be  pUced  in 
condition  as  he  was  befure  the  Hute  by  a  return  of  the  property 
I,  unless  it  is  entirely  worthless  :  JIarz/eld  v.  Convene,  106 

the  plaintiff,  in  bd  action  to  recover  back  a  portion  of  the  pur- 
:e  of  certain  ^oods,  had  purchased  of  the  defundunt  six  cases 
s  under  ao  entire  contract,  and  upon  rceciviiig  the  same  made 
OD  to  UDy  part  of  thctn,  aud  did  not,  before  suit,  oiler  to  return 
eodunt  all  the  goods,  but  confined  his  offer  to  return  to  a  por- 
eipreasiy  elected  to  retain  the  other  part,  it  was  held,  that  the 
ould  not  recover,  in  an  action  for  money  hud  and  received,  the 
he  goods  objected  to  :  Jii. 

Sale.    See  Regciunon. 


tn  Property  on  Shore — JurifHclion  of  Stale  Courts. — Where, 
he  negiigenoe  of  those  manafjing  a  steani  tug-host  in  towing  a 
in  the  navigable  waters  of  the  Chicago  river,  the  schooner  is 
n  elevator  situated  on  the  land,  breaking  the  same,  and  causing 

of  a  quantity  of  grain,  the  tort  is  not  a  maritime  one  and 
e  exclusive  jurisdiction  of  a  conrt  of  admiralty.  In  such  case 
courts  may  afford  a  remedy  for  the  injury  :  Johnton  v.  Elevator 
III. 

Specimo  Performance. 
ui  Title— When  good  Defence  —Every  pnrchsBer  of  land  has 

demand  and  to  have  a  title  which  shall  enable  him  not  only 
is  land,  but  to  hold  it  in  peace  ;  and  if  ho  wishes  to  sell  it  to 
ably  sure  that  no  flaw  or  doubt  will  come  up  to  disturb  its  mar- 
ilue.      But  the  doubt  must  be  considerable  and  rational,  such 

and  ought  to  induce  a  prudent  man  to  pause  and  hesitate; 
ould  produce  a  6ona  fide  hesitation  in  the  mind  of  the  judge 
poo  the  title  :   Gill  t.  Wdh,  £9  Md. 

Statute, 
action — Previov*    Conttruction   in    other    Stole. —  Where    the 
'  one  state  or   country  is  re-enacted  in  another,  the  courts  of 

state  will  place  the  same  construction  on  it  as  had  been  given 
le  courts  of  the  state  where  it  was  originally  enacted :  Skraitilca 
76  Mo. 

Stock.     See  Eitopptl. 

StRETT. 

'  Notice  to  proreed  agnintt  Principal — Exlention  of  Time. — A 
tinot  base  a  claim  to  be  released  from  his  obligation  on  a  verbal 
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notice  to  tho  creditor  to  proceed  agaiast  the  priocipal  del 
available  the  notice  must  be  in  writing:  /'c(/y  v.  Dovglau, 

Fart  paj'Lnent  of  a  aole  after  maturity  is  no  valid  cous 
an  eiteosion  of  time  :  Id. 

Trademark. 

Bill  to  reslrain  use  of  7'rademark  diamUied  ichen  Tradet. 
resented  the  I'ertoii  by  whom,  and  place  where,  the  Article  w 
fum^.— The  Manhattno  Medicine  Company  filed  a  bill 
defendants  from  using  the  trademark  "  Attwood's  Genui 
Jaundice  Bitters,  Georgetown,  Mass.,"  claiming  to  be  tl 
owner  of  the  formula  and  recipe  for  making  the  medicine 
right  of  naing  the  said  name  or  designation.  It  was  admittt 
ever  value  the  medicine  possessed  was  given  to  it  by  its  ori 
facturer,  Moses  Attwood,  who  manufactured  it  at  George 
and  that  it  in  now  manufactured  by  the  plaintiSk  in  Nc 
Held,  that  the  statement  that  the  article  was  manufactured 
ular  place,  bj  a  person  whose  manufacture  there  had  acqu 
reputation,  when,  in  fact,  it  was  manufactured  by  a  differe 
a  different  place,  is  a  fraud  upon  the  public  which  no  cou 
will  countenance,  and  that  the  bill  must  be  dismissed  ;  Mei 
Wowi,  S.  C,-U.  S.,  Oct.  Term  1SS2. 

The  object  of  a  trademark  being  to  indicate,  by  its  nieai 
ciation,  the  origin  or  ownership  of  tBe  articles,  it  would  see 
a  right  to  its  use  is  transferred  to  others,  either  by  act  of 
manufacturer  or  bj  operatioa  of  law,  the  fact  of  transfer  sho 
in  connection  wiih  its  use;  otherwise  a  deception  would 
upon  the  public  and  the  very  fraud  accomplished,  to  prevent 
of  equity  inl«rfere  to  protect  the  exclusive  right  of  the  u 
wfacturer;  Id. 

Trial. 

Praeliee — Admitting  Evidence  out  of  Order. — A  sound 
tho  discretion  vested  in  the  trial  courts  of  determining  wl 
evidence  should  be  received  out  of  time,  requires  that  wh< 
that  failure  to  offer  material  evidence  in  proper  time  was 
inadvertence  and  that  it  was  not  kept  back  by  a  trick  or  ft 
purpose  and  that  the  other  party  will  not  be  deceived  c 
affected  hy  it,  it  should  he  let  in  even  after  a  demurrer  to 
has  been  sustained.  For  refusal  of  the  trial  court  so  to  d 
late  court  will  reverse  :    Tiemey  v.  Spiva,  76  Mo. 

United  States  Courts.  See  Municipal  Cnrpon 
Indorsee  of  Note  secured  hy  Mortgage — Act  of  Covgrei 
1875.  c,  137. — Wben  a  promissory  note,  negotiable  by  the  h 
is  made  by  a  citizen  of  one  state  to  a  citizen  of  the  same  state 
ny  a  mortgage  from  the  maker  to  the  payee,  an  indorsee  of 
since  the  act  of  March  3d  1875,  c.  137  (1  Sup.  Rev.  Stat, 
the  courts  of  the  United  States  to  foreclose  the  mortgage. 
sale  of  the  mortgaged  property  :  Tredicay  v.  Sanger,  S.  ( 
Term  1882. 
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'ECIFIC  ENFORCEMENT  OF  CONTRACTS  TO 
TRANSFER  STOCK. 

'ill  be  attempted  in  thia  essay  to  indicate  with  some  precision 
.rticularity,  those  contracts  for  the  transfer  of  governmental 
lorate  stocks  which  are,  and  those  which  are  not,  specifically 
;ah!e.   First,  of  several  pre-requisites  to  their  specific  enfbrce- 

i»tenc6  of  Contract. — Coraideration. — Mutuality. — There 
)e  a  valid  contract.  This  proposition  needs  only  to  be  stated 
ure  assent.  It  was  practically  applied  in  Oriental  Inland 
Co.  {Limited)  v.  Brigg»,  2  John.  &  Hem.  625,  wherein  a 
,ct  to  accept  shares  was  thought  to  lack  mutuality  and  a  de- 
r  was  allowed  to  a  bill  for  its  specific  enforcement.  BriggE 
took  to  accept  the  shares,  if  allotted ;  to  pay  calls,  and  to  sigr 
tides.  He  also  paid  the  deposit.  Thereupon  the  directors 
'  allotted  to  him  160  of  the  new  shares."  He  was  informed 
3  by  the  secretary,  who,  however,  added  a  condition  to  th< 
lent,  by  which  the  receipts  were  to  be  exchanged  for  shan 
cates  and  the  articles  were  to  be  signed,  in  default  whereof 
lares  were  to  be  forfeited  to  the  company.  But  the  cour 
ed  the  power  of  the  company  so  to  forfeit  the  shares,  ant 
ioned  whether  the  secretary's  letter  of  allotment  had  no 
led  a  new  condition  which  formed  no  part  of  the  defendant'; 
gs's)  offer.  The  contract  was,  therefore,  held  to  be  of  douhtfii 
ty,  and  specific  enforcement  refused. 

:.  IXXI.— »2  (H89) 
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Again,  in  CJteale  v,  Kenward,  3  DeG.  &  J.  27,  it  wi 
that  there  wua  no  valid  contract  by  reason  of  a  lack  of 
tioQ  aa  well  aa  of  mutuality.  Cheale  owned  10  sh 
railway  upon  which  he  however  had  not  paid  anyt 
sought  specific  performance  of  an  agreement  by  Kenwa 
these  shares  from  him  and  relieve  him  from  liability  for 
to  the  conBideratioD  given  by  plaintiff,  Lord  Chancelloi 
FORD  :  "  It  is  said  that  these  shares  were  worthless,  as  ni 
been  paid,  and  the  whole  of  the  liabilities  were  still  ex 
the  shares  might  ultimately  turn  out  to  be  worth  mon 
amount  due  upon  them,  and  at  all  events  the  possibilit 
being  valuable  would  be  sufficient  to  constitute  an  agreeme 
fer  them  a  good  consideration,"  and  the  giving  of  son 
uncertain  value,  was  held  to  be  a  good  consideration.  As 
sideration  given  by  defendant,  counsel  said  it  must  be  son 
Jtorg  the  contract,  and  not  a  mere  liability  flowing  out  of 
ment  itself;  to  which  the  Lord  Chancellor  rephed :  "  The 
tion  on  the  defendant's  part  is  not  the  liability  arising 
transfer,  but  the  agreement  to  undertake  the  liability  on 
shares.  *  *  *  The  transfer  imposes  the  liabilities  impliet 
will  not  the  agreement  to  take  upon  himself  a  legal  oblif 
good  consideration  for  defendant's  promise  ?  The  defend; 
to  have  the  shares ;  he  was  willing  to  pay  the  amount 
bilities,  from  which  be  agreed  to  exonerate  the  plaintiff 
appears  to  me  a  sufficient  consideration."  It  was  thereft 
that  there  was  sufficient  both  of  consideration  and  muti 
specific  performance  was  decreed.  See,  also,  Stratburg 
Co.  V.  Echtemackt,  21  Penn.  St.  221. 

Independence. — The  contract  must  be  independe 
dependent  upon  another  contract,  the  latter  must  I 
sufficiently  performed  to  make  the  execution  of  the  f< 
sible.  Burton  v.  Shotwell,  13  Bush  272,  presents  this  ] 
tliat  case  a  contract  whereby  B.  agreed  to  exchange  r 
with  S.  for  stock  in  a  corporation  which  S.  and  B.  and  i 
had  agreed  to  organize,  was  dependent  upon  the  execut 
contract  to  organize  the  corporation.  It  was  decided  t 
corporation  was  not  organized,  without  the  fault  of  S 
specific  execution  of  the  contract  between  them  could  not  I 
nor  would  either  be  liable  in  damages  to  the  other  for 
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e.  But  tis  S.  was  held  to  have  defeated  the  organizati 
e  corporation  by  hia  own  conduct  to  have  put  himsi 
oeitioQ  in  which  he  could  not  comply  with  his  contract  w 
r  transferring  the  Stock,  a  Hpecific  execution  was  enfon 
it  him  to  the  extent  that  be  was  compelled  to  accept  a  co 
^e  on  the  part  of  B.  and  to  be  liable  to  him  for  the  val 
3  stock,  iThich  was  ascertained  by  the  court  and  judgmi 
ed  therefor. 

t  where  the  agreement  to  transfer  the  shares  forms  part  o) 
;nt  contract  which  is  specifically  enforceable — e.  g.  a  contn 
ivey  real  estate — the  court  will  decree  a  delivery  of  the  stoi 
is  upon  the  principle  that  having  acquired  jurisdiction  : 
irpose  of  specifically  enforcing  the  contract  as  to  the  real 
?  will  give  complete  relief  by  compelling  the  transfer  of  1 
i:  Leach  v.  Fobe%,  11  Gray  506;  Bmell  v.  F.  ^  M.  Bai 
Lean  505. 

jud. — The  contract  must  not  be  unconscionable  or  fraudule 
a  court  of  equity  will  not  decree  the  delivery  of  a  lai 
ity  of  the  stock  of  a  bankrupt  railway  company  to  one  \i 
sues  for  a  merely  nominal  sum,— in  the  case  in  point  $50. 
:  court,"  said  Mr.  Justice  Bradley,  "  is  not  bound  to  shut 
«  the  evident  character  of  the  transaction.  It  will  never  le 
1  to  carry  out  an  unconscionable  bargain,  but  will  leave 
to  his  remedy  at  law."  M.  ^  M.  Railroad  Co.  v.  Cromw 
.  S.  645. 

t  where  a  company  was  by  its  articles  of  association  prohibi 
issuing  shares  below  par  without  the  sanction  of  a  gene 
ng,  and  one  Mendel  agreed  to  purchase  2000  shares  in  the  cc 
at  par  ;  and  on  the  a.ime  day  the  board  of  directors  agreed 
im  4000?.  in  consideration  of  his  services,  it  was  held,  on 
1  brought  by  the  company  against  Mendel  for  specific  perfoi 
of  hia  agreement,  that  Mendel  could  not  set  up  the  secc 
ment  as  part  of  the  first  for  the  purpose  of  showing  that 
een  a  party  to  a  collusive  arrangement  by  which  shares  shoi 
sued  to  him  below  par,  in  defiance  of  the  articles  of 
lation,  and  that,  where  parts  of  an  agreement  are  separat 
lurt  will  grant  piecemeal  performance  if  that  appears  to  hi 
the  intention  of  the  parties.  Concerning  the  collus 
gement  Frt,  J.,  said:  "I  am  asked  to  hold  the  two  agr 
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its  *  *  *  to  be  parts  of  one  and  the  same  transactio 
t  Mr.  Mendel  may  say  that  they  are  beyond  the  po' 
sctora  to  ent«r  into.  I  decline  to  do  that.  I  think 
'ansacCion,  taking  it  in  its  entirety  would  be  bad,  but 
nt  of  one  of  the  parties  to  it  haa  colluded  with  the  o 
the  purpose  of  putting  the  agreement  into  such  a  for 
id  part  shall  be  separated  from  the  invalid  part,  that 
ntra  vires  may  be  separated  from  that  which  is  ultra 
er  words  that  that  which  is  honest  and  true  may  be  sepa 
t  which  is  dishonest  and  false.  The  principal  may 
er  party  whom  he  sues ;  you  have  agreed  that  that 
;inally  commenced  as  one  negotiation  shall  reaultin  ty 
eementa,  and  haying  so  agreed  I  will  now  take  yo 
d  and  I  will  enforce  so  much  of  the  ugreement  as  is 
;he  valid  separate  document  upon  which  I  sue,  and  I 
other  part  of  the  agreement  alone:"  Odeisa  Tram.  C 
,  37  L.  T.  N.  S.  275. 

PotnbiUty  of  enforcement. — Performance  and  ei 
reof  must  be  possible.  It  is  well  settled  that  a  court 
[  not  make  a  simply  nugatory  decree,  or  one  which 
e  of  performance  or  enforcement.  This  principle 
uccessfully  relied  upon  by  subscribers  sought  to  be 
iccept  shares  in  joint  stock  companies.  For  example 
■instvick,  ^c,  Co.  V.  Muggeridge,  4  Drew,  686,  it  wi 
b  by  subscribing  for  shares  the  defendant  had  only 
ome  a  partner  and  that  equity  would  not  decree  sp 
nance  of  a  contract  to  enter  a  firm.  Lord  EldoN,  h 
iaying,  in  Hercy  v.  Birch,  9  Ves.  357,  that  "  no 
rd  of  this  court  executing  an  agreement  for  a  p 
'.D  the  parties  might  dissolve  immediately  afterward 
le  admitting  that  a  man  might  withdraw  at  an; 
Q  a  firm  and  leave  it  in  the  same  condition  as  if  he 
a  a  member,  and  also  that  the  consequence  of  this  w< 
ier  nugatory  a  decree  of  the  court  requiring  bim  to 
I,  the  court  denied  that  a  subscriber  for  shares  coub 
IF  from  a  joint  stock  company.  "  But  supposing, 
e-chancellor  "he  had  signed  the  written  acceptance 
it  does  he  mean  by  saying  that  he  could  retire  at  an 
i.is  pleasure  ?    He  could  not  by  retiring  put  an  end  to 
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most  either  retain  the  shares  or  find  some  other  person  t 
ne  a  shareholder  in  respect  of  bis  shares.     Assuming  that  h 

transfer  them  without  the  leave  of  the  company  still  th 
any  get  the  benefit  of  the  shares  being  held  either  by  th 
dant  or  by  his  transferree.  The  effect  of  decreeing  him  t 
rm  his  agreement  would  be  that  the  company  would  obtain  th 
it  of  having  some  one  liable  to  it  for  calls  on  so  many  share; 
hat  is  a  benefit  of  nbich  it  is  not  in  the  power  of  the  defent 
o  deprive  the  company  by  retiring  from  the  concern.  Th 
J  of  the  defendant's  argument  is  that  he  calls  a  joint  stoc 
any  &  partnership,  and  assumes,  because  in  an  ordinary  par 
ip,  where  no  term  is  fixed  for  ita  duration,  any  partner  ma 
n  end  to  the  whole  business  at  once  and  so  retire  from  it,  tha 
fore,  the  shareholders  in  a  joint  stock  company  are  in  th 

position,  forgetting  that  it  is  precisely  in  this  respect  that 

stock  company  differs  from  an  ordinary  partnership.  A  shari 
r  in  a  joint  stock  company  cannot,  a&  an  ordinary  partnt 
do,  where  no  term  of  partnership  is  fixed,  dissolve  the  partnei 
ind  put  an  end  to  it ;  he  can  only  retire  from  it  by  transferrin 
lares  to  some  other  person  who  shall  stand  as  a  partner  in  h: 
.  Therefore,  to  make  a  decree  enforcing  the  contract  to  accei 
s  would  not  be  a  nugatory  decree,  and  tiie  principle  on  whic 
efendant  celiee  does  not  apply  to  this  case ;  for  that  principl 
inded  on  the  supposition  that  the  plaintiffs  would  derive  n 
it  from  a  decree  for  specific  performance."  This  case  appeal 
oflictwith  Sheffield  Gas  Co.  v.  Harrison,  17  Beav.  294,  when 
ecific  performance  of  an  agreement  to  take  shares  in  a  joii 

company  was  refused  on  the  ground  that  a  decree  so  to  d 
i  be  nugatory,  since  it  would  be  virtually  a  decree  that  defent 
nter  a  partnership.  But  here,  according  to  the  terms  of  th 
of  settlement,  the  subscriber  could  cease  to  be  a  partner  withi 
een  days. 

I,  also,  in  cases  where,  besides  the  issuance  or  transfer  of  stoc) 
'  things  are  to  bo  done,  performance  of  which  the  court  wi 
ndertake  to  enforce,  a  specific  decree  will  be  refused.  Contract 
bich  railways  are  to  be  constructed  to  be  paid  for  in  stock  an 
»,  illustrate  this  proposition:  Ito$$  v.  U.  P.  Railroad  Co., 
Iw.  26 ;  Danfortk  v.  P.  ^  C,  M.,  ^c.  Railroad  Co.,  30  li 
).  12 ;  Fallon  v.  Railroad  Co.,  1  Dill.  121. 
pecially  will  specific  perfonnance  be  refused  if  it  is  rendere 
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clearly  impossible,  as,  for  example,  by  reason  of  the  con 
ing  no  shares,  all  of  them  having  been  allotted  and  issue 
gon  V.  Wihon,  2  Ch.  App.  ST.  Nor  will  the  officials  of 
be  compelled  to  issue  ita  stock  or  bonds  after  it  has  beco 
by  reason  of  a  charter  forfeiture  or  dissolution  of  the  ci 
any  other  means.  Indeed  an  issuance  of  stock  or  bonds, 
an  event,  might  render  the  corporate  officers  authorising 
severe  and  ignominious. punishment :  Danforth  v.  P.  ^  C 
Mailroad  Co.,  SO  N.  J.  Eq.  12. 

Nor,  where  shares  have  all  been  distributed  by  the  dir 
they  be  compelled  to  deliver  to  a  subscriber  omitted  in 
butioQ  enough  of  the  shares  which  they  have  allotted  to 
to  make  up  the  number  which  the  subscriber  agreed  to 
Ferguson  v.  WilaoTi,  L.  R.,  2  Ch,  App.  87,  the  prayer 
was  in  the  alternative  that,  if  the  shares  had  nil  been  a 
directors  be  decreed  to  make  good  to  the  plaintiff 
to  which  he  claimed  to  be  entitled  or  that  they  might 
ages  in  respect  of  being  unable  to  fulfil  what  the  h 
was  a  contract  on  their  part  to  allot  in  favor  of  plaint 
this.  Sir  G.  J.  Tdkner,  L.  J.,  said  :  "The  bill  then  pra; 
in,  I  may  say,  a  double  form.  It  prays,  in  the  first  plai 
directors  of  the  company  may,  out  of  the  shares  which 
allotted  them,  transfer  to  the  plaintiff  those  shares  which 
to  his  contention,  would  have  been  proper  to  he  allotti 
What  in  truth  is  that  but  asking  for  payment  of  d; 
the  directors  of  the  company  in  the  shape  of  a  sacri 
shares  which  have  been  allotted  to  them  instead  of  the  m 
a  man  has  to  make  good  a  certain  claim  it  is  just  the 
whether  he  makes  it  good  by  paying  a  sum  of  money  or 
with  other  property  to  which  he  has  become  validly  en 
truth,  therefore,  that  part  of  the  prayer  which  seeks  tl 
of  the  shares  by  the  directors  is  no  other  than  a  prayer  ft 
There  may  be  cases  in  which,  if  there  is  a  trust  relation 
between  A.  and  B.,  and  B.  has  taken  property  undei 
which  belongs  to  A.,  or  ought  to  have  been  appropriated 
court  will  compel  B.,  out  of  the  property  which  he  ha; 
make  good  that  of  which  A.  has  been  deprived.  But  tl 
case  of  trust ;  this  is  simply  a  case  of  contract,  as  I  tbir 
the  plaintiflT  and  the  company.  But  if  it  goes  further 
of  contract  between  the  plaintiff  and  the  other  direct* 


OP  CONTRACTS  TO  TRANSFER  STOCK.  4 

awate  that  there  is  any  law  of  this  court  ■which  in  a  case 
ract,  not  raising  any  question  of  trust,  would  put  upon 
ndant  in  a  suit  the  obligation  of  satisfying  the  claim  in  t 
e  in  which  the  plaintiff  contends  that  it  ought  to  be  satisfie< 

'ublic  'policy. — The  contract  must  not  be  contrary  to  pul 
:y.  An  interesting  caae  involving  this  point  is  Foll't  Appe 
?enn  St.  434.  Foil,  in  writing,  agreed  to  sell  and  Greer  agri 
lurchaae  fifteen  shares  of  the  stock  of  a  national  bank.  Gn 
his  friends  owned  sufficient  stock  to  give  them,  with  these 

shares,  the  control  of  the  bank,  to  obtain  which  was  1 
»ed  purpose  of  the  purchase  of  these  fifteen  shares.  Fi 
sing  to  deliver  the  stock,  Greer  sought  to  compel  specific  p 
lance  of  the  agreement. 

aid  Mr.  Justice  Faxson  :  "  This  case  presents  some  extraor 
f  features.  We  have  nothing  like  it  in  this  state  since  equ 
ers  were  conferred  upon  the  courts,  *  *  *  While  the  le. 
It  of  the  complainant  to  buy  up  sufficient  of  the  stock  of  t 
k  to  control  it  in  the  interest  of  himself  and  friends  may 
::eded,  it  is  by  no  means  clear  that  a  court  of  equity  wilt  le 
lid  to  help  him.  A  national  bank  is  a  quasi  public  institutii 
ile  it  ia  the  property  of  its  stockholders  and  its  profits  enure 
rbenefit,  it  was  nevertheless,  intended  by  the  law  creating  ittl 
lould  be  for  the  public  accommodation.  It  furnishes  a  pi; 
posed  to  be  safe,  in  which  the  general  public  may  deposit  th 
leys,  and  where  they  can  obtain  temporary  loans  upon  givi 
proper  security.  There  are  three  classes  of  persons  to  be  p 
cd,  the  depositors,  the  noteholders  and  the  stockholders.  "^ 
e  no  intimation  that  the  bank,  as  at  present  organized,  is  i 
lently  and  carefully  managed.  The  stock,  as  now  held, 
tored  among  a  variety  of  people  and  held  in  greater  or  les 
lunts.  It  is  difficult  to  see  how  the  small  stockholders,  who  hi 
r  modest  earnings  invested  in  it,  the  depositors  who  use  it 

safe  keeping  of  their  moneys,  or  the  business  public  who  k 
t  for  accommodation  In  the  way  of  loans  are  to  be  benefited 
concentration  of  its  stock  in  the  hands  of  one  man,  or  in  sv 
ay  that  one  man  and  his  friends  shall  control  it.     Especially 

BO  when  an  attempt  is  made  to  control  it  by  the  use  of  b 
ed  capital.  The  temptation  to  use  it  for  personal  ends 
1  case  is  very  strong.      It  is  a  fact  to  which  we  cannot  cl 
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540,  1  P.  Wms.  570,  specific  performance  of  a  contract  to 
er  Sooth  Sea  stock  was  refused  because  the  complainant  might 
r  of  anj  other  person,  and  be  do  more  out  of  pocket  than 
e  stock  were  delivered  to  him  according  to  the  agreement ;  this 
s  very  much,"  said  Parker,  Ch.,  "from  the  case  of  a  contract 
lads,  some  lands  being  more  valuable  than  others — at  least 

convenient  than  others  to  the  purchaser — but  there  is  no 
ence  in  stock,  one  man's  stock ,  being  of  equal  benefit  and 
;nience  as  another's." 


ovemment  and  railway  ttockt. — The  authorities,  with  one  or 
ixceptioDS,  agree  that  contracts  relating  to  government  bonds 
itocks  will  not  be  specificully  enforced,  such  securities  being 
fs  readilj  purchaseable  upon  the-  monetary  exchangee  at  well 
m  prices.  There  is  however  a  conflict  of  opinion  as  to  railway 
s.  Mr.  Justice  Miller,  of  the  United  States  Supreme  Court, 
the  question  presented  to  him  at  circuit  in  Ro»s  v.  U.  P. 
road  Co.,  1  Woolw.  26.  Said  he :  "  The  bonds  of  the 
ed  States  are  stocks  within  any  definition  which  can  he  given 
hat  term.  Tfaey  are  public  stocks — government  stocks, 
decisions  are  clear  and  uniform,  that  a  covenant  for  their 
ery  will  not  be  specifically  enforced  in  a  court  of  equity. 
0  shares  in  the  (Union  Pacific)  railroad  company,  I  think 
ule  should  be  the  same ;  I  see  no  sound  reason  for  any  distinc- 
between  them  and  government  stocks.  They  belong  to  a  class 
curities  which  are  generally  called  stocks ;  they  are  the  subject 
reryday  sale  in  the  market  and  the  rate  at  which  they  are  sell- 
ire  quoted  in  the  public  commercial  reports,  so  that  their  value 
i  readily  and  certainly  ascertained  as  that  of  government 
:s.  No  especial  value  attaches  to  one  share  over  another,  and 
noney  which  will  pay  for  one  will  as  readily  parcbaae  another. 
damages,  then,  for  failure  to  deliver  any  such  shares  may 
Kurded  at  law  and  be  an  adequate  compensation  for  the  injury 
Lined." 

ut  some  of  the  state  courts  have  not  taken  this  view.  Thus, 
the  V.  Johnion,  2  Jones  Eq.  149 :  "  Again,  it  is  said  equity 
not  enforce  the  specific  performance  of  an  agreement  to  transfer 
>  accept  stock.  The  reply  is,  that  may  be  so  in  reference  to 
rnment  stock  in  England  which,  like  corn  or  flour,  may  be 
roL.  XXXI.— «3 
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bought  for  the  money,  in  market,  at  any  time;  but  I 
has  no  application  to  railroad  stock." 

The  English  authorities  hold  that  contracts  relating 
atock  are  epecifically  enforceable.  In  Duncvft  v.  J. 
Sim.  189,  the  Vice-chancellor  said :  "  Now,  I  agree  iha 
long  since  decided  that  you  cannot  have  a  bill  for  the 
formance  of  an  agreement  to  transfer  a  certain  quanti 
But,  in  my  opinion,  there  is  not  any  sort  of  analog 
quantity  of  three  per  cents.,  or  any  stock  of  that  descri] 
is  always  to  be  had  by  any  person  who  chooses  to  ap 
the  market),  and  a  certain  number  of  railway  shares  of 
description  ;  which  railway  shares  are  limited  in  number 
as  has  been  observed,  are  not  always  to  be  had  in  tbe  i 
as  no  decision  has  been  produced  to  the  contrary,  m 
that  they  are  a  subject  with  respect  to  which  an  agreen 
made  which  this  court  will  enforce." 

In  one  case  an  English  court  virtually  decreed  spoci 
ance  of  a  contract  to  transfer  a  public  stock — Neopol 
A  distinction  was  taken  between  the  shares  of  stock  a 
dences  thereof,  a  delivery  of  the  latter  being  decreed, 
opinion,"  said  the  Vice-chancellor,  "  that  inasmuch  as  tl 
a  delivery  of  the  certificates  which  would  constitute  t 
the  proprietor  of  a  certain  quantity  of  stock,  the  bill  in 
hold ;  because  a  court  of  law  could  not  give  the  propert 
only  give  a  remedy  in  damages,  the  beneficial  effect  of 
depend  upon  the  personal  responsibility  of  the  party, 
also  that  the  plaintiff  not  being  the  original  holder  of  t 
merely  the  bearer,  may  not  be  able  to  maintain  any  ac 
upon  the  contract,  and  that,  if  he  has  any  title  it  must  Ik 
And  in  the  earliest  case  upon  the  subject  {Gardner  i 
Yern.  393),  Bpecific  performance  was  decreed  of  a  coni 
vey  a  quasi  public  stock,  that  of  the  old  East  Indii 
The  case  was  this : 

On  March  22d  1696,  Pullen  lent  Phillips  three  shai 
in  the  old  East  India  Company,  Phillips  giving  a  mem 
writing  to  assign  the  shares  on  demand.  He  neglecte 
and,  on  March  15th  1697,  took  up  the  written  memor 
ing  Pullen,  instead  of  it,  a  bond,  with  a  penalty  of  50( 
Gardner  became  bound,  to  assign  the  three  shares  on 
day  named,  together  with  It.  2a.  Qd.,  since  added  by  t 
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dindend.  Bnt  the  shares  were  not  transferred,  Phillips 
e  bankrupt,  and  FuUen  Bued  Gardner  alone,  getting  judgment 
01.  and  53^  costs  against  Gardner,  who  then  brought  a  writ 
or,  and  after  it  was  nearly  spent,  filed  a  bill  in  equity,  paying 
lurt  200^  and  offering  to  pay  Pullen  out  of  it  145/.,  which 
tged  was  the  value  of  the  shares  at  the  time  of  executing  the 
nil.  VernoD,  reporting  this  case,  says :  "  The  question  was 
at  terms  the  plaintiff  should  be  relieved  against  the  penalty 

bond,  whether  to  answer  the  value  of  the  300i.  stock,  ac- 
g  to  what  it  was  worth  on  the  day  on  which  he  ought  to  have 
;rred  it  with  interest  from  that  time,  or  whether  he  should  be 
d  10  transfer  300/.  stock  m  specie.  From  this  it  is  inferable, 
Ji  not  conclusively  so,  that  the  bill  was  an  offer  by  Gardner 

to  respond  in  damages  or  transfer  the  stock,  according  as  the 
might  decree,  in  which  case  the  decision  is  hardly  a  precedent 
iecree  of  specific  performance  of  a  contract  to  transfer  stock, 
estioQ  being  made  as  to  the  right  of  the  court  to  make  such 
ler. 

i  plaintiff  was  decreed  to  transfer  300/.  stock  in  a  fortnight, 
2count  for  all  dividends,  since  he  ought  to  have  transferred, 
irther  that  these  dividends  were  to  be  paid  Pullen  out  of  the 
brought  by  Gardner  into  court,  the  residue  of  the  200/.  to  be 
o  Gardner,  in  case  he  made  the  transfer  of  stock  by  the  time 
it  in  de&ult  the  200/.  were  directed  to  be  paid  to  Pullen. 
im  this  examination  of  the  cases  it  appears  that  while  there  is 
reement  among  the  authorities  that  specific  performance  will 
e  decreed  of  contracts  to  transfer  stocks  which  are  always 
y  obtainable  upon  the  markets,  because  an  adequate  remedy 

exists,  yet  they  do  not  appear  harmonious  upon  the  question, 
It  stocks  does  this  rule  apply — at  least  so  far  as  railway  stocks 
incerned  ? 

i  position  of  Mr.  Justice  Miller,  that  contracts  to  convey  teuI- 
bares  are  not  specifically  enforceable  certainly  appears  reason- 
^ccause  it  is  commonly  not  difficult  to  obtain  such  stock  upon 
inrket,  and  the  remedy  at  law  would  ordinarily  be  adequate, 
n  case  of  a  contract  to  deliver  an  unusually  large  quantity  of 
itock,  or  even  a  small  quantity  of  very  desirable  railway  stock, 
;ht  be  very  difficult  and  even  impossible  to  procure  it  upon  the 
;t.  Take,  for  example,  a  contract  to  transfer  a  portion  of 
go  street  railway  stock,  but  little  of  which  is  upon  the  market, 
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indeed,  which  is  almost  unpurchasable.  The  remedy  at  I 
in  no  wise  adequate  for  breach  of  a  contract  to  convey 
Should  not  the  answer  to  the  question,  can  specific  ] 
be  compelled  of  a  contract  to  transfer  shares  of  stot 
upon  the  ascertainment  of  facts  rather  than  upon  the 
of  supposed  legal  principles  relating  especially  to  govern 
to  railway  stock,  or  to  shares  in  purely  private  corporati< 
Hid  is  that  the  stock,  whether  government,  railway  or  j 
be  readily  obtained  upon  the  market  then  the  perse 
the  shares  may  go  upon  the  market  and  buy  them, 
action  at  law  recover  damages  against  the  promisor  fo 
the  contract.  On  the  othnr  hand,  if  the  stock  cannot 
be  obtained  upon  the  market  then  the  contract  should 
specifically  in  equity,  for  the  remedy  at  law  is  inadequi 
whether  the  stock  be  government,  railway  or  private. 
criterion  appears  to  be  the  existence  of  an  adequate  reu 
and  this  depends  upon  a  fact,  namely,  the  purchasal 
market,  of  the  stock  contracted  for.  And  judges  a] 
beyond  the  decisions  when  they  make  special  mlee 
enforcement  of  contracts  for  governmental,  railway  or  c 
Such  rules  are  certainly  not  sustained  by  all  the  cases. 
Private  corporation  stock. — With  reference  to  stocl 
private  corporations, — banking,  mining,  manufacturing 
mercial  companies — the  distinction  between  shares  a 
tificates  or  other  evidences  thereof  is  taken  in  at  leasi 
The  first  is  Mechanics'  Bank  v.  Seton,  1  Pet.  300, 
trustee  for  the  Setons  held,  in  his  own  name,  certain  sht 
in  the  Mechanics'  Bank.  He  was  ready  and  willing  t 
to  the  Setons'  guardian,  but  the  bank  refused  to  permit  i 
alleging  that  it  had  a  lien  on  the  stock  for  a  debt  due  it 
The  Setona  brought  suit  in  equity  against  the  bank  to  • 
permit  the  transfer  on  its  books.  Mr.  Justice  Thou 
"If  this  had  been  a  bill  filed  against  the  bank  to  comp 
performance  of  any  contract  entered  into  with  it,  for 
stock,  it  might  then  be  urged,  that  compensation  for  a  b 
contract  might  be  made  in  damages;  and  that  the  ] 
properly  to  be  sought  in  a  court  of  law.  But  the  bill  i 
up  any  contract  between  the  complainants  and  the  banl 
it  seek  a  specific  performance  of  any  express  contrac 
entered  into  with  the  bank.     It  only  asks  that  the  bi 
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led  to  open  its  transfer  book,  and  permit  Adam  Lynn  to 
r  the  stock.  By  the  charter  and  by-laws  of  the  bank,  Buch 
r  could  only  be  made  upon  the  books  of  the  bank  ;  and  it 
'  their  consent  alone  that  this  could  be  done.  Although 
it  be  the  duty  of  the  bank  to  permit  such  transfer,  it  would 
cult  to  sustain  an  action  at  law  for  refusing  to  open  its  books 
irmit  the  transfer.  Nor  have  the  appellants  (the  bank) 
such  a  claim  to  the  stock  as  authorizes  the  court  to  turn  the 
ea  round  to  their  remedy  at  law  against  Lynn,  admitting 
ight  haye  it.  At  all  events  the  remedy  at  law  is  not  clear 
rfect,  and  it  is  not  a  case  for  compensation  in  damages  but 
icific  performance,  which  can  only  be  enforced  iu  a  court 
ncery." 
as  also  decided  that  it  was  unnecessary  to  make  the  trustee, 

a  party,  and  farther  that  the  bank,  having  notice  of  the 
bad  no  lien  upon  the  stock  which  was  the  subject  thereof,  for 
bt  due  it  from  Lynn, 

other  case  is  that  of  Burrall  v.  Buthwiek  Railroad  Co., 
Y.  211,  wherein  it  was  admitted  that  under  some  circum- 
9  a  corporation  (in  this  case  a  railway  company)  is  compellable 
le  certificates  of  stock,  but  it  was  denied  that  it  could  be 
lied  to  issue  shares  of  its  stock.  "  A  corporation,"  said  Judge 
;r,  "cannot  issue  and  deliver  a  share  of  its  capital  stock. 
;  joint  action  of  the  corporation  and  the  subscriber  for  its 

he  may  become  the  owner  of  a  given  number  of  shares 
F  but  not  in  such  sense  as  that  he  may  take  away  those  shares 
r  the   common  corporate  fund.     The  capital  stock   is  that 

or  property  which  is  put  into  a  single  corporate  fund  by 

who  by  subscription  therefor,  become  members  of  the  cor- 

body.  That  fund  becomes  the  property  of  the  aggregate 
)nly.  A  share  of  the  capital  stock  is  the  right  to  partake, 
jng  to  the  amount  put  into  the  fund,  of  the  surplus  profits 

corporation  and  ultimately  on  the  dissolution  of  it,  of  so 
of  the  fund  thus  created,  as  remains  unimpaired  and  is  not 
for  debts  of  the  corporation.  Such  a  right  may  be  created 
ted.     But   such  a  right,   that  is,   such  a  share  cannot   be 

and  delivered  by  a  corporation,  continuing  in  legal  exist- 
and  carrying  on  the  business  for  which  it  was  formed, 
land  that  it  deliver  a  share  of  the  co'rporate  fund,  is  to  ask 
omething  which  it  has  ndt  the  power  to  do  and  which  it  will 
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not  be  compelled  to  do  by  judgment,  that  ia  to  say,  up 
of  facts  set  up  in  this  complaint.  It  cannot  take  from 
stock,  the  corporate  fund,  a  part  or  parts  thereof,  equa' 
to  the  shares  or  rights  therein  claimed  by  the  plaintifl 
those  parts  to  him  ;  nor  can  it,  on  the  facts  shown  by  thii 
now  create  the  right  which  those  shares  represent.  T 
are  intangible,  and  rest  in  abstract  legal  contemplation. 
said  that  they  are  not  a  species  of  property  that  can  i)e 
by  delivery,  and  that  the  assent  of  the  owner  to  part  i 
be  expressed  in  writing :  J)ama  v.  Bank  of  Unglan 
393 ;  Dunn  v.  Com.  Bank  of  Buffalo,  11  Barb.  580. 
needful  that  we  say  in  this  case  that  the  rule  goes  to  t 
the  saying  ia  cited  to  point  our  remark,  that  the  ; 
cannot  be  issued  and  delivered  aa  a  physical  act,  wh 
the  prayer  for  judgment  literally  taken  asks  for:" 
Buahwick  Railroad  Co.,  75  N.  Y.  211,  216;  and,  & 
bergk  v.  Bacon,  33  Cal.  356. 

But  the  general  rule  is  Well  established  that  a  contra 
fer  sbarea  or  stock  in  a  purely  private  corporation  or 
company  will  be  specifically  enforced.  The  reason  is  tl 
at  law  do  not  furnish  an  adequate  remedy  for  a  brei 
contract.  Thus,  speaking  of  mining  stocks,  the  Sup 
of  California,  says:  "In  the  peculiar  condition  of  b 
mining  operations  in  this  state,  where  numeroua  minini 
corporiitions  are  in  existence,  whose  stock  is  often  of 
and  uncertain  value,  and  where  certain  kinds  of  st 
peculiar  value  to  those  acquainted  with  their  affairs ; 
market  vnluc  of  stocks  if  any  they  have  is  often  diffii 
stantiate  by  competent  evidence,  and  where  the  risk 
responsibility  of  individuals  and  corporations  ia  ao  f 
should  be  liberal  in  extending  the  full,  adequate  an 
relief  afforded  by  a  decree  of  specific  performance." 
V.  Commercial  Mining  Co.,  23  Cal.  390 ;  see  True  v. 
Sup.  Ct.  of  Colo.,  4  Leg.  Adv.  108.  And  Mr.  Justii 
of  New  York,  aaya :  "  It  is  easy  to  see  that  a  party  may  1 
the  owner  or  purchaser  of  stock  in  a  corporation,  whicl 
to  hold  as  a  permanent  investment,  which  may  be  at  th< 
little  value,  in  fact  without  any  market  value  whatever, 
worth  may  consist  in  -the  prospective  rise  which  the 
reason  to  anticipate  will  follow  from  facts  within  hia 
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i;  that  the  holders  ehall  not  be  entitled  to  the  stock,  because 
«rporation,  without  any  just  reason,  refuses  to  transfer  it,  and 
he  shnU  be  left  to  pursue  tbe  remedy  of  an  action  for  damages 
[lich  he  can  recover  only  a  nominal  amount,  would  establish  a 
which  must  work  great  injustice  in  many  cases  and  confer  a 
ir  on  corporate  bodies  which  has  no  sanction  in  the  law.  A 
:  of  equity  will  enforce  a  specific  performance  of  a  contract  for 
nlc  of  real  estate,  and  compel  the  execution  of  a  deed  by  the 
or  to  the  vendee,  although  an  action  at  law  may  be  brought 
cover  damages  for  the  breach  of  the  contract.  Such  a  case 
i  a  Htrikiitg  analogy  to  the  one  now  presented,  and  the  same 
:iple  is  manifestly  applicable  where  the  remedy  at  law  is 
equate  to  furnish  the  proper  relief :"  Oughmnn  v,  Thayer  Mfg. 
76  N.  Y.  368. 

nother  case,  White  v.  Schuyler,  1  Abb.  Pr.  (N.  S.)  300;  31 
.  Pr.  38,  decides  that  specific  performance  of  an  agreement  to 
ifer  stock  in  a  private  company  may  be  decreed,  "  I.  Because 
parties  evidently  contemplated  and  especially  contracted  for  a 
Qveyance  of  the  stock.  2.  Because,  as  well  on  account  of  the 
irtain  value  of  the  stock  in  the  market  and  the  infrequent  sales 
3  the  varying  character  and  success  of  the  business  which  the 
E  represented,  it  was  difficult,  if  not  impossible,  to  do  Justice 
eea  the  parties  in  an  award  of  damages.  These  are  controlling 
SDH  in  equity  for  specific  performance :"  citing,  Phillips  v.  Ber- 
2  Barb.  609;  2  Story's  Eq.,  tit.  Specific  Performance,  sects. 
,  718  ;  Seymour  v.  Delancy,  6  Johns.  Ch.  222 ;  6.  c.  3  Cow, 

fier  an  assignment  of  bank  stock,  the  bank,  upon  the  applica- 
of  the  owner,  is  bound  to  allow  the  transfer  to  be  made  on  its 
:8,  and  to  issue  a  new  certificate,  unless  restrained  by  tbe  ordei 
»  court  of  competent  jurisdiction:  Purchase  v.  iP.  Y.  Ex. 
ii,  3  Robt.  164. 

.  bank  which  has  permitted  a  transfer  of  stock  owned  by 
)ckholder  upon  a  forged  power  of  attorney  and  has  cancelled 
original  certificates,  may  be  compelled  to  issue  new  certificates, 
if  it  has  no  shares  which  it  can  so  issue,  to  pay  the  value 
eof :  Pollock  V.  The  National  Bank,  7  N.  Y.  274.  Comment- 
upon  this  case,  Miller,  J.,  in  Oaahman  v.  Thayer  Mfg.  Co., 
^.  Y.  369,  says:  "If  in  such  a  case  new  certificates  may  b« 
eed  to  be  issued,  surely  it  should  be  done  when  the  right  of  the 
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owner  is  entirely  clear.  The  action  was  of  an  eqaitabl 
and  the  principle  decided  recognises  the  right  to  cotnpe 
of  stock  by  the  bank."  See  also  Pollock  v.  Nation 
N.  T.  274,  and  Johnson  v.  A.  ^  8.  Railroad  Co.,  54  '. 
Other  cases  decreeing  specific  performance  of  private 
tracts  are  Charter  v.  S.  F.  S.  It.  Co.,  19  Cal.  219 ;  Go 
vill,  2  P.  Wms.  304 ;  Hardenbergh  v.  Bacon,  33  Cal. 
V.  Taft,  89  Mass.  371 ;  Paine  v.  Hutckimon,  L.  R., 
L.  R.,  3  Eq.  257;  Shaw  v.  Fisher,  2  DeG.  k  Sm.  11 
PnVc,  3  Id.  310  ;  Walkery.Bartlett,\?,G.B.%-ib;  Orie 
S.  Co.  V.  Brings,  2  John.  &.  Hem.  625 ;  Withg  v.  Co, 
&  Stu.  172;  but  see  Ferguson  v.  PaschaU,  11  Mo.  2 
V.  Marsh,  123  Mass.  286 ;  Doriton  v.  Wettbroak,  5 
540  ;  Jones  v.  Newhall,  115  Mass.  244. 

Trust. — Especially  in  cases  of  trust  will  specific  deli 
trustee  of  the  stock  be  decreed.  Thus  where  it  had  be< 
agreed  between  A.  and  B.  that  A.  should  subscribe  in  t 
B.  for  five  shares  of  the  capital  stock  of  a  new  bank  i 
distributed,  and  that  all  the  shares  allowed  on  such  i 
beyond  what  B.  could  pay  for,  should  be  paid  for  by  an 

A.  Accordingly  A.  subscribed  for  five  shares  in  B.'s  n 
were  allowed  and  A.  paid  the  first  instalment  from  his 

B.  then  declared  her  inability  to  pay  for  any  of  such 
A.  paid  the  subsequent  instalments.  On  a  bill  in  char 
against  B.'s  administrator  for  a  transfer  oT  these  sh( 
that  by  this  transaction  a  trust  had  been  created  which  e 
enforce,  and  the  transfer  was  decreed :  Cowles  v.  H 
Conn.  123.     See  also,  Ferguson  v.  Wilson,  infra. 

In  another  case  plaintiff,  upon  request  of  defendan 
a  sum  of  money  to  the  latter  by  payment  to  his  agent,  aE 
tion  to  be  used  to  buy  the  stock  and  bonds  of  &  compai 
decided  that  the  agent  was  authorized  to  receive  the  ■ 
that  defendant  was  bound  thereby  ;  that  a  trust  was  crei 
ing  an  obligation  to  use  the  funds  to  buy  the  stock  for 
were  subscribed,  and  that  defendant  could  not  avoid  thi 
by  showing  that  he  chose  to  use  his  own  money  and  p 
himself;  and  that  plaintiff  was  entitled  to  have,  out  of 
stock  and  bonds,  the  portion  which  fell  to  him  according 
Bcription  :  Johnson  v.  Brooks,  46  N.  Y.  Sup.  Ct.  13. 
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e  Draper  transferred  eighteen  shares  of  stock  in  the  Hard 
ine  Company  to  Hardy,  and  took  back  a  sealed  agreement  ft 
reconveyance  on  demand  in  writing.  Hardy  transferred  eigl 
ise  shares,  in  bis  lifetime,  to  a  third  person,  at  a  time  vi\\e 
lardy)  held  ninety-two  shares  in  his  own  right,  and  at  h 
he  held  one  hundred  and  thirty-three  shares  of  stock  in  tl 
company,  and  hia  estate  was  rendered  insolvent.  It  wi 
d  that  the  transfer  and  agreement  created  a  trust  in  Hard 
}  eighteen  shares  to  be  re- transferred  to  Draper  on  deman 
ting ;  that  the  transfer  by  Hardy  of  the  eight  shares  was  i 
on  of  his  trust,  and  equity  would  require  him  to  replat 
and,  as  he  held  a  sufficient  number  of  other  shares  at  the  tin 
conveyance  and  at  the  time  of  his  death,  equity  would  trei 
i  holding  them  for  Draper,  and  the  same  result  would  folio 
agreement  was  treated  as  a  contract  by  Hardy  to  conve 
en  shares  to  Draper  on  demand,  as  they  were  fully  paid  foi 
hat  Draper's  remedy  at  law  is  inadequate,  because  of  tl 
incy  of  Hardy's  estate:  Draper  v.  Stone,  71  Me.  ITS.  St 
'orrest  v.  Elwes,  4  Vea.  497  ;  Tyfe  v.  Swaby,  16  Jur.  45 
m  v.  Percival  5  H.  L.  Gas.  257. 

;  in  another  case  the  plaintiff  bought  of  a  member  of  a  fin 
of  stock  in  a  corporation  and  took  from  the  firm  a  power  c 
ey  authorizing  him  to  procure  a  transfer  of  the  shares  on  tt 
of  the  corporation.  The  firm  had  at  the  time  a  large  numbi 
res  standing  to  its  credit  on  the  books  of  the  corporation.  Tl 
iff  delayed  for  some  months  to  present  his  power  of  attornt 
corporation,  and  in  the  meantime  the  firm  sold  all  of  its  shan 
er  persons,  who  obtained  certificates  from  the  corporatioi 
1  held  that  the  plaintiff  was  not  entitled  in  equity,  as  again 
ner  who  had  no  knowledge  of  the  transactions,  to  a  decree  fi 
livery  to  him  of  a  certificate  of  the  shares  of  stock,  whic 
sen  in  value,  but  was  entitled  to  a  decree  for  the  money  I 
aid, with  interest:    Wonton  v.  FennOy  129  Mass.  405. 

xenmertta  or^^calla." — Several  cases  have  arisen  from  th 
1  of  a  vendee  of  shares  to  accept  them  and  contribute  i 
iseto  "calls"  by  the  company. 

!  plaintiffs,  dealers  in  shares,  contracted  to  sell  to  the  ageni 
defendant,  shares  which  they  had  purchased  from,  and  whic 
led  registered  in  the  name  of,  C.  On  the  settling  day  tb 
XXXL— »4 
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endant  gave  his  name,  as  principal,  ft 
isfer.  Transfers  executed  by  C.  to 
I  defendant's  agents  who  paid  for  the 
;hem  by  the  defendant.  The  defendi 
i  to  procure  their  registration,  on  the 
s  that  he  intended  to  resell  without  tt 
ey  had  given  his  name  without  autl 
sale,  the  company  was  ordered  to 
)ecific  performance  and  indemnity  (fii 
rhich  C.  was  not  a  party,  it  was  decid' 
d  to  a  specific  performance,  and  tti 
'ansfera  and  procure  his  name  to  b' 
timon,  h.  R.,  3  Eq.  257;  afSrmed 

instructions  of  W.,  shares  in  a  co 
p  were  purchased  for  him  by  a  brokei 
I  on  the  instructioms  of  W.,  gave  the 
nd  the  deeds  of  transfer  were  madf 
red  to  him  for  execution,  and  he,  foi 
m  of  and  dealt  with  them.  W.  info 
i  name  as  transferree,  and  had  also  p: 
i  bankers  for  the  purchase-money  to 
ik  no  step  to  inform  the  vendor  tha 
tract,  though  he  did  express  his  disse 

the  vendor  was  entitled  to  a  decrei 
.inst  G. :   Shepherd  v.   Gillette,  1 


npaiit/  to  accept  tranBfcrree  as  a  »). 
implicated  by  the  refusal  of  the  comp 
the  vendee  against  whom  speciOc  er 
trmingham  filed  a  bill  to  compel  She 
his  contract  to  purchase  the  former's 
iC,  Assurance  Company,  The  con 
'  winding  up,  was  brought  into  court 
Lgham  and  substitute  Sheridan  as  a  < 
ing  refused  to  accept  Sheridan  as  a 
le  Rolls  said:  I  can  well  conceive  th 
:  exist.  A  purchaser  might  say  to 
OO  shares  in   this  company  ;  if  the 
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iltoose  to  sssent  to  mj  being  put  on  the  liet  of  ehareholders,  we 
at  compel  them  to  do  bo  ;  nevertheless,  as  between  ourselves, 
\  shall  be  t\^  contract :  we  will  act  exactly  ae  if  the  shares 
>eeQ  sold  to  me,  and  I  had  been  accepted  as  a  shareholder, 
shall  pay  me  all  the  future  dividends,  and  I  will  pay  every 
e  call  and  indemnify  you  from  every  Aiture  liability.'  That 
t  be  a  perfectly  good  contract  as  between  the  contracting  par- 
thongh  it  would  affect  no  one  else,  and  I  at  one  time  thought 
ght  have  been  the  case  here,  but  on  referring  to  the  evidence 
not  find  anything  which  indicates  such  a  contract."  And  it 
lecided  that  the  directors,  who  had  power,  under  the  charter, 
ject  a  person  from  becoming  a  shareholder,  and  whose  approval 
lecessary  to  constitute  a  complete  and  valid  sale  of  shares  from 
.reholder  to  a  stranger,  having  refused  to  accept  Sheridan  as  a 
^holder,  the'contract  could  not  be  specifically  enforced  :  Ber- 
ham  V.  Sheridan,  33  Beav.  660. 

another  case  the  company  had  not  the  power  of  refusing  to 
It  a  person  as  shareholder  which  it  was  supposed  to  possess, 
lole  sought  specific  performance  of  Middleton's  contract  to 
fer  to  him  certain  shares  of  stock  which  Middleton  refused 
ansfer  because  the  directors  of  the  company,  acting  under  a 
"  that  no  shareholder  shall  be  at  liberty  to  transfer  his  or  her 
I  or  shares,  except  m  auch  manner  a»  the  board  of  directors 

approve,"  not  only  refused  to  furnish  a  form  of  a  transfer,  hut 
refused  the  transfer  proposed.     Nevertheless  specific  perform- 

was  decreed,  it  being  held  that  the  rule  gave  tho  directors 
ol  only  of  the  manner  of  the  transfer,  and  as  to  this  it  was 
that  the  directors  could  not  exercise  an  arbitrary  and  unreason- 
will  or  reject  the  mode  of  transfer  in  one  instance  which  they 
ttved  and  allowed  in  other  cases.  But  Sir  Johh  Romilly, 
I.,  said:  "The  clause  does  not  say  that  no  shareholder  shall 
t  liberty  to  enter  into  any  contract  for  the  sale  of  his  shares 
pt  with  the  consent  of  the*directors,  or  until  snch  contract  has 

previously  submitted  to  and  approved  of  by  the  board  of 
Iters,  who  shall  have  power  to  decide  as  they  think  fit.  If  there 
iny  such  provision  as  that  in  tlie  deed  of  settlement,  however 
liar  it  might  appear,  I  could  not  say  that  the  contract  was  a 

contract  until  it  had  Jieen  approved  of  by  the  persona  whose 
ions  consent  was,  hy  the  stipulation,  rendered  necessary :" 
e  V.  Middleton,  29  Beav.  650. 
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le  company  prevent  a  transfer  of  stock  ro; 
le  voting  power  of  the  transferror.     Thua 

L.  R.,  7  Ch.  Div.  591,  by  the  company 
o  shareholder  was  to  have  more  than  twi 
;e  the  number  of  shares  held,  and  the  dii 
prove  or  disapprove  of  any  person  prop 
3  a  transfcrree  of  his  shares.  A  difference  ui 
lers  as  to  the  management  of  the  company 
shareholder,  transferred  some  of  his  slia 
lue,  and  other  shares  to  another  person  as 
rder  to  increase  his  voting  power.  Tht 
prove  of  the  transfers,  not  from  any  persona 
errees,  but  on  the  ground   that  the  tran 

vrcre  intended  to  increase  the  votes  of  the  t 
sided  that  the  company  was  not  a  mere  pi 
[lin  the  laws  applicable  to  joint  stock  comp 
:tors  had  no  power  to  refuse  a  transfer,  vl 
erty,  except  upon  personal  objection  to  the  t 
lerefore  ordered  to  approve  the  transfers. 
uikington,  L.  R.,  6  Ch.  Div.  70,  and  see  i 


I. — Finally,  the  law  as  to  the  specific  enfoi 
ransfer  stock  appears  to  be  this :  Specific  p< 
racts  can  be  compelled  in  equity  in  all  cas 
of  is  not  adequately  remediable  at  law,  i 
i  true  whether  the  stock  be  government,  rai 
luring,  or  commercial,  in  brief,  whether  it 
As  to  government  stock  the  remedy  at  law 
I,  since  such  stock  is  readily  purchasable 
lamages  for  a  breach  of  a  contract  to  conve, 
easured  and  awarded  at  law.  Equity,  the 
tsed  specifically  to  enfoKe  contracts  to  trans: 
But  it  is  conceived  that  equity  would  con 
ice  of  such  a  contract  if  a  case  should  aris 
iw  were  clearly  inadequate,  or  impossible  of 
■  would  be,  if  there  was  none  of  the  stock  foi 
a  state  of  things  unlikely  pf  occurrence. 
ntertained  aa  to  railway  stock.  Especia 
3ry  of  any  stock  be  decreed  against  a  tmatt 
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lut  it  Is  essential  that  there  be  a  contract  to  transfer  the  stock, 
it  mast  not  be  unconscionable,  tainted  with  fraud,  or  against 
lie  policy,  else  specific  performance  will  be  refused.  So  also 
it  be  refused  if  the  contract  to  transfer  is  conditional,  and 
condition  or  contract  upon  vbicb  it  depends  bas  not  been  per- 
led.  And  the  opinion  is  ventured  that  while  contracts  to  con- 
shares  in  private  companies  are  commonly  specifically  enforced 
quity,  yet,  if  a  case  should  arise  wherein  the  stock,  although 
ate,  was  rea<lily  purchasable  at  well-known  prices,  by  reason  of 
:h  damages  at  law  would  constitute  an  adequate  remedy,  then 
ty  should  refuse  specific  enforcement  of  a  contract  to  transfer 
I  shares- 

Adelbert  Hamilton. 


RECENT    ENGLISH     DECISIONS. 

Mou»e  of  Lordt. 
THE  SINOER  MANUFACTURING  CO.  p.  LOOO. 
R-ader  haa  a  ni;ht  10  mKke  anJ  sell  machinca  similar  in  form  and  o 
iM  made  ond  Eulil  by  a  rival  irader,  and  in  cicscribirg  and  advertising  his  own 
iocs,  to  refer  lo  hi«  riVBl's  macliines  and  Ins  riiol'e  name,  provided  he  does 
n  anch  a  way  aa  to  obviate  any  reasonable  possibility  of  miiandergtanding  or 

PPEAL  from  a  decision  of  the  Court  of  Appeal,  reported  Law 
.,  18  Ch.  Div.  395.     The  facts  are  sufficiently  stated  in  the 


lifOTi,  Q.  C,  and  Benjamin,  Q.  C.  {Bighy,  Q.  C,  and  B. 
•.ridge,  with  them),  for  appellants. 

Vehster,  Q.  C-,  Everitt,  Gt-  C,  and  Ahrahamt,  for  respondents. 

lord  Selborne,  L.  C. — The  plaintiffs  (appellants  here)  are  the 
e  American  company  who  were  appellants  in  the  case  of  "  The 
ger  Manufacturing  Co.  v.  WiUon,"  decided  by  this  House  in 
7.  They  are  the  successors  in  business  of  an  American  manu- 
urer  of,  and  dealer  in,  sewing  machines,  named  Singer.  Mr. 
ger  was  not  originally  the  inventor  or  patentee  of  any  machines, 
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e  to  manufacture  and  eell  them  troi 
B  plaintifia  succeeded  to  his  basin' 
in  1863,  and  tbej  have  since  curie 
',  both  in  tbia  country  and  iu  Ame 
of,  or  interested  in,  several  pa 
iglisb)  for  improvements,  or  suppos 
icfaines  manufactured  and  sold  by 
ver,  had  expired  some  time  before  t 
plained  of  in  this  suit.  The  plaint 
they  now  make  and  sell,  and  havt 
made  and  sold,  are  not  in  any  impoi 
}f  them  have  what  is  called  the  " 
3ntical  with  any  sewing  machines 
they  have  from  time  to  time  varit 
their  machines  bo  that  those  which 
rom  those  which  they  and  Mr.  Si 
le.  They  allege  that  the  word  " 
achines,  is  understood  in  the  tradi 
DwD  Dianufacture  (of  which  there 
d  nothing  else.  They  have  used  tl 
lates  or  labels  which  they  have  affix 
em.  They  admit  that  every  body  i 
aachines  exactly  similarrboth  in  f 
-  own,  but  they  deny  the  right  of 
;er"  in  any  way  whatever  in  conn 
ir  manufacture.  The  presentation  ' 
nction  and  damages  against  the  del 
y  of  a  sewing  machine  manufacturi] 
in)  OD  the  ground,  as  alleged  ir 
itcment  of  claim,  that  by  "  represec 
ered  for  sale  by  him,  as  Singer  mi 
D  obtain,  and  Bacceeded  in  obtain 
dim,  Bome  of  the  reputation  attaci 
are,  and  had  induced"  (and  unles 
iduce)  "purchasers  of  his  machine 
old  by  him  wore  in  fact  machines  c 
r  (in  the  case  of  purchaaere  whose  a 
the  plaintiffs'  firm)  to  believe  th: 
machines  made  by  the  manufacti; 
the  reputation  of  the  name  '  Singe 
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lired."  If  the  case  so  stated  were  eatablished,  there  could  b 
.oubt  of  the  plaintifTd'  right  to  some  relief,  upon  the  ordinar 
ciples  applicable  to  trade-marks  and  trade- names.     To  a  <^ 

extent  the  case  was  established  and  indeed  was  not  contestc 
he  defendant.  It  was  not  in  controversy  that  to  some  of  tb 
bines  manufactured  by  the  Berlin  company  and  sold  by  th 
indant  (exactly  similar  in  form,  pattern  and  construction  to  som 
hose  manufactured  and  sold  by  the  plaintiffs)  a  brass  plate  c 
tl,  also  similar  in  form,  size  and  position  to  the  brass  plates  c 
its  engraved  with  the  plaintiffs'  trade-mark  had  been  attached 
vbicb  brass  plate  or  label  the  word  "  Singer"  appeared,  thoug 
iciated  with  other  words,  which  if  carefully  read  might  iofori 
istomer  that  the  machine  was  manufactured  by  the  Berlin  con 
y.  The  defendant  as  representative  in  this  country  of  th 
lin  company  was  a  wholesale  dealer  only  ;  and  all  persons  wh 
gbt  direct  from  him  knew  that  the  machines  which  he  sold  wei 
:he  Berlin  company's  manufacture,  and  not  of  the  manufactui 
;he  plaintiffs.  But  the  machines  bearing  those  brass  plates  e 
;l3,  though  supplied  by  him  to  wholesale  customers  who  coul 

be  themselves  deceived,  would  be  liable  to  pass  from  them  b 
lil  into  the  hands  of  other  persons,  some  perhaps  ignorant  an 
fary,  who,  seeing  upon  them  a  brass  plate  or  label  with  the  saa 
earance  as  the  plaintiffs,  and  also  having  the  word  "Singei 
n  it,  might  mistake  that  plate  or  label  for  the  plaintiffs'  trad 
rk,  and  believe  that  those  machines  were  really  of  the  plaintilT 
aufacturc.  The  principles  applicable  to  such  a  case  are  we 
iWished,  and  have  been  several  times  recognised  and  iltustratt 
roar  lordships'  House ;  the  most  recent  authority  in  this  Houi 
ng  Johnson  v.  Orr  Etving,  7  App.  Caa.  219.  The  imitatic 
a  man's  trade-mark  in  a  manner  liable  to  mislead  the  unwai 
inot  be  justified  by  showing  either  that  the  device  or  inscriptic 
in  the  imitated  mark  is  ambiguous  and  capable  of  being  unde 
od  by  different  persons  in  different  ways,  or  that  a  person  wl 
efally  and  intelligently  examined  and  studied  it  might  not  1 
iled.  The  plaintiffs  have  obtained  an  injunction  to  the  fu 
*nt  necessary  to  protect  their  trade-mark.  But  the  Vice-cha; 
lor  by  whom  the  action  was  tried  went  further  and  also  prohibit 
!  defendant  (in  effect)  from  using  the  word  "Singer"  in  ar 
y  whatever,  with  respect  to  any  machine  not  manufactured  \ 
!  plaintiffs'  company.   The  lords-justices  on  appeal,  thought  wh( 
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e  nothing  else  was  el 
tended,  or  likely  to 
ight  to  be  enjoined. 
'^ice-ch  an  cello  r's  order 
tiffs'  trade. mark,  and 
were  right  in  doio] 
iider  what  the  defea 
B  actually  done,  beyi 
V  label,  which  must 
lal  may  be  reosonab] 
and  course  of  dealin 
>f  what  he  baa  done, 

to  the  employment 
in  four  documenta,  c 
ases  of  the  Berlin  coi 
heet  or  advertisement 
de  "The  improved  1 
factured  by  the  Sew 
ister  &  Bossmann,  1 
ilson,"  "  Singer,"  am 
,  and  all  equally  cone 
'  an  engraving  of  the 
n  of  which  the  addn 
besides  London,  are ; 
press  in  small  type, 
eel er- Wilson,"  and  " 
iao,  "  Our  Singer  m 
rity  to  be  superior  to 
Vheeler- Wilson's,"  an 
J  the  "  two  systems ;" 
"are  made  in  away 
2ontrary  to  the  very 
I  the  other  side  of  th< 
ines  are  figured,  of  w 
•-Wilson"  system,  and 
in  the  middle  of  that 
en  with  every  Frister 
second  document  is  e 
ine  Manufacturing  C 
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;ter  &  Rossmann,  limited,  128  London  Wnll,  London,  E.  ( 
ce  list.  Private,"  It  is  divided  into  two  parts,  the  first  enlitlt 
'heeler  and  Wilson  Improved  System,"  tlie  second,  "  Singer  Ir 
ved  System."  That  (except  the  prices  attached)  is  all.  Of  tl 
■d  document,  the  title  page  is  "  Directions  for  the  use  of  Frist 
tossmann's  shuttle  sewing  machine,  on  Singer's  improved  sy 
.,"  the  word  "  Singer"  being  printed  in  large  letters,  but  n 
•e  conspicuously  than  "  Frister  and  Rossmann's."  The  dire 
IB  themselves,  which  extend  over  sixteen  pages,  do  not  conta 
word  "  Singer,"  but  they  arc  headed  "Instructions  for  use  < 
family  shuttle-machine  on  the  Singer  system."    The  fourth  ai 

document  was  an  invoice  given  to  a  witness,  who  purchased  oi 
lefendaot's  machines,  representing  himself  to  be  in  the  trad 
rhich  the  article  sold  was  described  as  "  one  Singer  hand-machin 

14."  None  of  these  documents  (unless  it  be  the  "directioi 
use")  were  of  a  nature  or  character  which,  according  to  tl 
rse  of  the  defendant's  business,  could  be  intended,  or  would  1 
■ly  to  come  into  the  bands  of  any  retail  dealer  to  whom  machin 
I  by  the  defendant  might  afterwards  be  resold.  The  defendant 
inesa  was,  as  has  been  stated,  exclusively  wholesale ;  he  would  n 
alata  or  deliver  these  documents  or  any  of  them  to  any  perse 
jt  in  the  trade."    Two  of  them  (the  price  list  marked  "  private 

the  invoice  showing  the  wholesale  prices  of  the  machines  sob 
e  manifestly  not  addressed  to  retail  customers,  nor  likely,  in  tl 
nary  course  of  the  business  of  any  persons  who  bought  the  d 
lant's  machines,  to  be  communicated  to  them.  It  was  admittt 
:he  plaintiffs'  witnesses,  and  to  me  it  seems  dear,  that  no  pu 
ler  of  the  class  to  whom  alone  these  documents  were  issued  t 
defendant  could  possibly  be  thereby  deceived  or  misled  ini 
losing  that  the  machines  sold  by  the  defendant  were  of  the  plaii 

manufacture,  or  that  the  business  carried  on  by  the  defendni 
the  plaintiffs'  business.  All  such  purchasers  must  necossaril 
J  understood  that  the  articles  which  they  ordered  or  bought  wei 
ufactured  by  the  Berlin  company,  though  some  of  them  wet 
e  upon  a  "system,"  which  was  called  the  "Singer  system. 

invoice  is  the  only  document  which,  even  if  it  had  got  into  th 
la  of  a  careless  retail  purchaser,  might  (in  my  opinion)  hav 
I  reasonably  capable  of  being  otherwise  understood.  It  is 
efore,  in  my  judgment,  superfluous  to  enter  into  a  close  com 
jon  between  these  documents,  or  any  of  them,  and  that  Dubli: 
iL.  IXXI.— 65 
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price  list  of  the  defendants  in  the  case  of  the  Singer 
turing  Company,  3  App.  Cas.  376,  on  which  Lord  ( 
this  House,  made  certain  observations  from  wliich  I  in  e 
sent.  That  was  a  price  list,  EQaterially  different  in  its 
phraseology  from  any  of  these  documente,  which  in  th 
course  of  Messrs.  Wilson  &  Co.'s  business  (who  were  re 
as  wholesale  dealers)  was  liable  to  pass  into  the  hands  c 
and  unwary  customers.  The  present  documents  (except  I 
tions")  could  not  do  bo,  without  a  deviation  from  the  set 
of  the  defendants,  and  from  the  natural  and  presuroabli 
his  customers'  business.  It  ivas  contended  that  the  t 
defendant  enabled  his  wholesale  customers  to  show  these 
to  their  own  retail  custotnera,  for  th*e  purpose  of  passi 
goods  bought  from  the  defendant  as  the  plaintiffs'  mi 
The  answer  is  that  unless  the  documents  were  fabricat 
view  to  such  a  fraudulent  use  of  them,  or  unless  they  wet 
selves  of  such  a  nature  as  to  suggest,  or  readily  and 
themselves  to,  such  a  fraud  (which  in  my  opinion  thej 
the  supposed  consequence  is  too  remote,  speculative  and  i 
to  be  imputed  to  the  defendant,  or  to  be  a  ground  for  tl 
ence  of  a  court  of  justice  with  the  course  of  the  defend 
ness.  There  is  no  evidence  that,  in  point  of  fact,  any  su 
ever  made  of  thorn. 

The  directions  for  use,"  spoke  unmistakably  of  " 
Rossmann's  shuttle  sewing  machine  ;"  and  no  one,  how 
less,  could  read,  in  that  document,  the  words  "  on  Si 
proved  system,"  without  seeing  and  understanding  thei 
The  question,  therefore,  is  whether  the  defendant,  not  re 
the  machines  which  he  sells  as  of  the  manufacture  of  the 
but,  on  the  contrary,  representing  them  as  manufactur 
Berlin  company,  is  at  liberty  to  say  that  he  makes  thei 
Singer  system."  I  agree  with  the  Court  of  Appeal  in 
that  he  is  at  liberty  to  do  so,  and  that  by  so  doing  (if,  in 
he  does  no  more)  he  infringes  no  right  of  the  plaintiffs. 
tiffs  have  insisted,  throughout  the  suit,  that  the  words  "  t 
system"  (so  used)  are  misleading,  arbitrary  and  unmcar 
there  is  no  system  or  principle  whatever,  distinctive  or 
istic  of  any  class  or  classes  of  machine  manufactured 
themselves  or  by  the  Berlin  company,  to  which  that 
rationally  bo  applied  ;  and,  therefore,  that  it  can  only  be 
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can  only  have  a  tendency,  to  deceive.  I  will  assume,  without 
ling)  that  if  it  were  80  this  might  be  some  evidence  of  an  inten- 

on  the  part  of  the  defendant  and  his  company,  and  those  deal- 
with  them,  to  pans  into  the  general  market  goods  manufuctured 
he  Berlin  company  under  the  denomination  of  "Singer  ma- 
es,"in  order  that  they  might  obtain  the  benefit  of  the  plaintiffs' 
itation,  and  be  supposed  (more  or  less  extensively)  to  be  of  the 
ntiffs'  manufacture.  But  on  this  point,  the  contention  of  the 
Ficift's  appears  to  me  to  be  disproved  by  the  evidence.  I  am  sat- 
d  that  the  phrase  "Singer  system,"  whether  scientific  or  not, 
tber  exact  or  loose,  is  used  by  the  defendant  and  by  other 
ons  in  the  same  trade,  to  signify  not  a  figment  but  a  fact.  The 
ndant,  as  agent  of  the  Berlin  company,  deals  in  two  only  of  the 
ral  varieties  of  machines  which  the  plaintiffs  also  make,  viz., 
e  styled  the  "Family"  and  the  "Medium"  machines;  the 
etlium"  scarcely,  if  at  all,  differing  from  the  "  Family,"  except 
ize.  He  also,  it  must  be  recollected,  deals  in  other  machines, 
;a3t  as  prominently  put  fotward  in  his  advertisement  sheets  and 
e  lists,  which  he  describes  as  manufactured  on  the  "  Wheeler- 
son  system."  There  are,  in  fact,  a  good  many  different  kinds 
ewing  machines,  well  known  to  the  trade,  which  have  come  to  be 
:ribed  by  appellations  derived  from  the  names  of  their  original 
mtors,  patentees  or  manufacturers,  of  which  appellations 
'heeler- Wilson"  is  one.  Messrs.  Wheeler  and  Wilson  (like  Mr. 
ger)  formed  a  company  for  the  manufacture  of  sewing  machines; 

that  company,  like  the  plaintiffs  in  the  present  case,  sought  to 
,rain  the  use  of  the  name  "  Wheeler- Wilson"  by  other  manu- 
;urer3.  It  was  decided,  however,  by  Vice-chancellor  Jambs,  in 
19  (39  L.  J.  (N.  S.)  Chan.  p.  36).  that  this  name,  "Wheeler- 
Ison,"  had  come  to  signify  in  the  trade,  not  the  particular  man- 
ctiire  of  Messrs.  Wheeler  &  Wilson,  or  of  the  Wheeler- Wilson 
npany,  but  the  kind  or  kinds  of  machines  which  they  made,  ths 
Qufacture  of  which  was  publici  juris.  The  injunction  therefore 
ed  in  that  case  was  refused.  Your  lordships  have  not  now  to 
iew  that  decision,  nor  do  I  assume  that  it  was  or  that  it  was  not 
bt ;  but  it  is  part  of  the  history  of  the  trade  in  those  sewing 
chines  in  which  the  present  defendant  now  deals,  and  it  is  man- 
it,  on  the  fiice  of  the  defendant's  advertisement  sheets  and  price 
,  that  he  has  used  the  words  "  Singer  system"  in  exactly  the 
le  sense  relatively  to  the  plaintiffs  and  their  predecessors  in  bus- 
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uses  the  words  "  Wheeler- Wilson  i 
heeler  &  WiUon's  and  the  compaD; 
;  name. 

witness,  Mr.  Newton  Wilson,  says : 
;ame  into  the  English  market,  succt 
le  known  in  the  first  place  by  its  o 
he  arrangement  of  parts  which  ci 
urrangement  of  parts,  combined  wil 
constitutes  a  type  or  class."  This 
and  others  in  the  trade  who  used  tl 
ifendant  mean  by  the  word  "  sysK 
r  his  statement  of  defence  the  def 
iinger  aystem,"  and  "  Singer  macl 
,  are  understood  in  the  trade  to  be  < 
racteristics  of  outward  form  and 
there  specifies ;  and  this  statement 
ims  to  me,  verbal  and  immaterial  > 
scientific  witness  for  the  defendant 
IS  sewing  machines  into  three  prin 
i,  working  with  a  needle  and  shul 
?he  double  chain  stitch.  To  the  1 
chines  he  says,  all  those  known  un< 
Thomas,"  "  Singer,"  and  •'  Wheel 
cifies  the  distinctive  characters  of  e 
uch  detail,  those  of  the  machines  ki 
the  name  of  "Singer."  The  nai 
my  mind  a  distinctive  idea  of  a  dit 
limilarily;"  "there  might  be  varie 
construction  and  form  might  be  tl 
ice.  It  is  in  substance  confirmed 
amination  by  the  plaintiffs'  own  : 
so  by  a  considerable  body  of  doci 
lich  proceeds  from  sources  indepe 
mt  litigation,  and  some  is  traceable 
Vmong  the  defendant's  exhibits  wer 
j  (unconnected,  so  far  as  appears,  wi 
;  on  business  respectively  at  Frankfi 
ing  machines,  made  or  sold  by  the 
iral  appellations  of  "  system  Wheeli 
"system  Grover  &  Baker,"  "bj 
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'system  Wilcox  k  Gibbs,"  showing  that  these  are  known  d( 
lations  of  particular  kindg  of  machines  upon  the  continent  o 
pe.  It  ma;  be  (as  was  said  by  tlic  pIuintifTs'  counsel)  that  al 
were  issued  after  1870,  the  time  to  which  the  pUintifTa  refe 
^mmencement  in  this  country  of  that  use  of  the  name  "  Sin 
by  other  manufacturers,  which  they  allege  to  be  unlawful 
uch  explanation,  however,  can  be  given  of  the  circulars  oi 
allebaut,  a  French  manufacturer,  who,  in  1865,  obtained  i 
medal,  at  the  Paris  Exhibition,  for  a  machine  or  machines  ol 
laintifTs'  own  manufacture,  for  which  medal  the  plaintiffs,  ii 
own  circulars,  claimed  credit,  and  to  whom  the  plaintiffs  b| 
ment  relinquished  the  exclusive  right  of  manufacturing  tha 
of  machines  in  France.  In  this  circular,  of  M.  Callebaut  pub 
I,  certainly  before  1870,  the  words  "syst&me  Singer"  are  U8e< 
icribe  the  machines  of  his  own  French  manufacture.  Na; 
,  the  plaintiffs  themselves,  in  the  same  circulars  in  which  thej 
ued  M.  Callebaut's  gold  medal  among  the  premiums  obtainet 
em  at  various  industrial' and  international  exhibitions,  said 
B  principle  of  the  Singer  Manufacturing  Company's  sewinj 
ines  has  never  been  changed  since  their  first  introduction  t 
lublic ;  yet  many  beautiful  labor-saving  additions  have  beei 
led,"  &c.,  and  they  described  their  family  machine  as  "con 
ted  on  sound  mechanical  principles  which  have  been  thoroughly 
1  with  a  view  to  obtain  the  greatest  possible  degree  of  simplicit; 
durability  without  liability  to  derangement,"  and  as  sewinj 
h  a  straight  needle,  thus  obtaining  the  greatest  possible  amoun 
rengtb  and  power  to  pass  seams  and  irregularities  in  the  work 
li  manifeatlif  can  never  be  equalled  hi/  any  ey»tem  unny  i 
■4  needle."  (The  italics  are  in  the  circular.)  This  language 
iaintiffs'  manager,  Mr.  Woodruffe,  tried,  in  his  cross-examina 
to  explain  away  by  saying  that  it "  had  no  meaning,"  and  wa 
y  stupid"  and  "  deceived  people,"  and  that  the  plaintiffs  wer 
able  of  doing  stupid  things  as  well  as  other  people."  It  i 
-fluous  to  say  that  the  fact  appears  to  me  of  much  more  vain 
the  explanation.  There  were  also  expressions  of  an  impor 
it,  in  my  opinion,  amounts  to  much  the  same  thing  in  the  spe 
tions  of  several  patents  taken  out  in  this  country  by  the  plain 
ir  their  agents  for  improvements  in  their  machines. 
Newton's  specification  of  1863  (the  invention  patented  beinj 
amunication  from  Mr.  Singer),  mention  ia  made  of  "  an  ordi 
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Dary  Singer  machine  fitted  with  a  novel  arrangeine 
"  Singer 'a  well  known  construction  of  sewing  machine! 
In  Woodruffe's  speciEcation  of  1865,  "the  meant 
operating  the  needle  and  shuttle"  are  said  to  "  require 
explanation"  becuuse  it  is  "  the  well  known  arrangemei 
machines."  I  think  it  unnecessary  to  pursue  this  po 
It  may  be  true,  as  the  plaintiffs  say,  that  the  machini 
they  now  attach  that  appellation  vary  in  points,  which  d 
be  useful  and  important,  from  their  older  machines  by  ^ 
originally  acquired ;  but  the  conclusion  to  which  I  i 
unhesitatingly  by  the  whole  evidence  isf  that  there  hi 
many  years  past,  sufficient  continuity  and  identity  of  ni< 
construction  of  the  plaintitfs'  lock-stitch  machines  (par 
machines  of  those  classes  which  they  describe  as  " 
"Medium,"  and  which  are  also  manufactured  by  the 
pany)  to  make  the  term  "  Singer  system,"  as  used  witl 
these  machines,  a  bona  fide  and  intelligible  description 
obtained  extensive  currency  both  in  England  and  on  th' 
of  Europe,  of  some  really  distinctive  character  or  chara< 
method  of  construction.  It  follows  that  in  my  opinion 
that  phraseology  by  the  defendant  is  not  evidence  of  an; 
purpose  or  intent.  It  was  urged,  however,  that  it  ongb 
regarded  separately  from  the  use  of  the  brass  plate  or 
has  been  adjudged  to  be  an  infringement  of  the  plaii 
mark,  and  that  it  is  one  of  a  series  of  acts  designed  wit 
and  practically  terminating  in,  the  use  of  the  plate  oi 
that  all  such  acts  being  so  connected  together  ought  to  b 
hibited.  In  this  view  I  cannot  agree.  I  think  that  tl 
tations  made  by  the  defendant  to  his  wholesale  customt 
orally  or  by  broad  sheet,  price  list,  or  invoice  have  no 
necessary  connection  in  intention  or  in  fact  with  any  (] 
retail  customers  which  might  possibly  arise  from  tht 
brass  plate  or  label.  No  one  could  contend  that  there  w 
coimection  if,  in  these  representations  to  the  defendant 
customers,  the  word  "  Singer"  had  not  occurred;  and 
really  the  same  if  (as  I  think)  the  word  "  Singer"  wof 
to  obviate  any  reasonable  possibility  of  misunderstandii 
tion.  The  counsel  for  the  appellant  lastly  argued  tha 
tiffs,  trading  under  Mr.  Singer's  name,  and  using  his 
had  acquired  such  a  right  of  property  in  that  name  a 
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n  to  reetrain  anj  rival  in  trade  from  introduciDg  it  into  any  of 
•.e  lista,  circulars  or  adTertisemonts,  even  in  such  a  vaj  as  mij 
lude  the  possibility  of  its  being  understood  to  represent,  direc 
ndirectly,  that  the  goods  sold  by  him  were  manufactured  by 
ntiK,  or  that  his  trade  or  business  was  identified  or  connec 
ti  the  trade  or  business  of  the  plaintiffs.  For  that  argument 
liority  was  cited ;  and  it  cannot,  in  my  opinion,  be  raaintaii 
n  any  principle.  The  reputation  acquired  by  machines  o 
ticular  form  or  construction  is  one  thing ;  the  reputation  of 
Dtiffs  as  manufacturers  is  another.  If  the  defendant  has 
it,  under  color  of  the  former,  to  invade  the  latter,  neither  h: 
plaintiffs  any  right  under  color  of  the  latter  to  claim  (in  eifc 
lonopoly  of  the  former.  If  the  defendant  has  (and  it  is 
icd  that  he  has}  a  right  to  make  and  sell  in  competition  with 
ntiffs,'  articles  exactly  similar  in  form  and  construction  to  th 
le  and  sold  by  the  plaintifis,  he  must  also  have  a  right  to  i 
t  he  does  so,  and  to  employ  for  that  purpose,  the  terminoh 
imon  in  their  trade,  provided  always  that  he  does  this  in  a  fi 
inct  and  unequivocal  way. 

rhe  Court  of  Appeal  has  thought  that  (apart  from  the  infrin 
It  of  the  trade-mark)  this  is  alt  that  he  has  done.  I  th: 
same,  and  I  therefore  move  your  lordships  to  dismiss  I 
.eal. 

Jlackbubn,  Watson  and  Bramwell,  L.JJ.,  delivered  cone 
I  opinions. 

he  Siitgtr  Manufactitnng  Co.  T.Wil-  Others  "S."  sewing  machines,  bpl  i 

decided  bj  the  Hooee  of  Lords  in  his   own  trade-maTX  on   the  macM 

'  (L.  R.,  3  App.  Ciu.  376),  and  re-  anil   ejipresBl;  stated   in  his  adrer 

d  to  b J  Lord  Ch&ncellor  Sblbohhb  ments   that  the  maehinei   sold   bj 

i  Terj  elaborate  jndgraenl  in  the  prin-  were    raannfaclnred     bj    himself — 

I  case,  decided  that  S.  having  mule  a  neverlhelesa      eonstitated      a     wron 

ng  machine  which  became  known  bj  inrasion    of    the    properly  of   S., 

iwn  name  which  he  gave  to  it,  and  W.  tnighl  be  restrained   by  jnjnncl 

ng  afterward*  taken  other  persons  fraud  not  being  nccesAar^  lo  he  are 

partnership  with  him  for  the  sale  or  proved  in  order  to  obtain  protcr 

ach  machines,  which  machines  were  for  n  Irade-niark. 
0  in  great  variety,  and  with  ranny         The  next  cose   cited   by  Lord   i 

iGcations,  but  thongh  not  protected  borne    was   that  of  Johnstoa   v. 

patent*  were   established   in   pablie  £tcin^,  7  App.  Cas.  S19.   The  princl 

T  under    the    name  of   the   "  S."  there  enunciated   are,  as  stated  by 

iDg  machines  ;  and  W.,  having  solil  Lord-Chancellor,  that  "  th«  imitalioi 

iDg  machines  and  advertised  among  aman'*  trade-mark  inamannerliab 
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kble  to  ■  (rBde-n 
■able  to  >  Inule-nwi 
1  House  held  that  i 
«e  or  ■  tnde-mark 
either  to  ■ter  or 
to  obtain  prolectiai 
name  Kppc&n  to  b 
rha[  different  priii 
audulent  om  of  it 
JU17,  sn<I  the  men 
rord  of  lerminolt^ 
,  if  done  "  in  a  fa 
liTocal  waj,"  will 

im  B  monopoly.  T 
ochinea  is  one  tbinj 
I  naDafocturers  is  1 

n  compelilion,  a  par 
ichtne  euBCllv  giniil 
other  manufacture 
a  rigbt  to  descril 
bj  wliieh  tliey  an 
,  always  Bsinming 
ecome  descriptive,  1 
lent  but  a  fact — tha 
riginal  name  of  the 
e,  had  come  to  »ign 
he  particular  mar 
ml  Indiridnal  or  hi 
ind  or  kinds  of  mac 
,  the  manafaclure  ol 
blic  competition.  ' 
v^oItci  itself  into  1 
Doc«  tbe  assomp 
tame  of  an  inrenti 
Mm"  prefixed  or  1 
mannfactarer  co 
B  description  whit 
ncy  far  and  wide 
ictiTe  character  in 
ruction  7 

course,  if  nnder  1 
i prion  an  innuendo 
ipclilor  it  the  ageni 
ifactarer  there  at 
ion  of  fraud,  expn 
10  sneh  incredieni 
ipal  case,  since  th 
restruncd    bj   ii 
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I  b«law  from  ui'mg  a  hraat  plalo 
luT  in  appcarsncc  to  tlic  brue  plates 
iTcd  with  plaintilTs  tnulc-mark, 
the  only  qneslion  in  the  ilouso  of 
Is  wu  a<  la  the  validity  of  (liat  part 
he  Viee-Chancellor's  order  wliiuh 
1  beyond  the  injunelion  n^'ninst  the 
ngement  of  the  trade-mark. 
te  caae  of  tlotoard  t-  fiirk^  2  Am. 

Reg.,  (N.  S.)  644,  appean  some- 
.  at  conflict  wiih  this  more  recent 
ion  of  the  Hoiuc  of  Lorda.  In 
Ameriran  case  the  Supreme  Court 
lew  York  decided  that  the  trado- 
e  of  a  firm  is  property,  and  no 
r  person,  without  the  firm's  con- 
.  and  not  haring  the  same  name,  can 
it  in  trade  to  the  disadvanlngc  or 
ry  or  such  dna,  and  that  such  name 

be  assitpied  to  a  successor  firm, 
h  thereby  obtains  the  same  rights  in 
Tininc  as  its  predecessor  hod.  And 
icr  ihat  a  dealer  in  a  commodity  iden- 

in  manuracnire  and  character  with 
dealt  ID  by  eucli  firm  and  its  lucccs- 
would  be  enjoined  from  the  sale  of 

eommodity  in  a  wrapper  counter- 
ed with  sneh  trade-name  without  an- 
ilr,  eTen  though  the  dealer  pur- 
ed  Iho  commodilv  from  the  original 
ufacturers,  who  were  authorized  to 
:  tlie  trade-name  to  such  of  their 
lucta  as  were  desired  for  such 
.  In  the  note  to  that  case  refer- 
:  is  made  to  Che  decision  of  tlie  Court 
Appeal   in   the   principal  case,  and 

10  the  case  of  Singer  Manufacturing 
T.  Wilmn.  Upon  a  careful  perusal 
comparison  it  will  be  seen  that  there 
3  incoosiatency  in  the  decisions, 
he  decree  in  Siagrr  v,  Wilton  wa« 
TKi  without  prejudice  to  any  ques- 

in  the  case ;  and  the  case  was  re- 
ed TO  the  Chancery  division  with  lib- 

to  the  defendant  to  make  a^ain 
iicalion  for  leave  to  adduce  viva  voce 
ence  in  reply  to  the  plaintiffs, 
lie  Lord  Chancellor  (Lord  Cairnb) 
:  "In  the  present  case  the  question 
1,  as  it  seems  to  me,  be  :  Are  the 
OL.  XXSI.— 66 


M  of  (he  defendant,  hat 
0  tlie  evidence  in  the  cane,  ca 
n  unwary  purchase 


the  machiii 

With  respect  10  a  lr»dc-BniM  Mr.  ' 
Ion  observes  tliat  "  A  traite-mnrk  com 
of  a  right  of  property  in  a  mere  no 
figure,  letter-mark,  device  or  sym' 
when  used  as  adcsiipiation  of  a  thin); 
Upton's  Treatise  on  the  Law  of  Tri 


',  pp. 


Yet  a 


imdcr  the  Act  of  Congress  of  1B81, 
words  of  sect.  3  of  that  act  bein^  v 
specific — "  No  alleged  trade-mark  wl 
is  merely  the  name  of  the  applicant  e 
be  registered."  The  decision  in 
principal  oa«e  did  not,  however,  t 
at  all  npon  the  qncsiion  of  the  infriii 
mcnt  of  a  trade-mark,  as  we  have  aire 
seen,  but  both  it  and  that  in  Singa 
Wihon,  rested  ujion  the  bona  or  r 
Jida  of  the  transaction.  Indeed 
fundamental  rule,  said  Lord  Kin 
DowHE,  "  is  that  no  man  has  a  righ 
put  off  his  goods  as  the  goods  of  B  n 
trader,  and  he  cannot,  lliereforc,  in 
langnage  of  Lord  LANOntLB,  in 
case  of  Arrj  v.  Tru^^H,  6  Bcav-  G6 
allowed  to  use  names,  marks  or  at 
inrfitTO,  by  whiih  he  may  induce  purcl 
ers  to  believe  tliat  llie  goods  which  hi 
selling  arc  tlic  manufacture  of  anol 
person  ;"  Leather  t'lolft  Co.  V.  Ameri 
Leather  Cloth  Co.,  II  H,  L.  C.  9 
And  the  same  rule,  it  appears,  wo 
apply  to  tradesmen  not  being  manul 
tnrers.  Vice- Chancellor  Kihderslbi 
Glimny  v.  Siiilh.  3  Dr.  ft  Sm-  476  ;  H. 
II  Jurist  (N.  S.)  964;  13  L.  T. 
(N.  S.)  tl  1  and  6  New  Rep.  363.  (: 
SO  Am.  Law  Keg.  (N-  S.)  304, 
Trade-marks.) 

This  decision  of  the  House  of  Lord 
not  irreconcilable  with  liomard  v.  /t 
mpra.  In  the  latter  case  the  Suprt 
Court  of  New  York  drew  an  infere 
from  the  defendants'  conduct,  in 
pursuing  the  information  which  tl 
had  received,  that  Ibey  did  not  dei 
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OD,   and   the   "ikilnre  rnrtber  infonnstioii,  ud 

I  sabjfrwd  them  to  all  the  responsibiliiies  Ari>' 

•a  arising  from  ihe  at>  qniiidan  of  luch  knowk 

knowledge  aa   would  from  wilful  ignorant 

ed  ir  the  iaqaiiy  had  of  facta.     And  jel,  at 

lade."      In   one   word  Bovard   v.    flirt,    the 

t  to  resolve  iwclf  en-  neiiher  ihc  inTcntora,  tl 

lion  of  evidenm — Did  nor  had  ihfy  anv  eiciu 

cndant,  in  Boch  b  trsn?-  gale  of  the  mannfarturei 

al'B  name  with  a  fraud-  gimplj  arranaed  wilh  i 

afier  a  certain  intima-  thai  their  trade-nomf  (n 

rcn  him  he  pereitts  in  be  affixed  lo  all   packaj 

ind  fails  io  make  any  auch  Ann,     Neitlier  wai 

,  according  lo  Bou^ard  party  lo  ihe  affixing  sac 

n  to  bare  desired  no  designed  for  him. 
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Supreme  Court  of  Mitsouri. 

M0SICK  p.  DODSON. 

an  ia,  bj  the  common  law,  whollT  incapahle  of  n 

hich   will  bind  her  ppnonollj,   or  create  against 

Such  nltemplcd  contract  ia  void  and  not  voidal 

bligation  is  nol  a  safficicnc  consideration  to  aap 

le  antecedent  legal  liability  to  whieh  it  can  be  atla 

e,  a  married  woman  employed  an  aliorney  to  pr 

scd  to  pay  him  tas  therefor  ;  and  after  Ihe  divor 

1  to  pay  the  same :  Held,  that  her  first  promise  wa 

8  GonBHjuently  fonnded  on  a  mere  moral  obligalio 

ration ;  and  she  hariog  remarried,  her  secouil  li 

icnt  of  inch  attorney  fee. 

m  Adair  Circuit  Court. 

of  the  court  was  delivered  by 
C.  J. — Action  before  a  justice  of  the 
ig  statement:  "  Plaintiff  states  that  be 
'licensed  according  to  law;  that  beretofo 
-  1877,  one  Louisa  Allen  employed  plai: 
m  action  for  divorce  from  her  then  hus 
e  cause  of  said  divorce  was  that  she  had  I 

for  more  than  three  years  before  the  brii 
,  or  contracting  with  plaintiff  to  bring 
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]rce,  sod  that  plaintiff  did  bring  said  auit,  and  did  successfully 
jecute  the  same,  and  ahe  was  divorced  from  her  said  husband ; 
t  plaintifT's  services  therein  were  reasonably  worth  $25,  which 
)Qnt  she  agreed  to  pay  plaintiff  before  and.  after  the  divorce  was 
nted,  but  which  is  due  and  unpaid  ;  that  afterward,  on  the  — 

■  of 1878,  defendant,  Thomas  Dodson,  was  duly  and  legally 

ried  with  said  Louisa  Allen,  and  is  now  her  husband  :  where- 
i  plaintiff  prays  judgment  against  said  Thomas  Dodson  for  said 
I  of  $25,  and  costs." 

^  married  woman  is  wholly  incapable  of  making  any  contract 
itever  which  will  bind  her  personally,  or  create  against  her  a 
jotial  debt  or  obligation :  Bauer  v.  Bauer,  40  Mo.  61 ;  Jltg- 
!  v.  Pettier,  49  Id.  152,  And  it  has  been  expressly  decided 
t  a  married  woman's  promise  to  pay  an  attorney  his  fee  for 
tining  a  divorce  for  her  would  not  be  binding  upon  her :  Whip- 
V.  QiU$,  55  N.  H.'139.  This  being  the  case,  the  engagement 
le  with  plaintiff  by  Mrs.  Dodson,  now  wife  of  defendant,  then 
t  of  James  Allen,  to  pay  plaintiff  as  an  attorney  a  certain  sum 
obtaining  a  divorce  from  her  former  husband,  Allen,  can  not 
egarded  as  a  debt  of  the  wife  of  Allen,  and  if  not  a  personal 
t  of  hera,  then  according  to  plaintiff's  own  position,  the 
indant  could  not  be  held  legally  liable  for  anything  less 
1  the  debt  of  his  wife  contracted  anterior  to  his  marriage 
1  her ;  and  if  Mrs.  Allen  could  not,  during  the  existence  of  the 
ital  relations  with  her  then  husband,  bind  herself  personally, 
1,  as  a  matter  of  course,  there  could  not  be  any  consideration 
tbe  promise  made  by  Mrs.  Allen  after  the  divorce  was  obtained 
wy  for  such  services,  so  the  subsequent  promise  would  be  a 
wm  pactum  and  of  no  binding  obligation  or  debt  creating  force. 
case  of  Wilson  v.  Burr,  25  Wend.  386,  gives  support  to  plain- 
B  position,  that  a  moral  obligation  on  the  parX  of  a.  feme  covert 
ifficient  to  uphold  her  promise  made  after  the  removal  of  her 
bility.  That  case  is  based  on  Lee  v.  Muggeridge,  5  Taunt.  36, 
ch,  Mr,  Parsons  says,  "  is  not  law  :"  1  Pars,  on  Cent.  445.  It 
subsequently  abridged  and  modified  in  Littlefield  v.  Shee,  2 
k.  Ad.  811,  and  denied  in  Emtwood  v.  Kenyan,  11  Ad.  &  El. 
.  Denham,  C.  J. :  It  is  said  by  M^.  Story  that  when  contracts 
merely  voidable  and  not  void  in  their  inception,  "  they  may 
evived  by  a  subsequent  promise,  provided  they  were  originally 
ided  upon  an  express  or  implied  request  by  the  party  benefited. 
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But  where  the  contract  is  void  ab  initio,  it  ia  not  ca] 
cation.  Thus,  where  a  married  woman  gave  a  pro 
and  after  her  husband's  death  promised,  in  conside 
bearance  of  the  pajee,  to  paj  it,  it  was  held  that  the  i 
lutely  void,  and  that  forbearance  where  there  was  no  < 
action  originally,  is  not  a  sufficient  consideration  to  rai 
*  •  *  80  also  where  certain  goods  were  supplied  to 
living  apart  from  her  husband,  and  for  which,  after 
promised  to  pay,  it  was  held  that  the  subsequent  pror 
because  the  goods  being  supplied  during  the  life  of 
the  price  constituted  a  debt  from  him  and  not  Irom  h 
on  Cont.,  sect  593,  and  cases  cited. 

Mr.  Baron  Parse  said  a  "mere  moral  consider 
ing :"  Jennings  v.  Brown,  9  M.  &  W.  501.  Chancel) 
that  the  weight  of  authority  is  opposed  to  the  view 
moral  obligation  is  of  itself  a  sufficient  consideration 
except  in  those  cases  in  which  a  prior  legal  obligation 
tion  had  once  existed  :"  2  Kent  465.  The  doctrine  ' 
Wihon  V.  Burr,  25  Wend.  386,  was  departed  from 
quent  cases  of  Watkins  v.  Hahtead,  2  Sandf.  Sll ;  Si 
1  Lans.  101 ;  Geer  v.  Archer,  2  Barb.  420,  where 
is  repudiated,  and  before  that  case  was  adjudicated  a 
of  the  law  had  been  taken  in  Ehle  v.  Judson,  24  \\ 
Smith  V.  Ware,  13  Johns.  257,  which  cases  were  i 
that  on  which  plaintiff  rests. 

The  views  we  have  expressed  touching  the  point 
also  supported  by  Milh  v.  Wyman,  3  Pick.  207,  whe 
of  a  sufficiency  of  a  mere  moral  obligation  aa  the  basi 
qnent  promise  is  very  clearly  and  elaborately  discu8se< 
numerous  other  cases  cited  in  the  text  books  from  vi 
quoted.  In  Oreenabaum  v.  Elliot,  60  Mo,  25,  Wa 
delivering  the  opinion  of  the  court,  said :  "  A  mor 
of  itself,  is  not  a  good  consideration  for  a  promise, 
it  any  binding  character  there  must  he  some  anteceder 
ity  to  which  it  can  be  attached."  Parsons  says  the  i 
be  stated  as  follows  :  "  A  moral  obligation  to  pay  mom 
a  duty  is  a  good  consideration  for  &  promise  to  do  so, 
was  originally  an  obligation  to  pay  the  money  or  to 
which  was  enforceable  at  law,  but  for  the  interference 
of  law.     Thus,  a  promise  to  pay  a  debt  contracted  du 
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irred  by  the  statute  of  limitations,  or  banliniptc;,  is  good, 
)at  other  conside ration  than  the  previous  legal  obligation,  but 
morality  of  the  promise,  however  certain,  or  however  urgent 
luty,  does  not  of  itself  suffice  for  a  consideration.  In  fact  the 
amounta  at  present  to  little  more  than  a  permission  to  a  party 
)ive  certain  positive  rules  of  law  which  would  protect  him  from 
JQtiff  claiming  a  just  and  legal  debt :"    1  Parsons  on  Cent. 

nil  the  same  learned  author  also  remarks:  "Perhaps  an  illus- 
m  of  the  rule  that  a  moral  obligation  does  not  form  a  valid 
Iteration  for  a  promise,  unless  the  moral  duty  was  once  a  legal 
may  be  found  in  the  case  of  a  widow  who  promises  to  pay  for 
!y  expended  at  her  request,  or  lent  to  her  during  her  marriage. 
ly  bave  been  held  in  England,  in  a  case  examined  in  a  former 

that  this  promise  was  binding,  and  there  are  many  dicla  to 
effect  in  this  country,  but  the  current  of  recent  decisions  in 
and  is  in  favor  of  the  view  that  the  promise  of  a  married 
an  has  not,  when  given,  any  legal  force,  and  therefore,  Is  not 
ible  but  void,  and  can  not  be  ratified  by  a  subsequent  promise 

the  coverture  has  ceased,  nor  be  regarded  as  a  sufficient  con- 
ation for  a  new  promise  :"  Id.  43S. 

nd  this  court  has  announced  a  similar  rule  in  Kennerly  v.  Mar- 
I  Mo.  693,  where  it  was  held  that  the  subsequent  promise  by 
low  to  pay  a  physician  for  professional  services  rendered  during 
M)verture  wa?  not  founded  upon  a  valuable  consideration.  The 
at  bar  is  not  distinguishable  In  principle  from  the  last  case  or 
rs  cited  in  support  of  our  views.  The  case  of  Gwinn  v.  Simei, 
lo.  335,  ia  in  accord  with  this  one,  for  there  the  reception  of 
noney  on  Sunday  constituted  a  precedent,  good  consideration 
h  might  have  been  enftyced  at  law  through  the  medium  of  an 
ied  promise  had  it  not  been  suspended  by  some  positive  rule  of 

and  therefore  the  express  promise,  to  wit,  the  mortgage, 
red  th^  precedent  good  consideration :  3  Bos.  k  Ful.  249, 
a. 

has  been  ruled  that  a  wife  could,  by  such  an  agreement  as 

in  which  plaintiff  has  declared,  bind  her  then  husband  for  an 
■ney's  fees  for  services  rendered  her  in  a  proceeding  for  a 
rce,  instituted  by  the  husband  against  her  {Porter  v.  Brings, 
owa,  166,  and  rases  cited ;  8.  c,  2  Cent,  L,  J.  681),  but  no' 

has  gone  to  the  extent  of  holding  that  any  subsequent  husband 
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i  the  one  before  ns,  for  there  tlie  husband  resided  in  this  6t& 
ere  the  wife  resided  for  many  yearn  transacting  biisinesa  as 
me  »ole. 

True,  it  is  alleged,  that  Allen  deserted  his  wife,  but  this 
ght  have  done  and  still  have  resided  in  this  State,  The  dispo 
a  made  by  the  Circuit  Court  of  defendant  s  motion  to  dism 
'  cause  was  therefore  correct. 

Judgment  affirmed. 


*)!«  mle  that  the  contracts  of  a  Jenie 
Tt  are,  by  the  coionum  law,  Toid,  is 
I  settled  :  I  BIsh.  Mar.  Worn.,  eect". 

Bing.  Inf.  and  Co>.  IBl  ;  Rcovcs'a 
n.  Rel.  *98 ;  Rote  v.  Bell,  38  Bnrb. 

Hmce  V.  Wildei,  34  Mc.  586; 
mg  V.  fta/,  10  N.  J.  Ch.  404  ;  Far- 
T.  Bang,  H  Vt.  89  ;  CaniB,ii;ht  r. 
la,  i  Tex.  IS!  ;  Chmitfau  v.  Merry, 
[o.  354 ;  DauU  V.  Fu«,  15  Miss,  64  ; 
(trj  T.  PhUllpi.  8  Ark.  366  ;  Thomp- 
T.  Warren,  8  B.  Mun.  488  ;  King  V. 
M/y,  5  Ala,  610  ;  t^rrg  v.  Ctilkoun, 
Komph,  SSI  ;  Glyde  v.  KtUler,  1 
uiI'e  Cia.  46S  ;  Edtcardt  y.  Davia,  IS 
ID].  SBl  ;  Wailaee  t.  Rippon,  S  Bay 
t ;  Bfflce  V.  KoUi,  4  Cal.  285  ;  Hen- 
)(j  V.  R^n,  T  R.  I.  548  ;  Thoinat  ». 
eg,  60  l\\.  513  ;  Trac^  V.  Keith,  II 
CD  214;  Biggins  v.   Willis,   35  Ind, 

folwUhslanding,  however,  that  the 
!  seems  clear  upon  principh?,  chore  has 
n  ennsideruble  conflict  Hmonj-  the  aa- 
riiies  upon  the  qucntion  involTed  in 

principal  case,  whether  the  moral 
igation  created  by  an  agreement  en- 
!d  into  hy  a  mai'ried  woman  is  a  tuflt- 
nt  consideration  to  support  a  new 
imise  made  by  her  after  the  covertare 
:nded.  The  casa  of  Lee  v.  Muggtr- 
e,  S  Taunt.  36  ;  a,  C,  Bwell'g  Lead. 
h,  332,  is  the  case  naually  cited  to  sup- 
1  the  al^rmative  of  ihis  queetion.  In 
t  cate  a  feme  anrerl,  liaring;  an  estate 
tl(d  to  her  vepanue  aec,  Kaio  a  bond 

the  repayment  bj  her 
ney  advanced   at  her  request 
urity  of  that  bond,  to  her  son- 


After  her  honhand's  decease,  she  wr 
promising  lliat  her  execulon  tbonld  ee 
the  bond.  Upon  this  state  of  facts 
Court  of  Common  Pleas  lield  that 
Eumpsit  would  lie  aga-nsl  the  execut 
on  Ihis  promise  of  the  leslalrix,  upon 
ground  that  the  mural  obligation  to  ] 
the  debt  was  a  sufHcient  consideration 
tite  subsequent  promise.  The  doctr 
of  this  ease  is  supported  by  a  number 
cases  and  dirin ;  see  3  Bl.  Com,  ii 
AtlittS  V,  Bantntll,  i  East  50G,  per  L 
£t.Lt:)(noBOOGn,  C.  J. ;  Bavkft 
Saiaiileri,  I  Cowp.  S94,  per  Lord  Mjk 
vtELD,  C.  J,,  and  BuLLER,  J.;  Gi 
T.  Merrill,  3  Taunt.  311,  per  Ma 
riELD,  C.  J.  ;  Staman  v.  Price,  3  Bi 
439,  per  Bebt,  C.  J. ;  Benlhg  v.  Moi 
U  Johns,  468  ;  Glart  v.  Beach,  S 
i;6  ;  Barlow  v.  Sinilli,  4  1,1.  144  ;  2 
ner  T,  Parlridgf,  3  P.  4  W,  172  ;  CI 
misaoners  i.  Ptrrij,  5  Ohio  58  ;  Fairc 
T.  Bfit,  1  Rice  (S.  C.)  Dig.  60;  Si 
aH  V.  Eden,  9  Cainca  ISO  ;  Wilton 
Barr,  25  Wend,  386;  Goulding  v,  J 
i-ldaoB,  26  N.  Y.  604  ;  BemiMl  v.  i 
Ciiiaatu,  24  Penn.  St.  371  ;  I'ance 
Weill,  6  Ala.  737  ;  Kennedy  v.  Mar 
e  Mo.  698  ;  Franklin  v.  Stalls,  ^^  ^ 
347. 

Notwithstanding  the  above  anthorit 
(he  wei[;hl  of  uuihoriiy  eerma  to  be  I 
a  mere  moral  obligation  is  insafflcton 
support  a  Bubseqaent  promise,  and  1 
tbe  contract  of  ft  married  woman  be 
Toid  is  incapable  of  ratification,  howe 
certain  and  urgent  the  mere  moral  o 
ffation  of  the  promise  :  and  hence  I 
Chs  caso  of  L*e  t.  Maggtridgt  is  not 
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:  B.  Joknton,  Daniel  E.  Parks,  A.  W.  Rucker  and  D.  J. 
net,  for  petitioners. 

C.  Rockwell,  J.  L.  Muiyhey,  L.  M.  Ooddard  and  Thomaf 
■ge,  for  respondent. 

ELM,  J. — No  argument  is  necessary  to  show  that  if  the  petition- 
re  entitled  to  any  relief  in  this  cause,  prohibition  \s  the  proper 
jeding  therefor.  The  court  below  has  taken  jurisdiction  of  the 
^mptcase;  it  has  tried  petitioners  and  adjudged  them  guilty 
)ntempt;  it  haa  deferred  sentence,  but  threatens  to  pronounce 
lame.  There  is  no  final  judgment  subject  to  review  in  tbie 
t  by  appeal,  by  writ  of  error,  or  by  certiorari.  No  imprison- 
1  has  followed  a  sentence  pronounced,  and  relief  by  habea» 
\u  cannot  be  invoked.  Yet  imprisonment  may  be  a  part  of  the 
;nce,  and  before  aid  could  be  given  by  this  court  after  judg- 
:,  petitioners  might  be  deprived  of  their  liberty,  and  undergo 
ral  days'  confinement.  A  stronger  case  for  this  preventive 
f,  if  the  District  Court  or  judge  is  ussuming  a  jurisdiction 
out  legal  right  thereto,  it  might  be  difficult  to  find, 
le  city  council  of  Leadville  had  preferred  charges  against  the 
solicitor,  and  were  proceeding  to  consider  the  same.  They 
:  acting  in  the  manner  provided  by  ordinance,  and  the  ordi- 
ic  was  passed  in  accordance  ftith  law.  The  solicitor  was 
ed  or  appointed  by  the  council,  and  held  his  office  subject  to 
)val  by  them  for  certain  causes;  among  these  causes  are  the 
speci6ed  in  the  charges  preferred  in  the  case  before  them, 
malfeasance  and  incompetency  in  office.  The  record,  in- 
ing  the  petition  presented  to  the  district  judge,  does  not  justify 
:onclu3ion  that  the  council  were  assuming  to  act  as  a  court  and 
the  solicitor  for  the  purpose  of  inflicting  upon  him,  if  found 
;y,  any  other  punishment  than  reprimand,  suspension,  or 
>val  from  office.  The  district  judge,  upon  petition,  granted  an 
r  commanding  the  members  of  the  city  council  to  show  cause 
a  writ  of  prohibition  should  not  issue,  and  directing  thai 
ler  proceedings  by  them  be  stayed  until  the  hearing  thereof. 
he  first  question  we  deem  it  important  to  notice  is  that  of  juris- 
on  in  the  court  or  judge  to  make  the  order  above  mentioned  tc 
7  cause,  and  to  stay  proceedings.  The  object  of  the  writ  of 
libition  is  to  restrain  subordinate  judicial  tribunals  from  exceed- 
.i_  XXSI.— 67 
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jurisdiction:  High  Ex.  Legal  Kerns.,  sects. 
ed  to  confine  inferior  courts  in  the  exerc 
,Lin  the  limits  fixed  by  law  :"  Leonard  v.  B> 
It  will  be  observed  that  the  tribunal  to  wh: 
;  be  acting  in  a  juiliciiil,  and  not  merely  an 
nistcrial  capacity.  See  High  Ex.  Legal  I 
e  In».  Co.  V.  i'lint,  13  Minn.  244,  and  cases 
council  is  not  a  judicial  body,  and  it  is  dou 
under  the  Constitution,  could  invest  it  w 
In  the  case  under  consideration  it  was  n< 
to  act  in  a  judicial  capacity.  The  exaa 
eferred  against  the  city  solicitor,  finding 
ince  in  office,  and  removing  him  therefrom, 
3  not  the  exercise  of  Judicial  power.  And 
offences  charged  may  constitute  causes  of 
the  courts.     See  Donahue  v.  County  of  Wil 

rer  of  suspending  or  removing   the   solicit 

ordinance  vested  in  the  city  council,  and  ii 
icial  conduct  with  a  view  to  suspension  or  re 
ig  entirely  within  their  discretion  and  coi 
district  Oourt  had  no  jurisdiction  to  contro 

council,  and  that  this  fact  appeared  sufiici 

the  petition  presented  to  it ;  and  it  folio 
ting  the  council  to  desist  from  further  proc< 
void.  Was  the  disobedience  of  such  on 
intcmpt  for  which  they  could  be  arrested  and 

question  there  is  some  confiict  of  authorit 
ted  by  counsel  which  seem  to  hold  that  disol 

of  a  court  is  contempt,  even  though  the  wa 
ears  on  the  face  of  the  pleadings.  See  Pan 
Cage,  26  Penn.  St.  20 ;  Ex  parte  Stickne^ 

of  Loumana,  ex  rel.  Follett  et  al.,  v.  High 
1.  1182.  But  we  believe  that  the  weight  o 
bis  position.     The  later  and  better  doctrine  i 

court  has  no  jurisdiction  of  the  action,  am 
y  appears  in  the  original  petition  or  complai: 
therein  is  absolutely  void  ;  and  that  disobedic 
3,  or  orders  made  in  connection  therewith, 
10  power  of  punishing  for  contempt  is  inhe 
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urta.  It  is  absolutely  necessary  th&t  they  should  possess  it, 
lether  expressly  given  by  statute  or  not ;  and  when  the  cuurt  hae 
risdiction  of  the  class  of  cases  to  which  the  action  belongs,  unless 
irsDt  of  jurisdiction  in  this  particular  case  affirmatively  appears 
the  face  of  the  complslnt  or  petition,  no  error  in  rulings,  no 
'egularities  in  the  proceedings,  will  divest  it  of  this  power.  We 
B  the  word  "class"  with  reference  to  the  subject-matter,  and  not 
;  form  of  action. 

It  will  be  observed  from  the  foregoing  that  we  do  not  take  the 
)3d  ground  that  there  is  no  power  to  punish  any  disobedience  of 
lers  of  the  court  or  judge,  in  all  cases  where  it  turns  out  during 
i  proceedings,  or  at  the  conclusion  thereof,  that  the  action  uust 
dismissed  for  want  of  jurisdiction.  Sometimes  days  of  patient 
'estigation  are  consumed  before  the  want  of  jurisdiction  becomes 
parent;  during  such  investigation  witnesses  must  appear  and 
tify,  and  all  interlocutory  orders  essential  to  the  proper  conduct- 
;  thereof,  must  be  obeyed.  See  generally  on  this  subject  the 
lowing  additional  authorities:  £c  parte  Rowe,  1  Cal.  181; 
eket/  V.  Reed,  78  111.  261-  Coughlin  v.  Ehlert,  39  Mo.  285 ; 
ackelder  v.  Moore,  42  Cal.  412,  42 ;  Perry  v.  Mitchell,  5  Denio 
0  ;  Srennan  v.  Gatton,  17  Cal.  375 ;  Walton  et  al.  v.  Develling 
a/.,  61  III.  206. 

We  have  made  no  effort  to  consider  in  this  opinion  all  of  the 
estions  presented  by  counsel ;  neither  have  we  attempted  to  dia- 
ls fully  or  exhaustively  those  touched  upon  herein.  Sufficient 
s  been  said,  however,  to  indicate  that  in  our  judgment  this  is  a 
)per  case  for  granting  the  relief  prayed  for. 
Let  the  writ  of  prohibition  issue  accordingly. 

IVe  propOM   lo    briefly  Tcriew   Ivo  lav  gire*  >  discroiion  the  implicntiun  is 

the  miwl  iniportaDl  principles  of  law  thai  llic  person  must  ad  without  olher 

ohed  ia  and  deKmuned  \>j  tbe  above  conirol  than  bia  own  judinnent.    A  dta- 

orted  decieion.  crotion   thai   can    b«   controlled    ia   no 

:.  The  officer  was  appointed  to  hold  diwretion.     If   the  law  dctlarca  that  a 

log  the  plea»nnj  of  the  council:  Gen.  certain   person   or  body  ehall   perform 

il.  BIS,  Beet.  79.     In  luch  a  case  no  a  certain  act  at  discretion,  and  a  conrt 

It  hoa  power  to  prohibit  sr  review  orders  that  the  act  ihall  not  be  done,  or 

exerciu  or  such  pleasare.     In  the  shall  only  be  done  in  a  certain  way,  or 

e  of  F^ipU  T.  SloHt,   19  HoK.  Pr,  a nder  certain  circnmaiances,  there  ariBe* 

I,  and  in  the  cose  of  H'oltan  v.  D<v-  an  ineooncilable  conflict    between  the 

\3,  61  m.  301,  this  principle  and  (be  statute  and  the  order  of  tbe  court.     If 

JOBS   npon    which    it   stands,   were  the  atatntc  ii  cotwtitnlional  and   Talid- 

vIt  and   full/   enunciated.     If  the  tbe  order  of  ooort  moil  be  void.    And 
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i,  where  the  act  tiM      Didce^  v.   flwrf,  78  Id.  S6 


I  Mipi 


143;   Sli 


■eview  the  Pume  :  K'ertA- 
',  4-c.,  29  Mo.  394;  Slate 

Amcr.  Rep.  131  ;  /ko- 
,  47  Cal.  S24  ;  A«nan  v. 
IS  953  ;  f'reiBin  i.  txaii, 
49. 

asc  the  subjcrt-m alter  wai 
tike  city  solicitor  of  I^cad- 
utj  council  Id  pursuance 

accordance  with  tlic  mii- 
cily  passed  in  accordance 
«  V.  Corty,  ISN.  Y.  50i; 
levant,  »  N,   Y.   263  ;   9 

Diet.  SIO;  3  Bouvier't 

held  that  where  an  order 
roneous  (30  Am.  L.  Kcf. 
lubtfal  ecopc  and  vollilii; 
jaw  Jour.  49  ;  Wtet$  t, 
I.  P(.  311  ;  Kennedy  t. 
69  ;  Stale  v.  Wheeling, 
4SI),  a  contempt  Tor  act- 
would  not  be  diechnrpcd. 
t  judge  and   court  being 

ler  was  unlawful  and  void, 
^rd  of  the  Banie  vat  no 
il  Code,  sect.  3S;  Ex  parte 
181  ;  People  v.  0'jV<>/, 
Er  parte  Grace,  13  Iowa 
V.   Dei-eting,   61    lU.  201  ; 


Viitrict  Court,  13  Rep,  780 
L.  Jour.  43  ;  Pi>wr  v.  Pfan 
120 ;  Airy  v.  MilcMl,  S  : 
Ex  parte  Bayte,  4  C.  L.  J 
Morton,  10  Mich.  908  ;  I 
Ehlert,  39  Mo.  285  ;  HU<na> 
34  Texas  668  ;    BatcKelder  -r 

Cal.  413. 

In  M'allan   t.  Dtvdins,  t 

the  court,  in  discussing  the 
to  whether  an  illegal  onlcr 
of  a  court  should  bcobpTed.i' 
process  must  be  issued  in 
with  the  law.  Its  rjtalily  di 
tliis.  If  (he  act  enjoined  ia 
impcraliTclT  required  by  la' 
fomicd  by  the  officer,  then 
forbiddint;  il  is  not  made  con 
law.  lu  this  case,  the  pone 
for  contempt  is  only  auxilia 
dcntol  10  jurisdiction  over 
mat[er.  As  there,  was  no 
of  the  mailem  ftlle^;ed  In  tl 
Buhsequciit  aetioQ  of  the  courl 
judicial  and  void.  There  c 
fore,  be  do  contempt,  as  ih 
jurisdiction  in  this  case." 

The  principle  so  clearly  i 

stated   in   the  above  qaatali 

rccoyniscd  in  all  of  the  a  hove- 

and  needs  no  fuitber  commen 

H.B.J 
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nexed  by  a  tenant  are  not  goods  and  chattels  for  all  pnrpo 
Is  unless  mode  so  by  the  tenant's  severance,  or  for  the  be 
ilors.  While  Ihcy  remain  allached,  they  are  pari  of  the  fi 
.  not  lie  for  fixtares  attachtd  by  a  tenant,  and  remaining 
gainst  the  owner  of  the  land,  who  has  taken  pOBsesaion  of  il 
an  agreement  between  landlord  and  tenant  that  tbe  latlcr  i 
I  end  of  hi«  term,  does  not  either  permit  him  to  do  so  the 
maintain  trover  against  the  owner  of  the  premises  in  cas 


DARRAII  D.  BAIRD.  £ 

Error  to  the  Court  of  Common  Pleas,  No.  2,  of  Alleghe 

ouDty. 

J.  Charles  Dicken  and  John  S.  Ferguson,  for  plaintiffs  in  err 

Hampton  ^  Dalzell,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
Mercur  J. — This  action  is  to  recover  the  value  of  fixtures 
nd  of  the  defendant.  The  main  question  is,  whether  the  action 
)ver  will  lie.  The  controlling  facts  are  briefly  these :  The  defei 
nt  let  to  the  plaintiffs  a  lot  on  which  was  a  box  and  a  keg  mat 
:tory,  for  the  term  of  three  years  from  the  first  of  Septeml 
77,  they  agreeing  to  pay  all  taxes  thereon  during  the  tet 
d  the  premiums  for  insurance  on  the  property,  and  a  further  n 

of  %\i>0  per  month,  payable  quarterly,  with  a  provision  in  ci 
a  failure  to  pay  either  that  the  defendant  might,  at  his  optii 
asider  nnd  treat  the  plaintiffs  as  tenants  at  will,  and,  after  thii 
ys'  notice,  enter  and  repossess  himself  of  the  premises. 
Moat  of  the  machinery  in  question  was  then  in  the  buildin, 
had  been  put  there  by  former  tenants,  from  whom  it  was  pi 
ued  by  the  plaintiffa  at  the  date  of  their  lease,  at  the  instai 
the  defendant.  After  taking  pos^^cssion,  the  plaintiffs  put 
ler  machinery  of  the  value  of  several  hundred  dollars. 
On  the  3d  of  August  1878,  the  plaintiff's  were  duly  adjm^g 
ikrupta  by  the  United  States  District  Court.  On  the  (5th 
ptember  following,  assignees  of  the  bankrupts  were  duly  chost 
ey  threatened  to  sever  and  dispose  of  the  fixtures.     Thereup 

defendant  petitioned  the  said  court,  averring,  inter  alia,  t 
i-payment  of  a  large  amount  of  taxes  and  premium  on  insi 
;e,  and  of  the  $450  due  on  the  Isl  of  September,  and  that 
I  given  notice  of  his  election  to  treat  plaintiffs  as  tenants 
1,  and,  on  the  expiration  of  thirty  days  from  the  date  of  B! 
ice,  he  would  re-enter  and  repossess  himself  of  the  premis 

therefore  prayed  for  sn  order  reetraining  the  assignees  fri 
loving  or  selling  any  of  the  machinery,  and  from  exercising  a 
trol  or  ownership  over  the  premises.  In  answer  thereto,  t 
ignees,  inter  alia,  substantially  said  they  had  not  and  did  e 
md  to  use  or  occupy  any  of  the  buildings,  shops  and  premit 
ther  than  to  take  therefrom  all  personal  property  belonging 

bankrupt  firm,  and  they  did  not  believe  it  to  the  advantage 
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creditors  to  continue  the  tease;  and  that  said  premise 
closed  as  they  found  them  on  the  day  of  their  appc 
assignees.  They  denied  the  non-payment  of  taxes  and 
on  insurance  ;  but  admitted  that  the  $450,  due  for  rent 
day  of  September,  had  not  been  paid,  and  they  claime 
to  remove  the  machinery. 

On  the  24th  of  September,  upon  heaving  the  pi 
answer,  and  by  consent  of  parties,  it  was  ordered  that  th 
surrender  and  deliver  up  immediate  possession  of  thi 
together  with  the  machinery,  to  the  defendant  (Bail 
giving  bond  conditioned  for  the  forthcoming  of  the  macb 
the  determination  of  the  right  of  property  therein  aj 
He  gave  the  bond,  and  took  possession  of  the  premisei 
machinery  therein,  and  retained  the  same.  In  Decen 
under  a  decree  of  composition  with  their  creditors,  th 
were,  by  a  decree  of  court,  restored  to  their  rights  c 
under  the  assignees. 

The  question  was  referred  to  the  Register  in  Bankn 
took  testimony  and  reported  the  right  of  property  in  the 
to  he  in  Baird,  and  the  District  Court  so  decreed.  Oi 
the  Circuit  Court  the  proceedings  were  dismissed  for  wai 
diction. 

It  may  be  conceded  that  the  machinery  bought  by  p 
the  previous  tenants,  as  well  as  that  aft«rwards  put  in,  ul 
the  same  relation  to  the  realty.  They  all  became  Bxturi 
is  some  evidence  indicating  the  defendant  had,  in  fact, 
session  of  the  premises  prior  to  the  1st  of  September  1) 
plaintiffs  gave  evidence  that  they  demanded  the  machine 
day,  and  it  was  refused.  This  was  nearly  a  month  after 
decreed  bankrupts,  and  while  the  decree  was  in  full 
defendant  was  not  in  possession  why  was  demand  made  ( 
is  a  well-settled  rule  of  law,  that  a  tenant  for  years  who 
tures  for  the  benefit  of  his  trade  or  business  may,  at  any 
ing  the  term,  remove  them  from  the  demised  premises  ; 
after  the  expiration  thereof,  unless  he  remains  in  poss 
hold  over,  so  as  to  create  an  implied  renewal  of  the  lease 
Mots,  2  Wright  346.  The  question  now  presented  is  I 
the  refusal  of  the  owner  of  the  premises,  after  he  has  taken 
thereof,  to  permit  the  former  tenants  to  remove  the  fixti 
they  have  attached  to  the  premises  during  the  term,  enal 
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to  maintain  trover  against  the  owner  of  the  freehold.  Trovei 
I  for  the  conversion  of  goods  aa  personal  chattels.  It  does  not 
for  fixtures  eo  nomine :  1  Chit.  Plead.  146. 
Fiile  to  land  cannot  be  tried  in  such  action  when  the  plaintiflf  if 
in  possession.  It  does  not  lie  for  property  severed  from  ths 
Ity,  against  one  who  has  an  actual  adverse  possession  undet 
im  of  title :  Matlter  v.  Trinity  Church,  3  S.  &  K.  509 ;  Brown 
Caldwell,  10  Id.  114 ;  Powell  v.  Smiik,  2  Watts  12fi. 
'f  fixtures,  which  the  tenant  might  remove  during  his  term,  be 
"ered  to  remain  after  its  expiration,  they  become  inseparable 
n  the  freehold,  Thoy  cannot  afterwards  be  recovered  by  the 
ant  as  personal  chattels,  by  action  of  trover  against  bis  landlord : 
1((b  v.  Arndt,  1  Wharton  91  ;  Davit  y.  Mdgt,  supra',  Overton 
Willitton,  7  Casey  155,  The  owner  of  the  freehold  in  actual  or 
structive  possession,  may  maintain  trover  against  a  tort  feasor, 
)  has  no  right  to  possession,  but  enters  only  casually  or  tempo- 
:ly,  and  severs  and  removes  property  therefrom,  yet  a  tenant 
it  the  expiration  of  his  term  cannot  maintain  such  action  against 
landlord :  Wright  v.  Guier,  9  Watts  172 ;  Harlan  v.  Barlan, 
larris  507;  Clement  v.  Wright,  4  Wright  250;  Brewer  v. 
ming,  1  P.  F.  Smith  102. 

Jnder  the  proceedings  in  bankruptcy,  all  right  and  interest  of 
ntiSs  to  and  in  the  premises  and  6xtures  passed  to  the  assignees 
their  appointment.  A  few  days  thereafter  they  averred,  of 
)rd,  that  they  had  not  used,  and  did  not  intend  to  use  or  occupy 
buildings  or  premises,  further  than  to  remove  therefrom  the 
lonal  property  of  the  bankrupts.  They  then  consented  that  the 
rt  make  an  order  for  them  to  deliver  up,  inter  alia,  immediate 
session  of  the  premises  to  the  defendant.  He  then  took  legal 
session  of  the  premises,  of  which  he  appears  to  have  had  actual 
ire,  and  has  continuously  retained  it  since.  The  fact  that  the 
it  of  property  in  machinery  was  afterwards  to  be  determined, 
not  affect  the  unconditional  surrender  of  the  promises  to  the 
fndant,  with  its  legal  incidents.  When,  by  decree  of  court,  the 
ntiffs  received  the  property  from  their  assignees,  they  acquired 
Hler  or  greater  interest  than  the  assignees  then  held.  If  the 
er  could  not  have  recovered  the  machinery  by  action  of  trover, 
plaintiffs  cannot. 

fixtures  are  not  goods  and  chattels  for  all  purposes.  They  are 
unless  made  so  by  the  tenant's  severance,  or  for  the  benefit  of 
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his  execution -creditors.  While  they  remaio  attached,  i 
of  the  freehold :  Mimhall  v.  Lloyd,  2  M.  &  W.  450 ; 
V.  Trotter,  3  Id.  184;  Overton  y.  Williaton,  supra, 
an  agreement  betweeo  landlord  and  tenant,  that  the  la 
move  fixtures  at  the  end  of  hia  term,  does  not  either  pi 
do  so  thereafter,  nor  enable  him  to  maintain  trover 
owner  of  the  premises,  in  case  of  his  refusal  to  pen 
moval:  Mintkall  v.  Lhyd,  supra;  Overton  v.  Willi 
If  the  plaintilT  have  any  right  of  action  it  is  not  in  this 
learned  Judge,  therefore,  committed  no  error  in  boldii 
of  trover  does  not  lie. 

Judgmeni 
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In  an  nclion  to  recover  the  tdIdc  of  rartuu  shelving  and  connlci 
propettj-  of  plainlilT,  and  alleged  id  have  been  wrongfully  conrerled 
ant,  ITM,  that  under  the  CTidonee  and  instructions  ot  the  <-ourl  i 
verdiet  uf  the  jnrj  necessarily  estahlisbcd  the  facts  (I)  that  ihc  rclal 
and  tenant  never  existed  between  the  panics  to  lliis  action ;  (9)  (L 
and  drawers  described  in  tbo  complaint  were  erected  and  placed 
building  bf  plainlilT  under  a  tieense  from  defendant,  and  under  an 
plainllfT  might  remove  the  same  at  pleasure,  and  hence  that  they  i 
part  of  the  really,  btit  preserrcd  their  eharaeler  as  the  personal  chali 

Bchl,  also,  that  having  been  erected  and  placed  in  defendant's  buil 
license  and  agreement,  and  being  capable  of  being  severed  and  r 
material  injury  to  the  building,  an  action  for  their  virongful  con' 
against  the  defendant,  after  demand  apotv  him  for  permission  toTe 
and  n  refusal  on  his  part,  altliough  they  are  still  utlacbed  to  the  bnil 
not  been  disannexed. 

Appeal  from  order  of  District  Court,  County  of  Oli 

Charles  0.  Nilton,  for  appellant. 

Jones  ^  Gove,  for  respondent. 

Mitchell,  J. — This  is  an  action  to  recover  the  vah 
shelving  and  counters,  the  personal  property  of  p 
alleged  to  have  been  wrongfully  converted  by  defendan 
points  urged  by  dtifendant  here,  as  well  as  In  the  cour 
(1)  that  the  property  which  is  the  subject  of  the  actic 
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d  to  and  a  part  of  the  realty,  this  form  of  action  will  not  lie ; 
lat  the  plaintiff  having  annexed  the  property  to  the  building 
ifendant  while  occupying  it  as  hia  tenant,  and  having  failed  to 
ve  it  during  his  term,  it  became,  under  a  familiar  rule  of  law, 
bsolute  property  of  defendant. 

I  was  suggested  by  the  court  below,  the  difficulty  with  this 
ment  is  that  it  assumes  that  the  property  was  a  fixture,  and 
ne  a  part  of  the  realty,  and  that  the  relation  of  landlord  and 
It  existed  between  the  parties.  These  were  the  precise  ques- 
in  issue  under  the  pleadings,  and  in  dispute  under  the  evi- 
;,  and  which  were  submitted,  under  proper  instructions,  to  the 
Therefore  their  verdict  necessarily  establishes  the  facts  that 
elation  of  landlord  and  tenant  never  existed  between  the  par- 
and  that  the  property  was  put  in  the  building  by  plaintiff  by 
>ermission  of  defendant,  and  under  an  agreement  on  his  part 
plaintiff  might  remove  it  at  any  time,  and  therefore  that  it 
r  became  a  part  of  tlie  realty,  but  preserved  its  character  as  the 
>nal  property  of  the  plaintiff.  It  moreover  appears  that  it  was 
tile  of  being  severed  and  removed  without  material  injury  to 
juilding.  The  verdict  is,  in  our  opinion,  amply  sustained  by 
vide  nee. 

le  general  rule  which  obtains  where  the  commoti-law  distinc- 
■  between  different  forms  of  action  are  preserved,  undoubtedly 
at  replevin  or  trover  will  not  lie  for  anything  attached  to  the 
y.  This  proceeds  upon  the  theory  that  it  ceases  to  be  a  chat- 
y  being  affixed  to  the  land,  and  becomes  real  property,  but  re-  . 
sle  again  to  a  chattel  state  by  separation  from  the  realty,  and 
replevin  or  trover  will  only  tie  for  a  chattel.  It  may  well  be 
ited  whether  the  more  sensible  as  well  as  logical  rule  would  not 
been,  that  whenever  the  right  of  removal  exists,  the  fixture 
ns  its  chattel  nature  even  during  annexation,  and  that,  there- 
trover  or  replevin  would  lie,  even  before  severance  from  the 
y,  in  Eivor  of  him  having  the  right  of  removal,  against  the 
er  of  the  realty,  who,  upon  demand,  refuses  him  permission  to 
r  and  remove. 

ut  whatever  may  have  been  the  propriety  in  common-law  forms 
;tion  of  this  rule  invoked  by  defendant,  it  can  have  no  applica- 
under  our  system  of  practice,  in  which  all  distinctions  in  the 
18  of  actions  have  been  abolished  ;  and,  even  under  the  common- 
practice,  the  rule  referred  to  was  not  applicable  to  articles  in 
iL.  XXXI.— B8 
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their  nature  furniture  merely,  which,  though  fastene 
for  safety  or  convenience,  did  not  loao  their  cbantcti 
chattels,  nor  to  housea  or  other  structures  built  or 
another  with  his  consent,  and  under  an  agreement,  t 
plied,  that  they  should  continue  the  personal  propert 
erecting  them,  notwithstanding  that  thej  had  not  beer 
the  land  when  the  action  was  brought.  Warner  v. 
Minn.  173 ;  Smith  v.  Ben$on,  1  Hill  176;  Tifft  v. 
Y.  377;  Bill  v.  Sewald,  53  Pa.  St.  271;  Oggood 
Greenl.  452;  Davis  v.  Taylor,  41  111.  405;  Adami 
48  Me.  212  ;  Guthrie  v.  Jonei,  108  Mass.  191 ;  Fi 
kins,  13  Mo.  291 ;  Vitas  v.  Maton,  25  Wis.  812.  ' 
plaintiffs  having  the  right  to  remove  this  property,  t 
having  npon  request  refused  him  permission  to  entei 
and  remove  it,  an  action  would  lie  for  damages  for  ' 
version,  notwithstanding  the  fact  that  the  property 
dissevered  from  the  realty. 

Ord 


Supreme  Court  of  Minnetota. 
SHAPERIA  V.  BARRY. 
A  wooden  platrorm  was  ereewd  for  trade  porpOMl,  in  defeiiil»nl 
(cnant  wlio,  becominj;  inaolient,  assipied  nil  hia  properly,  iiicliid 
(he  said  platform,  to  Ihc  plaintiff  for  Ihe  benefit  of  his  creditors.  1 
fendant'e  codecuI,  assi^ed  the  leroi  to  a  third  purl}',  but  reserved 
ihc  right  to  enter  niid  remo»o  it.  Upon  entering  for  thai  purpose 
able  lime,  the  defendant  claimed  to  own  the  plalfunn,  and  thrculcr 
liiT  arrested  for  atealing,  if  he  removed  il.  Held,  that  an  aetion  In 
fenJant,  the  owner  of  the  building,  for  the  wrongful  eonTcrsion  of  l 
withstanding  il  was  still  annexed  to  the  building. 

Appeal  from  judgment  of  the  Municipal  Court  c 
St.  Paul. 

WaUh  ^  Goforth,  and  J.  W.  Willis,  for  appellan 
O'Brien  $  Eller,  for  respondent. 

Mitchell,  J. — This  was  an  action  for  the  wrong! 
of  ft  wooden  platform,  the  alleged  personal  property  o 
The  question  for. consideration  is  whether  the  findings 
court  below  are  sustained  by  the  evidence.     Upon  ei 


SHAFESIA  «.  BARBT.  589 

ak  the  evidence  reasonably  tends  to  prove  the  following  state  of 
ta,  to-wit:  That  the  platform  in  question  was  erected  in  defend- 
's  building  by  Fiokelstein  &  Co,,  his  tenants,  while  occupying  it 
i  furniture  store;  thut  they  erected  it  with  the  knowledge  and 
sent  of  defendant,  and  at  their  own  expense,  to  be  used  in  dis- 
ying  their  goods;  that  it  was  fastened  to  four  scantlings,  which 
■e  nailed  to  the  walls  of  the  building,  the  stairs  to  it  being  fas- 
cd  at  one  end  to  the  platform  and  at  the  other  end  to  the  floor ; 
t  although  it  could  not  be  remored  without  being  taken  apart, 
it  was  capable  of  being  severed  and  taken  away  without  any 
at  injury  to  the  building. 

^inkelatein  k  Co.  having  become  insolvent  during  the  term  of 
ir  lease,  executed  to  plaintiff  a  general  assignment  for  the  benefit 
ireditors  of  all  their  property,  including  their  lease  of  the  buJld- 
and  the  platform  in  controversy.  The  plaintiff,  with  consent 
iefendant,  assigned  the  unexpired  term  of  the  lease  to  one  Walsh, 
reserving  the  platform,  there  being  at  the  time  an  understand- 
between  him,  defendant,  and  Walsh,  that  he  could  come  and 
e  it  away  at  any  time  ;  that  within  a  reasonable  time  the  plain- 
came  and  entered  the  building  for  the  purpose  of  removing  it, 
;n  defendant  claimed  it  as  his  own  property,  and  threatened  to 
e  him  arrested  for  stealing  if  he  took  it. 

¥e  think  that  this  was  sufficient  to  justify  the  court  in  finding 
t  in  view  of  the  relation  of  the  parties  as  landlord  and  tenant, 
in  the  absence  of  any  express  agreement  to  the  contrary,  the 
:form  did  not  become  a  part  of  the  realty,  but  remained  the  per- 
il property  of  the  tenant,  with  the  right  of  removal,  and  that 
.  right  had  not  terminated  when  plaintiff  attempted  to  exercise 
We  also  think  that  the  conduct  of  defendant  when  plaintiff 
mpted  to  remove  the  property  was  eq'iivalent  to  a  refusal  to 
mit  him  to  do  so,  and  obviated  the  necessity  of  any  formal  de- 
id  for  it  by  plaintiff.  Under  those  circumstances  an  action  for 
wrongful  conversion  of  the  property  wilt  lie  against  defendant, 
ough  it  has  never  been  severed  from  the  building.  Stout  v. 
ppel,  ante.  Judgment  affirmed. 

■ILFILLAN,  C.  J.,  being  absent  at  the  argument  of  this  case  on 
)Qnt  of  illness,  took  no  part  in  the  decision. 

iKpriacipalcaBeof  DarmAr.  fiai'nj,  and  aathority,  that  Ihe  citalion  of  an- 
dearly  correct,  both  apon  principle      thoriiiei   would   seem   inpeiflnoiis,   bat 
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Uoyd,  »  M.  t  W.  4S0 :  Dumergut  t. 
aeg,  1  H.  &  C.  7*0;  Holland  V. 
Igion,  L.  K.,  7  C.  P.  336;  Bdjk/ 
*.mBt,  L.  It.,  5  Eq.  ;e ;  Oamtll  v. 
<u,  5  In.  Com.  Lnw  1*0;  L>rt  r. 
lill,  *i  -L.  J.  (Q.  B.  D.)  540; 
It  r.  Whilne^.  9  Allen  114;  Hnddin 
Arnold,  116  Mius.  ITO ;  tivlhna 
loan,  108  Icl.  191;  Ift^oa  r. 
ijjt,  16  Vl.  129;  I\e»eottv.  Wtlli, 
ev.  82.  In  Uuiihall  t.  Llayd,  tap., 
IKE,  B.,  uid  :  "  The  principle  of  lav 
lat  'qaicguid  tola  piaatatvr  tola  efd'd,' 

right  or  a  (CDBnt  \»  oa\j  to  remove 
ng  bis  lerm  the  Gxtum  he  may 
t  pal  ap,  and  io  to  make  ihcm  ccaac 
e  any  longer  Gxtares.     That  right  of 

tenant  cnablea  Bw  (herilf  to  take 
n  nnder  ■  vrit  for  the  beoetit  of  the 
iiit'a  creditor*.  I  assent  to  the  doc- 
1  laid  down  in  CoatiAi  v.  Baaumonl, 
:.  &  Ad.  JS,  and  ««)AH  v.  ilc- 
hael,  1  C,  H.  &,  R.  177,  that  euch 
ires  are  not  goods  and  chattels  within 
bankrupt  law,  though  they  are  goods 
chattels  vhen  made  such  by  ibe  trn- 
9  sBTerancc,  or  for  the  benefit  of  cxe- 

he  overwhelming  weight  of  authority 
g  then  that,  at  between  landlord  and 

nt,  fiittorei  daring  tbeir  annexation 
to  be  considered  as  fixtures,  there 
be  no  doubt  of  the  correcmess  of  tbe 
cipal  oue  of  Darrah  v.  Baird.  Tlie 
cipal  case  Of  Stout  T.  Stoppel,  also, 
hich  [be  Terrtiet  of  the  jury  oegBlived 
relation  of  landlord  and  tenant,  and 
bliihed  the  fKl  that  tbe  things  in 
roveny  were  annexed  unilcr  a 
ue  and  nnder 


[niRht  ri 


It  plfH 


1  which  tbe  dcduc 

neicr  became  a  part  of  tbe  realty, 
Iso  nnqaestionably  correct.  See  Ibe 
<  coUected  in  Ewcll  on  Fixlurea  6S, 

The  sane  cannot  be  said,  however, 
Ibe  principal  cose  of  Shaperia  v, 
Tjr.  In  that  case  it  appears  (bat  Iho 
lion  of  landlord  aud  tenant  did  exist ; 

the  platform  in  question  wm  on- 


qnestionahly  a  removable  trade  Axtore. 

The  compjaint  is  not  set  out  in  full,  bnt 
it  is  stated  by  tbe  roart,  Itiat  thetaction 
was  for  the  wrongful  conversion  of  the 
platform  a«  (be  personal  properly  of  the 
plaintiff.  Now  anqueslionably  even 
wliere  tbe  common-law  forms  of  actions 
are  retained,  an  action  on  tbe  ease  would 
lie  for  wrongfully  preventing  the  exer- 
cise of  the  ri);hl  to  sever  and  remove  fix- 
tures, and  in  such  action  the  value  of  the 
flxiurcs  as  removcil  may  be  recovered : 
London,  ^-c,  Loan  Co.  v.  Drake,  6  C.  B. 
(N.  SO  798.  If,  in  tbe  principal  case 
lost  mentioned,  the  facts  arc  ttated  epe- 
dolly  in  the  complaint,  it  will  be  con- 
ceded that  the  plaintiff  was  entitled  to 
recover ;  hut,  if,  as  appenra  to  be  the 
cose,  the  complaint  was  simply  for  lbs 
conversion  of  goods  and  cliallclfl,  wilhonl 
specially  setting  out  the  facts  eonstiiuting 
tlie  alleged  conversion,  it  is  bclieveil  tliat 
the  decision  is  clearly  erroneous.  We  do 
not  understand  tliat  the  codes  of  proce- 
dure prevailing  in  the  so-called  code 
States,  are  intended  to  change  the  sub- 
■tanlial  rights  of  tbe  parlies  or  the 
nature  of  property.  We  suppose  lliat  in 
all  those  Slates  a  recovery  must  be  bad, 
if  at  all,  ao'Ording  to  the  case  state<l  in 
the  complaint,  if  such  is  the  case,  we 
cannot  understand  how  there  can  lie  a  re- 
covery in  an  action  for  the  coDvcrsinn  of 
perranal  properly  only,  for  that  which 
the  proof  shows  was  realty  and  not  per- 
sonalty. Granting  the  assumption  of  the 
court  that  it  is  personal  property,  the  de- 
cision is  correct ;  but  we  have  shown 
that  such  an  assumption  is  contrary  to 
the  great  weiybt  of  autboriiy  ;  it  is  also 
unsupported  by  the  case  of  Stout  v.  Slop- 
pel,  for  in  that  ease  tlic  property  was 
clearly  not  a  fixture  at  all,  but  mere  per- 
sonalty ;  and  the  rc^t  of  tbe  cose,  as  to 
the  point  now  in  question,  is  a  mere  dit- 
tum.  TIte  court,  in  Shaperia  v.  Barry, 
aay  that  "  in  the  absenoe  of  any  exprcsa 
agreement  to  the  contrary,  tlio  platform 
did  not  become  a  part  of  tbe  realty,"  £c 
We  think  tiiat  the  rule  is  exactly  tbe  op- 
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in  case  of  misoiBnagemeDt,  wusto  or  viuUtioD  of  the  trust  by  the 
lees:    G-Awt  v.  Morrit,  67  or  68  Geo. 

a  trustee  misniaoa^ei  and  WEiBles  the  property  enlrusteil  to  hini, 
ersisia  ia  BO  doiog,  injiiiictioo  and  appoiotmeat  of  a  receiver  is  ibe 

aagh  a  creditor  may  not  have  reduced  hie  claim  to  judgment,  yet 
:  bis  debtors,  who  are  insolrent  both  ns  a  firm  and  individually, 
set  out  bia  debt  and  the  amount  thereof  in  a  deed  of  assit:nuieut 
by  them,  and  the  debt  is  undisputed,  he  may  assail  the  ussi^rnnieal 
odulcot,  and  may  seek  to  set  it  aside  as  to  property  obtained  from 
y  fraudulent  represeututioas  with  which  the  assigueeu  are  coq- 
1:  Id. 

lether  on  the  final  hearing  complaiuanU  can  both  attack  the 
iment  as  fraudulent,  and  also  claim  under  it,  or  whether  they  will 
Jipelled  to  elect  between  these  two  rights,  not  decided  :  Id. 

Bail. 
fault — Relief  m  ca»e  of  Death. — Where  the  bail  on  recognisance 
rimina)  cuse  could  not  reasonably  anticipate  and  prevent  a  default, 
'Lth  proper  diligence  find  and  surrender  his  principal  after  defuutt 
!  death  intervened  to  prevent  it,  a  proper  case  is  made  for  the 
.  in  its  discretion,  to  relieve  the  surety  on  petition :  Stale  v.  Trap- 
.,  IS  Vroom. 

BiLLH  AND  Notes. 
miiiff  tn  Blank — Accommodation  Maker — Acceptance  in  Faymenl. 
e  who  signs  an  instrument  fur  the  payment  of  money  only  (whether 
iable  or  not),  leaving  the  atnouat  blank,  and  entrusts  it  to  another 
aothority  to  fill  the  blanic  with  an  agreed  sum,  will,  as  to  third  per- 
daving  no  knowledge  of  the  liiuitationK  of  such  authority,  be  bound 
e  act  of  the  person  to  whom  the  instrument  was  entrusted,  although 
la  the  blank    with  a   larger  sum  than  that   agreed  ;  JohnttoH  Hur- 

G>.Y.  Mcljeane,  57  Wis. 

held  where  A.,  as  accuuimoiJBtioo-maker  with  B.,  signed  a  note 
the  upper  lefthand  corner  of  which  were  the  figures  845,  but  the 
nt  of  which  was  left  blank  with  the  understanding  that  B.  should 
le  blank  bo  as  to  make  it  a  note  for  forty-five  dollars,  and,  before 
;ring  the  note  to  the  payees  and  without  their  knowledge,  B.  filled 
lank  with  the  words  "  four  hundred  and  fitly  dollars,"  and  annexed 
ler  to  the  figures  S45  :  Id. 

e  figures  in  the  corner  of  nitch  note  were  no  part  thereof,  and  an 
.horised  change  in  them  did  not  vitiate  the  note :  Id. 
e  who  takes  the  note  of  his  debtor  for  the  amount  of  a  debt  then 
lue,  especially  if  such  note  is  signed  or  endorsed  by  a  third  person 
ayuble  at  a  future  day,  will  be  presumed  to  extend  the  time  for 
layment  of  the  debt  until  the  day  fixed  in  the  note;  and  such 
sion  ia  a  valuable  consideration  for  the  note,  and  places  the  creditor 
:  position  of  an  innocent  holder  thereof  fur  value :  Id. 

Constitutional  Law. 
I  on  Panengert  arriving  from  ahoad  illeffal.—'The  Statute   of 
7orlc  of  May  31st  1S81,  imposing  a  tax  on  every  passenger  from  » 
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the  tniai  deed ;  after  breach  jn  the  conditions  of  the  triut  deed, 
Sled  ■  bill  ill  equity  and  asked  that  &  receiver  be  sppuinted  of 
Q.  Co.,  charging  that  the  propeitj  uf  the  coinpnn;  vas  Diaoajiied 
controlled  by  one  not  a  atockhulder,  whose  cooirul  was  adverHO  to 
interest  of  the  ereditori,  whose  mmmgeraeDt  was  impairing  the  »i 
Df  [he  property,  and  thronjih  whom  it  had  become  improciicnble 
C.  to  Bell  the  stock  pledged  for  any  sum  commensurate  with  ils  . 
falue.  C.  held  in  pledge  nearly  all  the  atock  of  the  Q.  C<v,  the  ' 
ince  of  the  xtoek  being  held  by  F.  as  administrBtor.  Jield,  that 
:huu^h  not  technically  a  creditor,  was  as  pledgee  of  a  majority  of 
>tDck  for  the  benefit  of  the  H.  creditors  to  be  considered  as  an  equitt 
creditor,  and  as  such  was  entitled  to  the  protection  of  the  court.  JI 
fuTlher,  that  the  thing  in  litigation  was  in  the  view  of  equity  not 
itock  itself  but  the  properly  of  the  Q.  Co.  represented  by  the  ato 
C/ut/ee  V.  The  Quidnick  Company,  H  11.  I. 
Court. 
What  Tntentt  Diiqvalijies.—The  fact  that  a  judge  of  the  Supe 
jourt  had  formerly  been  u  director  of  a  railroad  company,  and 
10  at  the  time  that  an  attorney  rendered  profesaional  services  to 
company  does  not  disqualify  him  from  presiding  at  the  triul  of  a  i 
i'or  such  services,  if  nt  that  time  he  had  ceased  to  be  a  director,  ow 
10  stock,  and  was  not  otherwiite  interested..  It  is  present,  not  ] 
nterest  that  disqualifies  a  judga:  Johnton  v.  Marietta  and  Nt 
Georgia  Railroad,  67  or  68  Ga. 

Covenant.    See  Damaget. 

Action  for  Breach — Damnge — Pleading. — .\d  action  may  be  mi 
Atned  for  a  breaoh  of  covenant  againit  liabilily,  without  alleging 
proving  damage  resulting  from  such  breach;  but  in  the  ease  o 
covenant  againil  damage  because  of  liability,  such  damage  must 
iroved:    Griiwold  v.  Sei/eck,  57  Wis. 

An  agreement  by  v.  purchaser  of  land  to  assume  and  pay  an  inci 
irance  thereou  implies,  at  most,  ■  covenant  of  indemnity  aga 
lamai;e  resulting  from  a  breach  of  such  agreement,  and  not  a  coven 
igainst  liability  for  the  debt :  /'/. 

Criminal  Law.    See  Bail. 

Ootitpiracy — Indictment — Demurrer. — An  indictment  charged  ( 
ipiracy  on  the  part  of  two  directors  of  a  national  bank  to  proc 
leclaration  of  a  dfvidend  with  knowledge  of  the  fact  that  the  bank 
nade  no  net  profits  to  pay  it.  Udd,  the  declaration  of  a  divid 
)y  an  association  is  not  a  wilful  misapplication  of  its  funds  by  ii 
ridual  directors.  It  is  aa  act  done  by  them  as  officers  and  nol 
heir  individual  capacity.  There  being  no  crime,  therefure  under  i 
>209  of  the  Revised  Statutes  of  the  U.  S.,  there  could  be  no  v: 
ndiciment  under  sect,  5440;  United  State*  \.  Brilton  S.  C.  U. 
>ctuber  Term,  1882. 

Jiiror — Qiinlifieation — Interett. — Where  a  city  policeman  was  si 
ind  the  mayor  and  counsel  employed  counsel  to  prosecute  the  sla^ 
his  was  not  alone  sufficient  to  disqualify  all  grand  and  traverse  jui 
esiding  within  the  corporate  limits  from  aittiug  in  the  case,  on 
Vol.  XXXI 6B 
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ground  that  they  would  be  liable  to  taxation  to  satisfy  th< 
leea.  Such  interest,  if  it  exists  at  all,  is  too  niinnte  and 
furnish  a  ground  tor  challenge :  Doyal  v.  Stale,  67  or  68  Ge 

A  pereoQ  over  sixty  years  of  age  is  uot  a  qualified  juror; 
court  is  apprised  of  the  fact  in  time,  it  is  its  duty  to  e 
person.  Although  one  sumwoued  as  a  juror,  and  who  is 
years  of  age,  may  not  have  offered  any  excuse  before  tb( 
iinpanetcd,  yet  if  when  his  name  was  called  in  its  order  on  tl 
made  known  his  age  and  desired  to  be  excused,  there  was  do 
doing,  although  the  defendant  may  have  citiausted  all  his 
but  one  in  order  to  secure  such  person  on  the  jury  ;   Id. 

Settlement  of  MUllemeanor. — Where  a  defendant  in  a  orii 
who  had  been  coovicied  of  a  misdemeanor  and  sentencec 
specified  fine  or  serve  ninety  days  in  the  chain  gang,  procure! 
parties  to  give  their  promissory  note  in  satisfaction  thereof 
note  was  accepted  by  tlie  solicitor  geueral  as  the  ei^uivalent  o 
consideration  was  not  illegal,  aod  iu  a  suit  thereou,  a  plea  Co 
was  properly  stricken  ;  Blaine  v.  HUch.  66  or  67  Geo. 

Perjary  hy  an  Officer  of  a  National  Bank— Power  of  . 
ailniiuisler  Oath. — Prior  to  the  passage  of  the  Act  of  Febi 
1881  (21  Stat.  352)  notaries  public  in  the  several  state 
authority  to  adminiHter  to  officers  of  national  banks  the  oat 
by  sect.  5211,  Kevised  Statutes,  Uj  S.  An  indictment 
officer  of  a  national  bank,  under  sect.  5392,  for  a  wil 
declaration  or  statement  in  a  report  made  under  sect,  6211, ' 
his  oath,  administered  by  a  notary  public  of  a  state,  prior 
of  1881,  cannot  be  sustained:  United  State*  v.  Cartit,  S. 
Oct.  Term,  1882. 

Nolle  proi —  When  and  how  entered. — At  the  common  lai 
attorney-general  could  exercise  the  power  to  enter  a  nolle  pri 
indictment,  and  in  New  Jersey,  there  being  no  statute  upon  t 
this  power  is  still  reposed  in  the  attorney-general  or  the  sev 
cutors  of  the  pleas ;  but,  under  the  long-established  pract 
Btote,  an  indictment,  after  it  passes  under  the  control  of  the 
not  be  discharged  without  the  consent  or  under  the  advice  of 
State  V.  Illckling,  16  Vroom. 

The  peremptory  power  of  the  court,  where  the  common  la 
is  never  exerted,  upon  the  representative  of  the  state  to  di 
indictment,  in  whole  or  in  part,  at  the  instance  of  parties, 
only  be  done  where  such  power  is  conferred  upon  the  court  I 

Intoxicating  Liqiior — Indictment — Evidence. — An  indictm 
ing  the  words  of  the  statute  charged  the  defendant  with  I 
maintaining  a  house  "  used  for  the  illegal  sale  or  keeping  of  ii 
liquor."  Held,  that  the  charge  must  be  construed  to  mean  I 
such  illegal  use  or  with  knowledge  that  tbe  house  was  so  usei 
McGough,  HB.  I. 

At  tbe  trial  upon  this  indictment  the  presiding  justice  a 
of  the  defendant's  witnesses  to  be  asked  in  cross- ex  am  in  a' 
witness  did  not  tell  A,,  a  witness  for  Ihe  state,  that  if  A.  woi 
the  testimony  in  F.'s  case,  F.  would  give  A.  twenty  dollars.    J 
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iDqairy  being  irrelevant  us  do  conoectioD  appeared  between  V.'a 
:  and  the  cose  on  trial :  Id. 

'be  presiding  justice  iasiructcd  the  jury,  "He,  the  defendant,  is 
<nmed  to  kuow  the  kind  of  busiuesa  which  was  openl;  being  carried 
a  his  establishment  by  his  Hervauts  and  agents.  The  delendant 
lilted  that  he  waa  the  keeper  of  the  place  and  that  he  was  there  per- 
illy  in  charge  of  it  during  the  time  covered  by  the  indictment.  He 
ot  only  presumed  to  know  but  he  ia  reapiiDsible."  Held,  error,  the 
wiedge  and  rcsponsibiiitj  of  the  defendant  being  for  the  jury  to 
r  from  the  evidence,  nut  for  the  court  to  determine  u  b  matter  of 
:  Id. 

Damages.  ^ 

^venant  on  Warranty  of  Tiilt — Mi;»ne  Profitt — Interett — Exptniei. 
a  covenant  brought  against  the  graotor  of  a  deed  containing  full 
mants  of  warranty,  by  the  grantee  who  had  been  evicted  by  the 
ler  of  a  paramount  title,  the  parties  having  agreed  on  the  value  of 
laud  in  question,  the  eviction  huving  occurred  withiu  the  period 
imitation  for  action  of  trespass,  which  was  four  years,  and  no  action 
mesne  profits  having  been  brought,  Held,  that  the  plaintiff  grantee 
entitled  to  interest  on  the  agreed  value  for  four  years  prior  to  the 
y  of  his  judgment:  Point  iStreet  Iron  Workt  v.  Turner,  U  R.  I. 
he  grantor  bad  been  .noti&ed  to  defend  the  ejectment  auit,  bat 
ber  defended  nor  notified  the  grantee  that  he  preferred  to  make  no 
nee.  Held,  that  the  grantee  should  recover  bis  reasonable  expenses 
counsel  fees  paid  in  defending  the  title :  Id., 

Debtok  and  Creditor.     See  Amgnment 

Tovation — Agreement  between  Officert  of  CoTporaliong. — A.,  the 
surer  of  a  Rhode  Island  company  and  agent  of  a  Massachuselts 
pany,  and  B.,  the  home  agent  of  the  latter  company,  arranged  to 
sfer  accounts  so  that  a  debt  of  A.  to  the  Mass.  company  and  one  of  B. 
le  R.  I.  company  should  be  cancelled  hy  B.  paying  the  excesa  in  cash. 
ire  this  arrangement  was  consummated  A.  received  notice  that  B.'s 
icy  was  revoked,  and  B.  never  completed  the  arrangement  by  paj- 
Jleld,  That  the  R.  I.  company  could  not,  by  virtue  of  this 
agement,  maintain  a  suit  against  A  for  the  amount  of  B.'s  debt  to 
«s  the  amount  of  A.'s  debt  to  the  Mass.  company :  Providence  Qm 
■ner  Co.  v.  Barney,  14  E.  I. 

Ejectment.     See  Damage*. 
Execution.     See  Siierifi  Sale. 

EVIDEN(;£. 

\o$t-examiaat{on — Direction  of  Court. — When  the  witness  Is  a  party 
he  action  the  court  may,  probably,  in  its  dircrelion,  allow  a  broader 
^  of  cross-examination  thun  in  ordinary  cases;  but  such  latitude 
ot  a  right  of  the  adverse  party  :  Norris  v,  Cargitl  et  al,  S7  IVis. 
o,  in  an  action  for  the  breach  of  a  contract  of  employment  by  the 
harge  of  the  plaintiff,  the  incompetency  and  disobedience  of  the 
ntiff,  and  the  fact  that  after  his  discharge  he  might  have  earned 
e  than  he  admits  be  did,  are  matters  [rnrely  defensive,  and  while  it 
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!'he  order  to  sell  lands  to  pay  debts  is  not  sueh  an  adjudication  in 
ir  of  a  creditor,  wboae  debt  is  included  therein  as  prevents  tha 
linistrator's  setting  up  the  Statute  of  Limitations  in  an  action  ugainst 
1  for  the  debt:  Jd, 

{  the  proceedx  of  a  sale  of  lands  onder  such  an  order  are  impressed 
li  a  trust  for  the  payment  of  debla,  the  administrat<>ris  not  thereby 
ipped  from  resorting  to  the  statute  at  law.  If  relief  may  be  had  on 
:  ground,  it  must  be  sought  in  a  cuurt  of  equity:  LI. 
'he  iascrtioo  of  a  debt  not  yet  barred  by  the  Statute  of  Limitations, 
,  reprctsentation  of  debts  made  by  an  adniinistrator  to  the  Orphans' 
rt,  for  the  purpose  of  procuring  an  order  to  sell  lands  to  pay  debts, 
ot  such  an  acknowledgment  as  tates  such  debt  out  of  the  statute  or 
stops  the  administrator  from  setting  up  the  bar  of  the  statute  against 
Id, 

MORTOAOE. 
}/  ChatteU — SubKcpient  Mortgagee  of  motm  Chatteh. — If  one  give* 
lortga.^  of  chattels  belonging  to  another,  the  oral  consent  to,  or  r»ti- 
Lon  of,  such  mortgage  by  the  owner,  cannot  affect  the  rights  of  one 
tet)uently  taking  a  mortgage  of  the  same  chattels  from  the  owner 
loul  notice  of  such  ratiGcation  :  Mater  v.  Davit,  57  Wis. 

Municipal  Corpobation.  See  Surety, 
'otcer  of  a  Cily  to  istue  Bonds  ai  a  donation  to  a  Water-poicer  Com- 
y — The  City  of  Ottawa,  in  Illinois,  was  incorporated  in  IH.'iS,  and 
in  the  ordinary  powers  of  a  municipal  corporation  of  that  class  for 
\  government;  in  18G9,  councils  were  authorised  bj  ordinance, 
roved  at  a  city  election,  to  borrow  siitj  thousand  dollars  on  the 
is  of  the  city,  to  be  "  expended  in  developing  the  natural  advantages 
he  city  for  manufacturing  purposes."     These  bonds  were  donated 

manufacturing  company,  and  sold  by  them  to  Eames,  and  by  Eames 
'arey  for  value,  but  with  full  knowledge  of  all  facts.  Held,  (bat 
he  absence  of  express  power  given  to  the  city  to  subscribe  or  donate 
uch  enterprises,  the  bonds  were  not  valid  in  the  hands  of  Carey, 

took  with  full  knowledge  of  all  the  facto:  City  of  Ottawa  y.  Carey, 
).  U.  S.,  Oct,  Term  1882. 

a  Illinois,  under  the  constitution  of  the  state,  the  corporate  author- 
I  of  cities  canuot  be  invested  with  power  to  levy  and  collect  taxes 
ipt  for  corporate  purposes,  hence  the  city  could  not  borrow  money 
issue  bonds  unless  it  had  the  power  to  pay  the  same  by  taxation  :  Id, 

National  Bane. 

Notary  Public.     See  Criminal  Law. 

Ofhcer.     See  Sherif. 

'own  Marthal  and  Bailiff. — A  town  marshal  may  be  a  bailiff. 
re  is  nothing  incompatible  or  inconsistent  in  the  exercise  of  the 
ers  and  duties  of  both  offices  by  the  same  person.  The  office  of  coo- 
le  cannot  be  joined  with  that  of  sheriff,  deputy-sheriff  or  clerk  of 
superior  court;  but  the  same  person  may  be  both  a  constable  and  a 
Bhai :  Lem»  v.  WaU,  67  or  68  Geo. 
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Partkebship, 

Action  agaiiut  Piirtner  /or  not  Accoiintinff. — The  rule  o 
munlur  conira  ipolialorem  is  fur  wrongdoers,  and  should  a< 
to  a  case  where  the  fuiluro  to  perforin  u  duty  la  due  sulely  t 
Diamond  v.  Ilcndenon,  47  Wis.  172,  disuncuigheil ;  Kauvp 
57  Wis. 

So  he!d,  in  so  action  for  an  BCCoQntiog,  by  one  partner  ag; 
who  had  covenanted  to  keep  correct  books  of  account,  hut 
do  BO  because  incoinpetcnt,  the  plaintiff  having  known  sui 
tency  and  having  condoned  or  waived  it :  Id. 

In  an  action  by  one  partner  agiiinst  another  for  an  accoun 
it  appears  on  the  trial  that  nothing  is  due  to  the  plaintil 
defendant  had  unreasonably  neglected  to  render  an  account 
plaintiff  was  entitjed,  the  complaiut  should  not  be  disniisge 
should  be  a  judgment  adjuatiog  the  rights  of  the  parties,  a 
may,  in  its  discretion,  impose  the  costs  upon  the  defendant 

Pledoe.     See  Corporation. 

Process, 

Service  of  Summom  on  Parit/  or  Wifnett  while  Attau 
Practice. — Service  of  a  summons  npon  a  person  non-resident 
while  going  to,  attending  or  returning  from  a  trial  here,  as 
party,  will'be  set  aside:   Mastey  v,   Colville,  16  Vroom. 

Service  upon  a  resident  witness  or  party  is  not  a,  nuUit 
court  will  control  the  service,  and  either  set  it  aside  or  chao; 
arising  from  such  service,  or  otherwise  remedy  any  special  ( 
nhich  such  service  entails  upon  the  defendant :  Id. 

Railroad. 
AitauU  by  Cnnduclor — Action — Tretpaw. — A  declamtio 
railroad  for  damages  alleged  as  follows;  Plaintiff  entered  no 
anl'fl  trains  as  a  passenger,  and  took  his  Beat  as  such.  It  v 
train  with  the  uaual  cab  and  accomniadations  for  passengers 
such  trains.  Before  entering  it,  he  iuquired  of  the  engi 
latter  would  stop  at  Tihon.  The  latter  replied  that  he  did 
but  that  they  would  atop  at  Bcardsley's  he  knew,  and  pit 
walk  the  balance  of  the  way.  Upon  this  statement,  plaii 
the  car  orderly  and  decently,  with  the  Dioney  to  pay  his  ) 
thereby  become  a  passenger  of  said  company  and  entitled  I 
leges  and  treatment  incident  to  that  relation.  Being  thus  s 
conductor  in  charge  of  the  train  entered,  and  plaintiff  esl 
flame  question  that  had  been  asked  of  the  engineer,  whi 
conductor  and  servant  of  the  company,  whilst  thus  being  I 
about  matters  in  the  line  of  his  duty  and  without  provocal 
abused,  and  ill-treated  plaintiff,  striking  him  over  the  he« 
with  a  large  lantern  from  five  to  seven  blows,  thereby  hruis 
ing,  and  cutting  him  in  the  head,  face,  and  lips,  and  final 
him  out  of  the  car  door  antl  causing  him  to  fall  across  the 
track,  producing  a.  severe  injury  of  the  back  and  hips,  whic 
a  great  source  of  pain  and  expense,  etc.  Held,  that  this 
was  not  an  action  brought  for  &  breach  of  contract  in  n 
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linlifF  as  &  passenger  on  defendant's  train,  bnt  was  an  action  of  tre 
sa  on  the  case,  and  the  holding  of  the  judge  to  the  contrary  wi 
■or :    Tamer  t.   Wetftm  and  Atlantic  Railroad,  67  or  68  Geo. 
Evidence  of  the  above  facta  was  BufficienC  to  carry  the  case  to  tl 
ry,  and  the  granting  of  a  nonsuit  wiis  erroneous  :  Id. 

Begeivek.     See  Auignment. 

Application  of  Fiimla  to  Zmprovementi — Righit  of  Oreditorl  fumisi 
'  :Siippfia.-~the  Cairo  &  St.  Louia  R.  K.  Co.  being  insolvent, 
reiver  was  appointed  at  the  instance  of  the  bond-holders,  under  a 
ler  of  (he  court,  "  to  pay  rnnning  expenses  and  expenses  of  tl 
ieivership,  and  to  pay  debts  due  by  said  company  for  labor  and  su] 
es  that  may  have  accrued  in  maintenance  of  such  property  withi 

months  preceding  the  rendition  of  this  decree."  After  the  receivi 
ik  possession,  Souther  &  Bro,  intervened  with  a  petition  for  paymei 
a  claim  due  them  for  supplies,  out  of  the  net  earnings,  before  an 
provenients  were  made  upon  the  property.  An  order  was  made  I 
)w  this  claim.  The  receiver  moved  to  set  aside  this  order.  Th 
tion  remaining  undisposed  of,  the  road  wns  sold  nnder  a  decree  o 
ecloaure  and  did  not  realiie  enough  lo  pay  the  bonds.  While  in  tV 
ids  of  the  receiver  the  road  paid  rnnning  expenses  with  an  excci 
ich  was  devoted  to  improvement  of  the  property  before  the  paymet 
the  claims  for  supplies.  Held,  that  tlie  income  of  the  receivershi 
'ing  been  applied,  with  consent  of  the  bond-holders,  to  make  pe: 
neut  improvements,  thus  adding  to  the  value  of  the  property  a^e: 
rd  sold,  the  fund  in  court  represented  in  equity  the  income  whic 
ongs  to  the  labor  and  supply  creditors,  as  well  as  the  mortgag 
urity,  aod  there  was,  therefore,  no  impropriety  in  appropriating  it  i 

as  necessary  to  pay  the  creditors  especially  provided  for  when  tb 
eiver  was  appointed  :  Onion  Trutt  v.  Souther  &  Bto.,  S.  C.  U.  S 
t.  Term,  1882. 

Replevin. 
Catlh  Imp<yund€d  for  Kanderingat  Large. — Where  an  ordinance  o 
lanicipal  corporation  provided  that  owners  of  horses  or  mules  shoni 
.  permit  the  same  to  run  at  large  within  the  corporate  limits  of  th 
r,  and  subjected  one  violating  its  terms  to  fine  therefor,  if  the  cit 
rsbal  impounded  a  mischievous  horse  running  at  large  in  the  streel 
:  owner  could  not  proceed  against  him  by  possessory  warrant.  Sue 
ion  on  the  part  of  the  marshal  would  not  constitute  a  disappea: 
:e  without  consent  from  the  possession  of  the  owner,  and  a  tal 
:  possession  under  a  pretended  claim  without  warrant  or  authority 
•ig  V.  Ford,  65  or  66  Geo. 

By  the  common  law  cattle  wandering  eboat,  damage  feasaut,  migl 
tslcen  up  and  impounded  ;  Id. 

[f  the  rights  of  the  owner  have  been  violated,  she  has  a  remed 
:  only  against  the  marshal,  but  against  the  municipality  under  whoE 
lers  he  acta;  but  the  remedy  is  not  by  possessory  warr.ant:  Id. 

Sheriff. 
Eicape — R-nnedy  againit  Debtor — A  sheriff  who  suffers  an  arreste 
)tor  to  escape  is  liable  in  his  official  character  and  not  as  bail.    Henci 
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iXPRESS  WARRANTIES  IN  SALES  OF  PERSONAL 

PROPERTY  IN  THE  UNITED  STATES 

AND  CANADA. 

Vb  have  recently  examined  the  law  relating  to  the  subject  of  the 
Warranties  implied  in  Sales  of  Personal  Property  in  the  United 
t«B  and  Canada,"  (22  Am.  Law  Reg.  85),  and  it  is  now  intended 
insider  the  legal  principles  that  are  applicable  to  the  subject 
izpreas  warranties,  as  laid  down  by  the  American  and  Canadian 
rts,  in  sales  of  a  similar  nature,  the  English  authorities  being 
J  reviewed  by  Mr.  Benjamin,  Q.  C,  in  his  work  on  Sales. 
X  will  be  convenient  to  examine  the  subject  of  express  warranties 
b  reference  to, 

.  Thb  Parties  to  the  Contract  op  Wabrantt  ;  Principal 
and  aoent. 

(a)  Creation  of  the  contract  of  warranty  hy  the  agent. 

(J)  Effect  of  the  contract  of  warranty  on  the  partiet. 

{c)  Scope  of  the  agent's  authority  to  warrant. 
.  The  Contract  o?  Warramty. 

(a)  Saks. 

(6)   Exchange*. 
'..  The  Remedies  of  thk  Parties. 

(a)  Remediet  of  the   buyer;  avoidance  of  the  contract  for 
fraud  of  the  seller. 

(6)  Action  for  breach  of  warranty, 
.  Measure  of  Dahaoe, 

'Oi.  XXXI.— TO  (SS3) 
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In  Tiee  v.  Gallup,  2  Hun  (if.  T.)  446,  th«  court  held  that  a 
eclal  agent  authorized  to  sell  a  horse  might  warrant  its  age,  kc  , 
d  in  Ezell  Y.  Franklin,  2  Sneed  (Tenn.)  236,  the  authority  to 
11  a  slave  waa  held  to  include  the  power  to  warrant,  and  Fenn  v. 
arriton,  was  cited. 

In  Nehon  v.  Cowmff  6  Hill  (N.  Y.)  336  [1844],  the  same  rule 
13  adopted ;  Bronbon,  J.,  said  :  "  But  a  warranty — and  ho  of  a 
presentation — is  one  of  the  usual  means  for  effecting  the  sale  of 
chattel;  and  when  the  owner  sells  by  an  agent,  it  may  be  pre- 
med  in  the  absence  of  all  proof  to  the  contrary,  that  the  agent 
8  been  clothed  with  all  the  usual  powers  for  accomplishing  the 
oposed  end.  So  long  as  the  agent  is  acting  within  the  general 
)pe  of  his  authority,  persons  dealing  with  him  are  considered  as 
aling  with  the  principal.  I  will  not  stop  to  inquire  whether, 
wid  is  to  he  regarded  aa  a  general  or  special  agent ;  for  if  he 
i8  only  a  special  agent,  hid  authority  to  warrant  the  quality  or 
nditioD  of  the  thing  sold  would  be  presumed  until  the  contrary 
peared;  Fenn  v.  Karrison,  4  T.   B.  177;  Sandford  t.  Handy, 

Wend.  (N.  Y.)  260."    See  also  Peters  v.  Fammorth,  15  Vt 
0,  and  Upton  v.  Suffolk  Co.,  ^c,  11  Cush.  (Mass.)  586. 
In  Bryant  v.  Moore,  26  Me.  84,  however,  a  warranty  of  oxen 

a  special  agent  was  held  to  he  invalid  as  against  the  principal. 
ad  in  Oroom  v.  Shaw,  1  Florida  216,  the  court  said;  '^Oliver 
this  case  seems  to  bare  acted  as  a  special  agent  of  Oroom,  and 
t  as  a  general  agent  He  had,  as  would  appear  by  the  evidence, 
power  to  tell,  but  there  ia  nothing  to  show  that  he  had  authority 
utarrarU-" 

In  Cooley  v.  Perrine,  12  Vroom  {N.  J.)  322  [1879],  the 
bject  waa  discussed  at  considerable  length  by  DixoN,  J.,  who 
Id  that  a  special  agent  authorized  to  sell  a  horse,  was  not,  in 
nsequence,  empowered  to  make  a  warranty  as  to  his  soundness. 
le  court  siiid,  the  agent  "was  clearly  only  a  epeci'd?  agent,  *  •  * 
i  instructions  were  to  sell  a  certain  horse  to  a  designated  person 

a  fixed  price.  Herein,  the  only  term  subject  to  any  appear- 
ce  of  ambiguity  or  indefiniteness,  was  the  direction  to  tell.  ♦  *  • 

sale  of  a  chattel  is  a  transfer  of  its  title  by  the  vendor  to 
a  vendee  for  a  price  paid  or  promised  :  1  Parsons  on  Contracts, 
9.  A  direction  to  sell,  therefore,  nothing  more  appearing, 
)uld  confer  upon  a  special  agent  no  authority  beyond  that  of 
reeing  with  the  purchaser,  in  regard  to  these  component  parties- 
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•  *  However  thia  may  be,  we  are  clear  that  he  haa  no  Buch^ 
uthority  in  a  case  like  this,  where  he  acts  as  agent  for  an  adminis- 
rator  iu  selling  the  goods  of  his  intestate.  The  nature  of  the  sale 
nd  the  representative  capacity  in  which  the  vendor  acts  in 
mploying  the  auctioneer,  preclude  any  implied  right  or  authority 
n  the  latter  to  make  a  warranty,  binding  on  the  administrator 
ersonally,  of  the  soundness  of  the  article  sold." 

Sometimes  the  right  of  the  agent  to  warrant  is  implied  from  a 
sage  of  the  trade:  The  Monte  AUegre,  9  Wheat.  616;  Anirewt 
.  Kneeland,  6  Cowen  (N.  Y.)  354 ;  Pearton  v.  Stoddard.  9  Gray 
Mass.)  199  ;  but  such  usage  must  be  a  reasonable  one  before  the 
gent's  right  to  warrant  will  be  implied  ;  as  for  example,  in  Dodd 
.  Farlow,  11  Allen  (Mass.)  426,  where  the  court  held,  a  usage  that 
ives  ft  broker  an  implied  authority  to  warrant  goods  sold  by  him  to 
e  of  a  merchantable  quality  is  inadmissible,  and  Biqelow,  C.  J., 
emarked :  "  It  is  liable  to  the  grave  objection  that  it  is  unreoson- 
ble,  and  so  contrary  to  the  ordinary  rules  by  which  the  relation 
f  principal  and  agent  is  regulated,  that  it  cannot  be  presumed  to 
ave  been  in  contemplation  of  a  vendor  in  employing  a  broker  to 
lake  a  sale  of  merchandise.  Even  if  the  usage  was  known  to  the 
endor,  he  would  have  a  right  to  disregard  it,  and  disavow  a  con- 
■act  made  in  conformity  to  it."  See  also  Biddle  on  Stock  Brokers, 
t  page  94. 

If  one  acts  in  behalf  of  another,  it  is  immaterial  as  respects 
lird  parties,  whether  he  does  bo  by  the  direction  or  request  of  the 
rincipal,  or  by  his  permission  merely  :  Fayet  al.  v.  Richmond,  43 
"^t.  25 ;  and  the  principal  is  bound,  if  he  ratify  the  acts  of  his 
gent  which  were  not  commanded  originally  by  him  to  be  per- 
)rmed:  Churchill  v.  Palmer,  115  Mass.  311;  ffiU  v.  North,  S4 
^t.  604;  Lane  \.  Dudley,  2  Murphy  (N.  C.)H9;  Guilford  \. 
IsAbaugh,  44  Iowa  519. 

(6)  Effect  of  the  contract  of  warranty  on  the  parties. — In  a 
ontract  of  warranty  the  principal  is  bound  by  the  statements  and 
epreaentationa  of  his  agent,  acting  within  the  scope  of  bis 
utbority:  Williamton  v.  Oandaley,  3  Ired.  (N.  C.)  349;  Fzell 
.  Franklin,  2  Sneed  (Tenn.)  242;  and  in  the  case  of  a  private 
gency  the  agent's  warranty  is  binding  on  the  parties,  if  a  usual 
■ne  in  the  trade  in  which  he  is  engaged  (see  cases  aiipra),  even  if  he 
iolate  therein  the  secret  instructions  of  his  employer :  Bryant  v. 
tfoore,   26   Me.  87   [1847];  Boothby  v.  Scales,   27    Wise.  635 
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_[1878].  Where  a  warranty  Ib  made  by  the  agent  for  an  i 
principal,  a  suit  will  lie  in  the  Utters  name  against  the  ] 
Jtuiz  V.  Norton,  4  Cal.  355 ;  but  if  the  agent  co^en 
own  name,  and  does  not  attempt  to  bind  his  principal  ( 
treaty  of  Sale,  the  latter  will  not  be  liable  to  the  purcht 
warranty  unless  he  afterwards  ratify  it :  Skinner  v. 
Porter  (Ala.)  308.  Where  the  agent  makes  a  false 
beyond  the  scope  of  his  instructions,  the  principal  by  a  i 
of  it,  renders  himself  liable  to  the  purchaser,  though 
agent,  unless  the  latter  can  show  deceit  on  the  princi) 
Ci-oom  V.  Shaw,  1  Fla.  217.  It  is  obvious  that  the  fi 
agency  must  very  clearly  appear  before  the  court  will 
representations  or  undertakings  of  the  agent  in  evidenC' 
gate  v.  Moffitt,  60  Ind.  104 ;  Skinner  v.  Ounn,  tupra. 
(c)  Scope  of  the  agent's  authoritif  to  warrant. — 1 
agent's  instructions  empower  bim  to  bind  his  princ 
warranty,  it  must  appear  that  he  has  acted  strictly  within 
of  his  authority — express  or  implied — before  the  warran 
held  valid. 

Thus  in  Upton  v.  Suffolk  Co.  MilU,  11  Gushing  {J! 
a  general  selling  agent  in  Boston,  warranted  in  the  ne 
principal  that  four  thousand  quarter  barrels  of  flour  so 
would  be  of  such  a  character  as  to  "insure  its  keeping  e 
voyage  to  San  Francisco,"  and  it  was  held  that  the  ax 
the  agent  to  sell  did  not  authorize  his  making  such  a 
warranty,  that  the  flour  should  keep  sound  during  a 
voyage,  in  which  it  must  twice  cross  the  equator.  Me 
remarked,  "what  is  the  extent  of  the  implied  &uth< 
general  selling  agent?  *  *  *  When  one  authorize 
to  sell  goods,  he  is  presumed  to  authorize  him  to  sell  in 
manner,  and  only  in  the  usual  manner,  in  which  goods 
of  that  sort  are  sold  :  Story  on  Agency,  §  60 ;  see  Shaw 
1  Cush.  228.  The  usage  of  the  business  in  which  a  gen 
is  employed  furnishes  the  rule  by  which  his  authority  is 
Hence,  a  general  selling  agent  has  authority  to  sell  on  c 
to  warrant  the  soundness  of  the  article  sold,  when  su 
usage:  Goodenow  v.  Tyler,  7  Mass.  36;  Alexander  v. 
Campb.  555 ;  NeUon  v.  Cowing,  6  Hill  336 ;  2  Kent  I 
ed.)  622  ;  Russell  on  Factors  68 ;  Smith  on  Master  an 
128,  129.     But  as  stocks  and  goods  sent  to  auction  are  r 
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d  on  credit,  a  stockbroker  or  auctioneer  has  no  authontj  so  to 
1  them,  anleas  he  has  the  owner's  express  direction  or  consent : 
auhire  V.  Sims,  1  Campb.  258  ;  8  Chit.  Law  of  Com.  and  Man. 
^  ;  1  Bell  Com.  388  ;  and  it  was  said  bj  Mr.  Justice  TuOHPSOM, 
Wheat,  647),  that  auctioneers  have  only  authority  to  sell,  and 
;  to  warrant,  unless  specially  instructed  so  to  do.  As  there  is 
evidence  n6i  suggestion  of  a  usage  to  sell  flour  with  the 
lardous  warranty  that  it  shall  keep  sweet  during  a  sea  voyage,  in 
ich  it  must  twice  cross  the  equator,  we  deem  it  quite  clear  that 
:hing  short  of  an  express  authority  conferred  on  the  agent,  would 
power  him  to  bind  them  by  snch  a  warranty." 
In  Palmer  v.  Batch,  46  Mo.  585,  the  selling  agent  warranted 
linst  a  seizure  by  the  governnient  under  the  revenue  laws.  The 
irt,  while  admitting  the  doctrine  of  the  right  of  the  selling 
;nt  to  warrant  the  quality  or  condition  of  the  article  sold,  said  : 
Jut  the  warranty  counted  upon  in  the  plaintiff's  petition,  as  we 
^e  seen,  is  not  of  that  character;  it  extends  to  and  assumes  to 
rrant  the  plaintiffs  against  gratuitous  and  unwarrantable  inter- 
ences  with  the  subject  of  the  sale.  Such  warranties,  it  is 
}rehended,  are  of  rare  occurrence.  The  authority  of  an  agent 
make  them  is  not  inferable  from  a  naked  ^reneral  authority  to 

&nd  in  Richmond,  fc,  Co.,  v.  Farguar,  8  Blackf.  (Ind.)  89, 
was  held,  that  the  power  given  by  the  seller  of  certain  sacks 
wool,  to  one  to  weigh  and  deliver  them  does  not  authorize  him 
warrant  as  to  the  quality  of  the  wool.  See  also  Smith  v.  Tracy, 
N.  y.  79  ;  Dodd  v.  Farlow,  tupra. 

V'hen  the  contract  of  sale  and  warranty  is  completed,  the  authority 
the  agent  usually  ends,  for  "  it  does  not  follow  that  if  a  person 
authorized  to  sell  the  property,  his  agency  continues,  so  as  to 
■mit  him  to  rescind  the  sale  or  adjust  the  damages  which  the 
idee  may  eustain  by  a  breach  of  the  warranty.  The  transaction 
:M>mplete  by  the  sale,  and  the  rights  of  the  parties  have  become 
ited,  the  one  in  the  thing  sold,  and  the  other  in  the  price."  Per 
LLiER,  C.  J.,  in  Bradford  v.  Buth,  10  Ala.  887. 


II.  Thb  Contract  op  Warsantt. 

{a)  Salet. — It  is  not  necessary,  in  order  to  constitute  a  warranty, 
it  the  seller  should  use  the  word  "  warrant :"  Mawkin*  v.  Pern- 
ton,  51  N.  Y.  198  ;  RoberU  v.  Morgan,  2  Cow.  (N.  Y.)  488  ; 
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>Dt  sonod  and  kind,"  and  contended  that  the  note  was  a  warranty 
'  the  age  of  the  horse  as  well  as  of  his  soundnesB.  Bat  the  court 
;ld  that  the  warranty  did  not  extend  to  the  horse's  age,  but  that 
ifl  words,  "  six  years  old,"  were  matter  of  description  only.  EasT- 
is,  J.,  said,  "in  order  to  make  the  warranty  apply  to  the  age, 
e  contract  mast  be  divided.  It  must  be  held  that  the  intention 
IS,  first,  to  warrant  the  age  by  implication,  and  then  to  make  an 
:pre3a  warranty  of  the  BoandneBS  and  kindness."  In  Morrill  v. 
^allact,  9  N.  U.  Ill,  plaintiff  purchased  eight  hundred  and 
rty-eight  pounds  of  lean  pork,  inquiring  at  the  same  time  of  the 
aintiff  whether  it  was  good,  as  there  appeared  to  be  some  unfavor- 
ile  appearances  in  it.  Defendant  stated  that  it  was  good,  and 
»a  not  aware  at  the  time  of  the  fact  of  its  being  tainted.  In  an 
tion,  the  pork  turning  out  bad,  the  court  instructed  the  jury  that 
lis  constituted  a  warranty,  and  on  appeal  a  new  trial  was  granted, 
;  the  judge  who  tried  the  case  thought  it  should  have  been  left  to 
le  jury  to  say  whether  the  expressions  of  the  vendor  were  a  war- 
nty  or  merely  an  expression  of  judgment,  though  the  rest  of  the 
lurt  thought  the  verdict  might  be  supported. 

See,  also,  Smith  v.  Juttiee,  13  Wise.  600 ;  Kerr  v.  Hhrader,  \ 
>ekly  Notes  of  Cases  {Ph'lla.),  33;  BeaU  v.  OlmaUad,  24  Vt. 
15 ;  Baird  v.  Matthew*,  6  Dana  (Ky.)  1  SI ;  Towell  v.  Qatewood, 

Scam.  (111.)  22;  Billmany.  WUcox,  30  Me.  ITO;  Foggart  v. 
lackweller,  4  Ired.  238 ;  Wolcott  v.  Mount,  38  N.  J.  496  ;  Baum 

Stevens,  2  Ired,  (N.  C.)  411;  Clark  v.  Rallg,  50  Iowa  275; 
reenthal  v.  Schneider,  52  How.  Pr.  (N.  Y.)  133 ;  Inge  v.  .Bond, 

Hawks  (N.  C.)  101;  Bi/me  v.  Jamen,  50  Cal.  624;  Ayres  v. 
arks,  3  Hawks  (N.  C.)  59 ;  Jacktm  v.  Orane,  61  Ga.  392 ; 
^cFarland  v.  Newman,  9  Watts  (Pa.)  55  ;  Baker  v.  Fawkea,  35 
.  C.  Q.  B.  302;  Brt/ee  v.  Parker,  11  S.  C.  337 ;  Sweft  v.  CoU 
\te,  20  John.  (N.  Y.)  203. 

It  also  follows  that  the  contract  of  warranty  must  he  made  pend' 
g  the  treaty  of  sale,  and  therefore  any  representations  made  prior 

thfl  treaty  as  mere  indncement  to  buy,  will  not  be  held  to  consti- 
te  a  warranty,  as  thus  for  example  in  Jackson  v.  Wetkerill,  7 

&  R.  (Pa.)  480,  the  seller  of  a  mare  said  repeatedly  to  the 
lyer  before  the  sale  that  he  was  "  sure  she  was  perfectly  safe,  kind 
id  gentle  in  harness,"  and  in  an  action  on  the  warranty,  the  court, 
I  appeal,  held  these  words  not  to  constitute  a  warranty  ;  and 
UNCAN,  J.,  said  the  seller  "might  have  very  truly  said  that  he 
Vol.  XXXI.— 71 
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rietc.  (Mass.)  853 ;   Van  Oatrand  v.  Reed,  1  Wend.  (N.  Y.) 
Oalpin  V.  Atwater,  29  Con.  93 ;  Pender  v.  Fohet,  1  D.  & 
1.  C.)  250  ;  Bond  v.  CTorA,  85  Vt.  577 ;  MuUain  v.  TkomoM, 
\  252. 

here,  however,  the  writing  ia  it  mere  meraorandum  of  the  Con- 
or receipt,  and  does  not  contain  all  the  terms  of  the  contract, 
evidence  is  admissible  to  explain  or  qualify,  &c.,  the  writing. 
,  in  Towell  v.  Gatewood,  2  Scam.  (III.)  23,  the  receipt  ran : 
.  E.  II.  Gatewood  bought  of  H.  k  I.  Towell,  two  thousand 
hundred  and  fif^y-one  pounds  good,  first  and  second  rate 
CO  at  94.56,  at  (132.79^.  Received  payment  by  the  hands 
,  Kirkham.  H.  T. — I.  T.,"  and  the  court,  on  appeal,  said 
"  could  not  consider  the  paper  in  question  as  containing  the 
Dce  of  the  bargain  entered  into  by  the  parties.  It  possesses 
of  the  constituent  parts  of  a  contract,  but  is,  in  form  and  in 
a  bill  of  parcels,  and  an  acknowledgment  of  the  receipt  of  the 
lase-money,  and  a8  such  was  properly  received  in  evidence ; 
t  does  not  follow  that  because  it  is  evidence  aa  far  as  it  goes, 
all  the  evidence  that  ought  to  be  received."  See,  also, 
[ford  V.  Manly,  13  Maaa,  139;  Haitmga  v.  Levering,  2  Pick. 
8.)  214 ;  Hogint  v.  Plympton,  11  Id.  97  ;  Filkin*  v.  Whyland, 
tarb.  (N.  Y.)  379;  Mevrick  v.  Bradley,  19  Md.  50.  The 
ring  cases  are  a  few  illustrations  of  what  writioga  the  courts 
held  to  be  descriptive,  and  what  to  constitute  a  warranty. 
Waaony.  Rowe,  16  Vt.  525,  the  bill  of  sale  was:  "W.  bought 
R.,  one  bay  horse,  five  yeara  old  last  July,  contidered  gound. 
S65.     Received  payment,  E.  R.,"  and  was  held  not  to  consti* 

I  warranty  of  eoundneSB. 

ff<mell  V.  Cowlea,  6  Grat.  (Va.)  393,  H.  hired  a  negro  from 
)  work  for  a  year,  and  gave  C.  his  bond,  which  bound  the 
to  pay  on  a  certain  day,  "$135,  being  for  the  hire  of  a  negro 
the  present  year,  by  the  name  of  Tom,  to  work  at  boat  buti- 
said  negro  to  be  clothed,"  &c.,  and  it  was  held  the  worda  to 
at  boat  butmea$  were  words  of  description  merely. 
It  in  Oramer  r.  Bradshaa,  10  John.  (N.  Y.)  484,  where,  by 

II  of  sale,  B.  bai^ined,  sold,  granted,  Ac,  "  a  negro 
in  slave  named,  &c.,  being  of  tound  vfind  and  limb,  and  free 
alt  difeate,"  the  court  held  these  words  not  to  be  descriptive, 
0  be  an  averment  of  a  fact,  and  in  consequence  to  constitute 
Tanty  of  soundnees. 
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,  the  court  held  the  warranty  to  extend  to  the  lameness.  See, 
1  Parsons  on  Contracts,  676,  note  h. 

was  formerly  sapposed  that  there  could  be  no  warranty 
iBt  a  future  event,  hut  It  seems  that  now  the  law  is  otherwise, 
vh  it  Is  difficult  to  find  authorities  that  decide  the  point.  On 
:iple,  there  is  apparently  no  reason  why  a  man  should  not  war- 
against  a  future  event. 

Oihom  V.  mcholtoti,  13  Wall.  654,  a  slave-owner,  in  1861, 
a  slave,  taking  from  the  purchaser  a  note  for  $1300,  and  the 
ving  bill  of  sale  was  executed:  "For  the  consideration  of 
iQ,  I  hereby  transfer  all  the  right,  title  and  interest  I  have  to 
rto  boy  named  Albert,  aged  about  twenty-three  years.  I  war- 
said  negro  to  be  sound  in  body  and  mind,  and  a  slave  for  l^e; 
I  also  warrant  the  title  to  Bald  hoy  clear  and  perfect," 

1869,  on  a  suit  on  the  note,  the  defendant  pleaded  the  war- 
t,  and  that  the  warranty  having  been  violated  by  the  Thir- 
h  Amendment  to  the  Constitution  of  the  United  States,  which 
ated  the  slave,  the  plaintiff  ought  not  to  recover.  To  this 
itiffs  demurred,  and  the  court  overruled  the  demurrer.  On 
al  to  the  Supreme  Court  of  the  United  States,  the  action  of 
lower  court  was  reversed,  and  the  Supreme  Court  held,  the 
n  lay,  on  the  ground  that  though  a  warranty  against  a  future 
t  is  valid,  yet,  an  ordinary  warranty  of  title  and  quiet  poBses- 
such  as  the  above,  never  was  contemplated  to  extend  to  and 
sovereign  act  as  the  passage  of  the  Thirteenth  Amendment, 
therefore,  was  not  violated  by  the  loss  of  the  slave,  by  virtue 
e  said  amendment.  The  reader  is  also  referred  to  the  cases  of 
iffright  T.  Stover,  31  Ga.  300 ;  Richardion  v.  Maion,  53 
:  (N.  Y.)  601 ;  Leggat  v,  Sandt,  ^c,  60  III.  158,  which  all 
to  recognise  the  validity  of  a  warranty  of  a  future  event, 
warranty  is  a  question  of  intention,  and  it  is  the  province  of 
ury  to  determine  the  weight  and  effect  to  be  attached  to  the 
U  affirmations  and  representations  of  the  seller:  Ayrea  r. 
ts,  3  Hawks  (N.  C.)  60 ;  Baitm  v.  Steveng,  2  Ired.  (N.  C.) 
;  Alexander  v.  Dutton,  58  N.  H.  282 ;  Baker  v.  FawkeB,  35 
:.  Q.  B.  302 ;  Bennet  v.  Tregent,  24  U.  C.  C.  P.  565 ; 
hby  V.  Seah»,  27  Wise.  626 ;  Bradford  v.  Bwih,  10  Ala.  386 ; 
'te  V.  Maton,  8  Cowen  (N.  Y.)  25 ;  Chisholm  v.  Proudfoot, 
r.  0.  Q.  B.  203 ;  Foggart  v.  Blaekweller,  4  Ired.  (N.  C.)  238 ; 
1  V.  Buck,  46  Md.  358 ;  Humphreyt  v.  Comline,  8  Blackf. 
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King,  3  Jones  (N.  C.)  4 
Kittle^  V.  Filzpatrick,  4  H( 
taly  (N.  Y.)278;  McDona 
V.  Wallace,  9  N.  H.  Ill ; 
I  57 ;  Roger»  v.  Ackerman 
lelow,  10  Allen  {Mass.)  24f 
I.)  282;  />«jfv. /i-y,  8St« 
Dev.  (N.  C.)  46;  McGreg^ 
k  V.  Mo»eUy,  IS  Wend.  (N. 
Iowa  399 ;  JVe/«on  v.  Bigge 
5  111.  81;    Warren,  y.  Phil 

Green,  66  N.  C.  596 ;  5(0 
But  where  the  contract  has 
n  question  for  the  court  to 

Buck,iS  Md.  858;  Osgo 
.  V.  Lingo,  62  Ala.  230 ;  W 
ffing  cases  are  a  few  illust 
;ie8  :  in  Blythe  v.  Speake,  1 
if  eale,  granting,  &c.,  "a  ne 
'  Sam,  about  twentj-eight  < 
(cept  one  finger  stiff),  in  mi 
of  eoundneas ;  and  that,  tl 
nty  applicable  to  title  odIj 

13  Wend.  (N.  Y.)  277,  1 
lame,  and  he  answered  ihe 
be  a/raid  to  tcarratU  her, 
r  as  he  knew.  In  a  suit 
ig  proved  to  have  been  lac 
>s  heard,  gave  judgment  foi 
he  Court  of  Common  Pleas, 
J.,  saying,  he  thought  enou 

,  10  N.  C.  226,  plaintiff  d« 
;old  mine,  asked  the  price, 
"  but  for  the  death  of  my 
lou  buy,  I  will  warrant  yo 
me  up  in  &few  dayi  and  v 
haft  is  full  of  water,  I  will 
said,  if  you  will  do  the  wc 


PERSONAL  PHOFEBTY  IH  U.  S.  AND  CANADA.  567 

t  you  will  make  your  money  in  ten  dayi.    Plaintiff  said,  I  will  do 

The  jury  found  for  the  defendant,  on  a  suit  on  the  warranty,  and 
appeal  this  was  upheld.  The  court  remarked,  that  the  judge 
i«  instructed  the  jury  that  if  from  the  whole  conversation,  they 
jld  conclude  "  that  the  word  warrant  was  used  as  a  word  of  high 
imendation  and  praise,  so  as  to  induce  the  trade,  and  not  as 
orting  an  undertaking  to  make  good  in  damages  if  the  money 

not  made  in  ten  days,  the  defendant  would  not  be  liable  in  this 
on,"  and  this  was  substantially  correct. 

n  McFarland  v.  Newman,  9  Watts  (Pa.)  55,  the  court  below 
rged  the  jury  that  "  a  positive  averment,  made  by  the  defendant 
the  time  of  the  contract,  of  a  material  fact,  is  a  warranty : 
I  it  w  part  and  parcel  of  the  contract."  Held  on  appeal  to 
error.  GiBSON,  J.,  said:  "The  naked  averment  of  a  fact  is 
a  warranty,  •  •  *  the  jury  must  he  satisBed  from  the 
lie,  that  the  vendor  actually  and  not  constructively  consented 
)e  bound  for  the  truth  of  bis  representations,  *  •  •  but  a 
ed  affirmation  is  not  to  be  dealt  with  as  a  warranty,  merely 
■use  the  vendee  had  gratuitously  relied  on  it."  See  Foster  v. 
dwell,   18    Vt.   176;   but  see   also  Kenner  v.   Barding,   85 

26. 

nDuffy.Ivjf,  8  Stew.  (Ala.)  140,  a  receipt  running:  "Received 

4.   D.,   "   "   •  for  a  negro  named  Charity,    which    I  warrant 

defend  unto  the  said  D.,"  was  held  to  constitute  a  warranty 
nundnesa  and  title ;  see,  however.  Bowan  v.  Silteman,  4  Ired. 

C.)  46. 

n  Stroud  T.  Pierce,  6  Allen  (Mass.)  41(j,  the  ruling  of  the 
rt  below  was  that,  "  a  representation  that  a  pianoforte  ia  well 
ie  and  up  to  concert  pitch,  is  a  representation  of  fact,  which, 
iroved  to  he  false,  as  between  a  seller  making  the  representation 

a  buyer  relying  npon  it,  would  authorize  the  buyer  to  recover." 

appeal.  Chapman,  J.,  said :  "  The  word  representation  was 
onbtedly  used  here  as  synonymous  with  affirmation,  and  there 

be  no  doubt  that  such  an  affirmation  is  a  warranty.  *  *  * 
:  defendant  contends  that  it  should  have  been  left  to  the  jury  to 
,  whether  this  language  was  used  with  the  intention  of  affirm- 

the  fact,  or  of  eicpressing  an  opinion.  But  tbe  intent  of  the 
ty  is  immaterial." 

'he  following  diseases  have  been  considered  to  constitute  a 
icb  of  warranty  of  soundness  in  the  sales  of  horses :   "  The 
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nterpreution  &ni  efTect.  Upon  a  careful  examination  of  the 
)  apparently  in  conflict,  it  will  be  found  that  they  do  not  differ 
lucb  in  legal  principles  as  in  their  application  to  particular 
).  •  •  *  Under  the  contract  of  warranty  claimed  by  defend- 
,  the  rights  and  liabilities  of  the  parties  were  fixed  and  well 
led  by  the  general  principles  of  the  common  law.  To  author- 
he  defendants  to  maintain  an  action  for  breach  of  warranty,  it 

not  necessary  that  they  should  examine  the  butter  at  once. 

•  If  they  knew  the  usage  *  *  •  and  made  an  express  con- 
;  of  warrftity,  it  must  be  presumed  that  they  were  not  satisfied 

their  rights  and  liabilities  under  the  usage,  and  therefore  made 
ixpress  contract.  *  ■  *  The  usage  was  local.  If  not  known 
e  parties,  it  could  in  no  event  affect  their  rights  and  liabilities." 

following  cases  were  cited  by  the  court :  Dickin»on  v.  Guy,  7 
n  (Mass.)  29;  Dodd  v.  Farlow,  11  Id.  426;  PoUer  v. 
!k,  103  Mass.  68;  Davis  v.  Galloupe,  111  Id.  121;  Brown 
¥o»ter,  113  Id.  136;  fftukina  v.  Warren,  115  Id.  514; 
ender  v.  Bintmore,  55  N.  Y.  200;  Coxe  v.  Eeialey,  19  Pa. 
243 ;  WetkeHU  v.  NeiUon,  20  Id.  448 ;  Barnard  v.  Kellogg, 
Vail.  383 ;  Randall  v.  Smith,  63  Me.  105 ;  Packard  v.  Earle, 

Mass.  280 ;  Walla  v.  Bailey,  49  N.  Y.  464  ;  Fiaher  v.  Sar- 
,  10  Cush.  (Mass.)  250;  Dodge  v.  Favor,  15  Gray  (Mass.)  82. 
n  express  warranty  usually  precludes  the  idea  of  an  implied 
'anty,  on  the  principle  of  expreaaio  unius  eat  excluaio  alteriut : 
'd  T.  Aahe,  1  Strobh.  (S.  C.)  407 ;  Duff  v.  Jvy,  3  Stew. 
,.)  140 ;  Stucky  v.  Clybum,  Cheves  (S.  C.)  186. 
I  Wella  V.  i§)earg,  1  MoC.  (S.  C.)  421,  however,  it  was  said 
,  though  the  above  was  the  general  rule,  yet,  there  were  certain 
ptions  to  it ;  and  the  court  held  that  an  express  warranty  of 

did  not  exclude  an  implied  warranty  of  soundness.  See,  also, 
}het  r.  Banka,  Id.  537. 

ut  a  man  may  make  an  express  warranty,  where  one  would  be 
ied,  if  nothing  had  been  said :  Gill  v.  Kaufman,  16  Kan. 

)  Exchange. — In  an  exchange  as  welt  as  a  sale,  it  is  not 
ssary  to  use  the  word  warrant  to  bind  the  seller  by  a  warranty, 
the  same  rule  that  applies  to  sales  governs  exchanges  in  this 
ect:  WhUney  v.  SiUton,  10  Wend.  (N.  Y.)  411 ;  so  in  Morgan 
'owera,  66  Barb.  (N.  Y.)  35,  it  was  held  where,  during  the 
itiations  for  the  exchange  of  a  cow  for  a  mare,  defendant  told 


veil  enough, 
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most  do  80  within  a  reasonable  time.  See  Draper  v.  Sweet,  66 
rb.  (N.  Y.)  145  ;  ffom  v.  Buck,  48  Md.  358. 
Where  the  bujer  maintaiiiB  a  defence  to  an  action  for  the  price 
goods  on  the  ground  of  fraud,  the  same  facts  must  be  proved 
ich  would  be  necessary  to  maintain  an  action  for  damages  for 
:eit  in  the  sale  of  goods ;  see  King  v.  Eagle  Mill*,  10  Allen 
ass.)  541.  That  is  to  say,  the  representation  of  the  seller  must 
false,  and  it  must  also  be  proved  that  he  knew  of  its  falsity;  see 
iceding  case,  also  Bond  v.  Clark,  35  Vt.  577,  The  question 
8  discussed  at  considerable  length  by  Story,  J.,  in  Hough  v. 
ehardgon,  3  Story  659,  and  at  page  690,  he  said :  "  And  here 
,8  important  to  state  that  both  fecta  must  concur ;  there  must  be 
36  and  material  representations,  and  the  purchaser  must  have 
rchased  upon  the  faith  and  credit  of  such  representations.  It  is 
:  necessary  that  he  should  have  solely  relied  on  these  representa- 
ns.  It  is  sufficient  if  they  constituted  a  part  of  the  reg  gestce, 
m  which  he  relied  and  without  which  the  purchase  would  not 
re  been  made.  There  is  another  consideration  applicable  to  the 
cumstances  of  the  present  case,  which  is  fully  sustained  by  the 
le  of  Atwood  v.  Small,  in  the  House  of  Lords  (6  CI.  &  Fin. 
2),  and  which,  perhaps,  cannot  be  more  briefiy  expressed  than 
has  been,  with  a  slight  adJiiion,  in  the  marginal  note  of  the 
)orteb.  If,  upon  a  treaty  for  the  sale  of  property,  the  vendor 
kes  representations  (touching  the  nature  and  character  and  value 
that  property)  which  he  knows  to  be  false,  the  falsehood  of 
ich  the  purchaser  has  no  means  of  knowing,  but  he  relies  on 
tra,  a  court  of  equity  will  rescind  a  contract  so  entered  into, 
hough  it  may  not  contain  the  misre presentations.  But  it  will 
I:  rescind  without  the  clearest  proof  of  the  fraudulent  misrepresent 
ions,  and  that  they  were  made  under  such  circumstances  as  show 
it  the  contract  was  based  on  them.  But  if  a  purchnser,  choos- 
;  to  judge  for  himself,  does  not  avail  himself  of  the  knowledge 
means  of  knowledge  open  to  him  or  to  his  agents,  he  cannot  be 
ird  to  say,  that  he  was  deceived  by  the  vendor's  misreprescn ta- 
ns, the  rule  being  caveat  emptor,  an<l  the  knowledge  of  liis 
ints  being  as  binding  upon  him  as  his  own  knowledge.  Now, 
3  doctrine  ia,  in  both  its  aspects,  just  as  true  as  to  gross  misrepre- 
itations,  made  by  mistake,  going  to  the  essence  of  the  bargain, 
it  is  to  the  misrepresentation  founded  in  fraud.  I  do  not  say, 
rally,  but  in  construction  of  law.     If  the  purchaser  relies  on 
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13  deceived,  he  does  not  buy  what  he  intei 
\}  do  what  he  would  not  otherwise  have  done 
3r  hand,  in  cases  of  mistake,  the  bargain  mi 
trict  faith  and  reliance  upon  such  gross  m 
I  if  the  purchaser  has  acted  upon  his  ov) 
id  by  such  misrepresentations,  and  has  with 
full  means  of  knowledge,  and  has  declined 
n  he  has  no  right  to  complain  of  his  bargain 
iroof  should  be  clear  that  there  has  been  gn 
and  that  the  purchaser  has  been  seduced  : 
:m."  The  reader  is  also  referred  to  the  fo 
tions,  and  the  language  the  courts  hare  ui 
!adUif  T.  Clinton,  fc,  Co.,  13  Ohio  St.  502 
.lien  (Mass.)  413 ;  Stone  v.  Denny,  4  Mete,  i 
Zeim,  2  Md.  495 ;  Blythe  v.  Speake,  23 
Leach,  8  Neb.  530 ;  Larey  v.  Taliaferro,  ■ 
%ayer,  7  Fed.  Rep.  622  ;  Wermer  v.  Clei 
Wd  V.  Grow,  39  Id.  88. 
V.  Andrews,  56  N.  Y,  83,  however,  it  was 
lent,  which  the  seller  knowingly  made  with 
f  an  article  for  the  purpose  of  obtaining  a  i 
tustain  an  action  for  fraud,  by  the  purchase 
le  ground  that  there  is  a  broad  distinctioi 
ation  of  quality,  or  title,  or  soundness,  and 
:t  to  the  latter  the  purchaser  must  alway: 

jngfor  breach  of  warranty. — Where  there  ie 
nt  representation  but  the  seller  is  guilty  of 
warranty,  the  buyer  may  proceed  against 
le  case  for  the  tort,  or  in  assumpsit  for  bre 
diately  on  the  breach :  Freyman  v.  Knechl 
V.  atrong,  10  Vt.  457  ;  Bennett  v.  Trege^ 
but  in  the  case  of  an  express  warranty  a  i 
and  need  not  bo  proved.,  See  House  v.  F& 
.  Rom  v.  Mather.  47  Barb.  582;  Chuhoh 
C.  Q.  B.  203  ;  Vanlear  v.  Earle,  26  Pa. ! 
le  the  plaintiff  to  recover  in  an  action  foi 
warranty,  it  is  not  necessary  to  relum  the  gi 
i  Md.  358  ;  Vincent  v.  Leland,  100  Mass 
Teiman,  45  Cal.  573  ;   Thompson  v.  Botts, 
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ighet  V.  Bank;  1  McC.  (S.  C.)  537  ;  Douglaat  Mfg  Co.  v. 
irdner,  10  CubIk  (MasB.)  88;  Waring  v.  Matm,  18  Wend. 
.  Y.)  425 ;  Muller  v.  Eno,  14  N.  Y.  597  ;  Butt  v.  Eckler,  41 
.  488;  Day  v.  Pool,  52  Id.  416;  and  in  an  action  for  the  price, 
!  defendant  may  give  in  evidence  the  breach  of  a  warranty  in 
oinotion  of  damages  and  retain  the  goods:  Steiglemon  v. 
friei,  1  S.  &  R.  (Pa.)  476;  Polhemut  v.  Heiman,  45  Cal.  573; 
■rlei)  V.  Balek,  23  Pick.  (Maas.)  283. 

In  some  states  for  a  breach  of  an  express  warranty,  in  the  absence 
fraud  the  buyer  may  rescind  the  contract  and  return  the  goods 
in  Massachusetts.  See  Bryant  v.  Iiburgh,  13  Gray  (Mass.) 
7.  In  other  states,  however,  the  rule  seems  to  be  the  other  way, 
i  the  remedy  is  on  the  warranty  alone,  and  in  the  absence  of 
nd  the  buyer  cannot  rescind  the  contract.  See  Kase  v.  John, 
Watts  (Pa.)  107;  Freyman  v.  Knecht,  78  Pa.  St.  141;  Rtut 
EMtr,  41  N.  Y.  488 ;  Bay  v.  Pool,  52  N.  Y.  416 ;  Reed  y. 
tndaU,  29  N.  Y.  858. 

IV.  Measdkb  of  Dauage. — The  measure  of  damage  where 
3  goods  have  not  been  returned,  for  a  breach  of  warranty,  is  the 
ference  between  the  actual  value  of  the  article  sold,  and  the 
lue  of  the  article,  had  it  conformed  to  the  warranty :  Tattle  v. 
■own,  4  Gray  (Mass.)  457 ;  Loovtie  v.  Oroviwell,  8  Law  Rep. 
6 ;  Pinney  v.  Andrui,  41  Vt.  632  ;  Freyman  v.  KiiecU,  78  Pa. 
.141;  Thornton  v.  Thompson,  A  Bm.  (Va.)  121 ;  Mo\iitony. 
rvton,  39  Me.  287;  Cary  v.  Gruman,  4  Hill  (N.  Y.)  625; 
'■99*0  V.  Braggiotti,  7  Gush.  (Mass.)  166 ;  Cotkeri  v.  Keever,  4 
..  St.  168  ;  Tatum  v.  Mohr,  21  Ark.  351 ;  and  it  has  been  held ' 
it  the  price  paid  is  strong  evidence  of  what  the  article  would 
ve  been  worth,  if  sound :  Cary  v.  Gruman,  lupra  ;  Thornton  v, 
'lompion,  lupra ;  Reggio  v.  Braggiotti,  iv/pra.  Where  the 
ode  have  been  returned,  the  measure  of  damage  would  be  the 
lole  price.  See  Kimball  v.  Cunningham,  4  Mass.  502 ;  Conner 
ffenderion,  15  Mass.  319.  So  also  where  the  goods  prove 
terly  worthless  the  same  rule  would  probably  apply :  see  WilUam- 
n  V.  Camaday,  3  Ired.  (N,  C.)  349;  Conner  v.  Hendenon, 
pra.  Where  the  seller  sues  for  the  price,  the  buyer  may,  as  we 
ve  sfeen,  prove  the  breach  of  warranty,  in  reduction  of  damages : 
arrington  v.  Stratton,  22  Pick.  (Mass.)  510;  Mixer  v.  Cobvm, 
.  Mete.  (Mass.)  561;  Dorr  v.  Fither,  1   Gush.  (Mass.)  271. 
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Error  to  the  District  Court  of  Lucoa  county. 

Patrick  Morrissey,  defendant  in  error,  commeDced  an  action  it 
16  Court  of  Common  Pleas  of  Lucas  county,  against  the  UnioE 
Manufacturing  Company,  plaintiff  in  error,  for  damages  alleged  t< 
ive  been  sustained  by  bim  while  in  the  service  of  the  company, 
irough  the  company's  negligence  in  famishing  him  hazardous  ant 
isafe  machinery  to  use,  and  placing  over  bim  an  incompeten 
reman. 

The  company  vas,  in  the  year  1S7S,  and  had  been  some  timi 
■fora,  engaged  in  manufacturing  wood  paila.  Morrissey  wag  injurc( 
r  having  a  portion  of  his  hand  cut  off  while  he  was  at  work  apoi 
machine  known  as  a  "  pail-lathe,"  which  was  composed  in  part  of 
circular  saw,  a  jointer,  and  a  bed  or  carriage  commonly  called  i 
bunk" — all  used  in  the  several  operations  necessary  to  make  i 
lil,  such  as  cutting  off  the  staves  to  equal  lengths,  jointing  them 
iming  out  the  inside,  turning  off  the  outside,  etc. 

One  Tivnan  was  the  foreman  of  the  room  in  which  Morrisse; 
as  at  work  when  injured,  and  aa  such  bad  charge  of  all  the  mei 
id  machinery  in  the  room.  It  was  the  foreman's  duty  to  manag< 
id  control  the  men  and  see  that  the  machinery  was  kept  in  goo< 
der  and  condition. 

On  the  morning  of  the  injury,  the  foreman  directed  Morrissey,  whi 
id  for  sixteen  months  been  at  work  under  him  on  the  lathe,  to  g 
'  work  on  the  part  known  as  the  "  jointer."  lie  had  worked  oi 
le  jointer  before  this  time  for  about  six  months.     The  jointer  wa 

bad  condition,  and  Morrissey  called  the  foreman's  attention  to  i1 
ying  in  reference  to  what  is  known  as  the  bunk,  "  there  ought  t 
i  something  done  with  that."  The  foreman  replied,  "you  joint 
w  staves,  get  out  some  staves  to  keep  these  fellows  going,  and 
ill  take  it  up  stairs  and  get  it  fixed."  Morrissey  thereupon  com 
enced  jointing,  and  shortly  after,  by  reason  of  the  defect  in  th 
ink,  his  hand  was  forced  against  the  saw  teeth  and  he  was  hurt  a 
ated  in  his  petition.  About  two  weeks  before  he  was  injured,  h 
!ard  the  foreman  say  to  one  of  the  workmen,  named  Fuller,  wh 
id  called  his  attention  to  the  bunk's  need  of  repair,  "  I  want  yo 
I  keep  on  working  until  we  get  a  lay  off,  and  I  will  get  it  fixed." 

In  the  Court  of  Common  Pleas,  the  testimony  tending  to  show  th 
3gligence  of  the  company,  and  all  the  fucts  of  the  case  haviu] 
xn  given  to  the  jury,  the  court,  upon  the  motion  of  the  defendant 
ok  the  consideration  of  the  case  from  the  jury,  and  directed  ; 
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omptained  of  the  same  to  the  foreman,  who  promised  him  that  th( 
efecta  in  the  machiae  should  be  remedied,  and  ordered  him  tt 
antinue  at  his  work.  He  thereupon  began  work  at  once  at  thi 
Dinter,  and  in  a  short  time  thereafter  was  injured  through  iti 
efects,  before  an;  steps  were  taken  to  remedy  them.  As  a  fac 
rhich  was  taken  to  be  bejond  dispute,  the  court  charged  the  jurj 
hat  the  company  was  guilty  of  gross  negligence.  But  the  court,  ii 
iew  of  another  fact  beyond  dispute  viz.,  that  Morrissey  worked  a 
be  machine  with  knowledge  of  its  defective  condition,  evidently 
onsidered  it  a  settled  principle  that  such  knowledge  was,  as  mattei 
f  law,  conclusive  of  contributory  negligence  on  his  part ;  ant 
^ored  the  importance  of  other  material  questions  of  fact  no 
eyond  dispute,  which  might  tend  to  qualify  or  limit  the  legal  effec 
f  such  knowledge,  and  which  should  have  been  submitted  by  thi 
ourt  to  the  consideration  of  the  jury.  After  the  promise  made  ti 
lomssey  himself  by  the  foreman  that  the  jointer  should  be  "  fixed,' 
nd  after  hearing  the  foreman  promise  the  same  thing  two  week: 
efore  to  another  workman,  it  became  a  material  question  of  fact  fo 
be  jury  to  determine,  under  proper  instructiooB  from  the  court 
'hether  Morrissey,  after  acquiring  such  knowledge,  continued  such  i 
3ngth  of  time  in  the  service  of  the  company  aa  to  constitute  a  waive 
n  bia  part  of  the  defects  in  the  machine.  Whether  he  afterward 
emained  in  the  employment  of  the  company  because  of  his  relianc 
n  the  promise  of  the  foreman  to  put  the  jointer  in  repair,  am 
'hether  the  jointer  was  out  of  repair  to  such  an  extent  that  a  mai 
f  ordinary  care  would  not  continue  to  use  it,  even  after  a  promis 
)  put  it  in  good  repair,  were  also  questions  of  fact  which  shoul 
ave  been  left  to  the  determination  of  the  jury,  under  prope 
iBtructions  from  the  court.  But  it  could  not,  in  order  to  take  th 
ase  from  thcjury,  that  the  knowledge  alone  of  the  defects  in  th 
lachinery,  and  continuing  to  use  the  same,  as  matter  of  la« 
dmitted  of  no  rational  inference  but  that  of  negligence,  wher 
ich  knowledge  is  taken  in  connection  with  the  fact  that  Morrisse 
omplained  to  the  foreman  of  the  defects,  and  received  from  hii 

promise  that  they  should  be  remedied. 

The  court  below  applied  the  doctrine  in  all  its  latitude,  withoi 
ny  qualifications  in  the  light  of  Other  facts  and  circumstances  o 
be  case,  that  if  one  knowingly  and  voluntarily  exposes  himself  t 
anger  by  using  dangerous  machinery,  he  can  not  be  said  to  t 
without  any  fault  or  negligence  on  his  part,  and  therefore  can  nc 

v«L.  XXXI.—: 
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recover  for  injuries  suffered  by  bim  in  consequence.  Th&t 
knoTrleJge  of  the  unsafe  condition  of  the  machinery  nsed  is 
most  imjiortanC  elemeot  in  dcterinining  the  question  of  contribatoi 
negligence  there  can  be  do  doubt.  Alone  and  unexplained,  it  ma 
under  some  circumstances,  be  conclusive  that  the  injured  part;  w 
willing  to  assume  the  attendant  rigks,  and  waive  all  objccCioDS  toll 
defects  that  rendered  the  machinery  hazardous.  But  such  knowlcdi 
on  the  part  of  one  induced  to  remain  in  the  service  of  an  employ 
byapromise  to  remove  the  cause  of  danger,  is  not  of  itself,  inpoJDCi 
law,  an  answer  sufficient  to  exonerate  a  defendant  who  has  omilli 
to  supply  machinery  that  is  safe  and  proper.  Belying  upon  em 
inducement  held  out  by  their  employers,  the  most  prudent  wor 
men  will  often  take  risks,  not  merely  on  account  of  their  ov 
necessities,  but  in  consideration  of  their  employers,  whose  inlerei 
require  their  continued  service.  Under  such  circumstaQcea  i 
weight  of  Huthority  is  in  accord  with  the  language  of  Willes,  J , 
Bolmes  v.  Worthington,  2  Foster  &  Fin.  533.  "  If  the  defends 
knew  of  the  defect  and  undertook  to  repair  it,  and  the  plaintiflfve 
on  working,  relying  on  their  repairing  it,  then  they  were  liabi 
If  the  plaintiff  complained  of  the  defect,  and  the  defends 
promised  that  it  should  be  remedied,  he  is  not  to  be  deprived  of  1 
remedy  merely  because,  relying  on  their  promise,  he  remained 
their  employment." 

To  the  same  effect  was  the  judgment  in  Clarke  v.  Holmet,  T  1 
&  N.  937,  in  the  Exchequer  Chamber,  on  appeal  from  the  decisi 
of  the  Court  of  Exchequer.  In  that  case  the  plaintiff  was  employ 
by  the  defendant  to  oil  dangerous  machinery.  At  the  time  t 
plaintiff  entered  upon  the  service,  the  machinery  was  fenced,b 
the  fencing  became  broken  by  accident.  The  plaintiff  complain 
of  the  dangerous  state  of  the  machinery,  and  the  defendant  promia 
him  that  the  fencing  should  be  restored.  The  plaintiff,  withe 
any  negligence  on  his  part,  was  severely  injured  in  conseqnei 
of  the  machinery  remaining  unfenced.  It  was  held  in  t 
Exchequer  Chamber — affirming  the  judgment  of  the  Coart 
Exchequer — that  the  defendant  was  liable  for  the  injury.  Chi 
Justice  CocEBURN,  in  delivering  his  opinion,  very  forcibly  drei 
distinction  between  the  case  of  an  employee  who  knowingly  enx 
into  an  engagement  to  work  on  defective  machinery,  and  that 
him  who  in  the  course  of  his  employment  discovers  its  defect! 
condition,  but  is  induced   to  remain  in  the  same  service  by  t 
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mantcr  protniaing  him  to  remedy  the  derect.  If  the  master  in  sai 
1  case  fails  to  fulfil  his  obligation,  the  employee  caonot  be  held 
bave  waived  his  right  to  hold  the  master  reeponsible. 

The  rule  recognised  in  the  English  courts  has  been  followed  1 
the  Supreme  Court  of  the  United  States  in  the  recent  case  ( 
Hough  V.  Railway  Co.,  100  U.  S.  213.  In  that  case  the  engine 
biid  a  knowledge  of  a  defect  in  the  engine,  and  complained  there< 
;o  both  the  master  mechanic  and  the  foreman  of  the  round  houB 
rhey  promised  'that  it  should  be  promptly  remedied.  But  tl 
marl  below  seemed  to  attach  no  consequence  to  the  engineer's  coi 
alaint,  or  the  promise  made  to  him.  Under  the  instructions  give 
f  the  engineer  worked  the  engine  with  knowledge  of  its  defect,  tl 
jury  were  to  find  for  the  company,  although  he  may  have  been  ju 
ified  in  relying  upon  the  promise  made  to  him  that  the  defect  sbou 
)e  remedied.  The  instruction  in  that  branch  of  the  case,  involvir 
.he  question  of  contributory  negligence  on  the  part  of  the  enginee 
ras  considered  by  the  supreme  court  misleading  and  erroneou 
lustico  Harlan  cites  approvingly  the  language  of  Mr.  Cooley  in  h 
iFork  on  Torts:  "  If  the  servant,  having  a  right  to  abandon  the  se 
rice  because  it  is  dangerous,  refrains  from  doing  so  in  considerati( 
)f  assurances  that  the  danger  shall  be  removed,  the  duty  to  remo' 
he  danger  is  manifest  and  imperative,  and  the  master  is  not  in  tl 
exercise  of  ordinary  care  unless  or  until  he  makes  his  assurano 
;ood.  Moreover,  the  assurancea  remove  all  ground  for  the  argumei 
hat  the  servant  by  continuing  in  the  employment  engages 
issnme  the  risk." 

In  view  of  the  whole  current  of  authority,  and  in  the  light  c 
enson,  we  are  led  to  the  conclusion  that  under  the  circumstano 
if  the  case  at  bar  Morrissey's  knowledge  of  the  defective  state  < 
he  machine  which  he  was  using  and  continued  to  use,  was  not,  i 
natter  of  law,  conclusive  of  contributory  negligence  on  his  par 
^uch  knowledge,  however,  was  a  prominent  fact  in  the  case,  i 
)e  taken  into  consideration  by  the  jury  in  connection  with  a 
he  other  facts  and  circumstances,  in  determining  the  questic 
whether  his  own  negligence  contributed  to  the  accident  by  whic 
le  was  injured. 

The  judgment  of  the  district  court  must  he  affirmed. 

Judgment  accordingly. 

Tbe  qnenion  iaTolred  in  tbis  cam  ia :  roan  M  repair  defective  machinerj  eioi 
rill  the  promise  of  the  Duuter  or  bi»  fore-      erau  a  servant  from  contribator3r  negl 
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Id  he  conliiiue  to  work  with 
ve  machinery  after  havini;  a 
)f  Ibe  defect*  f  and  the  court 
was  a  quoiioii  Tor  the  Jur^, 
r  the  aerveiit  contiiiucd  to 
lervctivc  machinery  such  a 
nc,  after  knowinij  iu  defects, 

CIS   in   the   mBchincry  ;  (2)      lessei 

he  defective  machine  because 
nee  upon  tlie  promise  to  re- 


luc  tl  after  tJie   proDiim  to 

:ioii  is  divisible  i  lirst,  what 
•r  a  defect  by  tlie  servant  will 
oniribulory  netrliyencc  ;  sec- 
sill  prevent  this  knowleilge 
nting  to  contributory  nej^li- 
ih  the  servant  and  (he  master 
rdinarg  care,  and  while  each 

Itini;  to  the  one  or  tlie  other — 
rvanc  because  tbe  master,  by 
:  of  ordinary  care,  did  not 
ODld  not  have  known  of  the 
tn[!cr,  hence  tin 


othe  n 


r  for 


ison.  But  if  either  fail  in 
of  ordinary  care,  even  in  the 
Tec,  aud  injury  results  tlicre- 
.  was  guilty  of  tliis  failnre  or 
is  liable,  and  the  question  ii 
shiU  the  blame  be  imputed, 
ct  was  tlic  proximate  cause 

■  dangers  may  be  known  or 
the  servant  or  to  the  master 
!f  known,  and  injury  results, 
igt  does  nut  make  the  failure 
accident  iiej-ligcnco  /irr  le, 
for  tlic  jury  to  clelermine  ; 
iwn,  and  there  is  no  want  of 
e,  there  is  no  lialMlily. 
ervant  kuowinj;  that  there  is 
he  machinery,  tlial  it  is  not 
litiou  or  repair,  is  not  jiruilty 
e  by  continuing  to  use  such 


defective  machinery,  if  in  thccicrciwol 
ordinary  care  (or  as  aomo  court*  «UU 
tlie  servant  is  not  guilty  of  nei-li^ne 
unless  the  danger  is  palpable,  plain  tru 
ohvions),  because  (1)  the  master  mi; 
have  promised  to  repair  tlie  defKt ;  (1 
he  may  have  had  reason  to  believe  tia 
the  danger  or  risk  liad  been  removed  o 
laving  (he  knewled^  ni 
the  defect  he  cicrriscii  tlie  care  conimfn 
snrale  wiih  the  risk  which  was  ftill  iii^nf 
ficient  ;  {*)  die  particular  act  was  calkt 
for  by  the  exigencies  of  the  service  ;  (S] 
knowinj;  the  defect  he  did  not  kno«liii 
risk  or  danger,  such  as  where  (he  nisstn 
lulled  (he  servant  into  a  sense  of  secoiiij 
by  illsi^^ting  there  was  no  danf^r  ;  (() 
the  danjrer  or  risk  was  not  ohvioos,  pliio 
or  palpable,  bjt  the  defect  was  litem; 
(T)  the  servant  incurred  the  risk  h; 
direction  of  the  roaster,  the  same  hm  be- 
ing a  nccessaty  result  of  the  Bctiicc  w 
palpable  and  obvious.  In  all  jiichfM* 
the  question  is  for  the  jury  to  detemiM 
wliciher  any  of  these  excuses  exist,  tii 
if  any  exist  whether  the  same  cxoncme 
the  servant  from  contributory  neplicf"™' 
Ch.rlt  v.  Hol-M,  7  Hurl.  '*  N.  9" : 
Grn«Imf  v.  RaUrBod  C...,  !9  luws  14  ; 
FalltTtoa  V.  Raifnad  Co..  T6  Fcnn.  S(. 
318:  Sootc  y.  Railroad  Cb.,^S  Allen 
(Mas».)441;  Uuddltm.m  r.L^'yi  Ma- 
cAiWSSnp,  )06Ma*s.!pai  fi«rfr..Virf4- 
>e/rf,  13  Pick.  9*;  IFAiV/nlw  v.  Boj/c 
(on,  97  Mass.  873 ;  ComiAt  v.  ('wi*i?< 
Co.,  lOa  Id.  572  ;  inaiNff  v.  BaSnod 
Co.,  <9  N.  Y.  521  ;  Tarranl  v.  WW. 
18C.B.797;  KTayt.RailtiadC'>..n 
Iowa  3S7  :  Ford  v.  FarAhttrs  Railr-vi 
Co.,  110  Mass.  240;  tVle  v.  Ho'^ri-ii 
Cn..  53  N.  Y.  549  ;  C>»<J.  v.  Siffl.  i  E. 
&  B.  402  ;  (Ireenlta/  r.  Z>ii*Bjiie  Railraill 
Co.,  33  Iowa  52  ;  J/Wt/mwj  v.  Rail- 
road, 39  Id.  615  ;  Wng  v.  Wmoii  Ra3- 
road  Co.,  40  Id.  341  ;  Ijmlfs  v-  <'* 
IP*/;,  47  Id.  I S9;  Crvlch,fiiUT.  HldMm 
Rnilroad  Co.,  78  N.  C.  300;  J<ma  v, 
Rnnch,  8  Junes  k  Sp.  248  ;  Cwn-j  '■ 
r«/™n  Iron  Work,,  GS  Mo.  3S  i  ^«"j 
V.  Spring  Co.,  7  Bep.  60. 
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At  Ont  the  rule  wmm  that  cODttnoMiM 
in  the  lerviee  afUr  objection  to  deiccti 
«u  considered    conclniiTe    kgKiliCt  tbe 

KTTsnl,  on  the  ground  that  he  knovingtj 
incarred  the  risk  and  w«iTed  the  defect. 
See  Railroad  Co.  i.  Barber,  9  Ohio  St. 
Mt  ;  Wriglit  V.  Railroad  Co.,  S5  N,  T. 
S6S  ;  Hory  r.  fMilin  Railroad  Co.,  Irish 
Bep.,  5  C.  L.  sot ;  CTarie  r.  Holmet,  7 
Hurl,  ft  N.  937  ;  fhilrran  T.  Wallaee, 
1  .Maci].  H.  h.  74S  ;  Shear,  ft  Red.  on 
Nri:.  {  96:  bat  subsequently  it  wm  mlcd 
iaart*i.  HolBfj,  tupra:  UotmrtJ.War- 
lAtngtnn,  3  F.  ftF.  53;<,)  thai, the  qae«tion 
iiirolveil,  whether  or  not  Che  serrant 
Baited  his  objection  to  the  derect,  waa  one 
^vemed  bj  facts  and  drcnmatancei  and 
ihould  be  determined  by  the  jury  ;  for 
the  reanina  that  the  Mrrant  had  a  right 
lo  eoinplete  hit  contract  if  he  had  not 
iraiied  the  defects,  inaamoch  M  he  conM 
useri  Ilia  righta  to  the  contract,  and  that 
WT  kind  oT  notice  of  tbe  defect  bj  the 
lerrnni  woold  be  suffldent. 

Mr.  Wliarton,  in  hii  work  on  Negli- 
:enre,  sats,  thsl  "a  aerrant  dnea  not, 
]j  rentnining  in  hia  masler'a  employ, 
»iih  knowledge  of  defect*  in  machinery 
le  in  obliged  to  oae,  aaKDine  the  risk  a^ 
cndant  apon  the  n»e  of  inch  machinery, 
f  be  baa  notified  the  employer  of  snch 
lefects,  or  protested  against  them  in  snch 
1  n-a*  aa  to  imiiice  a  confidence  that  they 
■ill  be  remedied,"  and  he  cites  the  fol- 
owing  canes  ;  Krei/  T.  Railroad  Co.,  31 
Iowa  357  ;  Grttnltaf  T.  Railioad  Co., 
•9  Id,  U  ;  .Snow  v.  Railroad  Co.,  S 
^llen  411.  in  support  of  his  position.  In 
he  first  two  ciues  there  was  no  claim  or 
irctcncc  that  the  master  hod  been  nolifled, 
md  in  the  other  cage  the  decision  did  not 
■est  upon  this  question.  The  qoestion 
nTolred  in  such  cases  is  whether  the 
ilainliff  waa  pnilly  of  negligence  in  pcr- 
brmiiig  the  service  after  knowledge  of 
Icfecl.  That  lie  complained  of  the  defect 
laa  nolhini;  to  do  with  the  question: 
'brrf  V.  fltrJiburg  Railmad  Co.,  110 
ttass.  240  ;  SnoiB  t.  Railroad  Co.,  m- 
ora;  fhtlerfonr,  Ruiln>adCo.,'tPtnn. 


St.  189.  It  depend!  upon  ilie'proniiM 
repwr.  If  the  maaler  promisea  to  rei 
the  defect,  inch  promise  rebnia  tbe  [ 
lumption  that  the  serrant  assumed 

risk  notwithstanding  the  defect,  and  he 
if  injury  resnlti  to  the  serTuil  in  cor 
queues  of  the  defect,  whilst  ezercis 
ordinary  care,  the  muter  is  liable  be«« 
it  is  hia  negligence  in  not  making 
repair  aa  he  promised.  Even  if  the  i 
mira  hM  been  made  the  servant  must 
ordinary  care,  becanse  in  all  the  a 
the  right  to  recover  depended  upon 
qaniiou  whether  the  danger  was  so 
vioaaand  ineTilable  thatgroaa  neglige 
wai  fairly  impotable  lo  the  servant 
remunlng.  The  promise  to  repair 
moTca  from  the  Bcrvant  the  burden 
eatablishing  due  care  on  hia  part  and 
poeea  it  upon  tbe  master,  and  this  is 
case  however  long  the  serrant  contin 
in  the  scrrtce  thereafter,  even  though 
roaster  fails  to  repair,  because  until 
defect  becomes  such  that  no  person  i 
ordinary  care  would  incur  the  riak, 
serrant  has  a  right  lo  rely  upon  the  n 
ter's  promise  to  repair;  although  it 
been  held  that  if,  alter  the  e^tpiration 
a  reasonable  time  for  the  repair,  the  i 
vant  sees  that  the  defect  complained 
has  not  been  remedied,  and  he  never: 
leas  continues  in  the  service,  ho  is  deei 
to  have  accepted  the  risks  of  the  dan) 
and  the  master's  liahilily  ceases  :  Be 
T.  Chiraf/o  Railroad  Co.,  43  Iowa  « 
Cr^.1d\fitld  V.  Railroad  Co.,  7a  N. 
SOU  ;  and  see  Shannj  v.  AndrotCK 
mill,  66  Maine  430,  497  ;  tlolnti 
Wonhingtan,  i  Fost.  4  Fin.  538.  1 
cannot  itecorrecl,  because  the  danger 
defect  may  be  as  great  as  the  lime  of 
promise  as  at  the  expiration  of  the  : 
soiiBhlo  time,  and  as  long  as  the  sen 
ases  ordinary  care  in  using  the  defec 
machinery  and  the  same  is  not  more  < 
gerous  than  at  the  time  the  promise  H 
pair  waa  made;  the  servant  has  a  rigl 
rely  upon  the  master's  promise  to  rep 
and  because  the  rule  governing  liabi 
of  this  cbartHiler  is  that  the  servant  is 
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d  incur  it,  then 

nachinciy  or  ap- 
OB,  are  of  such  a 

b«  reuonabl7 
:tU  and  ordiaaiy 
.tion  he  does  not 
■ion  T,  Railroad 

Buadt  r.  La- 


BTI.EI 


J.,ii 


CoRToj  T.  /ron 
dard  V.  Eailroad 
I  T.  KaVfipaughf 
tailroad  Co.  10 
■taitfvad  a  ,61 

UUr«m  w.    H'al. 

i.  748  ;   Halt  t. 

*55 :   Dmarg  ». 

But  see  DaBitt 

3U2 :  Baslor  t. 
L.  S3  ;    OuKn  r. 

I9S;  ifcGli/na 
.  Riley  T,  Bax- 
1. 

19  Che  caiual  con- 
iployer's  uegli- 
broken,  bj  anj 
1  the  part  of  the 


enpim 


a  of  a 


the  defect,  or  at 
les  BO  plain  Ifaat 
e  would  not  Ba- 
ng to  work  [be 
M3on  aod  anal- 
tier.  The  rule 
naster  to  repair 
^om  negligenco 
efecriTB  macbi- 
1  in  aarkt  T. 
94S,  in  whicb 
e  dani^er,  cam- 
it  the  fence  en- 
inerj  should  be 
liaod  ro  be  done 
ise4)ucncc  of  the 
III  pmmiso,  the 


MrvBDt  some  tinie  after  the  pmn! 
whiUt  acting  within  the  icope  of  tiii  tr 
plojnient,  was  ierioualy  injured.  Tl 
Jnrf  found  that  the  lerTtiil  wii  o 
guilty  of  negligence  in  ptrfonnipe  b 
dntipa  or  in  remaining  in  the  employiiic 
after  the  promise  lo  repair,  but  ibai  il 
maiter  wu  guilty  of  DcgUgence  u>d  11 
bie  for  not  rep^ring  or  reboildii^  ll 
fence.  The  court  lield  thai  tbe  Uas 
this  case  were  proper  for  ilie  juryii 
refused  to  disturb  the  verdirt,  and  mti 
that  there  is  a  distinction  betwHn  >  n 
where  a  servant  knowingly  emcn  into 
contract  to  work  defective  imchinrr 
and  that  of  one  wbo,  on  a  iFmporsrtii' 
feet  srifing,  is  induced  by  tbe  pasrrr : 
continue  at  tbe  labor  tuider  ik  promii 
that  the  defect  should  be  rcmedioi.  1 
the  former  case  the  miister  it  noi  li>''I< 
and  in  tlie  latter  he  is,  unless  OttMet 
is  such  ihat  no  person  of  ordinin  pn 
deuce  would  run  the  hazard  of  'arlin 
il,  and  both  cases  are  lor  the  jm;'  i 
determine. 

In  another  case,  CrtTcAfon  t.  Km, 
Macpb.  «0T,  it  wan  held  ibtC  i  rnxnit 
by  the  master  Ihal  the  defect  shtll  be  rca 
edied  will  not  relieve  the  sefsni  froi 
the  chai^  of  contributory  negligtt™' 

In  Hoinat  r.  Worthingtai,  !  F.  1  ^ 
S3S,  the  court  followed  Oarkiy-H'l'" 
and  held  that  although  mactiineiT  ^ 
comes  dangerous,  yet,  if  the  seoui™" 
plains  of  il  tO  the  master  and  wndnnf 
to  use  it,  with  a  reasonable  uptculio: 
that  it  will  be  repured,  and  an  ttf'^'" 
happens  tbroogh  its  defective  condition 
he  is  not,  by  his  knowledge  o(  H^b  de 
fects,  precluded  from  a  recortry.  b""  i'* 
the  question  is  for  the  jury  whflhti'  " 
not  he  was  guilty  of  conttihiitoiy  vrp' 
gence.  And  in  a  case  (S»i(A  '■  ^ 
3  F.  4  P.  838),  immediately  ■ft'f*'*'' 
was  held  that  wlrere  work  lU  l»"S'^ 
ricd  on  which  in  part  was  dsnp™"  '"' 
unsafe  because  of  the  liifk  "<'"*"' 
prccanlions,  which  precaulioM  <^  °"^ 
tcr  promised  to  adopt,  but  bcfortSa'*^ 
he   lell,   directing  the  work  »  P 
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notwithstanding  the  want  of  the  precau- 
tions, and  a  serTant  was  injured  thereby, 
the  serrant  could  not  recover,  because  it 
was  negligence  on  his  part  to  pursue  his 
employment,  knowing  the  danger,  until 
the  precautions  were  taken. 

In  Laning  t.  Railroad  Co,,  49  N.  T. 
521 ,  a  competent  foreman  was  hired  for 
certain  work.  Afterwards  be  became  in- 
temperate, and  whilst  intoxicated  caused 
defective  scaffolding  to  be  erected.  Ths 
scaffolding  fell  and  injured  the  plaintiff. 
Whilst  the  question  of  the  master's  liabil- 
ity, after  promise  to  repair,  was  not  invol- 
ved, the  court  stated  that  if  a  servant  is 
induced  to  remain  in  the  service,  by  the 
master's  pronuse  to  repair,  the  fact  of  re- 
maining in  the  service,  after  knowledge  of 
the  defect  under  such  promise,  is  not  negli- 
gence per  S€t  but  is  a  question  for  the  jury. 

In  Conroy  v.  Vulcan  Iron  Worku,  62 
Mo.  35,  the  plaintiff  was  injured  by  in- 
securely fastened  boards  on  a  tramway, 
the  insecurity  of  which  he  knew  three 
days  before  the  injury,  and  which  he  re- 
ported to  the  master,  who  promised  to 
repair  but  "  could  not  do  everything  at 
once,"  and  the  court  held  that  the  ques- 
tion whether  the  servant  was  guilty  of 
negligence  in  remaining  after  the  knowl- 
edge of  the  defect  and  a  promise  to  re- 
pair, was  for  the  jury,  and  that  after  a 
promise  to  repair  a  servant  is  not  guilty 
of  negligence  unless  the  defect  is  such 
that  a  man  with  conmion  prudence  would 
not  use  the  machine. 

In  PcUteraon  v,  P.  4r  0.  Railroad  Co,, 
76  Penn.  St.  389,  the  plaintiff,  a  conduc- 
tor, was  forced  from  a  car  which  ran  off 
the  track  because  of  the  shortness  of  a 
siding  curve  and  connections,  a  defect 
known  to  the  conductor,  who  previously 
notified  the  superintendent  and  foreman 
from  whom  he  received  a  promise  to  re- 
pair, and  the  court  held  that  the  servant 
was  not  guilty  of  negligence. 

In  Crutd{fieldy,  Railroad  Co,^  78  N. 
C.  302,  the  court,  whilst  acceding  to  the 
above  position,  also  held  that  if  the  ser- 
vant has  notified  the  employer  of  tlie  de- 


fect, so  that  it  may  be  remedied  within 
a  reasonable  time,  and  after  such  rea- 
sonable time  he  sees  that  the  defects  have 
not  been  remedied  and  yet  continues  to 
expose  himself,  the  employer  is  not  lia- 
ble. Th^B  modification  of  the  rule  lim- 
iting the  liability  to  reasonable  time  has 
no  authority  to  support  it,  but  it  would  . 
be  consistent  to  assert  that  if  the  servant 
knew  or  could  have  known,  or  a  man  of 
ordinary  care  and  prudence  would  have 
known,  that  the  master  would  not  repair, 
then  he  assumed  the  risk  of  the  defect. 
See  Soonan  v.  Brodcway^  3  Rob.  74  ;  28 
How.  Pr.  472  ;  Railroad  Co,  v.  Jewell, 
46  111.  99. 

In  Hough  v.  Railroad  Co.,  100  U.  S. 
215,  the  engineer  knew  of  the  defective 
cow-cat<'her  and  pilot,  and  infoiined  the 
master  mechanic  and  foreman,  who  pro- 
mised repair,  which  was  not  done.  The 
Supreme  Court  held  that  the  subsequent 
use  of  defective  raacliinery,  in  the  be- 
lief, under  a  promi&e  to  repair,  that  it 
will  be  put  in  proper  condition  within  a 
reasonable  time,  does  not  make  the  ser- 
vant guilty  of  negligence,  it  being  a 
question  for  the  jury  to  determine  whe- 
ther he  used  due  care. 

A  learned  author  (Mook's  Under- 
bill on  Torts,  p.  61,)  asserts  that  if 
the  master  promised  to  repair  the  de- 
fect, or  induced  the  servant  to  remain,  the 
mere  fact  of  the  servant  continuing  in 
the  employment  does  not  of  itself,  as  a 
matter  of  law,  exonerate  the  master  from 
liability,  but  the  question  of  contributory 
negligence  is  one  for  the  jury.  See,  also, 
Chicago  v.  Ptatt,  89  111.  141  ;  Stevenson 
v.  Jewett,  17  Hun  210;  Patterson  v. 
Railroad  Co,,  76  Penn.  St.  287,  contra; 
Assop  V.  Yates,  2  H.  &  N.  768  ;  Grif- 
Jiths  V.  Gidlow,  3  Id.  648. 

Another  author  (Sh.  &  Red.  on  Neg., 
sect.  96)  states  that  where  the  master  has 
expressly  promised  to  repair  a  defect,  the 
servant  can  recover  for  an  injury  caused 
thereby,  within  such  a  period  of  time 
after  the  promise  as  it  would  be  reason- 
able  to  allow  for  its  performance,  or 
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1.  It  ia  not  pretended  that  the  horough  charter  confers  anj 
[press  authority  to  construct  »  wharf  and  exact  tolls  or  wharfagi 
ir  its  use.  Implied  authority  is  all  that  is  asserted,  and  this  mus 
e  derived  either  from  the  powers  granted  in  respect  to  highways  oi 
le  general  power  to  enact  laws  for  the  government  of  the  horough 
'he  original  act  of  incorporation  authorized  the  town  council  t< 
ppoint  officers  for  "  regulating  the  streets,  lanes  and  alleys,"  anc 
7  the  act  of  1851  the  horough  authorities  are  empowered  "  t( 
irvcy,  lay  out,  enact  and  ordain  such  roads,  streets,  lanes,  alleys. 
)urls  and  common  sewers  as  they  may  deem  necessary ;  and  to  regu^ 
tCe  the  roads,  streeta,  lanes,  alleys,  courts,  common  sewers,  public 
)uare8,  common  grounds,  footwalks,  pavements,  gutters,  culvertf 
ad  drains,  and  the  heights,  grades,  widths,  slopes  and  forms  thereof: 
nd  they  shall  have  all  other  needful  jurisdiction  over  the  same." 

Under  a  substantially  similar  grant  of  power  the  Supreme  Court 
r  Indiana,  in  Snyder  v.  Hoakport,  6  Ind.  237,  held  that  th( 
lUQicipality  was  not  authorized  to  construct  a  wharf  But  if  it 
i  conceded  that  the  borough  of  Elizabeth  might  lawfully  construcl 
wharf  at  the  river  terminus  of  a  street,  it  by  no  moans  follows 
lat  the  borough  can  charge  wharfage  for  its  use,  any  more  than  it 
in  exact  tolls  for  the  use  of  any  other  public  highway. 

In  respect  to  municipal  affairs  generally,  the  council  is  empow- 
'ed  to  make  "laws,  ordinances,  by-laws  and  regulations"  for  the 
Mid  order  and  government  of  the  borcugh,  subject  to  the  express 
!3lriction  that  they  shall  not  be  repugnant  to,  or  inconsistent  with, 
le  laws  of  the  Commonwealth. 

The  question  first  to  be  decided  is  whether,  from  the  express 
swers  aboverecited,  the  borough  of  Elizabeth  can  rightfully  deduce 

legislative  grant  of  the  franchise  to  charge  wharfage.  In  his 
ork  on  Municipal  Corporations,  §  67,  (2d  ed.,)  Mr.  Dillon  classes 
le  anthority  to  erect  wharves  and  charge  wharfage  among  "the 
Qwersof  a  special  and  extra-municipal  nature."  In  this  view  he  is 
illy  sustained  by  the  adjudged  cases  :  The  Wharf  Case,  3  Bland, 
h.  361 ;  People  v.  Broadway  Wharf  Co.,  31  Cal.  33.  It  was 
eclared  in  the  Wharf  Case,  supra,  384,  that,  except  by  express 
igislative  allowance,  the  "public  wharves  [of  Baltimore]  are  no 
lore  liable  to  wharfage  than  any  one  of  the  streets  of  the  city  are 
ibject  to  toll."  In  the  case  of  The  Empire  State,  1  Mewb.  Adm. 
41,  it  was  held  that  while  the  authorities  of  the  city  of  Detroit 
light  erect  wharves  at  the  termini  of  their  streets,  suitable  for 
Vou  XXXI.— 74 
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landings,  such  erections  became  free  to  the  pnblic  as  extensions  of 
the  streets,  and  the  cicj  had  no  authority  to  exact  toll  for  ingress  or 
egress.  In  St.  Martinsville  v.  The  Mary  LewiB^  32  La.  Ann, 
1293-95,  the  court  decide  against  the  right  of  the  municipality  to 
erect  wharves  and  charge  wharfage,  and  say :  "  The  power  to  exact 
tolls  is  a  restraint  upon  the  freedom  of  navigation,  and  is  liable  to 
abuse ;  and  the  corporation  seeking  to  enforce  such  exaction  must 
present  a  clear  legislative  authority  for  the  purpose." 

This  precise  question,  so  far  as  I  know,  has  never  been  con- 
sidered by  the  Supreme  Court  of  Pennsylvania ;  but  in  Hunting- 
ton^ etc.y  Turnpike  Co,  v.  Brown,  2  P.  &  W.  462,  464,  that 
court,  treating  of  the  subject  of  tolls  collectible  by  a  turnpike  com- 
pany, after  declaring  turnpike  roads  to  be  public  highways,  say : 
"And  it  is  the  franchise  of  the  citizen  to  use  them  free  of  every 
restriction  that  is  not  explicitly  imposed  by  the  legislature." 

In  Perrine  v.  Chesapeake  ^  D.  Canal  Co,y  9  How.  172,  the 
Supreme  Court  of  the  United  States  applied  the  same  doctrine  to  a 
canal  built  by  an  incorporated  company.  The  principle  is  undoubt- 
edly applicable  to  a  public  wharf,  for  when  a  highway  upon  the  land 
connects  with  a  public  river,  to  pass  from  the  one  highway  to  the 
other  is  a  public  common  right:  Fowler  y.  Mott,  19  Barb.  204. 
That  it  is  competent  for  the  legislature  of  a  state  to  authorize  a 
municipal  corporation  to  demand  tolls  from  those  engaged  in  com- 
merce for  the  use  of  a  public  wharf  is  settled ;  but  the  privilege 
being  in  derogation  of  common  right,  the  municipality  claiming  it 
must  show  a  plain  legislative  grant  of  the  franchise.  I  am  of 
opinion  that  the  borough  of  Elizabeth  has  not  been  invested  by  the 
legislature  with  such  authority. 

2.  But  where  a  municipal  corporation  is  a  riparian  proprietor, 
its  right  to  charge  wharfage  has  been  judicially  recognised ;  Sfur- 
phy  V.  City  of  Montgomery,  11  Ala.  586-689 ;  Dillon,  Mun.  Corp. 
§  72  ;  Cannonv,  New  Orleans,  20  Wall.  577.  The  second  inquiry, 
therefore,  is  whether  upon  this  ground  the  claim  of  the  borough  can 
be  sustained. 

The  wharf  at  Elizabeth  was  constructed  by  the  borough  in  1847 
or  1848,  and  the  cost  defrayed,  in  part,  out  of  borough  funds,  and 
in  part  by  private  subscriptions.  It  is  located  at  the  foot  or  mouth 
of  Market  street^  which  street,  the  evidence  shows,  extends  to  the 
Monongahela  river.  Mr.  Diehl,  who  was  a  member  of  the  town 
council  when  the  wharf  was  built,  and  chairman  of  the  construction 
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■ommittee,  testifies  that  Market  street  at  this  place  is  60  feet  in 
ridth.  He  also  states  that  at  the  river  bluff  the  wharf  is  about  fiO 
'eet  wide,  and  at  low-water  line  it  is  from  80  to  100  feet  in  width. 
Fhe  wharf  is  constructed  on  Market  street,  a  public  highway,  and  on 
;round  on  either  side,  which  the  Messrs.  Walker  claimed,  and  which 
;hey  agreed  the  horough  might  take  for  the  wharf.  These  strips 
)f  ground  ao  given  by  the  Walkers,  respectively,  cannot  exceed  20 
eet  in  width,  and  probably  are  considerably  less.  They  were  a 
:ontribution  to  the  whar*"  by  the  Walkers  in  lieu  of  a  money  sub- 
icription.  If  they  ever  executed  a  deed  to  the  borough  it  has  not 
wen  produced,  or  its  contents  proved.  In  this  connection  it  is  but 
proper  to  state  that  there  is  evidence  that  before  the  construction 
)f  the  wharf  all  the  ground  within  its  lines  was  freely  used  by  the 
public.  It  is  further  shown  that  along  its  entire  water  front  the 
nbarf  extends  out  into  the  river  at  lea^t  from  10  to  15  feet  beyond 
ihe  low- water  line. 

From  the  established  facts  my  conclusion  is  that  the  claim  of  the 
Iwrough  to  wharfage,  based  on  its  alleged  riparian  ownership,  can- 
not be  maintained.  The  only  part  of  the  land  embraced  in  the 
irbarf,  to  which  the  borough  can  assert  any  sort  of  title,  is  the  two 
narrow  strips  on  either  side  of  Market  street  donated  by  the  Walkers. 
But,  under  the  proofs,  that  transaction  looks  to  me  like  a  simple 
ledication  of  the  ground  by  the  Walkers  to  the  public  for  the  pur- 
pose of  a  wharf.  -  But  if  not,  and  tbe  borough  is  invested  with  the 
ownership,  this  fact,  it  seems  to  me.  is  insufficient  to  sustain  the 
^laim  of  the  borough,  for  several  reasons:  First,  it  is  the  set- 
tled law  of  Pennsylvania  that  on  navigable  streams,  such  as  the 
Monongahela  river,  the  title  of  the  riparian  owner  extends  only  to 
tbe  ordinary  low-water  line :  Wainiorigkt  v.  McCuUough,  60  Penn. 
St.  66 ;  Poor  v.  McClure,  77  Id.  214.  The  title  to  the  bed  of  the 
river  is  In  the  Commonwealth  for  the  use  of  tbe  whole  community, 
[Id.,)and  the  riparian  owner  has  no  right  to  erectn  wharf  beyond  low- 
water  mark  {Naglee  v,  IngertoU,  7  Penn.  St.  185,  201 ;  Tinicum 
Fiflhing  Co.  v.  Carter,  61  Id.  31) ;  and  the  title  to  the  structure  so 
located  follows  the  title  to  the  bed  of  the  river  :  Id.  In  the  second 
place,  the  wharf  in  the  main  is  constructed  upon  the  public  street, 
and  the  incorporation  into  it  by  the  borough  of  the  two  smalt  pieces 
of  ground  In  question  does  not  deprive  tbe  wharf  of  Its  public  char- 
acter. Aaeesioriumnon  duett sedteguHuriuumprincipate.  Finally, 
the  steamboat  Geneva  merely  touched  at  the  wharf  to  receive  or 
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discharge  passengers  and  cargo,  and  it  is  not  affirmatively  shown 
that  she  used  anything  but  the  mouth  of  the  street. 
Let  a  decree  be  drawn  dismissing  the  libel,  with  costs. 


\  Btractare  of  stone,  timber  or  earth 
erected  apon  the  shore  of  a  harbor,  river, 
or  other  navigable  water,  for  the  conyen- 
icnce  of  loading  and  unloading  Tessels, 
is  called  a  wliarf ;  when  it  projects  into 
the  water  it  is  a  pier,  and  when  there  is 
no  particular  artificial  structure  but  the 
mere  natural  bank  it  is  generally  known 
as  a  landing.  Any  construction  of  timber 
or  stone  upon  the  bank  of  a  non-tidal 
stream,  of  such  shape  that  a  vessel  may 
lay  alongside  of  it  with  its  broadside  to 
the  shore,  is  a  wharf,  as  is  also  a  paved 
street  extending  to  the  water's  edge  and 

• 

used  by  vessels  as  a  place  for  receiving 
and  discharging  freight :  City  of  Keokuk 
V.  The  Keokuk  N,  L,  P,  Co.,  45  Iowa 
196;   Gieger  v.  Filor,  S  Fla.  325. 

In  this  note  we  propose  to  consider 
some  of  the  general  questions  growing 
out  of  the  construction  and  management 
of  wharves. 

I.  Wharves  and  landing-places  may  be 
private  or  public,  although  the  property 
may  be  in  an  individual  owner.  In  other 
words,  the  owner  may  have  the  right  to 
tlie  exclusive  enjoyment  of  the  structure 
and  to  exclude  all  other  persons  from  its 
use,  or  he  may  be  under  obligation  to 
concede  to  others  the  privilege  of  Ifind- 
ing  their  goods,  or  of  mooring  their  ves- 
sels, upon  payment  of  a  reasonable 
compensation  as  wharfage.  Whether  a 
wharf  is  public  or  private  will  depend,  in 
case  of  dispute,  upon  several  considera- 
tions, involving  the  purpose  for  which  it 
was  built,  the  use  to  which  it  has  been 
applied,  the  place  where  located,  and  the 
nature  and  character  of  the  structure. 
Undoubtedly  a  riparian  owner  may  con- 
struct such  improvement  for  his  own 
exclusive  use  and  benefit.  And  where  it 
is  not  erected  and  located  in  a  harbor,  or 
other  usual  resting  place  for  vessels,  and 
is  confined  within  the  shore  of  the  sea, 


or  the  navigable  waters  of  the  lake,  and 
has  never  been  used  by  others,  or  held 
out  as  intended  for  such  use,  no  implica- 
tion arises  that  the  owner  has  ever  given 
his  consent  to  the  use  of  such  wharf  br 
the  public.  Dutton  v.  Strong,  1  Black 
23.  Nor  will  the  mere  fact  that  the 
owner  allows  others  to  use  his  wharf 
amount  to  a  dedication  of  it  to  the  pub- 
lic. O'Neilt  V.  Annett,  27  N.  J.  L.  290. 
The  right  to  the  exclusive  use  of  a 
wharf  by  an  individual  does  not  depend 
upon  whether  it  is  constructed  above  or 
below  low-water  mark,  or  whether  the 
shore  is  or  is  not  publici  juris,  but  solelr 
upon  the  question  whether  in  fact  and  in 
law  the  title  to  the  wharf  is  vested  in 
the  individual,  no  matter  how  that  title 
may  have  been  acquired.  0*NeiU  v. 
Annet,  supra. 

At  common  law  no  one  has  the  right 
to  land  goods  upon  the  land  of  another 
on  the  bank  of  a  navigable  river  withont 
the  owner's  consent,  except  in  cases  of 
necessity  or  danger.  Mr.  Justice  Hol- 
ROYD,  in  Biundell  r.  Catterall^  5  B.  & 
A.  268,  says  :  **  It  is  not  by  the  common 
law,  nor  is  it  by  statute,  lawful  to  come 
with,  or  land  or  ship,  customable  goodf:, 
in  creeks  or  havens,  or  other  places  out 
of  the  ports,  unless  in  cases  of  danger  or 
necessity ;  nor  fish,  nor  land  other  goods 
not  customable,  where  the  shore  or  land 
adjoining  is  private  property,  nnlcfs 
upon  the  person's  own  soil,  or  with  the 
leave  of  the  owner  thereof.**  And  to 
the  same  effect  see  Chambers  v.  Furry,  I 
Ycates  167  ;  Ball  v.  Slack,  2  Whart. 
508  ;  Cooper  v.  Smith,  9  S.  &  R.  «6. 

When,  however,  a  wharf  i«  con- 
structed and  thrown  open  to  the  use  of 
the  public,  this  act,  like  keeping  an  inn, 
confers  a  general  license  on  all  persons 
to  occupy  it  for  all  lawful  purpoaea; 
when  such  is  the  case,  it  is  not  neoessaiy 
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0  nuke  an  eipregi  appUcatioD  fur  ihe 
irivilrge  of  luing  it  for  the  purpose  for 
•hich  i[  was  eTidenily  erccied.  Tbe 
oind  of  the  owner  is  prt^umcd  lo  auenl 
□  sach  me  :  Heaaey  v.  Hseney,  S  Denjo 
;25;  LanMutg  r.  Sndlk,  i  Wend.  »; 
'JaUoA  T.  Strong,  I  Black  Z3,  diilin- 
piislieci  from  Heaney  v.  lletntg,  lupra. 

II.  There  u  mucb  conflict  aman|[  the 
Iccislona  aa  to  the  extent  or  the  righti 
jf  riparian  proprietors.  At  comtnon 
aw,  the  right  in  the  soil  between  high 
ind  low  water  mark  waa  in  the  king : 
&ngeU  on  Tide  Watera  180.  And  in 
lome  of  the  United  States  the  same  iloc- 
riae  prevails — ihiu  gi'ing  the  paraoiouat 
ight  lo  the  public.  But  oar  purpose  at 
Present  is  not  to  consider  (he  rights  of 
iparian  owners  further  than  (be  right  lo 
instruct  wharves.  This  right  is  gen- 
rrall^  recognised  as  being  inherent  in  the 
wner  of  the  land,  Icdepcnrtentof  statn- 
■jrj  testrictioQS,  the  eslablishraent  of  a 
Kharf  on  land  bordering  npon  tide- 
water, lakes  or  navigable  rivers,  by  the 
jwner  thereof,  ia  a  lawful  use  of  the 
and.  This  right  exisu  as  an  incideat 
a  proprietorship  and  independent  of 
ipecial  legislative  aulhoritj',  bnc  it  ler- 
sinatcB  at  the  point  of  navigabililj.     He 

ere  with  the  rights  of  o^ers,  and  the 
right  of  navigation  is  a  pnblic  paramount 
■ighl  wliieb  must  not  be  obalmcted  :  Cont- 
mnictalch  T.  Cmimiiuhieiil,  S  Dane'* 
^br.  696  ;  Eiut  Haeen  T.  Hemingway,  7 
::unn.  186 ;  Sinunu  v.  /VencA,  25  Conn, 
H6  ;  Belt  v.  Goagh,  S3  N.  J.  L.  634 ; 
K'ean  T.  Stedon,  S  Pick,  492 ;  Slate  v, 
IF't/MR,  43  Me.  9  :  Wetnuire  r.  Atlantic 
White  Lead  Co.,  S7  Barb.  70  ;  Sla-ent  t, 
PafB-KHi,  ^.,  R.  R.  Co.,  34  N.  J.  L. 
i32  ;  B.  0.  14  Am.  R.  707  ;  Bainbridgg 
I.  Sherlock,  29  Ind.  364 ;  t.  C,  41  Id. 
19;  s,  G,  13  Am,  H.  302;  Rict  T. 
FWifinuin,  10  Uich.  Mb;  Lorman  r. 
Bniwii,  S  Id.  IB  ;  Yotei  T,  Sfilu-auiet, 
id  Wall.  4B7  ;  Grant  T.  City  of  Daeen. 
»r(,  IB  Iowa  179  ;  Entminger  y .  Peoplt, 
17  III,  334  ;   Chicago  Y.  Lo/'m,  49  111. 


172  1  Heaitty  T,  Heatey,  S  Denio  62S  ; 
Thbnitoa  V.  Grant,  10  It.  I.  477  ;  s.  c. 
14  Am.  R.  701  ;  Dutton  T.  Strang,  1 
Black  S3 ;  Railroad  Co.  ».  Schurmier 
7  Wall.  372  1  tVtber  T.  Harbor  Cmmiit 
lioner;  IB  Wall.  57  ;  Cily  of  GalveUo, 
v.Jfunar[j,33Tcxas  349,407;  Irtninv 
Dixon,  9  How.  10.  And  see  generally 
Lay  V.  King,  i  Day  72  ;  Coiammaiitalli 
V.  SUm,  14  S.  4  R.  9;  Hownian  y 
Walhtn,  2  McLean  C.  C.  376  ;  Btll  t 
Hull,  i'c,  R.  R.  Co.,  6  M.  *  W.  699 
WUfony.  Irdoe,,  11  G.  ij.  351;  fltt 
y.  Hegenaa,  14  Wend.  43  ;  WItelm. 
Bridge  Caae,  13  How.  519  ;  Giliaaa  r 
Fhaaddphia,  3  Wall.  713;  O'Nidl  V 
Annett,  3  Dutch.  290  ;  UlcAiarg  Rail 
road  Co.  V.  Boiton,  ^.,  Co.,  3  Culb 
58  ;  Keyport  Steamboat  Co.  v.  FarVK 
Trant.  Co.,  18  N.  J.  Eq.  516  ;  Slirsrv 
Freetaan,  6  Mass.  435  ;  Sale  y.  Pratt 
19  Pick.  191  i  Attilin  y.  Carter,  1  Mass 
S31  ;  Comnumweallk  v.  Charleilon, 
Pick.  180;  ibrtnany.JVelch,  19  Id.  235 
IngraJuan  y.  Wilkintoa,  4  Id,  368;  Lupit. 
y.  Bangor  Bank,  8  Grcctil,  85  ;  Moor 
T.  Giiffia,  9  Shep,  350;  Burrotet  y 
Gallap,  32  Conn,  493;  Chapmati  y 
Kimball,  9  Id.  138. 

In  some  states,  the  right  of  the  ripa 
rian  owner  extends  only  to  high  wato 
mark,  and  all  beloiv  that  belongs  to  th 
state.  Bat  the  upland  proprietor  is  al 
lowed  to  have  *u  inchoate  riglit,  eithe 
with  or  withoQt  a  license,  to  acquire  ai 
exclusive  right  to  the  use  of  the  lowlam 
by  erecting  a  wharf  or  otherwise  im 
proving  the  landing.  Snch  impravemenl 
gives  him  no  property  in  th 


land   I 


At  1 


before  it  is  reclaimed  by  the  upland  pro 
prietor  and  thus  annexed  to  hie  land,  i 
majbo  granted  by  the  state  to  a  stranger 
iVelmort  v.  Brooklyn  Gat  Co.,  42  N.  Y 
384  ;  Cedyard  V.  Tea  Eyhe,  36  Barh 
i02;Slate  y.  Jcriiy  CUy,  2J  N.  J.  1 
530.  See  Staji™  t.  Ntai,  89  Pa,  St 
183, 

In   OroBt   V.    City   ^  Vatenport,    II 
Iowa  179,   I9S,  CUef  Joitice  Vfiuaw 
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observed  :  *'  In  thus  holding,  it  must  be 
borne  in  mind  that  this  wharf  docs  not 
interrupt  nor  interfere  with  the  free 
navigation  of  the  river.  On  the  con- 
trary, it  rather  assists  than  obstructs  it. 
♦  ♦  *  We  entertain  no  doubt  as  to  the 
right  of  the  riparian  proprietor  (outside 
of  any  incorporated  city  or  town),  to 
erect  wharves  or  landing-places  on  the 
shores  of  navigable  rivers  if  they  con- 
form to  state  legislations  (if  any),  and 
do  not  obstruct  the  j>aramount  right  of 
navigation.  The  right  is  expressly  re- 
cognised in  Dutton  v.  Strongy  1  Black 
23,  and  we  can  find  no  case  to  the  con- 
trary. If  the  proprietor's  land  is  within 
the  limits  of  an  incorporated  town  or 
city,  this  right  must  yield  to  the  para- 
mount right  (when  the  right  is  given  by 
the  law  of  its  creation)  of  the  corpora- 
tion to  build,  erect  and  regulate  the 
wharves  and  landings  :*'  Attorney-Gene- 
ral V.  Richards  J  2  Anstr.  603 ;  Attorney- 
General  V.  Pkilpotj  2  Id.  607  ;  Attomey- 
Gtneral  v.  Cleaver ^  18  Ves.  Jr.,  218; 
liex  v.  Ward,  4  A.  &  E.  384  ;  Rex  v. 
Russell  J  6  B.  &  C.  566  ;  Attorney- Gene- 
ral v.  Parmeter,  10  Price  379 ;  Attorney- 
General  v.  Burridgey  10  LI.  350;  At- 
torney-General V.  Forbes,  2  Myl.  &  Cr. 
123;  Ripon  v.  Hobart,  3  Myl.  &  K. 
169  ;  Mohawk  Bridge  Co.  v.  Utica,  4'c,, 
Co.,  6  Paige  554 ;  Attorney- General  v. 
Co/ioes,  6  Id.  133;  Commissioners  v. 
Wright,  6  Am.  Jur.  185,  and  cases  cited 
above. 

Thus,  it  is  seen  that  the  right  to  con- 
struct a  wharf  on  navigable  water  is 
subject  to  the  condition  that  it  must  not 
obstruct  the  paramount  right  of  naviga- 
tion. If  it  interferes  with  navigation, 
it  is  a  nuisance,  but  the  fact  must  be 
shown  and  will  not  be  presumed.  A 
wharf,  even  in  navigable  water,  is  not 
a  nuisance  per  se :  Dutton  v.  Strong,  I 
Black  23  ;  Rex  v.  Grosvenor,  2  Sfarkie 
448 ;  Rex  v.  Russell,  6  B.  &  C.  566 ; 
Rex  V.  Ward,  4  A.  &  E.  384  ;  Rex  v. 
Morris,  1  B.  &  A.  441  ;  Reg.  v.  Betts, 
16  Q.  B.  1022  ;  Reg.  v.    Tindall,  6  A. 


&  E.  143,  affirmed  in  Reg.  t.  RusstU,  3 
3  E.  &  B.  942 ;  Reg.  v.  Randall,  1  Car. 
&  M.  496. 

*'The  .doctrine  of  these  cases,"  sari 
Mr.  Justice  Dubfee,  *'  is  that  the  erec- 
tion of  a  wharf  in  tide-water  is  not  a 
nuisance  if  the  navigation  is  not  injared 
by  the  erection.  If,  however,  we  inquire 
what  is  the  degree  of  obstruction  which, 
in  contemplation  of  law,  amounts  to  an 
injury  to  navigation,  the  cases  do  not 
furnish  an  entirely  satisfactory  answer. 
In  some  of  the  cases,  this  question  ap- 
pears to  have  been  left  very  much  at 
large  to  the  good  sense  of  the  jury; 
while  in  others,  as  in  Rex  v.  Grosvesor 
and  Reg.  v.  Randall,  language  was  used 
which  would  seem  to  imply  that  almost 
any  inconvenience  to  navigation  would 
constitute  an  indictable  nuisance.'*  See 
Folle  r.  Chad,  3  Doug.  (Eng.)  340; 
Mayor  of  Colchester  v.  Brooke,  7  Q.  B. 
339 ;  Gann  v.  The  F.  F.  ^  W.,  11  H. 
of  L.  Cas.  192. 

Any  permanent  structure  which  inter- 
feres with,  endangers  or  obstructs  nari- 
gation  is  a  nuisance.  Such  obstmcdoDS 
are  unlawful,  and  no  considerations  of 
convenience  or  utility  will  justify  them : 
Wis.  Imp.  Co.  V.  Lyons,  30  Wis.  61 ; 
Piicket  Co.  V.  Atlee,  2  Dillon  C.  C  479. 
But  it  must  be  in  fact  a  nuisance,  and 
not  merely  so  declared  by  a  city  conocil. 
'*  It  is  a  doctrine  not  to  be  tolerated  in 
this  country,  that  a  municipal  corporatioD, 
without  any  general  laws  either  of  the 
city  or  state  within  which  a  given  struc- 
ture can  be  shown  to  be  a  nuisance,  can, 
by  its  mere  declaration  that  it  is  one, 
subject  it  to  removal  by  any  person  sup- 
posed to  be  aggrieved,  or  even  by  the 
city  itself.  This  would  place  every 
house,  every  busines.<j,  and  all  the  pro- 
perty of  the  city,  at  the  uncontrolled  will 
of  the  temporary  local  authorities :"  Yatts 
Y.  Milwaukee,  10  Wall.  497.  **In  all 
incorporated  towns  or  cities  located  on 
navigable  waters,*'  says  Mr.  Justice 
MiLLEB,  in  Atlee  v.  Ihcket  Co.,  21  Wall. 
389,   **  there  is  in   their  cliarters  or  in 
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■ome  genentl  ststnle  of  ihe  atete,  either 
exprcu  r>r  implied,  power  for  the  cital>- 
lidhmeul  and  regulation  of  Ibeie  laQd- 
ing].  Hiia  ouy  be  done  b;  the  leglBla- 
lure  of  the  itkte,  or  bj  ancborily,  ex- 
preu  or  implied,  delegated  to  the  loctd 
municipal  goTernmeiit.  In  nil  aucli  cosea 
diere  ii  exeiciied  a  control  over  the  luca- 


sofau 


Undinga  which  will  preTcat  their  beipg 
made  obstntctJODi  to  navigBtion  and 
atanding  menacea  of  duiger.  The 
wharvea  or  piers  are  generallj  located 
hj  Unea  bearing  anch  relation  to  the 
ihore  uid  to  the  narii-able  watera  as  to 
prerent  danger  to  veaselB  oaing  the  river, 
and  the  control  wliidi  the  atate  exereiiica 
OTcr  them  it  aneh  u  in  aecnre  at  once 
their  oaefalneaa  and  rafetj.  These  ub- 
BlructioDa  are  abo  allowable  in  a  part 
of  the  water  which  eonld  be  used  for 
nacigation,  on  Ihe  groDod  that  tiMj 
arc  caieDlia]  aids  to  uarigation  itself. 
(But  ae*  same  caae,  a  Dillon  C.  C. 
479.)  The  naTit,-able  atreams  of  tlie 
countrj  would  be  of  little  value  for  that 
purpoae  if  thej  had  no  placea  where  tlie 
resaela  they  floated  could  land,  with  con- 
tcQicDces  fur  receiving  and  diachar^ing 
cargoes,  for  lying  by  aafcly  nnlil  this  ia 
done,  and  ihen  departing  with  case  and 
(ocurity  in  Ihe  further  prosecution  of 
their  Yoyaj^.     Wharvea  and  piera  are  aa 

the  stream  in  navigation  aa  the  vts^tla 
Iheinsclvea,  and  are  to  be  considered  aa 
an  important  part  of  the  inslrnmcnlali- 
6ns  of  this  branch  of  commerce.  But  to 
be  of  any  valae  in  this  respect,  they 
mast  reach  ao  far  into  deep  water  as  to 
enable  the  vessels  used  In  ordinary  navi- 
gation to  float  while  they  uao  them  and 
are  luhcd  to  their  aides.  They  must,  of 
DKCssiiT,  occopy  a  part  of  the  stream 
over  which  a  vessel  could  float  if  ihcy 
werenotthere:"  Bainbridgey.  Sirrloct, 
S9  lod.  364,  and  aee  the  aame  case  aa 
modilied  in  41  Id.  35. 

This  right  of  the  riparian  proprietor 
to  the  nse  of  his  watei-froat  eseludea  all 


others  from  creeling  wharrei  or 
improvementa  for  the  heneSt  of 
merce  between  high  and  low.water : 
Such  a  atructore  would  h»ve  to  real 
the  land  of  tlie  riparian  owner, 
wonid  bo  inconeiatent  with  hia  ri 
Hagan  V.  Ctimj,l,ell,  B  Porter  9  ;  , 
David-M,  30  Cul.  3T9.  If  a  p 
party  erccla  a  wharf  upon  land  hi 
ing  to  a  city,  he  can  have  no  right 
except  Buch  aa  belong  to  the  pub 
large.  Poiweaalon  of  the  wharf  ci 
anch  a  case,  be  recovered  in  eject 
and  thereafter  it  can  be  managed  1 
city  Bccordiug  to  its  onn  views  of  ] 
policy :  nojilt  v,  DariJ»on,  30  Cal. 

Walker  Y.  Stale  Harbor  Cornmisti 
IT  Wall.  648  ;  IhcitI  Co.  t.  Ai 
Dillon  C.  C.  479. 

If  a  municipality  is  a  riparian  i 
it  lias  tlic/aiiie  jiowcr  tu  erect  and 
irol  wharvea  aa  a  private  owner. 
the  city  of  Boston  was  held  to  hat 
same  rights  as  other  littoral  propri 
and  not  to  have  dedicated  a  dock  wl 
owned  to  the  public  by  merely  absti 
from  any  control  over  it.  "  The  [ 
of  BoElua  who  owned  the  land  as 
eommoQ  and  private  property, 
through  a  curporation,  whose  cor] 
grants  and  licinsts  are  matters  of  Ti 
Their  own  use  of  their  own  proper 
their  own  benefit,  cannot,  be  cal 
dedication  of  it  lo  any  oilier  pub 
wider  extent.  Whether  it  was 
'  town  dock  '  or  '  public  dock  '  C 
were  used  a»  synonymous  leims), 
furnish  no  ground  to  presume  tha 
had  parted  with  their  riKhitogovei 
use  it  in  the  manner  most  hcnefli 
tlie  people  or  public  of  the  town  or  ( 
Baslon  V.  Lecrauf,  17  How.  436  ; 
moHVralth  v.  Roiharg,  9  Gray  514 
and  note. 

Tlie  general  powers  which  mm 
corporaliont  poaaess  over  whan< 
deriveil  from  ihe  Icgislniurer  Spf 
Rnclrport,  S  Md.   237  ;   Hai/rnad  < 

(Vinlhrop,  5  La.  Ann.  36  ;  SlnUi  i 
My  Citg,  S5  N.  J.  L.  31.     This  a 


592 


THE  GENEVA. 


i^  to  erect  wharves  and  charge  compen- 
sation for  keeping  them  and  their  ap- 
proaches in  a  safe  condition,  is  one  of 
the  special  powers  conferred  hy  the  legis- 
lature apon  municipalities  bordering  upon 
navigable  water :  Conmumwealth  t.  Alger, 
7  Gush.  53,  82  ;  Municipality  v.  J^ase, 
2  La.  Ann.  538 ;  Pollard's  Lestees  t. 
Hagan^  *  How.  212  ;  Wordey  v.  Muni- 
cipality, 9  Kob.  (La.)  324  ;  The  Wharf 
Cast,  3  Bland's Ch.  383;  minois,  ^c.,0>, 
V.  St.  Louis,  2  Dillon  C.  C.  70;  New  Or- 
leans y.  United  States,  10  Pet.  662,  735  ; 
Barney  t.  Keokuk,  94  U.  S.  324  ;  Webet 
T.  Harbor  Commissioners,  1 1  Wall.  57 ; 
Ihcket  Co,  T.  St.  Louis,  100  U.  S.  423 ; 
Vicksburg  r,  Tobin,  100  Id.  430.  And 
it  may  make  them  the  depositaries  of  it 
in  such  a  measure  as  it  deems  expedient : 
Fuller  V.  Edings,  11  Rich.  L.  (S.  C.) 
239  ;  Waddingham  r.  St,  Louis,  14  Mo. 
190 ;  Baltimore  v.  White,  3  Gill.  444  ; 
Weber  v.  Harbor  Commissioners,  1 8  Wall. 
57.  Hence,  unless  expressly  empowered 
by  its  charter  to  erect  a  wharf,  a  munici- 
pality cannot  do  so  as  an  independent 
undertaking.  But  it  will  not  be  pre- 
vented from  grading  its  streets  merely 
because  the  river  end  of  one  will  be  used 
as  a  wharf.  It  has  the  right  to  improve 
the  street  by  grading  it  down  to  the 
river,  and  if  in  doing  this  in  the  manner 
pointed  out  by  law,  a  wharf  and  steam- 
boat landing  results,  it  would  be  per- 
fectly legal,  and  a  peculiarly  fortunate 
incident  to  the  town  :**  Snyder  y.  Rock- 
port,  6  Ind.  237. 

Where  a  city<;harter  provides  that  it 
"shall  have  control  of  the  landing, 
wharfage  and  dockage  of  boats,'*  it 
may  establish  and  construct  wharves  and 
collect  a  reasonable  compensation  for 
their  use.  The  intention  to  charge  for 
its  use  must  be  expressed  in  some  man- 
ner, either  by  ordinance  or  otherwise. 
Such  a  wharf  will  be  presumed  to  be  for 
the  benefit  of  the  public,  like  the  paving 
of  a  street  or  other  such  improvement. 
Municipalities  have  different  relations 
f^om  those  of  individual  riparian  pro- 


prietors. In  case  the  latter  erected  a 
wharf,  the  presumption  might  be  that  he 
intended  to  charge  for  the  use  of  it  He 
has  no  public  duties  to  perform,  but  acta 
solely  in  an  individual  capacity.  But  it 
is  otherwise  with  public  corporations. 
As  a  general  rule,  they  act  in  a  public 
capacity  and  for  a  public  purpose :  A/tu- 
catine  v.  Keokuk  Northern  L.  P.  Co.,  45 
Iowa  185. 

Where  a  city  is  authorized  by  its 
charter  to  establish  and  regulate  the  use 
of  wharves,  fix  the  rate  of  wharfage  and 
regulate  the  anchorage  and  mooring  of 
boats  and  rafts,  it  may,  by  ordinances, 
prohibit  otliers  from  using  any  place 
other  than  the  established  wharf,  without 
the  permission  of  the  city  and  payment 
of  the  ordinary  wharfage  fee.  The 
power  to  prohibit  the  establishment  of 
other  wharves  or  landings  is  a  necessaiy 
part  of  the  power  to  erect  and  regulate : 
City  of  Dubuque  v.  Stout,  32  Iowa  80. 

So  power  to  erect  wharves  includes 
the  power  to  condemn  private  property 
for  that  purpose.     It  is  held  in  Iowa  that 
a  railway  company  may,  with  the  con- 
sent of  the  municipal  authorities,  lay  its 
track  in  the  streets  of  the  city,  whether 
the  fee  is  in  the  city  or  the  adjoining  pro- 
prietor ;   Milbum  v.   Cedar  Rapids,  12 
Iowa   249  ;  ainton  v.  C.  R.  ^  M,  i?. 
R.  Co.,  24  Iowa  455  ;   Tmdin  v.  Z).  B, 
^  M,  R.  R.  Co.,  82  Iowa  106;  C,  N. 
^S.  R,  R.  Co,  V.  Newton,  36  Iowa  299; 
Cook  V.  Burlington,  36  Id.  357 ;  C/«- 
ton  V.  C,  ^  L.  22.  R,  Co.,  37  Id.  61 ; 
Ingram  v.  C.  D.  ^  M,  R,  R.  Co.,  38 
Id.  669  ;  and  the  Supreme  Court  of  the 
United  States,  following  the  general  rule 
that  it  should  adopt  the  constniction  pot 
upon  such  statutes   by  the  state  courts 
(Braney  v.  Keokuk,  4  Dillon  C  C.  593; 
Suydam  v.  Williamson,  24  How.  427; 
Leffingwell  v.    Warren,   2  Black  599; 
Christy  V.  Pridgem,  4  Wall.  196 ;  A'«^« 
V.   Levy,  5  Id.  433 ;    Shipp  v.  ^^'^^^* 
Heirs,  2  Wheat.  316  ;  Jackm  v.  Chi** 
12  Id.  162;  Swift  V.  Tyson,  16  Pf«n 
17),  have  held  that  a  municipality  »"*?•'" 
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bt  lUM,  kathoriie  a  luumboat  com- 
•nj  lo  erect  &  building  for  the  receipt 
nd  sllipmcDt  of  mercluadiM,  on  or  near 
M  binluof  &  river  ia  front  of  priTats 
HI,  rcMrving  manicipal  and  public  cout 
rol  over  such  elructnre :  Bamei/  t. 
(tokuL,  i  Dillon  C.  C.  S93,  affirmed  in 
4  U.  S.  ai4.  Pover  to  erect  a  wharf 
nd  condemn  prirate  property  therefbr, 
iclndes  power  lo  extend  a  wbarf  alread; 
I  existence,  and  to  appropriate  the  neces- 
irj  land  for  that  purpose  upon  EUBking 
roper  compensation  to  the  owner  :  Han- 
and  T.  Wincliell,  54  Ho.  173. 

HI.  By  Tirtue  of  its  general  power, 
le  lej;islature'ma;  grant  to  an  iodivicloal 
K  expliuive  right  to  erect  and  keep  a 
nblic  toll  wharf  within  certain  prescribed 
miti ;  such  •  grant  is  not  in  conflict  with 
clause  in  the  oonslilution  of  the  state 
rovidtng  "  that  no  man  or  set  of  men 
re  entitled  to  exclusive,  Aeporale,  public 
Doluments  or  priTileges  from  the  conH 
lunily,  but  io  cnuBideralion  of  public 
Tvieei."  It  will  be  presumed  to  be  in 
losideration  of  public  services,  as  it  is 
ineGcial  lo  the  public :  Mariin  v. 
''Britti,  34  Miss,  ai ;  Charla  Sintr 
'ridge  Co,  T,  Warren  Bridge,  11  Pel. 
2D. 

Nivigable  waters  and  their  shores  are 
■imarily  under  the  contnd  of  the  United 
uies,  and  stale  legislation,  to  be  valid, 
nst  be  in  confonnily  with  the  iaws 
lued  by  Congress  for  the  regulation  of 
immerce.  But  state  laws  regulating 
vbors,  when  not  in  direct  conflict  wiib 
e  federal  constitution  or  legislature, 
t  valid  :  Seamihip  Co.  v.  Joliffe,  I 
'all.  4S0  ;  Cooleg  v.  Board  of  War- 
iu,  1!  How.  296  1  PallanTi  Ltatet  v. 
ajon,  3  How.  2ia  ;  Cuco  T.  Roherli, 
i  N.  r.  S9a ;  FM  Wardau  v.  Pratt, 
)  Rob.  (La.)  4S9  ;  Chapman  r.  Miller, 
Spear's  Law  769  ;  Alexander  v.  E.  R. 
0.,  3  Strob.  (S.  C.)  Law  594 ;  Stale 

Citg  Cotouel,  4  Rich.  Lav  SS6  ;  Com- 
•mceallA  v.  Alger,  7  Cu«h.  53  ;  Jefer- 
ncille  T.  FeTTf  Boot.  3S  Ind,  19; 
iirAor  Matter  v.  Soathtrland,  47  Ala. 
Vol.  XXXI— 7S 


S 1 1 .  Bui  any  law  which  imposes  a  dot; 
or  tonnage  is  a  regulation  of  commero 
and  void  ;  Cannon  v.  AVw  Orltant,  1< 
Wall.  177  ;  FtKket  Co.  V.  Si.  Ft,>d,  i 
Dillon  C.  C.  «S4  ;  Ftele  v.  Morgan,  1! 
Wall.  S81 ;  Seumtoot  Co.  y.  I\trt  War 
dent,  S  Id.  31.  But  ■  statute  lixiug  : 
reasonable  rale  of  compeosatioa  to  b 
paid  to  a  wharfinger  for  the  use  of  hi 
wbarf  by  a  vessel  moored  (hereto,  is  no 
a  lax  OD  tonnage  or  an  impediment  I 
commerce  :  The  Barge  John  M.  IVeldi 
9  Bon.  a07.  Nor  is  a  regulation  ol 
wharfage  by  a  municipaliiy  proporliouae 
to  the  vessel's  tonnage  a  violation  of  an; 
provisioni  of  tlie  Federal  ConslitulioQ 
EUenmn  v.  McMaint,  30  La.  Ann 
(Partll.)  190. 

Tbe  right  of  a  municipal  curporauoi 
to  regulate  wharves  may  be  cither  expres 
or  implied.  Even  when  conferred  ii 
terms,  the  power  must,  like  ullier  powers 
be  construed  tomewbat  strictly  when  i 
affects  private  rights.  The  power  ^ 
regulait  must  not  be  construed  as  a  powe 
to  destroy:  Grant  t,  dli/ <^  Dufen/iorl 
IS  Iowa  179.  Thus,  it  has  been  bel< 
that  even  where  the  corporation  bounda 
ries  extend  to  low-water  mark,  and  tb 
charter  gives  express  power  to  erect  an< 
occupy  all  wharves  and  leiees  within  tb 
corporate  limits  of  the  city,  the  corpora 
don  has  no  power  to  control  the  bank  • 
as  lo  compel  the  riporian  owner,  wliosi 
rights  extend  to  lo*-water  mark,  to  taki 
out  a  license  for  his  wharf-boat  faslcnec 
to  the  shore  of  his  own  land  and  ascd  fo 
his  own  business  :  McLaughlin  v.  aeuen, 
18  Ohio  94;  ifuicaline  v.  Herthey,  II 
Iowa  39  ;  Martin  v.  Evantiiille,  33  Ind 
85. 

But  it  may  refuse  its  consent  to  thi 
construction  of  ■  wharf,  or  may  grant  i 
with  such  conditions,  limitations  an< 
restrictions  as  it  may  deem  most  benefl' 
cial  lo  the  navigation  and  use  of  tlie  par 
of  ihu  city.  ThoB,  it  may  grant  thi 
privilege  upon  the  condition  that  the  ex 
lerior  margin  shall  constitute  a  puhli< 
wharf:  BaUimorev.   IKA^s,  3  Gill.  444. 
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The  power  to  regulate  pablic  wharvea 
gives  no  power  over  private  wharves. 
Thas,  where  a  charter  provided  for  regu- 
lating wharfage  **  of  all  articles  brought 
to  public  landings  in  the  said  district," 
a  by-law  levying  a  fine  on  any  person  or 
persons  who  **  shall  sell  on  any  of  the 
wharves  or  landings  within  the  said 
district,  any  cord- wood,  unless  the  same 
shall  have  been  corded  or  measured  by 
the  proper  cordcr,**  is,  so  far  as  it  re- 
spects private  wharves,  invalid.  "  Their 
powers  in  this  particular  are  limited  by 
the  act  of  incorporation  to  public  land- 
ings, and  their  public  estate.  Their 
special  authority  respecting  the  authority 
of  individuals  must  appear  on  the  face  of 
the  proceedings  to  be  strictly  pursued  :" 
Comminumers  v.  Neilf  3  Yeates  54. 

In  Commonwealth  v.  Alger^  7  Cush. 
S3,  it  was  held,  that  the  Commonwealth 
had  power  to  establish  lines  in  the  oarbor 
of  Boston  beyond  which  no  wharf  should 
be  extended  or  maintained,  and  to  declare 
a  wharf  erected  beyond  such  lines  a  pub- 
lic nuisance,  and  that  such  a  statute 
takes  away  the  rights  of  the  proprietors 
of  flats  in  the  harbor  beyond  the  line,  to 
build  thereon  even  where  such  erections 
would  in  no  manner  interfere  with  navi- 
gation ;  that  such  statutes,  although  they 
provide  for  no  compensation  to  such  pro- 
prietors, are  not  unconstitutional,  as  tak- 
ing private  property  and  appropriating 
it  to  public  use  without  compensation  to 
the  owner.  See  Hart  v.  Mayor^  ^r.,  9 
Wend.  571;  affirming  3  Paige  213; 
Wetnvore  v.  Brooklyn  Gaslight  Co,,  42 
N.  Y.  384  ;  P^e  v.  VanderhUt,  26  Id. 
287  ;  s.  0.  28  Id.  396 ;  Hagan  v.  Camp- 
Mi,  8  Tort.  9  ;  Mobile  v.  Eslava,  9  Id. 
677  ;  Railroad  Co,  v.  Winthrop,  5  La. 
Ann.  36.  l^ut  in  Yates  v.  MHvoavkee, 
10  Wall.  498,  Mr.  Justice  Miller  says : 
**  We  are  of  opinion  that  the  city  of 
Milwaukee  cannot,  by  creating  a  mere 
artificial  and  imaginary  dock-line,  hun- 
dreds of  feet  away  from  the  navigable 
parts  of  the  river,  and  without  making 
the  river  navigable  up  to  that  line,  de- 


prive riparian  oiiniers  of  the  right  to 
avail  themselves  of  the  advantage  of  tlie 
navigable  channel  by  building  wbarres 
and  docks  to  it  for  that  purpose." 

In  Illinois  v.  Canal  Co.,  2  Dillon  C. 
C.  70,  the  question  arose  as  to  what 
were  the   proper  uses  to  which  a  city 
could  put  a  public  wharf.     The  precise 
question  in  the  case  was  whether  under 
an  ordinance  not  expressly  prohibitory, 
the  city  could  authorize  the  erection  of  a 
grain  elevator  thereon  to  facilitate  the 
handling  of  grain  at  the  wharf.    In  the 
course  of  an  elaborate  opinion,  Judge 
DiLLOK  says :    '*  A  wharf  differs   in 
many  material  respects   from  a  street. 
The  latter  is  primarily  intended  for  the 
purposes  of  passage  or  travel,  and  any 
structure  on  it  without  legislative  author- 
ity is  a  nuisance ;  but  a  wharf  is  intended 
to  furnish  conveniences  for  the  landing 
of  vessels,  the  loading  or  unloading  of 
their  cargoes,  and  to  supply  a  place  on 
which  wares  discharged  from  vessels  or 
awaiting  shipment  may  be  deposited; 
and  it  would  seem  that  structures  or  ap- 
pliances of  any  kind  intended,  and  which 
have  the  effect  to  facilitate  the  landing 
and  preservation  of  merchandise  arriv- 
ing at  the  wharf,  erected  upon  it  under 
municipal  authority,  and  remaining  at  all 
times  subject  to  municipal  control,  would 
be  lawful  and  within  the  purpose  for 
which  the  wharf  property  was  acqoiied 
or  dedicated.     We  do  not  say  that  the 
municipal  authorities  could  use  the  wharf 
property  for  mere  warehouse  purposes, 
though  we  have  no  doubt  that  it  would 
be  competent  for  them  to  erect  or  author- 
ize the  erection  thereon  of  such  structures 
for  the  receipt  and  shipment  of  goods  by 
water,  as  they  might  deem  expedient  in 
order  to  promote  the  trade  and  commerce 
of   the  city.    And  we  are  dearly  of 
opinion  that  the  erection,  under  the  sanc- 
tion of  the  city,  of  an  elevator  to  be  used 
in  handling  of  grain  at  the  wharf,  and  at 
all  times  under  the  direction  and  ooiitit)l 
of  the  municipal  authorities,  is  sucih  a 
use  of  wharf  property  as  does  not  fall 


THE  GEHEVA. 


5! 


■itboal  tb««copeord«dicaiioii,  uid  inch 
1  structure  would  not,  therefore,  be  k 
piihlic  nuutuKS.  We  hare  not  met  with 
nor  have  the  counsel  cited  aaj  adjudica- 
lion  npon  the  preciie  point ;  and  ws 
have,  therefore,  been  compelled  to  decide 
i[  upon  principle,  and  hare  felt  that  it 
■wu  due  to  ibe  importmice  of  the  que»- 
liun  In  let  forth  onr  views,  as  we  have 
dune  with  considerable  fulncES."  See 
Bf/cS(tr  Sugar  Ri;fiiii«g  Co.  t.  St.  Loaii 
G.  £.  a).,10Mo.  App,  401. 

But  under  the  power  to  regulate,  a  citj 
eannot  surrender  to  private  individuals 
ttie  eiclusive  nse  of  a  wliarf  foi  a  fixed 
period.  Powers  conferred  npon  munici- 
pal corporations  for  public  parposca,  can- 
noi  be  delegialed  lo  others,  or  surren- 
dered, or  renonoced.  Sneh  corpor&Iions 
tOBj  adopt  by-laws,  or  msko  authorized 
oonlracts,  bat  they  have  no  power  to 
enter  into  contracts  or  pass  ordinances 
"hich  shall  cede  away,  control,  or  cm- 
bBrrase  their  IcgialaliTe  or  pivemnientJil 
powers,  or  which  shall  dinable  them  at  any 
linte  from  performing  their  public  duties  : 
Plima,  ^,,  Canal  Co.  T.  St.  Loot,  3 
UilloD  C.  C.  TO  ;  Gait  t.  Kalmaaioo,  39 
Mieh.  34*  ;  Pcople'i  Railroad  r.  ifem- 
phii  Railroad,  10  Wall.  3S0 ;  LouliciUe 
Cilg  Railroad  t.  Louiseitli,  6  Bush  415  ; 
S™oi/jn  v.  CTty  Raarmd  Co.,  47  N.  T. 
475;  a/i/Anu  T.  SAarT.,  27  Id,  611; 
Pr'Mi.  Church  V.  Magor,  ^.,  5  CoweQ 
S38 ;  SlvyiKianl  T.  Magor,  ^c,  7  Id. 
S88:  Sanag  fhnd  T.  Fhiiaddphia,  31 
Ps.  St.  175  ;  Ex  pane  Mayor,  ^r„  of 
Albany,  a-l  Wond.  !7T  ;  Railroad  Co. 
V.  Sfayor,  f^.,  1  Hill  562,  568 ;  Mar- 
fin  1.  Mayor,  ^.,  I  Hilt  548;  Goii- 
ler  T.  GeorgOoam,  6  Wheat,  S93 ;  Slate 
1.  Gravit,  19  Md.  351,  373  ;  Branton  i. 
Baladflphin,  47  Pa.  St.  329  ;  Diiifprnn 
T,  Peo^e,  51  IH.  277  ;  Brimmtr  v.  Bos- 
ton, lOa  Mbbs.  19  ;  Maton  r.  Fhilndd- 
phia,  60  Pa,  St.  *45  ;  Safe  v.  Cincin- 
nati Gat  Co.,  18  Ohio  St.  S6S  ;  Jadcion 
T.  Ronrnan,  39  Miss.  671  ;  Oakland  s. 
Carptnlter,  13Cal.  840;  Smith  t.  Mora, 
i  Id.  534  i  and  aee  Attorney-  G-ntral  t. 


Mayer,  ^c,  3  Ducr  119,  131,  53 
Davii  T.  Mayor,  J-f.,  14  N.  Y.  S0< 
Cotary.  iJnuA,  SS  Weud,  628;  Cuulcj 
Const.  Lim.  304. 

IV.  Therighttoerectawharfcarr 
with  it  a  reasonable  compcnsiitiun  for 
nse :  Emrninger  t.  PeoiUt,  47  It).  38' 
CAicarjo  V.  i<j^iii,49  1d.  173  ;  The  K. 
Tremaiat,  5  Ben.  60;  Radaay  t.  Dritj: 
37  N.  Y.  356.  The  owner  of  a  prive 
wharf  may  allow  olheri  to  use  it  ai 
charge  a  compensation  therefor,  or 
may  use  it  for  his  own  business  to  t 
exclusion  of  others :  The  Votaiia, 
Wall.,  Jr.,  375.  8o,  a  manicipfti  cc 
porBtion  ownicj;  improved  wharves  ni 
maintaining  them  at  its  own  cost,  m 
charge  and  collect  snch  compensali 
from  partiea  using  them  at  will  be  a  fi 


[lable 


Fad 


Co.  V.  Si.  Louii,  100  U.  S.  423 ;  KieJ 
baryv.  Tnbin,  100  Id.  430  ;  flici-rt  Co. 
Keokuk,  95  Id.  SO.  Such  a  provision 
not  in  conflict  with  the  Constitution  i 
the  United  Slates.  But  a  regulation 
which  vowels  from  another  «lsie  t 
reqnired  to  pay  fees  not  enacted  frc 
domestic  resscls,  is  invalid  :  Guy  v.  Bi 
Hmore,  100  U.  8.  43*. 

In  some  cases  wharfage  has  been  i 
lowed  when  no  artificial  improvcmcT 
were  made.  "A  wharf,"  says  He 
DENFELDT,  J.,  In  .^cramenfo  Steami) 
Neta  World,  4  Cal.  41,  "is,  propei 
spcakin):,  an  artificial  constmclion,  n 
to  such  its  meaning  must  be  limited  ;  l 
it  does  not  follow  that  the  definition  ' 
wharfage  is  to  be  confined  to  the  char 
for  landing  at  a  wharf.  Words  must 
taken  according  to  that  most  univen 
acceptation  in  common  nse,  and  so  ' 
find  the  term  wharfage  generally  appli 
to  a  charge  for  landing  goods,  whetl 
npon  an  artificial  erection  or  a  natni 
landing.  See  Dubagae  T.  Simt,  32  loi 
80'  But  it  may  now  be  considered 
settled  that  the  proprietor  of  a  wha 
privilege  must,  in  some  manner,  impro 
the  shore  or  make  preparations  for  1 
reception  and  delivery  of  goods,  or  t 
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aocommodation  of  vessels,  before  he  can 
collect  toll  or  wharfagei  otherwise  he  is 
only  entitled  to  a  reasonable  compensa- 
tion for  the  use  of  the  river  front.  It 
was  settled  by  Cannon  v.  New  Orleans, 
20  Wall.  579,  that  it  docs  not  lie  within 
the  power  of  a  state  or  municipal  cor- 
poration to  impose  a  tax  for  the  mere 
privilege  of  using  the  banks  of  navigable 
rivers  for  purpo^s  of  navigation.  And 
in  New  Orleans  v.  WUmot^  31  La.  Ann. 
65,  it  was  said  :  **  The  only  ground  on 
w^hich  any  sum  can  be  claimed  by  the 
front  proprietors  from  the  owners  of  ves- 
sels for  mooring  at  the  banks  of  public 
navigable  waters,  and  their  discharging 
and  receiving  cargoes,  is  that  such  pro- 
prietor, by  the  expenditure  of  money 
and  labor,  has  constructed  and  maintained 
works  which  facilitate  the  discharging 
and  receiving  of  cargoes,  and  afford 
to  vessels  the  means  of  mooring  and  re- 
maining in  security :  Railroad  Co,  v. 
Ellemtan,  105  U.  S.  166  ;  Packet  Co.  v. 
Keokuk f  95  Id.  88 ;  Mayor ,  ^c,  of 
St,  Martinsville  v.  Steamer  Mary  Lewis ^ 
32  La.  Ann.  1293;  Columbus  v.  GV«y, 
2  Bush  476  ;  and  see  dictwn  of  Chief 
Justice  Wright  in  Muscatine  v.  Bersheyj 
18  Iowa  39. 

Kennedy  v.  Comngton,  17  B.  Mon. 
567,  grew  out  of  the  conflicting  claims 
of  the  owner  of  a  ferry  franchise  and  the 
city.  Tlie  city  of  Covington  extended 
to  the  river,  and  the  strip  of  land  next  to 
the  river  was  held  in  trust  for  the  use  of 
the  city,  and  also  for  the  use  of  the 
owners  of  the  ferry  franchise.  It  was 
acknowledged  that  the  city  had  the  right 
to  erect  wharves  on  the  strip  of  ground 
referred  to,  or  to  use  it  in  any  manner  cal- 
culated to  promote  the  prosperity  of  the 
city  or  the  convenience  of  its  inhabitants, 
not  inconsistent  with  the  exercise  of  the 
ferry  franchise  belonging  to  the  plaintiff* 
The  owners  of  the  ferry  franchise  claimed 
that  they  had  a  right  to  land  at  the  city 
wharf,  as  an  incident  to  their  ferry  fran- 
chise, withont  being  required  to  pay 
wharfage.     Simpson,  J.,  observes :  ''  It 


is  a  well-settled  principle  of  law  that 
every  owner  of  property  shall  use  and 
exercise  the  rights-  incident  thereto  so 
as  not  to  interfere  with  the  rights  and 
privileges  which  belong  to  other  persons. 
Now,  in  this  case,  both  the  parties  have 
rights  which  attach  to  the  same  property, 
one  of  them  the  right  to  use  it  as  a  ferry 
landing,  the  other  to  use  it  for  the  benefit 
of  the  city  and  the  convenience  of  its  in- 
habitants.    To  the  full  enjoyment  of  the 
right  which  belongs  to  the  city,  the  grad- 
ing and  paving  of  the  landing,  and  the 
construction  of  the  wharves  is  indispen- 
sably necessary.     For    the  accomplish- 
ment of  this  object  a  considerable  expen- 
diture of  money  is  required,  and  by  the 
accomplishment  the  interest  of  both  par- 
ties is  evidently  promoted.    The  con- 
struction of  wharves  increases  the  busi- 
ness, the  prosperity  and  the  growth  of 
the  city,  and  thereby  contributes  to  the 
enhancement  of  the  value  of  the  ferry 
property,  by  a  corresponding  increase  of 
its  business.     As,  therefore,  the  city  is 
compelled  to  incur  a  large  expenditure 
to  enable  her  to  have  the  full  enjoyment 
of  her  rights  in  the  common  property, 
and  as  it  operates  to  the  advantage  of 
both  parties,  every  principle  of  equity 
and  justice  requires  that  the  owners  of 
the  ferry,  if  they  use  the  improvements, 
should  be  made  liable  in  some  form  or 
other,  to  contribute  their  rateable  propor- 
tion to  the  cost  of  the  constroctioij.   This 
liability  cannot,  however,  authorize  the 
city  to  subject  tliemto  the  payment  of 
regular  wharfage.     Such  a  charge  might 
materially  diminish  the  value  of  the  ferry 
franchise.    *  ♦  *  We  have,  however,  con- 
cluded that  they  ought  to  pay  one- half  the 
cost  of  constructing  so  much  of  the  wharf 
at  the  foot  of  Scott  street,  as  is  necessary 
for  the  convenient  landing  of  their  boats 
and   the  passengers  therein,  and  which 
they  have  been  using  for  that  purpose." 
A  city  authorised  to  collect  wharfage 
*•  for  any  vessel  lying  at  anchor  within 
any  slip,"  cannot  maintain  an  action  for 
wharfage  against  a  vessel  attached  to  an 


idjiccBl  pifr,  eien  Ihoagh  it  occnpiei 
be  gnUer  part  of  the  alip  between  the 
licr.  A  vexiel  ii  not  Ijing  at  kocbor 
rirhin  the  meaning  of  the  ftalnte  when 
1  i]  fattened  to  a  pier :  Walih  T.  N.  Y. 
'■•.f-D.  Co.,  77  N.  T.  418. 

Vihea  &  t«h1  alongside  of  a  pablic 
rhirT  or  pier  ii  accidentally  bamed  with' 
HI  rioli  or  the  ovnrr,  and  ainkt  near 
>K  month  or  (be  *lip,  Chni  abitracting 
he  jlipor  bulkhead  »o «« to preTenl  other 
eisela  from  coming  in,  Ihoae  entitled  (o 
'hariage  cannot  recoTtr  for  the  low  oo- 
uioned  thereby  without  Ent  ghowing 
liat  the  owner  of  the  Teswl  eonid,  with 
roper  care  and  diligence,  hare  remoicd 
K  wreck  K)  aa  to  prevent  iti  being  a 
■OK  of  injarj  :  Uanaxi  v,  J^e  York 
■c,  Railiras,  10  Com.  B.  349.  And 
I  lueh  piers  and  bnlkheads  are  open  la 
ie  eommoD  use  of  the  pnblic  for  any 
arp"M  connected  with  the  loading,  nn- 
■adiag  or  repairing  of  iciEela  and  lecur- 
ig  their  cargoea,  whether  in  vessela 
float  or  innk,  when  not  prohihilcd  by 
'Mate  or  ordinance,  their  use  io  attempt- 
ig  to  raise  the  »eg««l  and  recoTer  the 
ropertj  when  it  neltiier  incommodei  the 
luling  or  anloadtng  of  vessels,  or  the 
assing  or  repassing  of  carts,  nor  in  any 
ay  injures  (he  Btmetuie  itself,  giTes  no 
ight  of  action  for  wharfage  :  Tai/lor  T, 
UlaTUic  ifntaal  Ins.  Co.,  2  Bosw.  106. 
The  lessee  of  a  public  wharf  ia  entitled 
)  the  wharfage  accruing  thereat,  but  the 
ablic  character  of  the  wharf  ia  in  no 
imner  changed.  Vessels  resorting  to  it 
re  still  subject  to  the  same  general  rules 
Egulaling  the  nse  of  public  wharves  and 
lip! :  CommitiioBtTg  of  FUols  v,  Oark, 
3  X.  T.  S51.  The  diminution  of  the 
rado  and  consequently  of  the  value  of  a 
rliarf  other  than  by  the  net  of  the  lessor, 
I  not  an  interference  with  the  right  to 
■JAra  wharfage.     Thus,  A.  leased  from 

cily  a  wharf  for  a  certain  period,  the 
iiy  binding  itself  for  indemnity  if  the 
'right  to  collect  wharfage  was  suspended 
)r  any  period  by  the  intervention  of 
lird  parties."     It   was  held  that  a  di- 
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mination  of  trade  on  the  rirer  canied  b] 
the  rebellion,  did  not  Interfere  with  bii 
right  "to  collect,"  and  hence  he  had  ih 
claim  for  indemnity  from  the  city.  Thi 
same  lease  provided  "  that  in  case  thi 
right  to  collect  wharfage  or  rents  shouh 
be  defeated  permanently  ihningh  the  in 
(tramentality  or  aid  of  the  mayor  am 
council  of  the  dty,"  and  it  wai  held  iha 
hii  right  WM  not  defeated  within  tlii 
meaning  of  the  clause  by  an  ordinanci 
which  the  lessee  himself  caused  to  b< 
passed,  nor  hy  a  tax  other  than  wharf- 
age, which  the  city  had  a  right  to  lay,  oi 
by  a  quarantine  embargo  laid  with  leS' 
■ee'a  consent :  Marihall  v.  ViiiiAarg,  IS 
Wall.  146.  Where  freight  ia  carrier 
from  wharf  A.  over  wharf  B.,  the  owne^ 
of  whiirf  B.  can  eollcel  wharfage  at  till 
some  rate  as  thongh  the  original  deliver} 
had  been  upon  his  wharf:  The  J.  I! 
Stann,  15  Blatch.  478  j  b.  C.  Supple 
ment  to  4S  Conn.  SBS  ;  Union  Wharf  Co 
V.  Hmingaay,  12  Id.  293.  A  wharf 
owner  may  charge  ahigher  rate  of  wharf 
age  when  the  goods  are  removed  fron 
the  wharf  by  means  of  drays,  than  whei 
it  is  taken  away  in  lighters  or  other  ves- 
sels,  thus  allowing  for  the  wear  and  teai 
of  the  wharf:  SouJe  v.  San  Francisa 
Gaslight  Co.,  S4  Cal.  241.  And  it 
London,  it  is  sud  that  whorflngers  an 
not  entitled  to  wharfage  for  gooilt  UH' 
laden  into  lip-hters  out  of  barges  faslenec 
to  their  wharves:  Stiphen  y.  Cosltr,  i 
Burr.  1408.  A  wharfinger,  no  less  thar 
a  common  carrier,  may  make  what  con- 
tract  he  pleases  as  to  his  compensation, 
Bat,  lite  the  keeper  of  a  tavern  or  ware- 
house, if  he  gives  notice  in  advance  o( 
his  rates  of  charges,  liiscustomer  cannot, 
after  having  assented  to  the  proposed 
charges  by  nsing  the  wharf,  refuse  to  pnj 
on  the  ground  that  it  ii  more  than  a  rea 
sonable  compensation  '  Southern  StetTn- 
Mhip  Co.  V.  Sparki,  SB  Texas  657.  So 
after  a  party  has  used  a  public  wharf 
which  a  city  is  anthoriied  to  establish, 
improve  and  regnlate,  and  charge  i 
moderate  fee  for  expenses  incurred.  h< 
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cannot  refuse  payment  of  wharfage  on 
tlie  ground  that  it  has  not  been  well  boilt 
and  is  in  need  of  farther  improYements. 
*'  This  is  not  the  way  to  try  the  question 
whether  municipal  corporations  have  per- 
formed   public    duties.    A    mandamus 
would,  perhaps,  lie  to  compel  the  bor- 
ough to  proYide  adequate  facilities  of 
wharfage ;  or  an  injunction  at  the  suit 
of  some  agent  of  the  public  to  restrain 
them  from  collecting  fees  for  inadequate 
performance.    In  either  of  the  modes  the 
question  would  be  tried  and  for  all  par- 
ties interested.    But  each  individual  cus- 
tomer cannot  raise  the  question  as  a  de- 
fence to  charges  he  has  voluntarily  in- 
curred.    If  he  does  not  like  the  facilities 
furnished,  he  need  not  use  them,  but  if 
he  uses  them,  he  must  pay  for  them,  so 
long  as  the  power  of  assessment  vested  in 
the  borough  is  not  abused  :"  Prescott  v. 
Duqiusne,  48  Pa.  St.  118,  per  Wood- 
ward, C.  J. ;  also  Jefferaonville  v.  Ferry 
Co.,  27  Ind.  100  ;   b.  c.  35    Ind.  19 ; 
Winpennyy,  PhVadelphia,  65  Fa.  St.  135. 
The  amount  of  wharfage  may,  of  course, 
be  regulated  by  the  legislature:    BcUti- 
more  v.  WTiite,  2  Gill.  444  ;  Murphy  v. 
City  Councilf  1 1   Ala.   586.     But  where 
the  right  to  impose  wharfage  is  given  to 
a  municipality,  the  amount  is  a  matter 
entirely  at  its  discretion,  and  cannot  be 
interfered  with  by  the  courts  unless  it  is 
plainly  unreasonable.     1    Dillon   Mun. 
Corp.,  sect.  112;  Municipality  v,  Puue, 
2  Iia.  Ann.  538  ;  Muscatine  v.  Her$he^f 
18  Iowa  39,  42. 

**  The  government  of  the  municipality 
lias  determined  that  the  rates  of  wharf- 
nge  are  due  as  such ;  from  this  the  state 
has  not  dissented.  The  responsibility 
of  the  act  rests  entirely  with  the  muni- 
cipal government.  The  consequences 
of  the  interference  of  the  judiciary  in 
the  details  of  its  finances  can  be  readily 
foreseen.  ♦  ♦  *  If  the  wharfage  is 
a  tax  on  atmmerce,  or  on  imports  or 
exports,  it  is  unconstitutional,  however 
small  the  amount.  If  it  be  not  per  ae 
unconstitutional,  the  unconstitutionality 


depending  according  to  the  argument  on 
the  unreasonableness  of  the  amount,  the 
action  of  the  judiciary  is  brought  directly 
in  conflict  with  the  municipal  power  on 
an  administrative  question,  over  which 
it  must  be  conceded  the  city  government 
is  called  upon  to  exercise,  to  a  certain 
extent,  discretionary  power.  The  judi- 
ciary action  is  put  forth  in  favor  of 
absolute,  positive,  legal  rights,  they 
must  be  separated  by  a  distinct  line  of 
demarkation  from  those  which  are  subject 
to  the  action  of  other  branches  of  the 
government,  the  interference  with  which 
must  be  avoided:"  MunidpaUty  t. 
/Va««,  supra.  As  to  what  is  a  sufficient 
compliance  with  a  statute  requiring  a 
a  demand  of  wharfage  before  an  action 
can  be  brought,  see  7^  Bark  Frasuxsca, 
9  Ben.  34. 

V.  The  owner  of  a  wharf  on  a  navi- 
gable river  is  entitled  to  free  access 
thereto  without  unnecessary  obstructions 
by  the  acts  of  other  parties  :  D.  R.  S, 
C.  Co,  V.  B.  ^  B.  S,  F,  Co,,  81  Pa.  St. 
103.  Hence,  a  raftsman  upon  a  nari- 
gable  river,  although  entitled  to  use  it 
for  the  passage  of  his  rafts  or  other 
water  crafts,  must  do  so  with  due  r^rd 
to  the  rights  of  others.  He  must  not 
moor  his  rafts  so  as  to  interfere  with  the 
rights  of  a  riparian  owner  to  bring  boats 
to  his  own  wharf,  and  in  ca^e  a  raft  is  so 
moored  and  left  in  charge  of  no  one, 
the  owner  of  the  wharf  may  lawfully 
untie  it  and  allow  it  to  float  away :  Har- 
rington V.  Edwardsy  17  Wis.  536 ;  and 
see  Dutton  v.  Strong,  1  Black  83.  So  a 
pier  projecting  in  front  of  a  wharf  may 
be  used  in  such  a  manner  as  to  entitle 
the  wharfinger  to  damages,  as  being  an 
injury  to  his  rights :  Camden  ^  R,  R,  Co. 
V.  Finch,  5  Sandf.  48.  So  a  city  cannot 
obstruct  a  private  wharf  by  turning  the 
course  of  a  stream  of  water  so  as  to 
cause  sand  and  earth  to  form  an  embank- 
ment in  front  of  the  wharf,  thus  pre- 
venting other  vessels  from  approaching. 
**I  cannot  permit  myself  to  doubt," 
says    Archer,  C.  J.,   in    Barrtm  v. 
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Uajor,  f^.,  of  BaJtiutere,  1  Am.  Jnr. 
HM-3UT,  "  bDi.that  ihe  character  of  the 
ilainlitf 's  righta  were  such  thai  he  might 
(ell  complain  oT  an;  injor;  to  tbem. 
it  had  the  right  which  evErv  man  haa 
D  ibe  beneflu  flowing  fmro  a  nafigable 
(ream  contignoni  to  his  land.  He  bad 
I  right  to  past  and  rtpau  with  his 
leuclB.  Ho  man  hai  a  right  to  moor  a 
mel  to  bis  lands  without  his  consent, 
nd  if  he  wu  in  the  habit  of  asking  and 
ecciring  a  compensation  from  owner* 
f  vessels  for  such  consent,  aod  has  been 
eprired  of  this  bencfil  and  profit  by  this 
Jling  up  of  the  narigablo  stream  oppo- 
ite  to  his  lands,  he  has  been  depriicd 
fan  important  privilege  and  been  com- 
elled  to  sorrender  it  for  the  public 
enefit.  He  hag  been  disseiied,  or  more 
iroperiy  speaking,  deprived  of  an  easft- 
wnl  appnitenant  to  his  lands,  which 
onstilnles  a  great  portion  of  its  value. 
I  would  be  in  rain  to  gnard  with  snch 
igilancn  the  freehold  itaeif,  if  the  lifaer- 
es  and    privileges   appartenant    to  it 

urciianship.  Over  the  soil  covered  by 
le  water,  over  the  water  itself,  which 
elongs  to  the  stale,  I  neCd  not  sav,  he 
as  no  ri);ht ;  bat  he  has  a  perfect  right 
>  the  soil  of  the  wharf  itself,  to  the 
rofiu  growing  oni  of  the  depth  of  the 
■rigablo  water  attached  to  it,  which 
re  incident  to  the  soil  itself "  See 
'■leltm  V.  Faxon,  19  Pick.  147,  where 
lil  case  is  approved,  and  also  Thayer  v. 
Wnn,  19  Pick,  511  ;  Appeal  of  Baihy, 
Phila.  508  ;  Simpion',  Appeal,  77  Pa. 
I.  270.     But  a  municipal  corporation 

ubiic  dock'',  and  nse  them  in  a  rcoson- 
bleman 
ig    ther 

cposits  caose  ciamsges  to  the  owner  of 
wharf  by  diminishing  the  depth  of 
'ntcr  abant  it,  and  thereby  impair  its 
se  for  Ihe  purpose 


and  not  merely  difTerent  in  degree  or 
eitenc,  he  may  recover  damage*  in  a 
private  suit  for  such  injury.  Itut  unles* 
the  dnmnge  difTers  in  kind  from  that 
sustained  by  other  person*  owning  land 
on  the  harbor,  no  private  action  can 
be  sustained.  This  is  a  familiar  prin- 
ciple  and  supported  by  a  host  of  de- 
cisions: See  Breed  i.  Li/im,  136  Moss. 
ai8  ;  BtadcKrll  v.  Old  Colony  ttaUroad, 
132  Mass.  12;  Braylon  v.  Fall  River, 
113  Moss.  218;  tlviketlv.  New  Bed/ord, 
108  Mom.  208  ;  Franklin  Wltarf  V,  fbrt- 
land,  <fi  Maine  42;  Prendenl,  it,  of 
Harvard  College  v.  Smnu,  IS  Gray  I  ; 
Brightman  v.  Fairhaven,  7  Gray  271; 
Snilh  V.  Baton,  7  Cuih.  ISS  ;  Grenslg 
T.  Codlifff,  i  Bing,  262 ;  Wilket  v. 
Bunger/ord  Market,  3  Bing.  N.  S.  2B1  ; 
Dauglierig  T.  Bimting,  I  Sandf.  1.  Kor 
will  the  fact  thai  the  plaintiff  alone 
natigites  the  stream,  or  has  a  wlutrf 
thereon,  show  more  Ihan  that  be  may 
ButTer  in  a  greater  degree  than  others: 
Blackwtll  T.  Old  Colons  ^-  ^-  C""--  l^a 
Mass.  1. 
The   own 


I   and    had   been   nsed, 


causing 


iconvenicnce   and    injury   different 
ind  from  that  siutoincd  by  llie  public, 


shore  of  a  navigable  river  wbo  obtains 
from  the  commissioner  of  the  land  office 
a  grant  of  land  under  water,  on  which, 
alter  filling  in,  he  rests  a  wharf,  cannot 

legislature  afterwards  granted  the  privi- 
lege of  erecting  a  pier  in  the  river  for 
Ihe  purpOEC  of  constmcting  a  basin  for 
the  protection  aud  safely  of  bontii,  and 
who  erects  such  pier  entirely  encompas- 
siug  the  wharf  on  the  side  of  the  water 

it  and  the  river,  except  through  a  lock  at 
one  extremity  of  the  basin.  By  author- 
izing  tlie  commissioner  of  the  land  ofllce 
to  make  the  grant,  Ihe  legislature  did 
not  preclude  itself  from  making  a  great 
public  improvement  for  the  benefit  of 
commerce,  nor  was  it  taking  private 
properly  for  public  ase,  nor  a  violation 
of  any  contract,  express  or  implied,  on 
tlie  part  of  the  stale.    The  loss  sustained 
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by  the  wharfinger  in  conseqnence  of  the 
bailding  of  the  pier  or  the  construction 
of  the  basin  was  damnum  abtque  injuria^ 
for  which  no  action  lies:  Lannng  v. 
&nith,  4  Wend.  9. 

In  Bainhridge  v.  Sherlock,  29  Ind. 
364,  it  was  held  that  a  wharf-boat  when 
moored  to  the  shore  is  entitled  to  the 
same  immunity  from  trespass  as  the  land 
Itself.  And  a  navigator  landing  at  one 
wharf  is  not  justified  by  any  public  right 
in  the  river,  in  so  landing  and  mooring 
his  vessel  that  while  landed  its  side  and 
stem  will  be  carried  by  the  current 
against  the  wharf-boat  of  a  contiguous 
wharfinger,  lower  down  the  river,  thus 
obstructing  access  to  the  lower  wharf. 
But  this  case  was  again  considered  in  41 
Ind.  35,  and  a  somewhat  modified  con- 
clusion reached.  It  was  there  held,  that 
the  appellees  had  the  right  to  run  their 
boat  in  any  part  of  the  river  not  then 
occupied  by  other  boats  or  crafts  navi- 
gating the  river,  and  to  stop  at  any 
wharf  which  their  business  might  require. 
**  The  appellee's  wharf  or  wharf-boat," 
says  WoRDEK,  J.,  'Ms  clearly  entitled 
to  no  greater  immunity  as  against  a  per- 
son navigating  the  river,  than  if  it  had 
been  a  floating  craft  navigating  the  river, 
in  which  event,  in  case  of  collision, 
wilfulness,  negligence,  or  want  of  skill, 
would  be  necessary  in  order  to  hold  a 
party  responsible.  ♦  ♦  ♦  We  have 
already  seen  that  the  appellee,  whatever 
may  have  been  the  extent  of  his  title  to 
the  soil,  had  no  right  to  so  construct  or 
use  his  wharf  as  to  interfere  with  the 
paramount  right  of  the  public  to  the  free 
use  of  the  river  as  a  common  highway. 
The  appellants  had  the  legal  right  to 
navigate  the  river,  and  every  part 
thereof,  and  to  stop  at  such  wharves  as 
their  business  might  require.  And  if  in 
doing  so,  they  by  a  portion  of  the  length 
of  their  boat,  occupied  the  water  in 
front  of  the  appellee's  wharf,  they  were 
but  exercising  a  legal  right  and  could 
not  in  so  doing  be  trespassing.  The 
appellee  was  not,  in  our  opinion,  entitled 


'  to  the  free  use  of  all  the  adjacent  waten 
near  to  and  in  front  of- his  wharf-boat,' 
as  against  parties  temporarily  occnpjing 
the  same,  in  due  course  of  the*navigation 
of  the  river.  Such  a  right  in  the  appellee 
would  be  utterly  inconsistent  with  the 
right  of  the  public  to  the  use  of  the 
river  as  a  common  highway.  The  appel- 
lants had  the  right  to  land  at  such  wharf 
or  wharves  as  suited  their  convenience, 
and  if  in  doing  so,  the  current  of  the 
river,  or  rather  circumstances  carried  the 
stem  of  their  boat  down  stream  so  that 
a  portion  of  the  boat's  length  lay  in  front 
of  the  appellee's  wharf,  but  still  in  the 
navigable  waters  of  the  river,  they  were 
but  in  the  exercise  of  a  legal  right,  and 
cannot  be  responsible  to  the  appellee 
for  any  consequential  damages  which  he 
may  have  sustained  by  others  being 
thereby  prevented  from  landing  at  hii 
wharf;  provided,  that  the  appellants  in 
thus  exercising  their  rights,  exercised 
due  care,  skill  and  dispatch,  and  sub- 
jected the  appellee  to  as  little  incon- 
venience as  possible,  consistendy  with 
the  exercise  of  their  own  rights.  Donbt- 
less  unreasonable  and  vexatious  delaj, 
thus  wrongfully  preventing  ingress  to 
and  egress  from  the  appellee's  wharf, 
would  subject  the  appellants  to  liability 
for  the  damages  consequent  thereon." 

A  wharfinger  not  only  has  the  right  to 
bring  an  action  and  recover  damages  for 
any  injury  actually  done  to  his  wharf, 
but  he  is  also  entitled  to  the  benefit  of 
equitable  remedies  for  the  prcvcnrion 
of  injuries  to  his  rights:  Petffii  t* 
Davidson,  SOCal.  379  ;  BtrherT,  Tai^, 
7  Or.  435  (and  see  this  case  as  to  the  rigiits 
of  riparian  owners  in  Oregon).  Thus  a 
court  of  equity  will  interfere  to  preTcnt 
injury  to  a  private  wharf  by  the  erection 
of  permanent  obstructions  which  inter- 
fere with  ingress  to  and  egress  from  a 
wharf:  Penniman  v.  N.  Y.  Balance Co-^ 
13  How.  Pr.  (N.  Y.)  40 ;  or  to  prevent 
a  mimicipal  corporation  from  interfering 
with  the  rights  of  the  owner  of  a'prirate 
wharf   by  appropriating   an  adjoining 
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:i  the  purpoKi  of  i  iinblic  irharf ; 
ig  V.  Sharp,  I  BoBw.  SSB ;  or  the 
another  whiirf  in  Trant 
t  one  alrewlj  conatrocted  :  Cawell  t. 
Hania,  *3  Col.  609  ;  Cncttr  t.  Mayor 
fffew  York,  IS  Fed.  Rep.  405.  Bat 
a  the  other  hand,  H  miindalorj  injunc- 
iOD  will  not  iMoe  to  compel  the  owners 
r  a  priT>t«  wharf  la  allow  wharfage 
■dtitiea  to  a  particoJar  pereoti  u  well 
a  otben,  when  ibey  have  only  exerciaed 

rea»nalile  diacration  in  excluding  him 
n  wnonnt  of  the  extent  of  their  biui- 
tsa:  Aadenried  r.  Phila.  fr  Reading 
I.  R.  Co.,  68  Pa.  St.  370,  a.  c.  8  Am. 
I.  195. 

VI  The  right  to  collect  whtrfagecar- 
itswithitthecorretatiTe  daty  of  lieeping 
le  wharf  in  repair.  So  long  aa  a 
'harf  ia  open  lo  the  public,  it  ia  the 
my  of  ihoae  haTing  control  of  it  to 
eep  it  in  a  rrosonahly  aafe  condition ; 
ladwag  TJ  Bnjji,  37  N,  T.  256 ; 
Vtaihll  T.  Baxter,  12  Oray  494  ;  PiUt- 
iirijA  T.  Grirr,  33  Pa.  Si.  S4  ;  £aslman 
.  Mgredilh,  36  N.  H.  284  ;  Jefftrton- 
3Ie  T.  LoHurilU,  g-c,  Ferry  Ci.,  2J 
nd.  100;  Harriim  ».  Maaidpality, 
laaa.  S16  ;  Oir/etmt  T.  franconui  Iron 
!■/  Slerl  Co.,  99  Mass.  316  ;  Siconit  v. 
'Jijar,  59  N.  Y.  S8 ;  Fbrraby  t.  La«- 
itttr  Canal  Co.,  II  A.  1  E.  323; 
Ulatlfe  V.  IhlKfrtngtm,  II  Ex.  257,  5 
[.  &  N.  719  ;  fUbbi  T.  Merseg  Dockt,  3 
[.&N.  164;  L.R.,  I  H.ofL.  Cas.  93; 
ongmore  v.  Great  Walait  R.  R.  Co., 
S  L.  J.  C.  P.  135  ;  /■ran™  v,  Codcrttl, 
.  R.,  5  Q.  B.  1 84  :  WM  t.  Port  Drvee 
Jarbor  Co.,  19  U.  C.  Q.  B.  628;  Coe 
.  Witt,  L.  R.,  1  Q.  B.  711  :  much  V. 
'oHienxtiori  of  the  Thanm,  L.  R.,  7  C. 
.  47 1 .  Aa  to  the  duly  of  keeping  pier 
t-hw,  tee  StBeetty  r,  iV(  Burwell  Har- 
<r  Co.,  17  U.  C.  C.  P.  574,  revcraed  in 
>  U.  C.  C.  p.  378. 

A  legal  transfer  of  the  right  to  collect 
harfage  lo  a  third  party  subrogate) 
lat  party  to  the  duty  of  keeping  the 
harf  in  repair.  Thoa  the  lesaee  of  a 
harf  waa  held  liable  for  the  value  of  a 
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hone,  cart  and  load  of  merchandiae, 
loat  by  backing  off  the  wharf  into  the 
water,  where  there  was  no  saitahle  guard: 
Raiiwaj  v.  Drigg;  37  N.  Y.  265.  But 
where,  at  the  time  the  Icaae  was  made 
and  the  delivery  of  po*se»iion,  ihe  wharf 
was  in  a  defective  and  unsafe  condition, 
and  in  conanjuence  thereof,  while  in  the 
ponaession  of  the  leaie«,  an  injury  hap- 
pened to  one  lawfully  tbureon,  it  was 
beld  that  the  lessor,  who  was  receiving 
a  benefit  by  way  of  rent,  was  liable  for 
the  damage  :  Smardi  r.  Edgar,  59  N. 
y.  as ;  and  see  Louiieillt  v.  Ilaxk  of 
the  United  Slates,  3  B.  Mon.  144. 
Wendell  v,  Baxter,  12  Gray  494,  was  a 
case  where  the  plaiutiff  was  injnred 
while  in  Ihe  employ  of  the  lessee  of  a 
wharf.  The  following  instructions  pvcn 
by  the  court  below  were  held  not  error 
on  apped.  The  jury  were  inatrncted 
"  Ihat  if  they  were  satisfied  that  tbe 
defendanli  had  ealabliabed  the  wharf  for 
the  uae  of  the  public,  and  invited  tbe 
public  to  use  it  for  a  reasonable  com- 
pensation, they  were  bound  to  keep  the 
wharf  safe  for  the  use  for  which  it  wai 
made  and  erected  at  that  place ;  cbat 
if  the  plaintiff,  being  projierly  on  the 
wharf,  in  the  prosecution  of  hia  business, 
and  in  ibe  exercise  of  reasonable  care 
and  diligence,  sustained  the  injury  al- 
leged, through  a  defect  in  the  uharf,  he 
was  entitled  to  recover,  nnlesa  Ihe  defect 
waa  latent,  and  ao  hidden  and  concealed 
that  it  could  not  be  discovered  by  sucb 

Btruction,  use  and  exposure  of  (lie  wharf 
reasonably  required ;  that  if  the  de- 
fciidants  knew  that  causes  rendering  tbe 
wharf  unaafe,  were  constantly  or  occa- 
sionally in  operation,  which  Ihcy  could, 
by  the  exercise  of  ordinary  diligence 
and  care,  have  anticipated  end  provided 
against,  Ihcy  were  required  to  do  so." 
See  also  Afoyer  v.  Aen/ey,  3  B.  &  Ad.  92. 
In  Eastman  v.  Meridilh,  36  N.  H.  284, 
395,  FB«i.sr,  C.  J.,  in  speaking  of 
fUtOargh  v.  Grier,  ia  Pa.  St.  54,  said  : 
"This  case  ia  put  dia^nctly  upon  the 
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ground  that  the  puhlic  duty,  which  was 
the  foundation  of  the  action,  rose  out  of 
the  control  which  the  city  exercised  over 
the  wharf,  and  the  income  received  from 
the  use  of  it.*'  The  right  of  action 
arises  from  the  duty  which  the  law  im- 
poses upon  the  owners  of  wharves  to 
keep  them  in  proper  repair,  and  not 
from  any  contract  between  the  wharf- 
owner  and  the  customer:  Callett  v. 
London  and  Northwestern  Railroad^  II 
Ad.  &  £1.  N.  S.  984,  989  ;  Wendeil  v. 
Baxter  J  12  Gray  494 ;  Afatfor,  ^.,  v. 
Henley,  3  B.  &  Ad.  92;  BuMee'y. 
Browtif  21  Wend.  110. 

A  city  is  liahle  for  any  damages  caused 
by  a  failure  to  provide  proper  fastenings 
to  a  public  wharf:  Shinkle  v.  Coirington^ 
1  Bush  617  ;  People  y,  Albany ,  11  Wend. 
539  ;  Buckbee  v.  Browne  21  Wend.  110 ; 
Mercer  Dock  Trustees  v.  Gihbs,  L.  R.,  1 
H.  of  L.  Gas.  93.  Although  the  owner 
of  a  wharf  is  not  bound  to  keep  a  suf- 
ficient depth  of  water  at  all  times  to 
accommodate  all  sized  vessels,  it  is  bis 
duty  to  give  imformation  of  inequalities 
of  the  watftr  when  necessary  to  protect 
vessels  about  to  land  :  Nelson  v.  Fhanix 
Ckem»  Works f  7  Ben.  37.  And  he  will 
be  responsible  for  any  damage  caused  by 
such  inequalities,  to  vessels,  while  law- 
fully and  with  due  care  occupying  his 
wharf:  Barrett  v.  Black,  56  Me.  498 ; 
Sawyer  v.  Oakman,  7  Blatch.  290; 
Carletony.  Franconia  Iron  Co,,  99  Mass. 
216 ;  and  see  Wendell  v.  Baxter,  12 
Gray  494 ;  Sweeny  v.  Old  Colony  and 
N  R.  R.  Co.  10  Allen  368;  Elliott  v. 
Bray,  10  Allen  378  ;  Bamaby  v.  Lan- 
caster Canal  Co.,  11  A.  &E.  223;  Gibbs 
V,  Trustees,  ^c,  3  H.  &  N.  164; 
Indermaurv,  Dtimes,  L.  R.,  I  C.  P.  274  ; 
8.  c.  Id.  31 1  ;  Thompson  v.  N.  E.  R.  R. 
Co.,  2  B.  &  S.  106 ;  P.  R.  R.  Co.  v. 
P.  &  Co.,  II  A.  &  E.  223.  But  he  is 
not  liable  for  damages  caused  by  delay, 
occasioned  by  an  insufficiency  of  water 
in  a  berth :  The  Bark  Francesca,  9  Ben. 
84.  MoRTow,  J,,  in  Nickerson  v.  Tirrell, 
127  Mass.  S36,  229,  says:  ''The  gen- 


eral rules  of  law  applicable  in  cases  of 
this  character  are  well  settled.  The  owner 
or  occupant  of  a  dock  is  liable  in  dtnagetf 
to  a  person  who,  by  his  invitstion, 
express  or  implied,  makes  use  of  it,  for 
an  injury  caused  by  any  defect  or  unaafs 
condition  of  the  dock  which  the  occnpant 
negligently  causes  or  permits  to  exist, 
if  such  person  was  himself  in  the  exercise 
of  due  care.  Such  occupant  is  not  sn 
insurer  of  the  safety  of  bis  dock,  bat  be 
is  required  to  use  ordinary  care  to  keep 
his  dock  in  such  a  state  as  to  be  reason- 
ably safe  for  use  by  vessels  wftuA  he 
invites  to  enter  it,  or  for  wkit^  he  holdt  it 
out  as  Jit  and  ready.  If  hc»  fails  to  me 
such  due  care — ^if  there  is  a  defect  which 
is  known  to  him,  or  which  by  the  use  of 
ordinary  care  and  diligence  should  be 
known  to  him,  he  is  guilty  of  negligence 
and  liable  to  the  person  who,  using  due 
care,  is  injured  thereby." 

VII.  The  liability  of  a  wharfinger  for 
goods  deposited  on  his  wharf  does  not 
differ  materially  from  that  of  a  warehonse- 
man.  He  must  take  reasonable  common 
care  of  the  property  intrusted  to  him, 
and  is  liable  for  a  corresponding  degree 
of  negligence,  and  the  burden  of  proving 
such  negligence  is  upon  the  party  alleg- 
ing it :  Foote  v.  Storrs,  2  Barb.  326 ; 
Schmidt  V.  Blood,  9  Wend.  268 ;  BHn 
v.  Mayo^  10  Vt.  56  ;  Sidaways  v.  Todrf, 
2  Starkie  357  ;  Story  on  Bailoieot,  sect. 
452  ;  Cox  V.  0' Riley,  4  Ind.  368.  Bnt 
a  wharfinger  must  be  distinguished  from 
a  common  carrier.  The  language  of 
Lord  Mansfield,  in  Ross  v.  Johnson,  5 
Burr.  2827,  and  of  Lord  Ellei- 
BOROUOH  in  Moving  v.  Todd,  1  Starkie 
72,  favored  the  doctrine  that  wharfingers, 
like  common  carriers,  were  liable  for  all 
injuries  except  such  as  arise  from  the 
act  of  God  or  the  public  enemy.  Bat 
this  doctrine  was  ably  combatted  by 
Judge  Stort,  in  his  treatise  on  Bail- 
ments, and  it  is  now  settled  by  the 
decisions  that  he  is  liable  only  for  the 
ordinary  care  required  of  a  bailee  for 
hire  :    Piatt  v.  Bibbard,  7  Cow.  50J ; 
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danidt  *.  TVeat.  Sav.  Co.,  «  T.  It. 
S81  ;  Bgdi  T.  TVntf  Nov.  Co.,  S  Id. 
339  ;  />>  re  WM,  B  Tuint.  443  ;  Batertt 
T.  Turner,  IS  John.  S32 ;  £nw>n  T. 
Dtid-m,  1  Wend.  »03 ;  Cogt  T.  Ber- 
■anf,  2  Ld.  RaTm.  909,  SIB;  Sidaieap 
J.  Todd,  9  SMrkie  SSI.  Bni  if  be 
Dndertakei  u>  eoorej  the  goodi  from  the 
■buTM  to  ■  TeHcl  b;  hi*  own  lighler, 
Ik  auamca  the  reiponiibilit;  of  a  com- 
mon carrier,  and  will  be  held  liable  u 
torli :  Matmg  t.  Todd,  I  Surkie  SB. 
Did  responsihilitj  of  a  wharfinger  begins 
irhen  the  goodi  are  delivered  on  the 
rbarf  and  he  ba«  expTVtaly  or  impUedlj 
YceiTcd  thAn  into  hit  care  and  coslod}' ; 
Rodjrrt  T.  Slopliel,  33  Pa.  Si.  Ill; 
QaiggiH  V.  Duff-,  1  H.  &  W.  1T4 ;  a. 
:.  1  Qale  430.  Bnc  a  mere  delWer.r 
11  the  wharf  ia  not  nece»wri1j  a  delivery 

0  the  wharfinger.  Some  ift  of  asunt, 
ilber  on  hit  part  or  by  hii  agent,  to  the 
nitody  thereof,  ii  neceuary  before  he 
rill  be  presnmed  to  hsTe-  ajinmed  the 
:haractpr  uf  cnitodian  :  Bvdcmcm  v.  Levi, 

1  Camp.  414;  GUitm  *.  InglU,  *  Id. 
S ;  BUn  ▼,  Mayo,  10  Vt.  56  ;  Fkiclatrd 
:  Gtlman,  6  Cow.  757. 

Hi>  respoDBibilily  ceafies  aa  soon  as  he 
easei  to  have  the  ciulody  and  control 
if  (he  good*.  Thns,  where  goods  were 
lelivered  to  a  wharfinger  io  be  sent  on 
oard  a  resset,  his  responsibility  ceased 
s  soon  as  the  goods  were  delivered  to 
he  proper  officers  of  Ibe  reise].  And 
bis,  by  the  nsage,  although  they  re- 
sained  npon  the  wharf:  CMait  t. 
>«ni«,  5  Esp.  41  ;  Merrftl  T.  0.  C. 
WiV.  R.  R.  Co.,  II  Allen  80;  Gvn  t. 
Vti  York,  fr<:;  «■  A-  C""-.  »'  Mass.  837. 

Bat  a  delivery  to  one  of  the  crew  of  a 
euel  will  not  be  tnScient.  It  mn«  be 
0  the  captain  or  some  one  having  au- 
Imrily  to  receive  them  :  Leigh  v.  Smith, 
C.  i  P.  638  ;  R.  *  M.  134. 

The  nsBgea  of  bunness  In  the  vicinity 
re  important  to  show  when  a  wbarf- 
iger  acqnirei  and  when  he  ceases  to 
are  the  cnatody  of  goods.  "  By  the 
Mgea  and  cnitomi  of   bosineis  i>  not 


nnderslood  to  be  meant  ind)  collonu,  at 
from  their  contiooance  have  become  part 
of  the  common  law,  but  such  customs 
and  usages  as  are  generally  regarded  and 
adopted  by  the  penons  doing  business  lo 
the  vidnily,  and  with  refereiice  lo  which 
contracts  are  made.  The  evidence  of  the 
customs  and  usages  of  the  merchants  in 
the  vicinity  of  defendant's  wharf  was 
properly  received  lo  show  that  goods 
landed  on  the  wharf  •  •  •  were 
not  considered  aa  In  their  custody  and 
that  they  did  not  receive  and  take  care 
of  them  as  wharfingers  ;"  Btin  r.  Maya, 
tapra.  Where  the  goods  are  demanded 
by  the  proper  owner  and  all  charges  paid, 
or  tendered,  they  most  be  delivered. 
Bnt  if  notified  that  the  goods  in  bi*  pos- 
session beat  a  spurious  trademark,  and 
that  their  tale  will  be  enjoined,  and  be 
is  reqnesled  not  to  deliver  them,  he  may 
lawfully  withhold  them;  BmMt  .  Maniere, 
34  Beav.  157;  13  W.  H.  SIS;  II  L. 
T.  (N.  S.)  469.  If  he  detains  goods 
and  the  owner  afterwards  agrees  to 
accept  them,  and  actually  removes  a 
part,  he  Is  not  liable  for  the  destroction 
of  the  balance  remaining  on  the  wharf 
after  the  owner  has  had  a  reasonable 
time  lo  remove  it :  Carna  v.  Nklalt,  10 
Gray  3G9.  A  wharfinger  is  not  estopped 
from  denying  the  title  of  his  bailor: 
Thomt  V.  TillmTS,  3  H.  &  N.  534  ;  b7 
L.  J.  Ench.  407.  See  Biddit  v.  Bond, 
34  L.  J.  Q.  B.  137.  But  where  the 
wharfinger  had  once  acknowledged  cer- 
tain goods  to  be  the  property  of  the 
plaiutilf,  it  was  held  that  he  could  not 
dispute  plaintitTs  title  in  an  action  of 
trover  brought  against  him  :  (lading  v. 
Bimit,  7  Bing.  339  ;  M.  &  P.  531  : 
Hall  V.  Griffin,  S  M.  i  Scott  T32 ;  10 
Id.  S46. 

VIII.  As  an  incident  lo  the  wharf- 
inger's agreement,  either  express  or  im- 
plied, to  properly  care  forgoods  left  in  his 
charge,  he  is  entiiled  to  the  possession  of 
them  until  delivery  is  demanded  and  dou 
compentntion  made.  Thus  he  has  a  spe- 
cial interest  in  the  goods  which  Ihe  law 
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will  protect.  Saoh  interest  is  an  insur- 
able one  and  will  be  included  in  a  policy 
coTering  '*  goods  in  trust."  In  case 
of  loss  he  can  recover  the  ftiU  amount, 
but  will  be  liable  over  for  any  excess 
above  his  charges.  He  maj  at  his  own 
cost  and  without  notice  to  the  owners, 
keep  a  floating  policy  for  the  benefit  of  all 
who  may  become  his  customers  :  Waters 
V.  Monarch  F.  ^  L.  Iru,  Cq.,  5  El.  &  B. 
870 ;  2  Jur.  (N.  S.)  375 ;  25  L.  J. 
Q.  B.  102.  See  Ex  parte  Bateman^  2 
Jur.  (N.  S.)  265 ;  25  L.  J.,  Eq.  19  ;  8 
DeG.  M.  &  G.  263. 

IX.  Like  other  depositaries  for  value, 
a  wharfinger  has  a  lien  upon  goods 
deposited  upon  his  wharf,  for  the  amount 
of  his  charges,  and  also  by  the  general 
usage  of  the  trade  fur  his  general  bal- 
ance of  accounts :  Naylor  v.  Manglee, 
1  Esp.  109,  per  Lord  Kenton  ;  Spears 
V.  Ilartly,  3  Id.  81  ;  Rush/ortk  v.  Had- 
field,  6  East  519  ;  7  Id.  224  ;  Hotder- 
fness  V.  Collinson,  7  B.  &  C.  212  ;  2 
Kent's  Com.  (12  ed.)  642.  But  it  has 
been  said  that  a  custom  to  extend  a  lien 
for  wharfage  to  all  claims  which  the 
wharfinger  may  have  against  the  owner 
of  goods  is  invalid  :  Leuckhart  v.  Cooper, 
3  Bing.  N.  C.  99  ;  Drookman  v.  IlamiJl, 
48  N.  Y.  554.  Nor  has  he  any  gen- 
eral lien  in  respect  to  the  labor  and 
warehouse  room,  except  by  agreement, 
express  or  implied,  but  a  general,  con- 
tinued and  undisputed  usage  is  evidence 
of  an  agreement :  Holdemess  v.  Collinson, 
7  B.  &  C.  212.  Nor  can  he  claim  a 
lien  on  the  goods  of  one  owner,  the 
identity  of  which  was  not  lost  in  a  fire, 
from  which  the  whole  were  saved  :  Grant 
V.  Humphery,  3  F.  &  F.  162.  The 
wharfinger's  lien  will  prevail  over  legal 
process  against  the  owner  of  the  goods 
if  it  attached  prior  to  the  teste  of 
such  process:  Rex  v.  Humphery,  McC. 
&  Y.  178.  A  wharfinger  has  a  double 
remedy  for  his  wharfage,  a  lien  on  the 
article  and  a  personal  lien  or  claim  on 
the  owner.  If  the  owner  sells  and  a 
delivery  order  is  handed  to  the  wharf- 


inger, with  a  tender  of  the  wharfage, 
there  is  no  further  claim  against  the 
vendor,  but  the  personal  claim  attachei 
to  the  vendee,  on  the  ground  that  the 
wharfinger  is  no  longer  liable  to  the 
vendor  for  the  safe  keeping  of  the 
article,  and  therefore,  has  no  claim  on 
him,  but  the  wharfinger's  liability  and 
claim  passes  over  to  the  vendee.  After 
a  sale  of  the  goods  and  a  tender  of  the 
wharfage  already  due,  with  proper  notice 
the  vendor  is  discharged  from  liabilitj 
for  future  wharfage.  The  notice  maj  be 
given  verbally  or  by  a  delivery  order : 
Wooster  v.  Blossom^  5  Jones  (N.  C) 
Law  244  ;  Sage  v.  Gittner,  1 1  Barb. 
120  ;  Barry  v.  Longmore,  12  A.  &  £. 
642  ;  Story  on  Bailments,  sect.  458.  A 
wharfinger  has  no  power  to  sell  merchan- 
dise deposited  on  his  wharf,  and  for 
which  he  is  entitled  to  a  coropensatioD  in 
the  shape  of  wharfage  for  its  safe  keep- 
ing, though  accustomed  to  sell  property 
of  the  same  description  from  the  wharf: 
see  Monk  v.  Wkittenhirg,  2  B.  &  A.  484 ; 
Wilkinson  v.  King,  2  Camp.  335  ;  A'moi- 
burg  V.  Browne,  42  Pa.  St.  173. 

A  wharfinger  has  a  lien  on  a  vesel 
for  wharfage.  Ex  parte  Easton,  95  U. 
S.  68,  was  a  suit  in  the  nature  of  a 
libel  in  ren  brought  by  the  owner  of  a 
wharf  in  New  York,  against  a  barge 
coming  from  Baltimore,  to  recover  the 
charges  alleged  to  be  due  libellant  as 
wharfage.  It  was  contended  that  process 
could  not  issue  against  the  barge  because 
no  maritime  lien  arose  in  the  case.  In 
the  coui-se  of  tlie  decision,  Mr.  Chief 
Justice  Waitb  said  that  wharf  accom- 
modations are  a  necessity  of  commerce 
and  indispensable  for  ships  and  vessels, 
and  water-crafts  of  every  name  and 
description,  whether  employed  in  carry- 
ing freight  or  passengers,  or  engaged  in 
the  fisheries.  Erections  of  tlie  kind  are 
constructed  to  enable  water-crafts  to 
lie  in  port  safely,  and  to  facilitate  iheir 
operations  in  loading  and  unloading  their 
cargoes,  and  in  receiving  and  landing 
passengers.    Piers  and  wharrcs  are  a 
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noce«Mf7  incident  to  every  well  regalaled 
piwl,  vilhnal  which  commcrcfl  and  navi- 
gation  would  ba  subjected  to  great 
inconTenience*  and  exposed  lo  re»ationa 
aod  constant  peril.  Convenience*  of  thii 
kind  are  wanted  both  at  the  port  of 
departare  and  of  entry,  and  lhce»pcn<e« 
paid  at  both  are  everywiiere  regardeii  ai 
properly  chart'cable  as  expenses  of  the 
voyage.  Snch  erectiona  are  indiapen- 
iably  necesaac?  for  the  safety  and  con- 
TcnicDce  of  commerce  and  naTl^ntioD, 
and  those  who  tale  bcrlha  alongside  of 
Ibem  to  aecni*  those  objects  dcriTe  great 
benefit  from  their  use.  And  experieote 
■npports  the  proposition,  and  shows  to  a 
demonstration  that  (he  contract  of  a 
wharfinger  appertains  to  the  pursuit  of 
commeiMi  and  navigation.  Standard 
autboritiea  as  well  as  reason,  princi[^, 
and  the  necessities  of  commerce,  support 
the  theory  that  the  contract  for  wharfage 
is  a  maritinie  contract,  which  in  the  case 
lappoaed,  gi  'e«  t*  the  proprieljor  of  the 
wharf  a  maritime  lien  on  the  ship  or 
ressel  for  his  security;  "licwed  in  the 
light  of  these  considerations,  it  is  clear 


that 


e  of  a  wharf  b; 
uisler  or  owner  of  a  ship  or  vessel 
msritiuM   contract,  and,  w  such. 


be  admiralt 

that  snch  a  conirart  being  one  ma 
eiolusively  for  the  benefit  of  the  si 
or  vessel,  a  marftime  lien  in  the  ci 
supposed,  arises  in  favor  of  the  propr 
tors  of  the  wliarf,  against  the  vessel, 
payment  of  reaMmable  or  cuslomi 
charges  in  that  behalf  for  the  use  of 
wharf,  and  that  the  same  may  be  i 
forced  by  a  proceeding  in  re*  agwnst 
vessel,  or  by  a  soit  in  perionam  agai 
the  owner."  Jatattim  v.  McDonoa 
Gilpin  101  i  Tht  Phabt,  Ware  if 
The  Kate  Tra«iiA,  8  Ben.  «0 ;  I 
Maggie  Hinmonrf,  9  Wall.  Jr.  *3S  ;  L 
riie  V.  Boolli,  S  Gall.  MB;  Vardiaer 
Ship  -VeiD  JfTUy,  1  Pet.  Adm.  223, 
Judge  SroBr;  Barl:  Alaika,  3  B 
S91  i  nalmrt  v.  Dragon,  10  Pet.  1( 
Tht  Uercer,  I  Spragoe  284  ;  The  ^ 
Rgan,  7  Ben,  SO ;  Dunlop's  Adm.  ( 
AhboK's  Ship,  *a3  I  »  ConW.  Adm.  a 
But  see  The  Barge  John  H.  Weic, 
Ben.  507.  As  to  liens  under  a  slati 
see  Tht  Virgiiaa  Rvloa,  13  Blalch.  i 
Tht  ioH<«Bn«,  21  Wall.  55S ; 
Staasur  St.  Lamraiee,  I  Black  Safl. 
CsaBLCa  Bdbxb  Etuoii 

St.  LODIB. 


Snprtme  Gowt  of  Michigan. 
WOOD  B.  LOSEY. 


«or, 


Is  does  not  have  the  burden  of  showing 
intiff  cannot  make  out  his  case  without  shoi 


An  infant  sued  tor  the  pric 
thev  were  not  necessaries.    The  plaii 
thM  the  goods  pni^haacd  were  necessaries,  notwidistanding  that  defendant  assi 
the  burden  of  showing  them  not  to  he  necessary. 

An  infant  sued  for  the  price  of  a  horse  sold  to  him  showed  that  his  sole  husi 
was  to  cany  on  his  mother-in-law's  farm  for  one-lhird  of  the  produce,  and  thai 
.aaM  fitmish  all  the  teams,  tools  aod  implements:  HM,  that  this  showed 
the  horse  was  not  a  "necessary"  for  which  he  wss  liable  ;  a-*  ■  "" 

the  jaij  to  understand  thai  i 
iMiB,  inaiead  of  to  his  part  in  it,  thai  fixed  Ws  liability. 


T  of  the  horse  to  the  fatming 
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Error  to  Jackson  circuit. 

Hammond^  Barkworth  ^  Smithy  for  plaintiflT. 

A,  £.  HayneBj  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — Defendant  was  sued  for  the  price  of  a  horse  sold 
him  by  Emery  Wood,  a  brother  of  plaintiiT,  who  claimed  as  as- 
signee. The  suit  was  brought  before  a  justice  while  the  defendant 
was  an  infant,  and  this  appears  of  record.  He  was  still  an  infant 
when  the  judgment  rendered  against  him  by  the  justice  was  ap- 
pealed. Judgment  was  rendered  against  him  also  in  the  circuit 
court  for  Ingham  county.  It  appeared  that  defendant  had  been 
gamisheed  by  a  creditor  of  Emory  Wood,  and  bad  paid  the  money 
over.  But  in  the  present  suit  this  was  not,  so  far  as  appears,  estab- 
lished to  have  been  before  some  notice  of  the  assignment.  Defend- 
ant was  also  prevented  by  the  ruling  of  the  court  from  shoifing 
fraud  in  the  assignment.  If  the  case  could  stand  unreversed  upon 
the  other  matters  we  should  wish  to  consider  whether  a  garnishee 
who  has  disclosed  and  paid  over  money  to  creditors  would  not  be 
entitled,  when  sued  on  the  same  debt,  to  show  that  the  assignment 
was  not  valid  as  against  the  creditors  who  gamisheed  him  and  who 
had,  if  it  was  fraudulent,  a  right  to  complain  themselves  of  the 
assignment.  While  we  do  not  find  ourselves  called  on  to  pass 
upon  this  allegation  of  error,  we  do  not  wish  to  have  it  understood 
that  it  is  regarded  as  unfounded.  We  leave  it  for  future  consid- 
eration. 

We  think  the  jury  was  clearly  misled  by  the  course  taken  below 
on  the  subject  of  infants'  contracts.  While  the  court  in  the  charge 
did  undoubtedly  charge  that  the  plaintiff  must  show  the  horse  to 
have  been  a  necessity  to  the  defendant,  the  force  of  this  was  de- 
stroyed by  the  other  charges  and  refusals  to  charge.  The  plaintiff, 
although  the  defendant  appeared  only  as  an  infant  and  his  infancy 
was  admitted,  made  no  attempt  to  do  any  more  than  prove  the  sale 
of  the  horse  as  if  made  to  a  person  of  full  age.  When  he  rested 
he  had  made  out  no  cause  of  action.  If  he  recovered  at  all  it 
could  only  be  because  the  defendant  (who  was  very  unnecessarily 
called  on  by  whoever  represented  his  interests  to  show  by  way  of 
defence  what  the  law  presumed  in  his  favor)  made  out  a  clear  case 
of  necessity.     The  fact  that  the  defendant  assumed  the  burden  did 
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not  in  any  way  exonerate  plaintiff  from  making  out  a  full  case  > 
actual  necessity.  The  burden  did  not  cease  to  be  the  plaintif 
burden.  Defendant  showed  that  he  was  carrying  on  hia  mother-! 
Uw's  farm  for  a  third  of  the  produce,  and  that  she  was  to  furni 
all  the  teams,  tools  and  implements.  He  bad  no  other  businei 
This  showed  quite  clearly  that  the  horee  was  not  necessary  for  d 
fendant,  and  the  court  should  not  have  refused  to  so  charge.  1 
refusing  this  charge  and  by  giving  the  jury  to  understand,  as  ^ 
think  they  could  not  fail  to  understand,  that  it  was  the  necessity  I 
the  fanning  business,  and  not  the  necessity  for  the  defendant's  pi 
in  it  that  would  make  him  liable,  they  were  led  to  a  verdict  whi 
has  no  testimony  to  sustain  it.  We  have  had  some  doubt  wheth 
we  could  properly  grant  a  new  trial  upon  the  reversal.  The  c 
fendant  was  not  brought  into  the  case  so  as  to  be  impleaded  in  t 
way  the  statute  points  out.  The  guardian  does  not,  on  the  origii 
record,  appear  to  have  been  properly  appointed,  and  he,  and  not  t 
defendant,  had  charge  of  the  original  defence  and  appeal.  We  a 
strongly  inclined  to  regard  the  whole  proceedings  as  too  defect! 
to  bear  investigation.  Defendant  did  not  assign  error  on  this  poii 
but  it  is  open  on  the  record,  where  the  issues  indicate  error,  a 
may  stand  in  the  way  of  any  future  judgment  for  plaintiff.  As  t 
assignments  of  error  now  stand  we  shall  reverse  the  judgment  wi 
costs  of  both  courts  up  to  this  time  and  allow  a  new  trial,  if  t 
plaintiff  sees  fit  to  incur  the  risk. 
The  other  justices  concurred. 

ir  the  wbdU  or  an  inr>nt  be  aupplicd  vith    neceararies  ;  Connollg  t.   Bull 

bj  hii  parent,  guardian  or  by  ativ  Qlber  McCord  S  ;  Jonei  v.  Colcia,  1  McHi 

peraon,  he  cannot   render  himself  liable  1*  ;  Purrin  t.  Wifjon,  10  Mo,  451  ;  Ft 

tot  aniclei    which  would    otherwise   be  man  t.  Bridgft,  4    Jones'  Law  4.     . 

neceuariea :   Baijibridge  y.  Pidering,   2  dsed,  infancy  being  shown,  ihe    bun 

Wm.    Blaclt.    13SS  ;   Gay    r.  BuUm,  *  of  proof  is  with  the  plainlifT  to  show  t 

W«nd.  403  ;  Rivert  v.  Cregg,  i    Rich,  the  articles    eucd  for  were  necessary 

Bq.  !74  ;     GathrU   V.  Murphy,  *  Watts  the   infant :    ThraU   T.    Wright,  Ss'  ' 

BO  ;  Angd  V.  McClellan,  16    Mass.  31  ;  494  :  Nicholma  T.  Wilbom,  13  Geo.  4 

/W  V.  Pmtl,  1   Chip.  aS3 ;  Betltr  v.  And  this  is  so  whether  the  articles  si 

Yomg,  I  Bibb  5S1  ;    Coandly  r.  UtUl,  3  foi  come  within  the  class  of  necesaai 

McCord  6  ;   .WcATanna  v.  .l/m-,,  61    III.  or  not :    Tkrutt  v.  Wrigk,  tupra. 

ISO;    NuAolK/n    v.    Wilbora,    13  Geo.  An   examination  of  tlie  cases   ah 

475 ;  EIrod  t.  Mgeri,  S  Head.  33 ;  Per-  referred    to   can    not    but    convince 

rin  T.  Wt^tan,  10  Ind.  4SI.     Where  the  reader  liiat  the  decision  in  the  prind 

minor  resides  with  his  parents,  it  will,  in  case  is  entirely  correct, 

ibe  absence  of  proof  to  the  contrary,  ha  It  may  not  be  nnprofltabte  to  refer 

preiDmed   that  he  ii  properly  supplied  some  other  coses  illustrating  the  gene 
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principles  that  should  be  applied  in  erery 
case  where  the  qucstiun  of  necessaries  is 
involved. 

The  first  question  to  be  determined  in 
every  case  appears  to  be  whether  the  arti- 
cles sued  for  come  within  the  general 
class  of  necessaries,  and  this  is  a  matter 
of  law  to  be  judged  of  by  the  court : 
Beeler  v.  Young ^  I  Bibb  521  ;  Glover  v. 
0«,  I  McCord  572  ;  Dent  v.  Manning, 
10  Vt.  230  ;  Tupfxir  v.  Cadweil,  12  Met. 
563  ;  Grace  v.  Hale,  2  Humph.  29  ; 
Stanton  v.  iVt//«w»,  3  Day  57  ;  McKanna 
V.  Merry,  61  III.  178,  Jordan  v,  Cof- 
field,  70  N.  C.  110;  Merriam  v.  Cun- 
ningham, 1 1  Cush.  40.  The  articles  in 
question  must  not  only  come  witliin  the 
general  class  of  necessaries  in  law,  but 
must  also  be  in  fact  necessary  to  the  in- 
fant under  the  particular  circumstances 
in  which  he  is  placed  :  Reeves*  Dom. 
Rel.  *227.  Tiie  preliminary  question 
above  stated  being  determined,  if  the 
articles  fall  within  the  general  class  of 
necessaries,  then  whether  they  were  ac- 
tually necessary  and  suitable  to  the  con- 
dition and  estate  of  the  infant,  and  of 
reasonable  prices,  must  regularly  be  left 
to  the  jury  as  matter  of  fact :  Bing.  on 
Inf.  86,  note  1,  87  ;  Story  on  Sales,  sect. 
35  ;  Beeler  v.  Young,  1  Bibb  521  ;  Bent 
v.  Manning,  10  Vt.  230  ;  Grace  v.  Hall, 
2  Humph.  29  ;  McKanna  v.  Merry,  61 
111.  178;  Jordan  v.  Coffield,  70  N.  C. 
110;  Merriam  v.  Cunningham,  11  Cush. 
40 ;  Stanton  v.  Willson,  3  Day  57  ;  Ry- 
der  V.  Wombwell,  L.  R.,  3  Exch.  90  ; 
8.  c,  L.  R.,  4  Exch.  32.  This  proposi- 
tion is  subject  to  the  qualification  that 
the  question  whether  or  not  there  is  any 
evidence  fairly  tending  to  show  Uiat  they 
were  actually  necessary  is  for  the  court ; 
and  if  there  is  no  such  evidence,  the  case 
may  be  withdrawn  from  the  jury ;  but 
the  weight  of  evidence,  if  there  is  any, 
is  for  the  jury.  The  verdict  is  also  sub- 
ject to  be  set  aside  as  being  contrary  to 
the  weight  of  the  evidence.  See  Ryder 
V.  Wombwell,  L.  R.,  4  Exch.  32.  In 
this  case  the  question  as  to  what  arc  not 
necessaries  in  law,  and  hence  are  to  be 


excluded  from  the  oonsideratioD  of  the 
jury,  was  much  considered,  and  the  ca>e 
as  a  whole  is  a  very  interesting  one.  In 
the  court  of  exchequer  the  court  was 
evenly  divided  as  to  what  is  ibe  proper 
rule  ;  but  upon  appeal  to  the  exchequer 
chamber  a  conclusion  was  arrived  at  in 
accordance  with  the  rule  already  stated, 
and  it  was  unanimously  held  that  there 
was  not  in  the  case  evidence  on  which  the 
jury  could  reasonably  find  that  it  was 
necessary  for  maintaining  the  defendant 
in  the  station  of  life  in  which  he  moved, 
either  that  he  should  give  a  silver  goblet 
worth  LV.  15s.  to  a  friend,  or  wear  shirt 
t>uttons  composed  of  diamonds  and  ru- 
bies, costing  12/.  10s.  a  piece.  See, 
also,  Drooker  v.  Scott^  11  M.  &  W.  43 ; 
Bryant  r,  Richardson,  L.  R.,  3  Exch. 
93,  note  ;  Wharton  v.  Mackenzie,  5  Q. 
B.  606  ;  Petera  v.  Fleming,  6  M.  &  W.  56 ; 
8.  c.  Swell's  Lead  Cas.  56,  where  the 
subject  will  be  found  further  considered. 

The  rule  as  to  what  constitutes  neces- 
saries is  believed  to  have  been  coiTectly 
stated  in  Petera  v.  Fleming,  siipa,  though 
doubtless  in  this  country  many  would  dif- 
fer from  the  court  in  its  application  to 
the  facts  of  that  case.  In  that  case 
Pabke,  B.,  laid  down  the  rule  thus: 
"All  such  articles  as  are  purely oraa- 
mental  and  are  not  necessarv  are  to  be 
rejected,  because  they  cannot  be  requi- 
site for  any  one,  and  for  snch  matters, 
therefore,  an  infant  cannot  be  made  re- 
sponsible. But,  if  they  are  not  strictly 
of  this  description,  then  the  question 
arises  whether  they  were  bou^t  for  the 
necessary  use  of  the  party  in  order  to 
support  himself  properly  in  the  degree, 
state  and  station  of  life  in  which  he 
moved  ;  if  they  were  for  such  articles  the 
infant  may  be  responsible.  That  mu^t  be 
a  question  for  the  jury,  and  it  is  for  them 
to  decide,  upon  due  consideration,whether 
the  articles  were  of  such  a  description  or 
not."  See,  also,  notes  to  /%r«r»  v.  Fln^ 
ing,  EwelPs  Lead.  Cas.  68,  where  the 
cases  are  fully  collected. 

Mabshall  D.  Eweix. 

Chicago. 
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When  it  is  the  intention  of  the  parties  to  contracts  for  the  sale  of  commodities  that 
there  shall  be  no  delivery  thereof,  but  that  the  transactions  shall  be  adjiutcd  and 
fettled  by  the  payment  of  differences,  such  contracts  are  void. 

It  is  the  duty  of  the  courts  to  scrutinize  very  closely  contracts  for  future  delivery, 
and  if  the  circumstances  are  such  as  to  throw  doubt  upon  the  question  of  the  inten- 
tion of  the  parties  it  is  not  too  much  to  require  a  party  claiming  rights  under  such  a 
contract  to  show  affirmatively  that  it  was  made  with  actual  view  to  the  delivery  and 
receipt  of  the  commodity. 

As  the  evidence  in  this  case  establishes  the  fact  that  the  parties  did  not  intend  the 
actual  delivery  of  the  com  contracted  for,  but  did  intend  to  speculate  upon  the  future 
market  and  to  settle  the  profit  or  loss  of  defendant  upon  the  basis  of  the  prices  of  grain 
on  the  3d  of  May  1881,  as  comp&red  with  the  prices  at  which  defendant  contracted 
to  sell,  the  contracts  sued  upon  are  void,  and  plaintiff  cannot  recover. 

Action  at  law  for  breach  of  contract. 

Everest  ^  Waggener,  for  plaintiff. 

J.  R.  Hallowell  and  J.  T.  McClevertt/,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

McCrary,  J. — In  this  case  a  jury  was  waived  and  the  cause 
was  tried  by  the  court.  It  is  an  action  at  law  in  which  the  plain- 
tiff claims  damages  for  breach  of  contract.  The  complaint  alleges 
that  during  the  months  of  February,  March  and  April,  1881,  the 
defendant,  who  is  a  grain  dealer,  residing  at  Columbus,  Kansas, 
authorized  the  plaintiff,  who  is  a  commission  merchant  at  St.  Louis, 
Missouri,  to  sell  for  him  certain  quantities  of  corn  to  be  delivered 
to  the  party  or  parties  to  whom  the  plaintiff  might  sell  the  same,  at 
the  option  of  defendant,  during  the  month  of  May  1881.  The 
complaint  further  alleges  that  the  plaintiff  contracted  for  the  sale 
of  said  corn  to  be  delivered  during  said  month  of  May  ;  but  that 
defendant  failing  to  deliver  said  corn,  the  plaintiff  having  contracted 
to  sell  the  same  in  his  own  name,  was  obliged  to  and  did  pay  the 
damages  resulting  from  such  failure,  to  wit :  the  difference  between 
the  price  of  corn  at  the  place  of  delivery  on  the  31st  day  of  May 
and  the  price  at  which  defendant  had  agreed  to  sell  and  deliver  the 
sama,  amounting  in  the  aggregate  to  $2945.25,  for  which,  with 
interest,  he  prays  judgment. 

The  answer  alleges  that  the  contracts  set  out  in  the  complaint 
were  option  or  marginal  contracts,  and  that  said  plaintiff  well  knew 
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them  to  be  such,  and  so  made  the  contracts  of  sale  of  said  com, 
not  expecting  to  receive  of  the  defendant  any  portion  of  the 
amounts  of  corn  for  delivery,  but  expecting  to  pay  any  losses  or 
receive  any  gains  that  might  accrue  for  or  against  said  defendant; 
that  said  contracts  were  made  for  the  purpose  of  speculating  on 
the  rise  and  fall  of  prices,  the  plaintiiT  to  receive  commissions 
for  said  transactions ;  and  that  said  contracts  were  mere  wagers  on 
the  fluctuating  of  the  prices  of  grain  in  the  market  of  the  city  of 
St.  Louis. 

The  case  therefore  turns  upon  the  question  whether  or  not  it 
was  the  intention  of  the  parties  that  the  corn  should  be  delivered. 
If  such  was  the  bona  fide  intention,  then  the  plaintiff  is  entitled  to 
recover  ;  but  if,  on  the  other  hand,  it  was  understood  that  the  de- 
fendant was  not  required  to  deliver  the  corn,  and  that  the  transac- 
tions should  be  adjusted  and  settled  by  the  .payment  of  differences, 
then  the  contracts  were  void  and  the  plaintiff  cannot  recover. 
Upon  this  controlling  element  in  the  case,  as  might  reasonably  be 
expected,  the  testimony  of  the  plaintiff  and  defendant  is  in  conflict. 
Under  such  circumstances  we  are  obliged  to  determine  the  contro- 
versy by  reference  to  the  actions  of  the  parties  in  connection  with 
the  transactions  and  their  contemporaneous  declarations,  especiallj 
those  in  writing,  having  a  bearing  upon  the  subject.  If  we  can 
learn  from  these  what  interpretation  the  parties  themselves  have  put 
upon  their  own  contract,  we  shall  find  a  satisfactory  guide  in  deter- 
mining the  case. 

The  evidence  satisfactorily  shows  that  the  plaintiff  was  largely 
engaged  at  and  about  the  time  of  these  transactions  in  dealing  in 
options.  He  was  also  largely  engaged  in  buying  and  selling  grain 
for  actual  delivery.  It  appears  that  he  adopted  and  had  in  use  two 
blank  forms  upon  which  statements  of  account  were  rendered  to  his 
dealers,  one  of  which  was  used  when  the  grain  was  actually  deliv- 
ered, and  the  other  when  it  was  not  delivered,  and  the  settlement 
was  made  upon  the  basis  of  the  differences.  In  the  former  state- 
ment, as  might  be  expected,  we  find  charges  for  freight,  inspection, 
insurance,  weighing,  storage  and  commissions.  These  are  charges 
which  necessarily  entered  into  the  transaction  where  the  grain  was 
shipped  and  delivered.  In  the  latter  statements  these  items  do  not 
appear.  They  show  only  the  number  of  bushels  of  grain  bought, 
the  price  at  which  bought  and  the  month  of  delivery ;  the  price  at 
which  the  same  was  sold  and  the  net  loss  or  gain.     There  are  in 
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evidence  thirty-four  of  these  last-named  bills,  used  in  the  settle- 
ment of  option  deals  between  June  26th  1881  and  July  80th  1881, 
all  representing  transactions  between  plaintiff  and  defendant.  Of 
the  bills  representing  actual  sales  from  the  defendant  to  plaintiff 
between  September  18th  1880  and  April  19th  1881,  there  are  fifty- 
seven  ;  so  that  it  appears  that  the  course  of  dealing  between  the 
plaintiff  and  defendant  was  such  that  sometimes  the  grain  con- 
tracted for  was  to  be  delivered,  and  at  other  times  it  was  not  to  be 
delivered,  and  the  transactions  were  to  be  settled  upon  the  basis  of 
margins.  It  only  remains  to  be  determined  whether  the  transac- 
tions in  controversy  belong  to  the  former  or  to  the  latter  class. 
If  the  question  were  to  be  determined  upon  the  testimony  of  the 
parties  themselves,  conflicting  as  it  is,  in  connection  with  the 
facts  already  stated,  it  would  probably  depend  upon  the  question, 
upon  which  party  rests  the  burden  of  proof?  And  I  am  inclined 
to  the  opinion  that,  without  reference  to  other  evidence,  the  plain- 
tiff would  fail. 

It  is  the  duty  of  the  courts  to  scrutinize  very  closely  these  time 
contracts,  and  if  the  circumstances  are  such  as  to  throw  doubt  upon 
the  question  of  the  intention  of  the  parties  it  is  not  too  much  to  re- 
quire a  party  claiming  rights  under  such  a  contract  to  show  affirma- 
tively that  it  was  made  with  actual  view  to  delivery  and  receipt  of  the 
grain :  Barnard  v.  Backhaua,  9  N.  W.  Rep.  696. 

It  appearing  that  the  parties  were  in  the  habit  of  dealing  in 
options,  and  the  evidence  being  equally  balanced  upon  the  question 
whether  these  were  option  contracts  or  not,  the  court  would  be 
obliged,  I  think,  to  say  that  the  plaintiff  has  failed  to  make  out  his 
case  by  a  preponderance  of  evidence.  But  whether  this  be  so  or 
not,  a  reference  to  the  written  evidence,  to  be  found  in  the  corres- 
pondence of  the  parties  at  and  near  the  time  of  the  transaction, 
strongly  corroborates  the  defendant.  A  number  of  letters,  written 
about  the  time  of  these  transactions,  and  evidently  referring  to  them, 
are  in  evidence,  and  an  examination  of  them  will  show  that  the 
plaintiff  was  constantly  insisting,  not  upon  the  shipment  of  the 
quantity  of  corn  purchased  by  him,  but  upon  the  payment  of  mar- 
gins, either  in  cash  or  by  the  shipment  of  enough  corn  to  cover 
margins.  Februrary  11th  plaintiff  writes  to  defendant,  referring 
to  the  transactions  between  the  parties  as  "option  deals."  April 
22d,  he  writes,  "  We  had  to  put  up  over  82000  on  your  deals,"&c. 
May  2d,  he  says,  "  You  must  ship  us  some  corn  as  a  margin.*' 
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May  7th,  he  says,  "  If  you  can't  ship  us  any  corn  to  cover  margins, 
please  send  us  $500."  May  I8th,  he  writes,  "  We  draw  $500  on 
you.  This  is  margins  for  your  com  deals,  which  we  hope  you  will 
pay.  This  will  leave  you  about  $300  behind  to  make  corn  deals  up 
to  market."  May  27th,  he  says,  "  We  have  written  you  and  drawn 
on  you  for  margins." 

Perhaps  the  most  signiBcant  letters  bearing  upon  this  question  are 
those  of  May  30th  and  31st,  the  dates  on  which  the  time  for  the 
delivery  of  the  corn  expired.  If  it  was  a  bona  fide  transaction,  and 
plaintiff  was  expecting  the  delivery  of  the  corn,  we  should  expect  to 
hear  him,  in  these  letters,  complaining  or  expressing  surprise  that  the 
time  was  about  expired  and  the  corn  had  not  been  delivered.  Bat, 
on  the  contrary,  a  reference  to  the  letters  of  those  dates  will  show 
that  the  only  complaint  was  that  defendant  had  not  furnished  the 
margins.  Thus,  on  May  30th,  plaintiff  writes,  "  We  cannot  carry 
these  deals  when  you  not  only  refuse  to  give  us  margins,  but  seem  to 
pay  no  attention  to  our  demands."  On  the  31st  plaintiff  writes  to 
explain  the  manner  in  which  he  had  closed  out  the  May  com,  and 
expressing  regrbt  at  the  serious  loss  to  the  defendant,  but  says  noth- 
ing to  indicate  that  he  expected  the  corn  to  be  shipped.  Upon  all  of 
the  evidence,  I  am  of  the  opinion,  and  therefore  find  the  fact  to  be, 
that  the  parties  did  not  intend  the  actual  delivery  of  the  corn  con- 
tracted for,  but  did  intend  to  speculate  upon  the  future  market,  and 
to  settle  the  profit  or  loss  of  the  defendant  upon  the  basis  of  the  prices 
of  the  grain  on  the  thirty  first  of  May  1881,  as  compared  with  the 
price  at  which  defendant  contracted  to  sell.  Such  being  the  fact, 
the  law  is  well  settled  that  the  plaintiff  cannot  recover :  Mekhert  r. 
Am.  Un.  Tel  Co.  11  Fed.  Rep.  193  ;  Gregory  v.  Wendell,  39  Mich. 
337;  Pickering  v.  Cease,  79  111.  328;  Barnard  v.  Baekham, 
supra. 

Judgment  for  defendant. 


There  are  perceptible  diflTerences  be- 
tween regular  trade  and  Bpecnlation. 
These  difTerences  exist  even  though  the 
speculation  be,  as  much  speculation  al- 
ways is,  entirely  lawful  and  legitimate. 
A  i*egular  trader  is  engaged  in  his  busi- 
ness continuously.  As  remarked  by 
Judge  Barr  recently,  **  It  is  the  general 
course  of  a  man's  business  which  defines 
and  classifies  it :"  Bryant  r.  W,  U,  T. 


Co.,  U.  S.  Circuit  Court,  Kentodty, 
May  2d  18S3.  It  is  his  means  of  mak- 
ing a  livelihood  or  acquiring  a  compe* 
tence.  Education  and  experience  fainil- 
iarises  him  with  the  operation  of  the  law 
of  supply  and  demand  as  to  the  commod 
ity  he  buys  and  sells.  He  knows,  with 
more  or  less  accuracy,  its  worth  and 
marketability.  The  profit  he  expects  is 
the  diflTerence  between    its  retail   and 
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rboleule  pricei.  Or  it  11U7  be  tbi  dif- 
creiK«  beiwerp  the  price  of  thecommod- 
IT,  at  tbc  place  wbere  it  is  purchued, 
iid  ibe  price  at  the  place  to  which  ii  ii 
arried  for  inarkel  and  aold. 

On  the  other  hand  speculation,  tboogh 
1  ma;  be  followed  aa  a  retpilar  bniineu, 
I  ofUner  the  taking  advantage  of  oppot- 
onilies  U>  make  mvnej  untiide  of  one'i 
egular  empluymeul.  It  is  frequcntl}'  a 
3rl  uf  ruoimercial  "  buih-whacking." 
Ik  speculator  buys  iandi,  siueka,  )^in, 
Dols  or  any  other  property  in  expccta- 
on  of  a  rise  of  price  and  of  seliinE,  so 

I  to  prutit  by  tlie  adranct.  Or  he  sells 
ropenj  for  future  delirerj  at  an  a)(reed 
rice,  with  the  expcctalioD  of  buying 
noagh  of  it  tolili  hiscvntract  at  a  lower 
rice  before   the  lime  oonwa  for  him  to 

irm  of  speculnlioa,  cipedaily  ia  Blocks 
nd  p^in.  A  speculator  comes  to  a 
immisaion  lirm  anil  orders  them  to  pur- 
lase  a  ijnanlity  of  grain  or  slock  for 
im  ;  be  does  not  pay  for  it,  but  simply 
;po>iu  with  the  commission  Arm  ai  a 
marfrio''  a  proportion,  say  Jen  per 
!Tit.,  of  llie  cash  value  of  the  grain  or 
ock  "  bought"  for  him.  Tlie  grain  or 
ock  is  then  purchased  and  held  by  (he 
inunission  man,  subject  to  the  order  of 
e  speculator.  If  price*  adTanct,  he 
'dcrs  a  sale  at  the  adTaoce  and  pockets 
e  proflis.  If  price*  recede  the  "mar- 
n"  stands  as  security  to  protect  the 
immissioD   nun  if  he  ii  compelled  to 

II  at  a  loss.  If  prices  go  so  low  as  to 
Borb  the  entire  "  mnrpn,"  more 
margins"  are  called  for,  and  iftliespec- 
Blor  fails  to  resprind  he  is  "closed 
It,"  that  is,  the  commission  man  sells 
e  grain  or  stocks  at  a  loss  and  reim- 
irses  himscif  out  of  his  customers' 
margin."  This  business  is  simply 
imbling — g*mb]inf(  of  the  same  sort  as 
three  card  monte"  or  "  faro."     It  is 

and  demoralising  than 


n  willgi 


their  "  margins"  or  bets  npon  the  rise  or 
fall  of  stocks  or  grain  that  would  neier 
enter  a  "  gambling  hell"  to  bet  upon  the 
turn  of  a  card. 

As  to  the  foima  of  contracts  for  the 
sale  artd  future  delivery  of  stocks,  grain 
and  other  securities  or  commodities  :  1st, 
ibcy  may  be  abnolute  in  (heirtenni ;  that 
is,  they  may  fix  absolutely  and  positively 
the  amount  of  grain  or  whatever  else  is 
sold,  the  price  charged  for  it,  and  the 
time  at  which  it  is  10  be  delivered.  This 
is  the  ordinary  aud  usual  form  of  such  a 
contract.  But  (he  lime  within  which  de- 
livery is  to  be  made  may  be  a  period  of 
greater  or  less  length.  Usually  a  month 
is  the  period  stipulated  for.  The  partic- 
ular day  of  delivery  is  (hen  optional  with 
the  seller.  The  contract  may  bo  said  lo 
be  in  one  sense  optional,  meaning  by  tliis, 
that  it  is  optional  with  the  seller  upon 
what  day  of  the  month  named  he  will  dc- 


Tliis 


It  is 


"stockewh»nge,"ft"  board  of  trade" 
into  a  "  Incket   shop,"  aud  put  up 


referred  10  by  the  phrases  "  seller  ibe 
month"  or  at  "  seller's  option."  Tliete 
terms  mean  that  the  seller  has  until  the 
lost  day  of  the  month  in  which  to  make 
delivery.  The  time  of  delivery  may  b« 
any  lime  within  the  month,  at  the  option 
of^  the  seller.  Such  an  option  as  this  is 
not  illegal.  Il  will  not  inralidale  the 
contract.  It  ia  not  an  option  Ihni  the  tel- 
ler may  deliver  or  pay  the  difference  be- 
tween the  contract  price  am!  the  market 
price  at  the  time  of  delivery  :  Warrtn  r. 
Uewitl,  4S  G>.  Ml ;  FIxltg  r.  Bayixtcn, 
71  1)1.  3»3. 

A  second  form  of  contracts  with  refer- 
ence to  sale  and  future  delivery  is  that 
known  as  a  "pal."     The    following  is 

in  New  York  1 

"New  York 18     . 

"  For  value  received,  the  bearers  may 

deliver  me shares  of  the  common 

■toek  of  the Bailroad  Company 

at per  cent.,  at  any  lime  in  

days  from  date.  The  undersigned  is 
entitled  to  all  dividends  or  extra  divi- 
dends declared  daring  the  time 
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II 


Expires 


at  1}  P.M. 


''  Signed 


1} 


The   following  is  another  form  of  a 
**  put :" 

**  Received  of  E.  F.  $50,  in  consider- 
ation of  which  we  give  him,  or  the  holder 
of  this  contract,  the  privilege  of  deliver- 
ing to  lis  or  not,  prior  to  3  o'clock  p.m. 
of  June  30th  1872,  by  notification  or  de- 
livery, 10,000  bushels  No.  2  oats,  reg- 
ular receipts  at  forty-one  cents  per 
bushel,  in  store,  and  if  delivered  we 
agree  to  receive  and  pay  for  the  same  at 
the  above  pric«. 
(Signed)  Chandler,  Pomebot  &  Co. 

R.  P.  Chandler. 

Chicago,  June  1872.". 

In  re   Chandler^  13  Am.  Law,  Reg. 
N.  S.  310. 

A  **  put,**  it  is  obvious,  is  a  mere  pri- 
vilege.   Ii  is  not  an  agreement  to  sell  and 
deliver  any  property  nor  to  purchase  and 
accept  any.  It  is  left  entirely  to  the  discre- 
tion of  the  owner  of  the  privilege  to  deliver 
or  not  to  deliver  at  any  time' during  the 
period  named.  The  signer  agrees  to  take 
the  propeny  at  the  price  named  if  it  is 
tendered  to  him  within  the  time  specified. 
Of  course  whether  it  will  be  tendered  to 
him  or  not  depends  upon  the  fluctuations 
of  the  market.   If  the  market  price  goes 
below  the  price  agreed  upon  in  the  privi- 
lege  then  the  owner  of  the  privilege  will 
buy  at  the  lower  market  price  and  de- 
liver at  the  higher  price  agreed  upon  in 
the  **  put."  His  profit  will  be  the  diflfer- 
ence  between  the  two  prices.     If,  on  the 
other  hand,  the  market  price  rises  above 
the  price  agreed   upon  in   the  privilege 
then  obviously  the  owner  of  the  privilege 
to  buy  and  "  put"  or  deliver  the  com- 
modity will  not  avail  himself  of  it.     He 
will  prefer  to  lose  the  small  consideration 
paid  for  the  privilege  rather  than  buy  and 
deliver  the  property  at  a  greater  loss. 

The  converse  of  a  **  put"  is  a  **call" 
^the  third  form  of  contract  relative  to 
the  sale  and  future  delivery  of  the  sub- 


ject of  the  sale.     A  usual  form  of  call  ii 
thus: 

New  York, 1881. 

"  For  value  received,  the  bearer  may 
call  on  me  for '. —  shares  of  the  com- 
mon stock  of  the Railroad 

Company  at per  cent.,  any  time  in 


days  from  date.  The  bearer  is  en- 
titled to  all  dividends  or  extra  diridends 
declared  during  the  time. 

"  Expires  1881,  at  1}  p.m. 

Signed " 

The  following  is  the  form  of  contract 
known  as  a  •* straddle"  or  "spread 
eagle* ' : 


•«  New  York, 


1881. 


"For  value  received,  the  bearer  may 

call  on  the  undersigned  for shares 

of  the  common  stock  of  the  — «^— 

Railroad  Company  at per  cent.,  iDy 

time  in  days  from  date.    Or  the 

bearer  may,  at  his  option,  deliver  the 

same  to  the  undersigned  at per  cent., 

any  time  within  the  period  named.  All 
dividends  or  extra  dividends  declared 
during  the  time  are  to  go  with  the  stock 
in  either  case  ;  and  this  instrument  is  to 
be  surrendered  upon  the  stock  being 
either  called  or  delivered. 

'Expires  -^^—  at  If  p.m. 


•*  Signed 


If 


See  Dos  Possos  on  Stock  Brokers  1 17, 
118. 

**  The  word"  (straddle)  says  Judge 
FiNOH,  ''if  not  elegant  is  at  least  ex- 
pressive. It  means  the  double  privilege 
of  a  '  put'  and  '  call,'  and  secures  to  the 
holder  the  right  to  demand  of  the  seller 
at  a  certain  price  within  a  certain  time  a 
certain  number  of  shares  of  specified 
stock,  or  to  require  him  to  take  at  the 
same  price  within  the  same  time  the  same 
shares  of  stock.  The  continuance  of  the 
option  is  fixed  by  the  agreement,  and  in 
this  case  was  for  sixty  days.  The  value 
of  a  '  straddle,'  it  is  proven,  depends 
upon  the  fluctuations  of  the  stock  se- 
lected.    The  wider  the  range  of  these 
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lactnitiona,  whether  ap  or  doirn,  th« 
jnMit  the  amoQiil  which  m«j  be  real- 
ted  ;  uid  of  cnnne  (he  longer  the  option 
snliniKi  the  greater  the  chaucc  of  inch 
tuFlualiuna  daring  the  period:"  Harru 
t.  Tnatridgt,  83  N.  Y.  93. 

An  theM  cootracti  legal  T  It  s  trtie 
hu  there  have  been  loma  nice  dlatlnc- 
ioDi  drawn  concerning  the  right  of  » 
wTwn  to  lell  persoiial  property  nol  at 
he  lintc  owned  b^  liim,  but  which  he  in- 
endilogo  into  the  market  and  bn; — 
'  that  which  be  hath  neither  actually  nor 
lolenliallT,"  aa  i(  ia  aaid  in  aome  old 
IKS.  Bat  aa  remarked  bj  the  Buprcme 
^rt  of  Uichigan,  "  Conrta  must, 
owerer,  from  neccaiitr,  rccogniae  the 
letbod*  of  conducting  anti  carrying  on 
luineai  at  the  prciient  day,  and  applying 
'ell-aeltted  prineiplea  uf  the  common  law 
arorcc  what  might  be  called  a  new  ctaaa 
r  kind  of  agreemenla  herctofure  nn- 
nown,  unleta  they  Tiolale  some  rule  of 
ablic  policy.  The  mercantile  biuineaa 
r  the  present  day  could  no  lonij-er  bo 
icctaafullj  carried  on,  if  mercliants  and 
talera  were  unable  lo  purchaae  or  Bell 
lat  which  aa  to  them  had  no  actual  or 
ilcntial  eiiatcnco-  A  dealer  has  a  clear 
ghl  to  tell  and  agree  to  deliier  at  aome 
itnre  lime  that  which  he  then  has  not, 
It  cipecta  to  go  into  the  market  and 
IT,  And  it  ia  equally  clear  that  the 
>niea  may  mutually  agree  that  there 
«d  not  be  a  present  delivery  of  ttie 
>od>,  bat  that  aoch  delivery  may  take 
ace  at  iome  other  time  ;  and  that  (here 
ed  nut  be  an  acluaj  manual  poMctaion 
Ten,  but  a  aymbolical  one,  at  by  the 
iivery  of  warcbouae  receipts  according 

ctwtom,  ia  also  beyond  dispute ;" 
'tgory  T.  Wttuitlt,  39  Mich,  WO,  The 
inciplea  affirming  the  legality  of  sales 
property  for  future  delivorj  are  clearly 
d  well  eatabliahed  :    WolcaU  v.  Haith, 

III.  437  i  Storg  T.  Salo>KiM,T\  N.  Y. 
0 ;  Bigelaw  T.  Benedict,  70  Id.  30:2 ; 
irtpairicfj  V.  BonnUI,  78  Fenn.  St.  1 58 ; 
weg  T.  Saloimi,  6  Daly  S3S  ;  Brua't 
y>tal,  99  Penn.  St.  394  ;  Gniaecodr. 


Blant,  1 1  C.  B.  S40  :  CaiKirdT.  ffimwn, 
t  Boaw.  >07  1  Brctett  t.  Speger;  SuG.at. 
»09  ;  KinyibuTg  r.  ATiViran,  43  N.  T. 
Superior  Court  451  ;  6  Cent.  Law  Joor. 
S3S  ;  PicLering  T.  Ceate,  7S  III.  330 ; 
Banard  t.  BocUuvm,  S!  Wia.  5S3  ;  /br> 
ter  V.  Viel;  1  Bias.  178;  Staalim  y. 
Small,  9  Sandf.  230;  Uellfalitt  t.  Eger- 
l<m,  2  Kobl.  43!  ;'  Harrii  i.  Tantridye, 
83  N.  Y.  IS  ;  Lofian  *.  Bnnm,  SI  III. 
419  ;  Corbrtt  v.  Uadtncoad,  83  Id.  337  ; 
Tyla  T,  Barrow;  t  Robt.  104  ;  HOAlt- 
•ckite  T.  JtfcMonne,  5  M.  4  W,  4«e ; 
Mortimer  v.  McCallan,  8  Id.  58 ;  Piileg 
T.  Bognlon,  78  111.  353  ;  SWu  v.  Srij- 
rorel,  1  Ld.  Raym,  440. 

But  in  order  to  be  upheld  by  the  court) 
future  delivery  con iracta  must  be  made  in 
good  faith,  ir  they  are  merely  flctitioua, 
if  the  partiea  have  no  iulenlion  of  making 
an  actual  sale  and  delivery  of  the  article 
dealt  in,  but  intend  lo  settle  the  contract 
at  ita  expira  ion  merely  by  paying  the 
difference  between  Ihe  contract  and  the 
market  prices,  then  it  is  a  mere  wager 
upon  expected  fluctuBtionii  in  price*,  and 
ia  illegal.  All  the  coses  concede  and 
many  expressly  decide  this  point.  See 
I\irter\.  VirU,  1  Biaa.  177;  Ptxleg  v. 
BogBlOB,  79  111.  353  ;  Slorj  v.  Si/omon, 
6  Daly  931  ;  Kirlpatrick  v.  Bontall,  73 
Penn.  St.  158  ;  WolnHI  v.  Hralli,  78  111. 
4.^7  i  Story  T,  SrdomoB,  7 1  N.  Y.  430  ; 
tiigelotP  y.  Bfnedid,  10  Id.  20a  ;  Wath 
y.  BaiUg,  49  Id,  473;  KingAar^  v. 
A'  iron,  43  N.  Y,  Superior  Tuurt  451 
(1878)  ;  8  Cent.  Law  Jour-  338  ;  fiar- 
tuird  r.  Dadhaui,  53  Wis.  593 ;  Rudolf 
V.  WiMtr;  7  Neb.  126  ;  Norloa  v.  Blim, 
Sup.  Ct.  of  Ohio  (1883)  9  Cin.  Law 
Bui.  S63  :  Burrit  v.  TunAridge,  8  Abb. 
New.  Caa.  391  ;  a.  c.  83  K.  Y.  93  ; 
Sampion  r.  Baiu,  101  Mass.  ISO ; 
Rourhe  v.  Short,  5  E.  &  B.  804  :  In  re 
(irtea,  1 5  Kat.  B.  Reg.  305  ;  Hooter  v, 
A'nai,  36  Wis.  &1 1  ;  Steern  v.  LaglJey, 
6  T.  R.  61  ;  Brva't  Appeal,  SS  Pcnn. 
St.  386 ;  Log-in  r.  Broicn,  81  III.  419  i 
Corbftt  V.  Lndtneood,  83  Id,  337  ;  Stan- 
(M  r.  Small,  3  Sand.  SaO :  Tj/ler  v.  Bar- 
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rows,  6  Robt.  104 ;  Frost  r.  Clarhiony  7 
Cow.  24  ;  Gregory  v.  Wendell,  S9  Mich. 
337  ;  Shales  v.  Seignoret^  1  Ld.  Hayni. 
440  ;  In  re  Chandler,  13  Am.  Law  Reg. 
N.  S.  310  ;  8.  O.  Ex  parte  Young,  6  Bias. 
53  ;  Hibblewhite  t.  McMorine,  5  M.  & 
W.  466  ;  Mortimer  v.  McCallum,  6  Id. 
58 ;  Warren  t.  Hewittf  45  Ga.  508 ; 
Grizeioood  v.  Blane,  1 1  C.  B.  540  ;  Cos- 
sard  V.  Hinman,  1  Bosw.  207  ;  Ruchizky 
V.  Dellavm,  97  Penn.  St.  202  ;  Petrie 
V.  Hanag,  3  T.  R.  424  ;  Ashton  ▼.  Z^- 
kin,  4  H.  &  N.  867  ;  Lehman  v.  Strass-' 
berger,  2  Woods  555  ;  Durant  v.  &urf, 
98  Mass.  167  ;  Owen  v.  Davis,  1  Bailey 
315  ;  Armstrong  y.  Toler^  11  Wheat. 
274  ;  Z^rown  v.  Spegers,  20  Grat.  309  ; 
Yerkes  v.  Salomon^  18  N.  Y.  Sup.  C. 
471  ;  Pickering  v.  Ceaw,  79  III.  830; 
iSmtVA  y.  Thomas,  97  Penn.  St.  279  ; 
Barnard  y.  Backhaus,  52  Wis.  603. 

The  criterion  is  the  intention  of  the 
parties.  Do  thej  intend  an  actual  bona 
fide  sale  or  a  mere  wager  f  If  tlie  for- 
mer be  intended  the  contract  is  legal ;  if 
the  latter,  it  is  illegal  and  yoid.  This 
distinction  is  pointed  oat  with  great  clear- 
ness and  force  by  Mr.  Justice  Aonew 
of  Pennsylvania,  who  says :  **  We  must 
not  confound  gambling,  whether  it  be  in 
corporation  stocks  or  merchandise,  with 
what  is  commonly  termed  speculation. 
Merchants  speculate  upon  the  future 
prices  of  that  in  which  they  deal,  and  buy 
and  sell  accordingly.  In  other  words  they 
think  of  and  weigh,  that  is  speculate 
upon,  the  probabilities  of  the  coming 
market,  and  act  upon  tliis  lookout  into 
the  future  in  their  business  transactions ; 
and  in  this  they  otlten  exhibit  high  mental 
grasp  and  great  knowledge  of  business, 
and  of  the  affairs  of  the  world.  Their 
speculations  display  talent  and  forecast, 
but  they  act  upon  their  conclusions  and 
buy  or  sell  in  a  bona  fide  way.  Such 
speculation  cannot  be  denounced.  But 
when  yentures  are  made  upon  the  turn  of 
prices  alone,  with  no  bona  fide  intent  to 
deal  in  the  article,  but  merely  to  risk  the 
difference  between  the  rise  and  fall  of 


the  price  at  a  giyen  tinne,  the  case  is 
changed.  The  purpose  then  is  not  to  deal 
in  the  article  but  to  stake  upon  the  rise 
or  fall  of  its  price.   No  money  or  capital 
is  inyested  in  the  purchase,  but  so  much 
only  is  requii*ed  as  will  cover  the  differ- 
ence— a  margin,   as    it    is  figuratively 
termed.   Then  the  bargain  represents  not 
a  transfer  of  property  but  a  mere  stake 
or  wager  upon  its  future  price.    The  dif- 
ference requires  the  ownership  of  only  a 
few  hundreds  or  thousands  of  dollarii, 
while  the  capital  to  complete   an  actual 
purchase  or   sale   may  be   hundreds  of 
thousands  or  millions.     Hence  ventures 
upon  prices  invite  men  of  small  means 
to  enter  into  transactions  far  beyond  their 
capital,  which  they  do  not  intend  to  fulfil, 
and  thus  the   apparent   business  in  the 
particular  trade  is  inflated  and  unreal, 
and  like  a  bubble  needs  only  to  be  pricked 
to  disappear,  often   carrying  down  the 
bona  fide  dealer  in  its  collapse.     Worse 
even  than  this,  it  tempts  men  of  large  cap- 
ital to  make  bargains  of  stupendous  pro- 
portions,  and    tlien   to  manipulate  tlie 
market  to  produce    Uie  desired    price. 
This,  in  the  language  of  gambling  spec- 
ulations, is  making  a  comer,  that  is  to 
say  the  article  is  so  engrossed  or  manip- 
ulated as  to  make  it  scarce  or  plenty  in 
the  market,  at  the  will  of  the  gamblers, 
and  then  to  place  its  price  within  their 
power.     Such  transactions  are  destroc- 
tive  of  good  morals  and  fair  dealing  and 
the  best  interests  of  the  community.    If 
the  article   be  stocks,  corporations  are 
crushed   and   innocent  stockholders  are 
ruined  to  enable  the  gambler  in  its  price 
to  accomplish  his  ends.   If  it  be  merchan- 
dise, e.  g.  grain,  the  poor  are  robbed  and 
misery  engendered  :*'    per  Agnbw,  J., 
in  Kirkpatnck  v.  Bonsall,  72  Penn.  St. 
155. 

It  being  the  intention  of  the  parties 
which  characterizes  the  transaction  (Ar- 
leg  v.  Bognton,  79  111.  353),  the  all  im- 
portant question  is :  How  may  the  inten- 
tions of  tlie  contracting  parties  be  known? 
What  are  the  evidences  of  their  inten- 
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tioiu  r  TheK  are  flnl,  tbe  -contract  il-  bolder  will  not  deliver,  while  K  the  price 
leir.  As  ■  general  role  a  futan  delivery  goea  beluw  that  named  be  ii  in  paj  the 
contract  will  be  preenmed  to  have  beea  difference.  This  is  practicallf  tbe  con- 
mads  in  good  faiih.  Thii  ii  in  accord-  tract.  It  ■«  a*  manireulj  a  bet  npon  the 
asce  with  the  principle  laid  down  bj  future  price  of  grain  u  anj  which  could 
Lord  Coke,  "that  whenaoeverthe  wordi  be  Diade  upon  the  *peed  of  a  hone  or  the 
of  *  deed,  or  of  the  partiei  wiihoatdeeJ,  tnm  of  a  card." 

may  leave  a  double  inteudmcni,  and  the         "It    ia    ahiuTd,"    continue*   Judge 

one  8t«ud«lh  with  law  and  right,  and  tbe  Blodoett,  "  to  tuppote  that  Ibe;  ia- 

olber  is  wrongful   and  againit  law,  tbe  tended  to  deliver  nnleei  ibej'  could  do  m 

iDiendment  thai  «tandelh  with  the  law  for  lew  ibaa  forty-ooe  oenti.     Thej  in- 

ihall  be  taken  :"  Co.  Lict.  4a,  IBS,   But  tended   to  deliver,  if  ihej  could  break 

in  Illinub  "  pDti,"  "  calla"and  "itrad-  Chandler,  Or   prevent  bit 'comer' from 

dies"  have  been  made  illegal  and  void  bj  culminating,   a*  the  jocke;  ma;   inimd 

alamte  :  "  Whoever  contracts  lo  have  or  to  walk,   hie  own   horse  over  the  coarse 

give  to  himself  or  another  the  option  to  after  be  bae  poiioned  or  lamed'  that  of  bil 

sell  or  buy  at  a  fulare  time  an;  grain  or  oompetilor."     But   in  the  abKUce  of  a 

other   commodity,  »lock  of  any  railroad  ttatule  like  that  above,  option  contract*, 

or  other  company,  or  gold,  or  foreitalls  including  'puu,'  ■  calla'  and  'atraddlct' 

the  market  by  apreading  false  ramora  to  have  generally  been  held  not  prima  faat 

influence  the  price  of  conunoditiea  there-  illegal. 

Id,  or  comen  the  market  or  attempts  to         Even  when  there   is  soch  a  statute  a 

do  M  in  relation  lo  any  of  auch  ronunod-  contract  which  is  optional  only  as  lo  the 

ilies,  chnll  be  fined  not  less  than  (10  nor  time  of  delivery  is  not  illegal.   Tbe  facts 

more    than    (1000,   or  confined  in  tbe  that  the  contract  allows  an  option,  or 

county  jail   not  exceeding  one  year,  or  that  it  is  a  contract  for  the  tale  of  gold, 

both  ;  and  all  contracts  nude  in  violation  grain,  slocks  or  any  tecurilies  or  com- 

of  this  section  shall  be  considered  gamb-  modities  with  which  gambling   transac- 

ling  contracta  and  ^hall  be  void  ;  Rev.  lione  are  notoriouily  frequent  will  not 

Scat.    III.    (Cothran'g    ed.,    I8B0,    p.  eaublish  illegality.     Nor  on   tbe  other 

471),  ch.  38,  sect.  130.     Under  auch  a  hand  will  the  fact  thai   the  contract  i* 

llamte,  Ihe  contract  itself  ia  sufBricot  10  about  a  mailer  lawful  in  itself  be  concln- 

establish  iu  illegajily.     See  Fickering  v.  sire  a»  to  iU  legality.    As  remarked  by 

Caue,  73  III.  3S8.  Mr.  Jostice   Thompson  in  Brua't  Ap- 

Somo  judges,  in  tbe  absence  of  such  a  ptal,  SS  Ponn.  St.  298,"  That  ilie  trans- 

statute,  have   animadverted   with  great  action  in  this  case  assumed  the  fonn  of  ■ 

severity  upon  "  puts,"  seeming  inclined  contract  about  a  matter  lawful  in  itself 

U)  hold  (hem  prima  ^nV  void.    Judge  was  not  conclusive  as  to  iu  real  motive. 

Blodoett,  speaking  of  the  "put,"  A  •  •  •  That  was    Ibe    form   which  the 

re  Chandler,  tapra,  said  :  "  It  is  in  sub-  South  Sea  Bubble  look   in  England,  the 

stance  an  asaertion  by  tbe  seller  of  the  Tulip  Speculation   in   Holland,  and  the 

■  put'  that  OHta  cannot  be  purchased  on  Mom  MuUicaaiU  in  this  country  ;  and 

thnt  market  before  3  o'clock  p.m.,  of  tbe  the  form  served  only  as  a  thin  covering 

SOtb   of  Jane,  for   leu   than   forty-one  of  tbe  most  trightful  systems  of  gambling 

cents  a  bushel,  and   an   undertaking  lo  everknown. 

pay    ifae    difference    between  forty-one         Other  evidence  as  to  the  Intentions  of 

cents    and    any  market  price.     If  be,  the  parlieB  is  their  own  testimony.     But 

Cbardler,  sustains  tbe  price  at  forty.one  may  the  partiea  themaelvea  be  called  npon 

cents  or  above,  be  wins  the  half  cent  a  to  testily  orally  in  regard  to  tlieir  inten- 

bnchel  paid  for  the  ■  put, '  because  the  lions  at  the  lime  of  maUng  tbe  contract  t 
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Judge  Dkummond  decided  that  the  de- 
fendant could  not  be  permitted  to  show 
\>y  parol  evidence  that  the  intention  of 
both  parties  was  that  no  grain  should 
actually  be  delivered,  and  that  the  differ- 
ence should  be  settled  between  them  in 
cash :  Ihrter  y.  VietSt  I  Biss.  177.     He 
based  his  decision  upon  the  ground  that 
the  admission  of  such  evidence  would 
contravene  the  rule  prohibiting  the  intro- 
'   duction  of  parol  evidence  to  contradict, 
alter  or  vary  a  written  contract.     But  in 
Casmrd  v.  Hinman^  1  Bosw.  210  ;  6  Id. 
13,  it  was  decided  that  the  admission  of 
extrinsic  evidence  as  to  the  intention  of 
the  parties  is  not  in  violation  of  the  rule 
forbidding  the  introduction  of  parol  evi- 
dence to  contradict  or  vary  the  terms  of 
a  written  instrument.    It  was  said  that 
thia  rule  applies  to  the  construction  of 
written  agreements  only  as  valid,  subsist- 
ing contracts,  and  that  a  party  may  al- 
ways show  by  parol  that  an  instrument  is 
void  because  of  fraud,  want  of  consid- 
eration, or  because  it  contravened  some 
statute,  rule  of  the  common  law  or  of 
public  policy.     And  in  Yerke*  v.  So/o- 
mm,  18  N.  Y.  Sup.  C.  473,  it  is  deci- 
ded that  a  plaintiff  in  a  suit  upon  an 
option  contract  may  be  asked,  **  Was  it 
your  intention  at  the  time  those  contracts 
or  either  of  them  were  made  to  tender  or 
call  for  the  stock,  or  merely  to  settle  upon 
the  difference  ?''  The  court  said  that  the 
form  of  the  contract  did  not  decide  this 
question,  because  it  would  not  be  difficult 
to  make  a  contract  relating  ta  a  bet  ap- 
parently lawful   while  the  intent  with 
which  it  was  entered  into  was  to  avoid 
or  evade  the  statute  as  to  gaming. 

The  age  and  financial  ability  of  the 
parties  to  the  contract  are  facts  which 
have  an  important  bearing  upon  the  ques- 
tion of  intention.  In  Pennsylvania, 
where  a  minor  of  limited  means  em- 
barks in  stock  transactions  to  a  large 
amount  by  way  of  margins,  the  court 
will,  even  in  the  absence  of  direct  evi- 
dence that  he  did  not  intend  to  receive  or 


deliver  the  stock  bought  or  sold  on  hii 
behalf,  infer  that  such  was  not  his  intent, 
and  will  therefore  stamp  his  contracts  as 
wagering  contracts  contrary  to  law  and 
void  ab  initio :  Buddtkif  v.  DtHaveHy  97 
Penn.  St.  202. 

It  may  be  shown  too  that  &e  person 
claiming  under  the  contract  was  not  a 
dealer  in  the  commodity  bought,  that  he 
had  no  contracts  for  sach  commodity  to 
fill,  that  he  did  not  intend  to  call  for  it, 
if  the  market  price  receded  belo^  that 
fixed  in  the  agreement,  that  he  made 
many  other  contracts  to  buy  for  such  com- 
modity, more  in  fact  than  he  was  finan- 
cially able   to  pay  for  :  Kirkpatrick  t. 
Bonsall,  72  Penn.  St.  155.    In  Re  CkoJt- 
dler,  13  Am.  Law  Reg.  N.  8.  310,  the 
proof  of  a  "comer"  consisted  of  eri- 
dence  that  notwithstanding  tliere  was  bat 
2,700,000  bushels  of  oau  in  store  iu  Mar 
and  but  800,000  bushels  arrived  in  Jnn<!, 
Chandler  purchased  in  that  time  2,M)0,- 
000  bushels  of  cash  oats  and  Jane  "op- 
tions" to  the  amount  of  2,989,400  bush- 
els.   He  advanced  the  price  finom  thirtj- 
nine    to    foity-one    cents    per  bushel, 
notwithstanding    the    price  declined  in 
New  York  and  other  markets.    So  that 
oats  to  ship  from  Chicago  were  not  worth 
over  thirty-three  or  thirty-five  cents— 
and  July  options  in  Chicago  were  not 
worth  over  thirty-six  cents  in  Chicago— 
and  immediately  after  Chandler's  fisilore 
prices  declined  from  forty-one  to  thirty 
cents  and  even  to  twenty-six  cents  per 
bushel.   The  sellers  of  options  and  hold- 
ers of  **puts*'  got  resolutions  throngh 
the  Board  of  Trade  making  new  ware- 
houses where  oats  had  never  been  stored 
before  *'  regular"  for  the  performance  of 
the  contracts.     Facts  like  these  maj  he 
shown  to  prove  that  the  contracts  and 
transactions  under  investigatioD  are  ficti- 
tious and  not  genuine  ssdes  and  delireries. 
In  the  principal  case  the  intention  of 
the  parties  is  very  clearly  shown  by  mews 
of   their  correspondence  and  aoooonts 
rendered.    Pamphlets  or  drcuUrs  'vso^ 
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b7  llw  puliM  niAj  tl»o  throw  ligbt  upon  il7  nuf  b«  detcrnunei],  and  ibe  evidcnca 
tbeir  iDCentioDi,  and  an  dwaji  admii-  from  which  iha  inlentioa  of  th«  pMtiei 
■ible  for  inch  a  parpou.  loaj  be  gathered.  Otb«r  interaiating  mat- 
It  bai  been  ailempled  in  Ihit  pota  ten  pertaining  to  tliii  aobject  will  be 
merelj  to  iodicale  the  rule  of  law  aa  to  diKDued  in  a  fntore  Dole, 
the  legalitj  ofaluck  and  gnia  conlradi,  Adklbbbt  Hamiltov. 
u  *bow  ibe  criierioQ  bj  wbich  tbeir  legal- 
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BDPBEHE  GOUBT  Of  THE  UNITID  STATES.* 

BDPBEME  COtJHT  OP  ILLINOIS.* 

BUPKEHE  GOUBT  OP   BHODK  ISLAND.* 

SDPBEME  GOUBT   OF  VIBMONT.* 

8UPBBUB  COURT  OY  WIBCONSIN.* 

Actio  M. 

Com  for  Dteeit — Repraentalioju  oi  to  Solcency — An  ftctioD  on  the 
cue  for  deceit  will  not  lie  against  &  person  for  obtaining  credit  by 
falaely  and  fraudulently  representing  himself  to  be  "  a  person  safely  h> 
be  tnut«d  and  given  credit  to."  To  maintain  such  an  action,  the  false 
representations  must  consist  of  definite  Btatements  of  fact  as  distin- 
guished from  expreesioos  of  opinion :  Lyont  r.  Brirf^,  14  R.  1. 

Adhiraltt. 

RighU  of  Matter  and  Chmtr  of  Cargo  over  lame — Bottomry  Bond. 
The  master  can  neither  sell  nor  hypothecate  the  cargo  except  in  case 
of  urgent  necessity,  and  his  authority  for  that  purpose  is  no  more  than 
may  reasonablv  be  implied  from  the  circumstances  in  which  he  is 
placed ;  and  a  lender,  upon  the  hypothecatioo  of  the  cargo  by  a  master 
under  his  implied  authority,  is  chargeable  with  notice  of  the  facts  on 
whicb  the  master  appears  to  rely  as  a  justification  for  what  he  is  doing  : 
Bank  of  St.  Thomat  y.  Brigantint  Jviia  Blake,  S.  C.  U.  S.,  Oct.  Term, 
1882. 

When  a  cargo-owner  finds  a  vessel,  with  his  cargo  on  board,  at  a 
port  of  refuge  needing  repairs  which  cannot  be  effected  without  a  cost 
to  him  of  more  than  he  would  lose  by  taking  his  property  at  that  place 
and  paying  the  vessel  all  her  lawful  charges  against  him,  he  may  pay  , 
the  oharges  and  reolslm  the  property  :  Id. 

■  Prepared  expreulj  for  Ihe  American  Law  Rcgieler,  from  the  original  opiaioni 
Bled  during  Oct.  Term  1883.    The  caiea  will  probablj  appear  in  107  U.  S. 

■  From  Hon.  N.  L.  Freeman,  Reponcr;  (o  appear  in  106  111.  Rep. 

*  From  Amald  Qreen,  Beq.,  Reporter ;  to  appear  in  U  R.  I.  Rep. 

*  From  Edwin  T.  Palmer,  Esq.,  Reporter ;  lo  appear  in  5S  Vi.  R«p. 

*  From  Hon.  O.  M.  Conoyer,  Reporter ;  to  appear  in  &S  Wia.  Rep. 
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Attachment. 

Asngnment  of  unearned  Wages. — Ad  assign  ment  in  good  faith  of  wages 
to  be  earned  under  an  existing  contract  is  valid  against  a  garoishment 
subsequent  in  time,  provided  the  garnishee  have  such  notice  of  the 
assignment  as  will  enable  him  to  disclose  it  in  his  affidavit  and  thqs 
avoid  being  charged  :   Tiemay  v.  McGarity^  14  R.  1. 

Attorney. 

Contingent  Fee, — An  attorney-at-law  may  contract  to  render  services 
in  the  conduct  of  a  suit  for  a  fee  contingent  on  his  success  therein,  and 
such  agreement  does  not  make  him  a  party  to  the  action  or  render  evi- 
dence admissible  of  his  personal  treatment  of  the  opposite  party :  G\l- 
Christ  V.  Brande,  58  Wis. 

CoNrLiCT  OP  Laws. 

Married  Woman — Contract  valid  in  State  where  made — Enforcement 
of  in  another  State. — A  contract  valid  where  made  is  valid  everywhere; 
hence,  the  contract  of  a  married  woman,  made  in  one  state  and  valid 
there,  is  to  be  held  valid  in  another  state  where  its  enforcement  is 
sought :  Holmes  v.  Reynolds^  55  V t. 

Constitutional  Law.     See  Insolvency,  Insurance. 

Contract. 

Construction  of  Contract  for  Joint  Employment. — Several  insurance 
companies  having  policies  outstanding  on  the  same  property,  agreed 
among  themselves  to  unite  in  resisting  the  claim  made  upon  said  poli- 
cies. A  committee  was  appointed,  ''  with  full  power  and  authority  to 
employ  counsel  and  attorneys  to  appear  for  said  companies  and  each 
thereof."  It  was  agreed  that  each  company  should  pay  such  propor- 
tion of  the  costs,  fees  and  expenses  as  the  amount  insured  in  such  com- 
pany bore  to  the  whole  amount  insured  in  all  the  companies,  and  the 
said  committee  was  authorized  to  make  pro  rata  assessments  on  the  said 
companies  to  provide  for  such  payments.  Heldj  that  an  attorney  en- 
ployed  by  said  committee  could  not  hold  the  companies  jointly  liable  for 
his  fees:  Insurance  Co,  v.  TreadweU^  S.  C.  U.  S ,  Oct.  Term  1882. 

Criminal  Law.    See  Removal  of  Causes. 

Debtor  and  Creditor. 

Payment  by  Forged  Securities — Novation — Estoppel, — Novation  is 
the  substitution  of  one  debtor  for  another,  or  the  substitution  of  a  new 
obligation  for  an  old  one  which  is  thereby  extinguished ;  and  where 
« there  is  a  novation  by  the  substitution  of  a  new  contract  for  an  old  one, 
the  new  contract  must  be  a  valid  one  upon  which  the  creditor  can  have 
his  remedy :  Guichard  v.  Brandcy  58  Wis. 

Payment,  to  constitute  a  defence,  must  be  of  money  or  something 
accepted  in  its  stead.  A  valid  obligation  cannot  be  paid  or  satisfied  hy 
the  transfer  of  forged  securities  :  Id, 

To  create  an  estoppel  by  an  admission  of  payment  it  must  appear  that 
the  person  setting  up  the  estoppel  was  induced  by  such  admission  to  do 
something  to  his  prejudice,  if  that  admission  should  be  withdrawn  or 
contradicted:  Id. 
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Dmd. 

Ektov) — Ddiiiery  to  Grantee. — A  deed  or  other  sealed  iDBtrameDt 
eaanot  be  delivered  to  the  graotee  or  obligee  as  an  escrow,  to  take  effect 
upon  A  cooditioD  not  appeariog  on  ite  face.  Id  order  to  operate  as  an 
eaorow  the  delivery  must  be  made  to  a  Btraoger,  otherwise  the  deed  or 
other  iastrumeat  will  become  absolute  at  law:  McCann  ^.Atherton, 
106  111. 

Domicile. 

Meaning  of  in  tState  Conitilution. — In  the  GoDstittition  of  Rhode 
[alaod,  the  word  "  residence"  meaoB  domicile  or  home,  not  the  place  of 
lotaal  babitaecy  :  Slate  v.  Aldrieh,  14  R.  I. 

Hence,  when  a  qualified  citiien  had  his  domicile  in  the  town  of  L., 
bnt  for  temporary  purposes  was  residing  in  ailother  town :  Held,  that  he 
kii  the  right  to  yottt  in  the  town  of  L.  :  Jd. 

Erkokb  and  Afpeai^. 
Praetiee — Determination  of  Limit. — When  an  appeal  to  the  Supreme 
Dourt  of  the  United  States  has  been  allowed,  after  a  contest  as  to  the 
rslae  of  the  matter  in  dispute,  and  there  is  evidence  in  the  record  which 
lustaing  their  jurisdiction,  the  court  will  not  dismiss  the  appeal  simply 
lecaiise  upon  an  esamination  of  all  the  affidavits,  they  may  be  of  the 
ipinioD  that  possibly  the  estimates  acted  upon  below  were  too  high : 
Gage  v.  Fampelly  et  at,  S.  C.  U.  S.,  Oct.  Term  1882. 

Estoppel.     See  Debtor  and  Creditor. 
Evidence. 

Impeachment  6y  Party  of  hit  own  Wilneii —  When  not  allowed. — A 
mrty  cannot  impeach  bis  own  witoess ;  and  it  is  not  in  the  discretion 
>f  the  court  to  allow  biw  to  do  so,  either  by  general  evidence  or  by 
)roof  hy  other  witnesses  of  prior  contradictory  statements :  Cox  v. 
Eayret,  S5  Vt. 

When  a  deposition  was  excluded  on  the  ground  that  the  witness  was 
□  court,  and  the  witness  was  then  called,  and  en  cross-examination  tes- 
ified  that  the  plaintiff,  about  the  time  of  the  taking  of  the  deposition, 
lad  given  him  a  pair  of  shoes  and  intoxicating  liquor,  it  was  held  that 
he  plaintiff  could  repel  the  imputation  cast  upon  him,  but  that  he  could 
lot  show  that  the  witness  had  made  prior  contradictory  statements ;  Id. 

Medical  Book*. — Medical  books  cannot  be  introduced  in  evidence,  nor 
lan  an  expert  witness  be  permitt«d  to  testify  as  to  statements  made 
herein.  And  it  is  equally  inadmissible  to  permit  the  reading  of  such 
wokB  to  the  jury  hy  counsel :  Boj/k  v.  The  Slate,  58  Wis. 

Exemption — Partnerthip. — One  partner,  with  the  consent  of  the 
ithers,  may  claim  a  separate  exemption  out  of  partnership  property 
rhicb  has  been  seiced  on  an  execution  against  the  firm  :  0' Gorman  v. 
Fink,  58  Wis. 

The  consent  of  the  partners  that  each  should  have  and  select  an  ex- 
imption  out  of  the  partnership  property,  after  a  levy  thereon,  amounts 
o  a  severaDce  of  the  joint  property,  and   the  several  right  of  each 
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attaches  to  the  portion  by  him  selected.  A  demand  by  each  partner  for 
such  an  exemption  will  be  deemed  a  consent  that  the  others  have  and 
select  the  same  :  Id, 

In  such  case  there  is  a  sufficient  demand  if  the  partner  informs  the 
officer  making  the  levy  that  he  claims  his  exemption  and  that  the  other 
partners  do  the  same,  and  asks  permission  to  make  his  selection :  Id, 

Frauds,  Statutb  of.    See  TmU. 

Gift. 

Prommory  Note —  Consideration  —  IVust. — The  intestate,  a  short  time 
before  her  death,  gave  a  promissory  note  to  the  female  plaintiff,  who 
was  a  daughter  of  the  intestate's  husband  by  a  former  marriage.  The 
daughter  worked  for  her  father  for  some  time  after  her  majority ;  but 
no  contract  was  proved  that  she  was  to  receive  pay  for  her  services. 
The  father,  by  a  third  person,  conveyed  his  homestead  of  small  value 
to  the  intestate.  It  is  stated  by  the  referee  as  a  fact  that  they  designed 
and  often  talked  between  themselves  that  the  said  plaintiff  should  be 
paid  for  her  services ;  that  the  father  so  expressed  his  wish  when  he  con- 
veyed the  homestead ;  and  it  was  to  carry  out  this  purpose  that  the  note 
was  given  :  Meld,  that  there  was  no  declaration  of  a  trust,  no  legal  con- 
sideration for  the  note,  and  as  a  gift,  it  rested  in  promise,  not  executed : 
Rogers  v.  Rogers^  55  Vt. 

Husband  and  Wife.    See  Conflict  of  Laws. 

Insolvency. 


Discharge —  When  a  bar — Debt  contracted  before  Passage  of  Lav>-^ 
Effect  of  obtaining  Judgment — A  discharge  under  an  insolvent  law  does 
not  bar  a  debt  contracted  before  its  passage,  the  creditor  in  no  way  be- 
coming a  party  to  the  proceedings  in  insolvency :  Conway  v.  SearMM^ 
65  Vt. 

Nor  is  such  debt  discharged  though  merged  in  a  judgment  rendered 
after  the  passage  of  the  act,  and  which  judgment  is  the  basis  of  this 
action:  Id. 

A  law  discharging  such  debt  is  unconstitutional :  Id, 

Insurance. 

Statute  prescribing  Penalty  against  Agents  of  Foreign  Compantet  not 
complying  with  State  Law. — An  insurance  law  providing  a  penalty 
against  any  agent  of  a  foreign  insurance '  company  for  acting  for  snch 
company  without  a  certificate  of  authority  from  the  auditor  showing 
it  has  complied  with  the  requisitions  of  the  act,  and  declaring  that  any 
person  aiding,  in  any  manner,  in  transacting  the  insurance  business  of 
such  company  shall  be  subject  to  such  a  penalty,  is  a  constitutional  and 
valid  law  :  Pierce  v.  The  People,  106  111. 

In  this  case,  upon  the  question  whether  a  person  acting  in  the  matter 
of  procuring  property  in  this  state  to  be  insured  by  a  foreign  insnrance 
company  was  acting  as  the  agent  of  the  company  or  of  the  assured,  it 
was  considered,  on  the  facts  appearing,  that  he  should  be  regarded  as 
the  agent  of  the  insurance  company,  and  as  such  subject  to  the  penalty 
imposed  by  the  Act,  notwithstanding  a  clause  in  the  policy  pro- 
viding that  any  person^  other  than  the  assured,  who  shall  participate  in 
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ny  transaotioa  coDOeTniog  the  tnssrtuice  will  b«  deemed  the  agent  of 
he  issured,  and  not  of  the  company.  [See  Onion  Jn*.  Co.  v.  Chipp,  9i 
II.  96,  as  bearing  oa  this  eabject.]  Id. 

InTOXIOATIKO  LlQUOft. 

Sale  to  SiiaoT —  What  eonstilutei. — Where  a  sale  of  liqnor  ia  made  h 
Q  adult,  it  ia  of  no  conaequeoce  that  the  burkeeper  HeeB  a  minor  present 
ed  nnderetands  he  is  to  participate  in  drinking  the  sime.  In  such  case 
Fhile  he  ia  letting  a  minor  have  liquor,  he  ie  \a  not  guilly  of  either  aetl 
ag  or  giving  iirjuor  to  a  minor :  Sitgel  v.  Tht  People,  106  111. 

A  case  might  arise  where  the  barkeeper  ought  to  know  from  the  cir 
umstances  that  the  person  purchasing  liquur  is  being  used  by  a  minai 
s  a  screen  lo  conceal  his  owo  parti  ci  pa  lion,  and  in  such  case  the  vendoi 
rould  be  liable  nnder  Che  statute.  But  the  question  whether  such  faoi 
lists  should  be  submitted  to  the  jury  oo  the  evidence  :  Id, 

Mabtbu  and  Skkvant. 

Felloto-SxroanI — Negligenee — DefeclioeCuli^er-t. — A  railroad  company 
I  liable  in  an  action  on  behalf  of  its  fireman  killed  by  the  washing  oui 
f  a  culvert,  the  culvert  being  in  an  improper  condition  resulting  fron 
he  negligence  and  carelessness  of  its  bridge-bnilder  and  road-master 
'iavil  V.  Vfutral  Vermont  Railroad  Co.,  55  Vt. 

Tbe  negligence  of  the  bridge-builder  and  road-msster  in  caring  foi 
he  culvert  in  law  was  the  negligence  of  the  defendant;  and  notice  t4 
he  former  of  a  defective  oonstructioD  was  notice  to  the  latter ;  hence  ii 
i  not  a  question  of  whether  the  servant  whose  negligence  caused  th< 
njury  and  the  servant  injured  were  fellow-servaats ;  nor  whether  tht 
brmer  was  ordinary  skilful ;  nor  whether  the  defendant  was  negligeni 
D  employing  them  :  Id. 

Defective  Machinery — Liahilitjf  of  Matter — Negligence  of  Co-Ser 
'ant. — A.,  a  workmaa  in  the  employ  of  B.,  was  injured  by  tbe  breal 
if  an  elevator  chain  and  the  fall  of  the  elevator  in  B.'s  machine  shop 
^.'s  business  was  to  load  the  elevator  on  the  lower  fioor  and  unload  il 
lu  the  upper.  A  staircase  near  the  elevator  connected  the  two  floors 
ind  A.  was  injured  while  riding  with  his  load  on  the  elevator.  Tt  ap 
tearing  that  tbe  chain  had  broken  some  six  weeks  iiefore  and  had  been 
epaired,  and  the  evidence  being  conflicting  whether  B.'s  superintendeni 
lad  been  notified  of  the  break,  and  it  also  appearing  that  tbe  ratcheti 
o  arrest  the  fall  of  the  elevstor  were  not  in  working  order:  Held,  thai 
he  question  of  B.'s  nejiligenoe  was  for  the  jury  :  Held,  further,  that  B 
Tss  not  relieved  from  lisbitity  if  the  defective  condition  of  the  chaii 
itid  ratchets  arose  from  the  negligence  of  one  of  A.'s  fellow  workmen 
rhose  duty  it  was  to  care  for  them.  A  master  cannot  delegate  tc 
mother  his  obligation  to  keep  the  machinery  operated  by  his  servant! 
'easonably  safe  :  MvJvey  v.  Rhode  Itland  Locomotive  Workt,  14  R.  T, 

Removal  of  Cadses. 

Juritdietion — Corporation  incorporated  by  two  Slatet. — The  Itfem' 

)bis  and  Charleston  Railroad  Company  is  made  by  the  statutes  of  Ala 

»ma  an  Alabama  corporation,  and,  although  previously  incorporated  it 

rennessee  also,  cannot  remove  into  the  Circuit  Conrt  of  the  United  Statei 
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a  suit  brought  against  it  in  Alabama  by  a  citizen  of  Alabama :  Memphii 
(f  Charleston  RaUroad  Co.  t.  Alabama^  S.  C.  U.  S.,  Oct.  Term  1882. 

Prosecution  of  Officer  acting  under  Revenue  Latos. — A  person  acting 
as  a  guard  in  aid  of  a  United  States  marshal  officially  engaged  in  lawful 
attempts  to  enforce  a  revenue  law,  by  the  arre^  of  persons  accused  of 
offences  against  it,  is  acting  under  the  authority  of  that  law,  and  entitled 
to  have  a  prosecution  against  him  for  an  act  done  in  the  perfonuance  of 
his  duty,  removed  into  the  U.  S.  Circuit  Court  under  sect.  643  of  tbe 
Hevised  Statutes :  Davi*  et  al,  v.  State  of  South  Carolina,  S.  C.  U.  S., 
Oct.  Term  1882. 

Taxation. 

Credits-. — Situs  of. — If  the  owner  of  credits  reside  in  the  state,  there 
is  jurisdiction  over  his  person  and  over  his  credits,  which  in  the  law,  in 
the  absence  of  anything  showing  they  have  a  situs  elsewhere,  accompanj 
him.  If  he  is  absent  from  the  state,  but  the  credits  are  in  fact  bare,  in 
the  hands  of  an  agent,  for  renewal  or  collection,  with  a  view  of  re-loaning 
the  money  by  the  agent  as  a  permanent  business,  they  have  a  situs  here 
for  the  purpose  of  taxation :  Goldgari  v.  The  People^  106  111. 

A  non-resident  creditor  having  debts  due  him  from  residents  of  the 
state,  not  put  into  the  hands  of  an  agent  here,  is  not  liable  to  taxation 
in  this  state.  Such  credits  follow  his  person,  leaving  nothing  here  to 
which  jurisdiction  can  attach,  it  being  the  credits,  not  the  debts,  which 
are  taxable :  Id. 

Telegraph. 

Condition  as  to  claim  —  When  i  easonahle —  Question  /or  the  Court.— 
A  condition  printed  on  a  telegraph  blank  "  that  no  claim  for  damages 
shall  be  valid  unless  presented  in  writing  within  twenty  days  from  send- 
ing the  message/'  is  reasonable  and  valid.  A  delay  in  receiving  the 
message,  though  occasioned  by  a  mistake  of  the  company,  would  not 
modify  the  condition  or  extend  the  time  if  a  reasonable  time  was  left, 
after  knowledge  of  the  mistake,  to  present  the  claim  :  Herman  v.  W»  V. 
Tel.  Co.,  58  Wis. 

Whether  the  time  fixed  by  a  contract  within  which  an  act  is  to  be 
performed  ^  is  reasonable  as  affecting  the  validity  of  the  contract  itself, 
is  a  question  of  law  to  be  determined  by  the  court :  Id. 

Trust. 

Resulting  Trust  — When  created— Statute  of  Frauds. — If  one  person 
purchases  land  with  the  money  of  another,  and  takes  a  deed  in  his  own 
name,  though  done  under  a  verbal  agreement  between  them,  a  resulting 
trust  is  created  by  operation  of  law  in  favor  of  the  one  furnishing  the 
money,  which  a  court  of  equity  will  enforce :  McNamara  v.  Garrity, 
100  III. 
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NOISE  AND  VIBRATION  AS  ELEMENTS  OF 
NUISANCE. 

1.  Preliminary. — That  courts  of  equity  frequently  interfere 
to  enjiiiD  the  doing  of  certain  things  as  nuisances,  on  account 
of  disturbing  noises  or  injuriouB  vibrations  produced  by  them,  will 
abundantly  appear  from  the  following  pages.  It  is  not  proposed  to 
discuss  the  principles  upon  which  such  courts  proceed  in  adminis- 
tering this  relief;  tjie  limits  of  a  short  article  do  not  admit  of  this. 
But  as  this  is  a  very  unusual  Bubjcct  of  such  relief,  the  interest 
centres  in  the  circumstances  under  which  it  has  been  accorded  or 
withheld  in  various  cases,  and  in  what  the  judges  have  said  con- 
cerning the  application  of  the  rules  under  which  courts  of  equity 
proceed  in  abating  nuisances,  to  those  particular  circumstances. 
This  it  will  be  the  purpose  of  this  article  to  show. 

2.  Noi»e  alone  may  constitute  a  nuisance. — Since  the  decision 
of  EUiotion  v.  Feetham,  2  Bing.  N.  C.  134,  it  has  not  been 
doubted,  so  far  as  the  writer  knows,  that  noise  alone  may  con- 
stitute an  actionable  nuisance,  such  as  may  form  the  basis  of  a 
recovery  of  damages  at  law,  or  such  as  a  court  of  equity  will  re- 
strain by  an  injunction ;  Soltau  v.  De  Ht^td,  2  Sim.  N.  S.  133 ; 
Vrump  V.  Lambert,  L.  R.,  3  Eq.  409 ;  Fith  v.  Bodge,  4  Denio 
311 ;  Harrittm  v.  St.  Mark's  Church,  12  Phila.  259 ;  Wallace  v. 
Auer,  10  Id.  356  ;  Inehbald  v.  Robinson,  L.  R.,  4  Ch.  App.  388. 
"There  is,"  said  Lord   RoMiLLY,  "I  apprehend,   no  distinction 
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between  any  of  the  cases,  whether  it  be  smoke,  smell,  noise,  vapor 
or  water,  or  any  other  gas  or  flaid.  An  owner  of  one  tenement 
cannot  cause  or  permit  to  pass  over  or  flow  into  his  neighbor's  ten- 
ement any  one  or  more  of  these  things,  in  sach  a  way  as  materially 
to  interfere  with  the  ordinary  comfort  of  the  occupier  of  the  neigh- 
boring tenement,  or  so  as  to  injure  his  property :"  Crump  v.  Lam- 
bert, L.  R.,  3  Eq.  409,  413.  So,  it  is  said  in  a  case  in  New  Jer- 
sey, ^^  There  may  be  circumstances  where  even  the  noise  of  a  steam 
engine  may  become  a  private  nuisance,  and  its  use,  on  that  account, 
be  restrained  by  the  court.  The  authorities  are  abundant  to  sus- 
tain the  position  that  an  individual  cannot  erect,  in  a  densely  settled 
portion  of  a  city  or  town,  occupied  by  private  dwellings,  any  kind 
of  manufacturing  establishment,  and  so  use  the  machinery  and  carry 
on  the  business  as  to  render  living  in  the  neighborhood  uncomfort- 
able, either  on  account  of  the  noise  it  occasions,  or  of  its  smoke 
and  offensive  smells :  Davidson  v.  Ishavi,  9  N.  J.  Eq.  (1  Stock.) 
186,  190.  In  like  manner  it  was  laid  down  by  the  Supreme  Court 
of  Pennsylvania  that  the  courts  have  power  to  restrain  by  injunc- 
tion noises  which  disturb  rest  and  prevent  sleep :  Rhodes  v.  Dun- 
bar, 57  Penn.  St.  274.  To  the  same  effect  see  Ross  v.  Butler,  19 
N.  J.  Eq.  294.  "  Noise  which  constitutes  an  annoyance  to  a  per- 
son of  ordinary  sensibility  to  sound,  such  as  materially  to  interfere 
with  the  ordinary  comfort  of  life  and  impair  the  reasonable  enjoy- 
ment of  his  habitation,  is  a  nuisance  to  him ;"  Davis  v.  Sawyer,  133 
Mass.  289,  opinion  by  Allen,  J.  See  also  Wesson  v.  Washbvam 
Iron  Co,,  13  Allen  95 ;  Fay  v.  Whitman,  100  Mass.  76. 

Sect.  3.  Noises,  when  indictable  as  a  public  nuisance,— It  may 
be  premised  that,  to  render  an  act  indictable  as  a  nuisance,  it  is  not 
sufficient  that  it  should  annoy  particular  persons  only,  but  it  must 
be  so  inconvenient  and  troublesome  as  to  annoy  the  whole  commu- 
nity :  State  v.  Baldwin,  1  Dev.  &  Batt.  197  ;  State  v.  Hughes,  72 
N.  C.  25.  Beating  a  drum  is  not  a  nuisance ;  to  blow  a  fife  is  not ; 
neither  is  a  procession  through  the  street  with  these  accompani- 
ments a  crime.  To  constitute  them  such,  the  exceptional  facts  and 
circumstances  which  make  acts,  otherwise  innocent,  a  crime,  must 
be  set  forth  particularly,  so  that  the  court  can  see  that  from  their 
very  nature,  if  proved,  they  are  a  nuisance  to  the  whole  commu- 
nity :**  State  v.  Hughes,  supra.  Accordingly  where  there  was  an 
indictment  containing  three  counts,  the  first  for  a  riot,  the  second 
for  a  common  nuisance  by  the  beating  of  drums,  the  blowing  of 


NOISE  AND  VIBEATION  AS  ELEMENTS  OF  NUISANCE.     627 

ra  and  ehouting  in  the  streets  of  the  town,  and  the  third  for  ob< 
ructing  the  streets,  and  it  appeared  that  tKe  defendants,  who  were 
irsons  of  color,  were  celebrating  emancipation  day,  and  that  there 
US  no  further  Irregularity  than  usually  accompanies  any  promts- 
iQUS  mass-meeting  and  parade,  it  was  held,  on  a  special  verdict, 
lat  the  defendants  must  be  discharged  :  Id. 
4.  Whether  nuigance  must  be  eitabliahed  by  a  verdict  at  law. — 
ourta  of  equity  are  reluctant  in  these  cases  to  enjoin  an  ether- 
ise lawful  trade  which  produces  disturbing  noises,  until  the  parties 
implaining  have  established  that  it  is  a  nuisance  by  a  judg- 
ent  at  law.  Thus,  where  a  bill  was  brought  to  enjoin  a  glass 
cXary,  on  the  ground  that  the  carrying  of  it  on  produced  noises 
bicb  disturbed  the  plaintiff  and  several  other  persons  in  theneigh- 
)rhood,Vice- Chan  eel  lor  Kindersley  refused  relief  on  this  ground, 
ut  the  view  which  he  took  of  it  seems  to  be  untenable.  It  is  to 
z  gathered  from  what  he  is  reported  to  have  said,  that  he  did  not 
lace  his  refusal  on  the  ground  that  the  thing   complained  of  was 

0  nuisance  in  point  of  law,  but  on  the  ground  that  it  was  remedi- 
tile  in  an  action  at  law  for  damages.  Among  other  things  he 
lid,  "  In  a  case  where  the  only  questions  are  mere  inconvenience 
)  the  parties  by  the  alleged  noise,  disturbing  more  or  less  their 
lecp,  or  in  reference  to  the  diminution  of  the  value  of  the  plain- 
ITs  properly — in  either  case  the  injury  is  not  irremediable,  but  is 
ipable  of  compensation  in  damages:"  White  v.  Cohen,  I  Drury 
96.  A  learned  judge  in  Pennsylvania  took  the  opposite  and  only 
?nable  view  of  this  question,  when  he  said  :  "  I  cannot  doubt  that 
constant  annoyance,  which  at  law  can  never  be  abated,  is  never 
^medied  by  damages.  The  loss  of  health  and  sleep,  the  enjoy- 
ment of  quiet  and  repose,  and  the  comforts  of  home  cannot  be 
estored  or  compensated  in  money.  It  may  afford  consolation,  but 
:  does  not  remedy  the  evil,  if  that  goes  on,  to  be  paid  for  by  instal- 
lents.  The  law  operates  upon  tiiepast  only,  while  equity  can  and 
rill  act  on  the  present  and  future,  will  abate  the  nuisance  itself  and 
estore  the  injured  party  to  his  rights:  DennU  v.  Sckhardt,  3 
irant's  Cas.  390.  This  was  a  case  where  there  was  no  substantial 
onflict  in  the  evidence.  It  is  said  that  where  the  thing  sought  to 
le  enjoined  is  lawful,  and  there  is  a  conflict  of  testimony  as  to 
whether  it  is  a  nuisance,  the  question  of  fact  must  be  determined 
t  law  before  equity  will  enjoin :  Davidton  v,  Itham,  9  N.  J.  Eq. 

1  Stock.)  186. 
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6.  Noises  which  render  dwelling-hoxises  uncomfortahU,—Tti^ 
grounds  on  which  courts  of  equity  interfere  to  restrain  occupa- 
tions or  things  which  produce  such  noises  as  to  render  people 
uncomfortable  in  their  adjacent  dwelling-houses,  have  been  thus 
stated  by  an  eminent  judge:  "If  there  were  no  authority  on  the 
question  I  should  have  felt  no  difficulty  about  it,  because  I  take  it 
the  law  is  this,  that  a  man  is  entitled  to  the  comfortable  enjoyment 
of  his  dwelling-house.  If  his  neighbor  makes  such  a  noise  as  to 
interfere  with  the  ordinary  use  and  enjoyment  of  his  dwelling- 
house,  so  as  to  cause  serious  annoyance  and  disturbance,  the  occu- 
pier of  the  dwelling-house  is  entitled  to  be  protected  from  it.  It  is 
no  answer  to  say  that  the  defendant  is  only  making  a  reasonable 
use  of  his  property,  because  there  are  many  trades  and  many  occu- 
pations which  are  not  only  reasonable  but  necessary  to  be  followed, 
and  which  still  cannot  be  allowed  to  be  followed  in  the  proximity 
of  dwelling-houses  so  as  to  interfere  with  the  comfort  of  their 
inhabitants.  I  suppose  a  blacksmith's  trade  is  as  necessary  as  most 
trades  in  this  kingdom ;  and  I  might  take  instances  of  many  noisy 
and  offensive  trades,  some  of  which  are  absolutely  necessary,  and 
some  of  which  no  doubt  may  not  only  be  reasonably  followed,  but 
to  which  it  is  absolutely  and  indispensably  necessary  for  the  welfare 
of  mankind  that  some  houses  and  some  pieces  of  land  should  be 
devoted ;  therefore,  I  think,  that  is  not  the  test :"  Broder  v.  Sail- 
lard,  2  Ch.  Div.  692,  per  Jessel,  M.  R. 

6.  Noises  ordinarily  incident  to  certain  sittiMions. — Those 
who  live  in  cities,  in  hotels,  or  in  tenement  houses,  cannot  claim 
the  aid  of  a  court  of  equity  to  gain  for  themselves  immunity  from 
those  noises  which  are  customary  and  usual,  and  which  are  the  ordi- 
nary incidents  of  the  place  in  which  such  persons  may  choose  to 
take  up  their  abode.  Thus,  a  man  living  in  a  tenement  house  was 
denied  an  injunction  to  prevent  his  neighbor,  who  lived  on  the  floor 
immediately  above  him,  from  trundling  a  baby  carriage  back  and 
forth  over  his  carpet  at  night,  in  order  to  appease  a  child  which  was 
teething  and  fretful.  Good  neighborship  might,  indeed,  suggest 
that  a  noiseless  cradle,  or  some  other  appliance  should  be  used;  but 
in  such  a  case  the  law  would  not  interfere.  "  As  a  matter  of  lav, 
the  court  said,  "  if  the  plaintiff  himself  was  taken  sick  and  obliged 
to  walk  the  floor  all  night  through  pain,  the  defendant  would  have 
no  right  to  insist  that  he  should  put  on  india  rubbers.  *  *  *  Where 
people  indulge  their  inclination  to  be  gregarious  they  must  not 
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expect  the  quiet  that  belongs  to  solitude:"  Pool  v.  Higginton,  8  Dal; 
113;  s.  c.  7  Cent.  L.  Jour.  102. 

7.  Necetsary  noises  in  cities. — In  determining  the  questioi 
of  nuisance  from  smoke  or  noxious  vapor,  or  from  noise  or  vibra 
tion,  it  bafl  been  well  laid  down  that  reference  must  always  be  had  t 
the  locality,  the  nature  of  the  trade,  tbe  character  of  the  machiner 
and  the  manner  of  using  the  property  producing  the  annoyanc 
and  injury  complained  of.  A  party  dwelling  in  the  midst  of 
crowded  commercial  and  manufacturing  city  cannot  claim  to  hav 
the  same  quiet  and  freedom  from  annoyance  that  he  might  right 
fully  claim  if  he  were  dwelling  in  the  country.  Every  one  takin 
up  his  abode  in  a  city  must  expect  to  encounter  the  inconvenience 
and  annoyances  incident  to  such  a  community,  and  he  must  be  take 
to  have  consented  to  endure  such  annoyances  to  a  certain  extent : 
Dittman  t.  Hepp,  50  Md.  51(5,  522.  Or,  ae  was  said  by  Lord  Wesi 
BURY,  L.  C,  in  a  leading  case :  "  If  a  man  lives  in  a  town,  o 
necessity  he  must  submit  himself  to  the  consequences  of  the  opert 
tions  of  trade  which  may  be  carried  on  in  his  immediate  neigl 
borhood,  which  are  actually  necessary  for  trade  and  commerce,  als 
for  the  enjoyment  of  property  end  for  the  benefit  of  tbe  inhabitant 
of  the  town.  If  a  man  live  in  a  street  where  there  are  numerou 
shops,  and  a  shop  is  opened  next  door  to  him  which  is  carried  on  i 
a  fair  and  reasonable  way,  he  has  no  ground  for  complaint  becaus 
to  himself  individually  there  may  arise  much  discomfort  from  th 
trade  carried  on  in  that  shop.  And  Lord  Cranworth  also  said 
"  You  must  look  at  it,  not  with  a  view  to  the  question  whetht 
abstractly  that  kind  of  smoke  was  a  nuisance,  but  whether  it  wa 
a  nuisance  to  a  person  living  in  the  town  :  Tipping  v.  St.  Helen 
Smelting  Co.,  4  B.  &  S.  608  ;  8.  c.  II  H.  L.  Cas.  642,  650. 

8,  Vseleta  noises  in  cities. — On  the  other  hand,  the  com 
have  not  dealt  leniently  with  useless  noises  in  cities  or  in  publi 
places.  Thus,  outcries  uttered  in  a  public  Street,  although  theydii 
turb  but  a  single  person,  if  they  are  accompanied  with  the  othc 
circumstances  necessary  to  constitute  the  offence,  are  indictable  i 
a  public  nuisance:  Com.  v.  Oaks,  113  Mass.  8;  Com.  v.  Smit) 
6  Gush.  80  :  Com.  v.  Harris,  101  Mass.  29.  In  like  manner 
circus  baa  been  enjoined  as  a  nuisance,  where  the  performance 
were  carried  on  for  eigbt  weeks  every  evening,  from  about  half-pai 
seven  until  half  past  ten,  consisting  of  music  and  shouting,  whic 
could  be  distinctly  heard  all  over  plaintiff's  house  and  in  his  dinin 
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room,  even  above -the  sounds  of  conversation,  when  thcTrindows 
were  closed  and  sever.al  persons  were  talking :  Inchbald  v.  Rohinr 
9on,  L.  R.,  4  Gh.  App.  388.  So  the  striking  of  a  clock  in  the  night 
time,  upon  a  bell  that  weighed  3080  pounds,  was  enjoined  upon  the 
testimony  of  the  two  plaintiffs  and  four  others,  to  the  effect  that 
it  disturbed  their  rest,  although  more  than  a  hundred  witnesses 
living  at  various  distances  from  it,  many  of  them  as  near  to  it  as 
the  plaintiffs  and  the  plaintiffs'  witnesses,  testified  that  it  had  no 
unpleasant  effect  upon  them  :  Leete  v.  Pilgrim  Cong>  Churchy  St. 
Louis  Court  of  Appeals  1883  (not  reported). 

9.  Noisy  trades  located  in  neighborhoods  devoted  to  resi- 
dences.— In  like  manner  the  business  of  a  gold  or  silver  beater  set 
up  in  a  quiet  neighborhood  occupied  by  dwellings,  the  noise  and 
concussion  of  which  unreasonably  interferes  with  the  comfort  of  the 
inhabitants  in  their  dwellings,  and  perhaps  also  with  the  safety  of 
neighboring  property,  was  held  such  a  nuisance  as  equity  would 
restrain.  In  giving  his  judgment  in  this  case  Allison,  P.  J., 
referred  to  a  decision  of  the  late  Chief  Justice  Thompson  of  Penn- 
sylvania granting  an  injunction  against  a  tinsmith,  at  the  suit  of  a 
householder  disturbed  by  the  noise  of  his  business.  He  also  said: 
"Everything  that  disturbs  in  an  unreasonable  degree  the  quiet  en- 
joyment of  a  home  or  dwelling-house  is  a  nuisance.  A  man  is  to 
be  protected  in  the  enjoyment  of  his  property  against  all  unlawful 
disturbances,  if  he  does  not,  by  such  enjoyment,  invade  the  rights 
of  others.  *  *  *  The  defendant  has  no  right  to  complain  if  the 
injunction  presses  hard  on  him.  He  intruded  his  business  into  one 
of  the  most  quiet  neighborhoods  in  the  city — a  neighborhood  ren- 
dered desirable  as  a  home,  in  which  quiet  ^nd  rest  could  be  found. 
This  was  wholly  unnecessary  on  his  part,  many  portions  of  the  city 
being  given  up  to  business  and  its  attendant  noise  and  turmoil; 
other  portions  affording  isolation  in  which  business  could  be  carried 
on  causing  discomfort  to  no  one.  While  business  is  to  be  fostered 
and  protected  against  unreasonable  objection,  the  home  of  the  cit- 
izen, under  the  law,  has  an  equal  right  to  be  defended  against  the 
wanton  intrusion  that  destroys  or  unreasonably  impairs  its  enjoy- 
ment:'*   Wallace  v.  Auer,  10  Phila.  856. 

10.  Noises  proceeding  from  a  business  carried  on  at  unreason- 
able  hours. — A  lawful  trade  may  be  enjoined  as  a  nuisance 
on  the  ground  that  it  is  carried  on  at  unreasonable  hours. 
Thus,  where  the  defendant  erected  a  tin- shop  some  eighty  feet 
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from  the  back  buildiDg  and  sleeping  room  of  the  complainant,  an 
there  carried  on  work,  generally  beginning  in  the  morning  befor 
daylight,  and  resuming  it  again  in  the  evening  at  or  about 
o'clock  P.M.,  and  keeping  it  up  until  11  o'clock  at  night,  havin 
general  employment  elsewhere  during  the  day  ;  and  the  afiidavii 
showed  that  the  noises  which  proceeded  therefrom  were  intolerabli 
BO  as  almost  to  drown  conversation  in  the  plaintifTs  house,  and  t 
compel  them  to  abandon  their  chambers  next  to  the  shop,  and  I 
deprive  them  of  their  rest, — the  court  saw  in  the  case  no  dispute 
question  which  required  a  trial  at  law,  and  had  no  difficulty  i 
granting  an  injunction:  Dennit  v.  Eakhardt,  3  Grant's  Caj 
390. 

11.  Doctrine  that  in  order  to  constitute  a  nuisajtue  th 
noise  must  he  "unusual,  ill-timed,  or  deafening." — In  a  case  i 
the  Superior  Court  of  New  York  it  was  said  by  Sandpord,  J. 
"floise  is  usually  incident  to  the  motion  of  machinery  and  I 
mechanical  pursuits,  especially  those  which  are  carried  on  throug 
the  agency  of  steam.  But  noises  are  not,  ex  necessitate,  nuisance 
even  when  disagreeable;  and  it  is  only  when  they  are  of  a  cba: 
acter  so  objectionable  as  fairly  to  come  within  the  meaning  of  thi 
significant  term  that  a  court  of  equity  will  interfere  to  repress  ( 
restrain  them :"  Butterfield  v.  Klaber,  52  How.  Pr.  255,  26: 
In  another  case  in  the  same  state  it  was  said :  "  Mere  noise,  pe: 
haps,  unless  unusual,  Ultimed,  or  deafening,  may  not  be  such 
nuisance  as  to  authorize  the  entertainment  of  an  action  therefo 
even  when  it  interferes  with  another  person's  avocation  or  pu 
suits;"  and  the  decision,  which  was  in  favor  of  the  plaintiff,  pn 
ceeded  on  the  ground  that  something  more  palpable  than  discon 
fort  by  noise  was  established  by  the  evidence:  McKeon  v.  See, 
Rob.  (N.  Y.)  449.  Where,  upon  the  examination  of  the  evidenc 
it  appeared  that  the  noises  produced  by  machinery  operated  b 
steam  in  a  marble-cutting  establishment  adjacent  to  a  proper! 
owned  by  the  plaintiff  and  occupied  as  residences,  was  not  unusua 
— that  is,  was  such  a  noise  as  is  ordinarily  incident  to  the  use  ( 
similar  machinery  ;  was  not  ill-timed, — that  is,  was  produced  on. 
in  the  ordinary  working  hours  of  the  day  ;  and  was  not  even  lou\ 
though  it  was  audible  from  some  of  the  residences  near  by, — tl 
court  refused  an  injunction  on  the  ground  of  these  noises :  Suite 
field  V.  Klaber,  52  How.  Pr.  255,  263. 

12.  Whether  a   right   to  perpetuate   disagreeable   noises  mi 
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be  acquired  by  u%er. — The  carrying  on  of  a  trade  which  produced 
certain  injurious  noises  for  ten  years  was  held  not  to  be  such  a 
user  as  gave  the  defendant  a  prescriptive  right  to  continue  the 
same,  though  possibly  a  user  of  twenty  years,  if  pleaded  and 
proved,  would  have  been  a  good  defence :  ElUoUon  v.  Feetham^  2 
Bing.  (N.  C.)  184.  It  is  said  by  Lord  Romilly:  "It  is  true 
that  by  lapse  of  time  if  an  owner  of  the  adjoining  tenement,  which, 
in  case  of  light  or  water  is  usually  called  the  servient  tene- 
ment, has  not  resisted  for  a  period  of  twenty  years,  then  the  ovner 
of  the  dominant  tenement  has  acquired  the  right  of  discharging 
gases  or  fluid,  or  sending  smoke  or  noise,  from  his  tenement  over 
the  tenement  of  his  neighbor ;  but  until  that  time  has  elapsed,  the 
owner  of  the  adjoining  or  neighboring  tenement,  whether  he  has 
or  has  not  previously  occupied  it, — in  other  words,  whether  he 
comes  to  the  nuisance,  or  the  nuisance  comes  to  him — retains  his 
right  to  have  the  air  that  passes  over  his  land  pure  and  unpolluted, 
and  the  soil  or  produce  of  it  uninjured  by  the  passage  of  gases,  by 
the  discharge  of  deleterious  substances,  or  by  the  flow  of  water :" 
Orump  V.  Lambert,  L.  R.,  3  Eq.  408.  A  late  English  case  goes 
far  against  the  doctrine  that  the  right  to  perpetuate  a  nuisance  can 
be  acquired  by  user.  The  defendant,  a  confectioner  in  Wigmore 
street,  London,  had,  for  more  than  twenty  years,  used,  without 
interruption,  a  pestle  and  mortar  in  a  back  shop,  built  on  what  had 
been  the  garden  of  his  house.  Subsequently,  the  plaintiff,  who 
was  a  physician,  built  a  consulting  room  in  his  garden,  abutting  on 
the  defendant's  back  shop,  and  sought  to  restrain  the  use  of  the 
defendant's  pestle  and  mortar,  which  had  now  become  a  nuisance, 
though  formerly  it  had  not  been  noticed.  It  was  held  that  the 
defendant  had  not  acquired  by  user  a  right  to  make  the  noise  com- 
plained of,  which  was  neither  physically  capable  of  being  pre- 
vented, nor  actionable  by  the  servient  owner.  This  principle  was 
held  applicable  both  to  affirmative  and  negative  easements :  Sturgei 
v.  Bvidgman,  11  Ch.  Div.  852 ;  s.  o.  28  Weekly  Rep.  200. 

13.  The  question  said  to  be  a  qtieattion  of  degree. — '*A 
nuisance  of  this  kind,"  said  Lord  Selbornb,  L.  C,  "is  much 
more  difficult  to  prove  than  when  the  injury  complained  of  is  the 
demonstrable  effect  of  a  visible  and  tangible  cause,  as  when  waters 
are  fouled  by  sewage,  or  when  the  fumes  of  mineral  acids  pass 
from  the  chimneys  of  factories  or  other  works,  over  the  land  or 
house,  producing  deleterious  physical  changes  which  science  can 
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trace  and  explain.  A  nuisance  by  noiee,  supposing  malice  to  be 
out  of  the  queation,  is  emphatically  s  question  of  degree.  If  any 
neighbor  place  a  house  against  a  party  wall  next  to  my  own,  and  I 
hear  through  the  wall  more  than  is  agreeable  to  roe  of  tbe  noise 
from  hia  nursery  or  his  reading-room,  it  does  not  follow,  even  if  I 
am  nervously  sensitive  or  in  infirm  health,  that  I  can  bring  an 
action  or  obtain  an  injunction.  Such  things,  to  oifend  against  the 
taw,  mast  be  done  in  a  manner  which,  beyond  fair  controversy, 
ought  to  be  regarded  as  exceptive  and  unreasonable:"  Gaunt  v. 
Fyrniey,  L.  R.,  8  Ch.  8,  11. 

14,  Effect  of  expectant  attention. — In  estimating  the  value 
of  evidence  in  these  cases,  as  juries  and  courts  of  equity  are 
called  upon  to  do.  science  has  olTered  valuable  aid  in  explaining 
what  is  "expectant  attention."  This  is  shown  to  produce  efi'ecta 
something  like  these :  If,  for  any  reason,  or  from  any  cause,  tbe 
attention  of  a  person  is  specially  drawn  to  a  sound,  which  under 
ordinary  circumstances  would  not  disturb  him  at  all,  it  may  there- 
after become  disturbing  and  a  source  of  serious  annoyance.  This 
is  perhaps  well  illustrated  by  a  case  before  Lord  Selborne,  where 
it  was  sought  to  enjoin  the  noises  and  vibrations  produced  by  the 
machinery  in  a  silk  factory.  It  appeared  to  the  satisfaction  of  hia 
lordship  that  the  noises  complained  of  had  gone  on  for  five  years, 
just  as  they  were  going  on  at  the  time  of  the  complaint,  during  all 
which  time  the  plaintiffa,  who  were  unmarried  ladies,  did  not 
regard  them  as  nuisances.  It  also  appeared  that,  at  the  time  when 
the  noises  began  to  be  a  source  of  annoyance  to  them,  a  sudden 
noise  had  alarmed  their  servants,  since  which  time  the  plaintiffs 
had  entertained  an  idea  of  some  danger  from  the  boilers  used  by 
defendant,  and  that  from  that  time  the  noiaea  of  his  machinery 
became  a  source  of  constant  irritation  and  uneasiness  to  them — a 
fact  which  was  obviously  attributed  by  his  lordahip  to  the  cause 
named.  The  noises  now  seemed  to  them  to  be  very  much  louder 
and  more  disturbing  than  before,  and  they  testified  to  this  as  a 
fact,  though  the  undoubted  evidence  was  to  the  contrary :  Gaunt 
T.  Fynney,  L.  R.,  8  Ch.  8,  13.  Lord  Selborne  quoted  from  a 
recent  scientific  work  (Tuke  on  the  Influence  of  the  Mind  on  the 
Body],  "  that  the  thought  uppermost  in  the  roind,  the  predominant 
idea  or  expectation  makes  a  real  sensation  from  without  assume  a 
different  character."  There  is  little  doubt  that  nervous  persons, 
after  commencing  a  legal  action  in  respect  of  a  nuisance,  are  con- 
Vou  XXSI.— BO 
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Bcious  of  being  very  seriously  annoyed  by  it,  when,  under  ordinary 
circumstances,  they  might  not  notice  it. 

15.  Effect  of  conflicting  evidence  as  to  whether  soundt  are 
disturbing. — In  cases  in  equity  the  court  will  frequently  be  called 
upon  to  discharge  the  painful  responsibility  of  deciding,  upon 
conflicting  evidence,  the  question  whether  the  sounds  complained 
of  are  really  disturbing.  It  has  been  pointed  out  that,  in  such 
cases,  a  useful  principle  for  the  government  of  the  court  is 
the  rule  which  regards  the  testimony  of  a  credible  witness  swear- 
ing positively  to  an  affirmative  fact,  and  which  disregards  that  of 
another  witness,  equally  credible  and  standing  in  a  similar  situa- 
tion, who  swears  that  he  is  not  aware  of  the  same  fact.  Apnijing 
this  test,  it  has  been  said  that,  where  the  witnesses  in  a  certain 
house  say  that  they  were  pleasurably  affected  by  sounds  which  the 
Ivitnesses  in  other  houses  agree  is  a  cause  of  pain,  it  will  appear 
that  such  testimony  is  not  necessarily  conflicting,  and  that  the 
court  is  not  reduced  to  the  disagreeable  necessity  of  supposing  that 
either  statement  is  inaccurate.  '^  The  similarity  which  exists 
among  mankind,  while  they  are  well,  and  authorizes  us  to  infer 
that  like  causes  will  produce  the  same  result,  is  replaced  under  the 
influence  of  ill  health,  by  divergences,  which  not  only  render  the 
sufferer  unlike  his  fellows,  but  may,  for  the  time  being,  seem  to 
render  him  the  denizen  of  some  other  world.  The  sensation  of 
one  patient  may  be  dulled  by  his  malady,  while  that  of  another 
becomes  preternaturally  acute  and  are  tortured  by  that  which 
brings  pleasure  and  harmonious  sensations  to  the  first  :'*  Harri8(m 
V.  St.  Mark's  Church,  12  Phila.  259,  opinion  by  Hake,  P.  J.^ 

1  In  a  late  case  in  Virginia,  the  nuisance  complained  of  was  a  slanghter-hoosc, 
and  the  annoyance  and  discomfort  which  the  complainant  alleged,  was  hearing  tb^ 
groans  and  cries  of  the  animals  when  being  slaughtered,  and  more  especially  the 
offensive  odors.  Many  witnesses  were  introduced  by  the  defendants,  whose  testi- 
mony, as  we  infer,  was  to  the  effect  that  they  were  not  incommoded  by  the  slaogh- 
ter-house  in  the  manner  in  which  the  plaintiff  claimed  to  have  been  iDCommoded. 
Conccniing  this  testimony,  the  court  said  :  'M.  Many  of  the  witnesses  do  not  lite 
in  the  immediate  vicinity  of  the  slaughtcr-houHC,  and  none  of  them,  except  perhaps 
one  or  two,  is  near  the  residence  of  Mrs.  Pendleton  (the  plaintiff),  and  some  of 
them  only  occasionally  visited  the  slaughter-house.  S.  The  testimony,  or  the  wosi 
of  it,  in  relation  to  the  grounds  of  the  complaint,  is  negative  in  its  character,  sod 
not  necessarily  inconsistent  with  the  testimony  on  behalf  of  the  appellee  (the  pluQ' 
tiff).  On  the  other  hand,  the  witnesses  for  Mrs.  Pendleton  speak  of  many  things 
that  came  positively  under  tiieir  direct  observation — ^facts  which  constitute  the 
nuisance  charged,  and  they  had  the  best  opportunity  to  be  informed  and  to  knov 
whereof  they  spoke.*'  A  decree  restraining  the  nuisance  was  aflSrmed  :  Bnaer  t. 
Pendleton,  75  Va.  516. 
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16.  Stables. — Lirery  stables  are  not  nuisancea  per  »e,  thoU( 
they  may  manifestly  be  so  cooducted  as  to  become  such, 
court  of  equity  will  not  therefore  enjoin  the  establishment  of 
livery  stable,  although  in  a  neighborhood  occupied  by  elegant  rei 
dences  in  a  city ;  since  this  would  be  exerting  the  extraordina: 
powers  of  such  a  court  against  the  establishment  of  an  occupatii 
which  might  or  might  not  become  a  nuisance,  according  to  circui 
stances  :  Flint  v.  Jtuiaelt,  5  Dill.  151.  See  also  Aldrich  v.  Ha 
ard,  7  R.  I.  87  ;  8.  c.  8  Id.  246 ;  Surdiit  v.  Staenion,  17  Te 
489  ;  Dargan  v.  Waddill,  9  Ired.  Law  244  ;  Kirkman  v.  Band 
11  Humph.  406 ;  OokeT  v.  Birge,  10  Ga.  336 ;  Harrison  v.  Brool 
20  I(J.  537  ;  Morris  v.  Brower,  1  Anth.  308.  But  stablea  erect 
in  the  immediate  proximity  of  dwelling-houses,  so  that  the  inmat 
of  the  same  were  disturbed  and  kept  awake  by  the  stamping  of  t 
horses,  have  been  enjoined  as  nuisances:  Ball  t.  Ray,  L.  R., 
Ch.  467  ;  Broder  v.  Saillard,  2  Ch.  Div.  692.  Thus,  where  t 
occupier  of  a  house  in  a  street  in  London  bad,  many  years  a| 
converted  the  ground  floor  into  a  stable,  and,  in  1871,  a  ni 
occupier  altered  the  stable,  so  that  the  noise  of  the  horses  was 
annoyance  to  the  next  door  neighbor  and  prevented  him  from  l 
ting  his  house  as  a  lodging,  it  was  held,  in  1873,  that  the  fact 
horses  having  been  previously  kept  in  the  stable,  but  not  so  as 
be  an  aonoyance,  did  not  deprive  the  neighbor  of  his  right  to  ha 
the  nuisance  restrained :  Ball  T.  Mai/,  L.  R.,  8  Ch.  467.  In  su 
a  case,  the  following  language  was  used  by  an  eminent  judge,  i 
George  Jessel,  M.  R.,  in  Broder  v.  Saillard,  tupra  :  "  A  man  \ 
a  right  to  turn  his  dwelling-house  into  a  stable,  or  his  stable  ii 
a  dwelling-house.  That  is  not  the  question."  The  learned  jud 
then  quoted  the  language  of  Lord  Justice  Mellish  in  a  previc 
case,  as  follows :  "  When,  in  a  street  like  Green  street,  the  grou 
floor  of  a  neighboring  house  is  turned  into  a  stable,  we  are  not 
consider  the  noise  of  horses  from  that  stable  like  the  noise  ol 
piano  forte  from  a  neighbor's  bouse,  or  the  noise  of  a  iieighbo 
children  in  their  nursery,  which  are  noises  we  must  reasonal 
expect,  and  must,  to  a  considerable  extent,  put  up  with.  A  no 
of  this  kind  that  materially  disturbs  the  comfort  of  the  plaintif 
dwelling-house,  and  prevents  people  from  sleeping  at  night,  ai 
still  more,  that  does  really  and  seriously  interfere  with  the  pla 
tiff's  trade  as  a  lodging-house  keeper,  beyond  all  question  com 
tates  an  actionable  nuisance :"  Ball  v.  Mat/,  L.  R.,  8  Oh.  467,  4' 
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"  The  test,"  continued  Sir  Gborgk  Jkssel,  "  therefore  is,  whether 
the  stables  are  unluckily  so  situated  that  the  noise  from  the  horses, 
not  being  uncommon  horses  in  any  way,  materially  disturbs  the 
comfort  of  the  plaintiff's  dwelling-house,  and  prevents  the  people 
from  sleeping  at  night:"  Broder  v.  Saillardy  supra.  And  he 
accordingly  concluded  that,  "  if  a  stable  is  built  as  this  stable  is, 
not  as  stables  usually  are,  at  some  distance  from  dwelling-houses, 
but  next  to  the  wall  of  the  plaintiff's  dwelling-house,  in  such  a 
position  that  the  noise  would  actually  prevent  the  neighbors'  sleep- 
ing, and  would  frighten  them  out  of  their  sleep,  or  would  prevent 
their  ordinary  and  comfortable  enjoyment  of  their  dwellings,  all  I 
can  say  is  that  is  not  a  proper  place  to  keep  horses  in,  although  the 
horses  may  be  ordinarily  quiet:*'  Id. 

17.  Factory  bell  rung  early  in  the  morning^ — A  bell  weigh- 
ing 2128  pounds  was  placed  by  the  owners  of  a  factory  upon  their 
mill,  and  was  rung  every  working  day,  once  at  five  o'clock  and  twice 
between  six  and  six  and  a  half  o'clock  in  the  morning,  and  at  other 
times  during  the  day,  except  that  the  five  o'clock  bell  was  discon- 
tinued during  the  summer  months.  The  plaintiffs  resided  respect- 
ively 1090  and  295  feet  from  the  bell  tower.  Upon  a  bill  brought 
by  them,  the  ringing  of  this  bell  was  restrained  as  a  nuisance, 
although  a  large  majority  of  persons  living  nearer  to  the  bell  than 
the  plaintiffs  were  not  annoyed  by  it,  and  although  some  persons 
may  have  had  such  associations  with  the  sound  that  it  may  have 
been  to  them  a  pleasure  rather  than  an  annoyance ;  whilst  the  sen- 
sibilities of  others  to  the  sound  may  have  become  so  deadened  that 
it  did  not  disturb  them.  As  the  ringing  of  the  bell  was  not  essen- 
tial to  the  defendant's  business,  and  was  nothing  more  than  a  con- 
venience, while  it  interfered  with  the  rights  of  the  plaintiffs,  it  was 
held  that  they  were  entitled  to  an  injunction  without  having  obtained 
a  previous  judgment  at  law:  Davis  v.  Saivyer^  133  Mass.  289. 

^  In  an  old  case  of  an  information  for  erecting  and  continuing  a  soap  boilenr  in 
Wood  Street,  in  London,  to  the  annoyance  of  the  neighborhood,  the  trial  w«i 
before  Jefpreyh,  C.  J.,  at  Guildhall — a  judge  whose  name  is  more  unsavorr  to 
posterity  than  any  soap-boilery.  The  defendant  was  found  guilty  and  the  reporter 
has  put  down  the  following  statement :  *^  In  this  case  was  remembered  the  case  of  a 
calendar  man  here  in  London  in  Bread  street,  who  was  convicted  before  Lord  Hale 
on  such  an  information,  for  that  the  noise  disturbed  the  neighborhood  and  shook  the 
adjacent  houses  ;  and  the  case  of  The  King  v.  Jordan  for  a  brewhouse  on  Ludgate 
Hill,  aboat  a  year  and  a  half  since  ;  and  he  was  forced  to  prostrate  the  same  aod 
direct  it  to  another  use  ;  for  that  such  trades  ought  not  to  be  in  the  principal  paits 
of  the  city,  but  in  the  outskirts :   The  King  v.  Pierce,  S  Shower  827. 
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18.  Church  Belli. — Where  a  church  waa  built  upon  a 
of  a  street  at  about  the  centre  of  one  side  of  a  block  in  a  neigh 
hood  compactly  built  up  by  residences,  many  of  them  four  and 
stories  high,  so  that  it  stood  in  a  sort  of  court  with  ita  belfry 
more  than  sixty  feet  from  the  windows  of  some  of  the  surrouni 
residences,  in  which  belfry  its  bells  were  suspended  at  a  heigh 
sixty-seven  feet  from  the  ground,  and  nearly  on  a  level  with  the  i 
of  the  nearest  houses,  and  the  chime  consisted  of  four  large  b 
which  were  rung  at  various  times  during  the  week  and  on  Sund 
producing  sounds  which  disturbed  a  large  number  of  persons  ri 
ing  in  the  immediate  neighborhood  and  which  were,  acccrdinj 
competent  medical  testimony,  injurious  to  the  sick  and  produ< 
of  disease,  a  provisional  order  was  entered  restraining  the  def 
ant  from  ringing  the  bells  or  otherwise  using  the  same,  eo  a 
cause  nuisance  or  annoyance,  by  sound  or  noise,  to  the  comp] 
anu,  or  any  of  them,  within  their  respective  homes:  Harrito, 
St.  Marks  Church,  12  Phila.  259.  This  was  affirmed  in  a  c 
ified  form  by  the  Supreme  Court  of  Pennsylvania,  three  of 
judges,  Mebcur,  Paxson  and  Sterbett,  dissenting,  on  the  gro 
that  it  was  not  a  proper  case  for  a  preliminary  injunction. 
restraining  order,  as  entered  in  the  Supreme  Court,  compelled 
cessation  of  the  ringing  at  seven  o'clock  in  the  morning  and 
ited  the  ringing  for  the  ordinary  services  to  five  minutes  before  i 
service, 

A  still  earlier  precedent  is  found  for  this  relief.  In  1851,  "S 
Chancellor  Kindersley  enjoined  the  ringing  of  a  church  bell  ui 
the  following  circumstances :  A  Catholic  order  called  the  Rede 
torist  Fathers  tookalease  of  a  house  adjoining  the  plaintilTs,  and  i 
caused  a  wooden  frame  to  be  erected  in  which  a  bell  waa  hungw! 
was  rung  five  times  on  Monday,  Tuesday,  Wednesday,  Thurf 
and  Friday,  six  times  on  Saturday  and  oftener  on  Sunday,  in  ei 
week.  The  ringing  ordinarily  commenced  at  five  o'clock  in 
morning  and  continued  for  ten  minutes,  to  the  great  discomfort 
annoyance  of  the  plaintiff  and  his  family.  Subsequently  a  Ro: 
Catholic  church  was  erected  on  the  ground  adjoining  the  chu 
with  a  steeple  in  which  waa  placed  a  peal  of  six  bells,  which  i 
rung  at  int«rvala  during  every  day,  commencing  at  five  o'clocl 
the  morning,  and  very  frequently  on  Sunday.  This  peal  of  I 
was  suspended  but  sixty  fi?et  from  the  plaintiffs  bedroom  wint 
An  injunction  was  granted  "  to  restrain  the  defendant  and  all 
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BODS  acting  under  his  direction  or  by  his  authority,  from  tolling  or 
ringing  the  bells  in  the  plaintiflTs  bill  mentioned,  or  any  of  then, 
so  as  to  occasion  any  nuisance,  disturbance  and  annoyance  to  ike 
plaintiff  and  his  family  residing  in  the  dwelling-house  in  the  bill 
meniioned  :"  Soltau  v.  De  Held,  2  Sim.  (N.  S.)  133.    The  learned 
judge  thought  that  it  was  possible  that  some  of  those  bells  iniglit 
be  rung  so  as  not  to  occasion  any  nuisance  or  annoyance  to  the 
plaintiff,  and  therefore  he  did  not  think  it  right  to  say  that  none  oC 
the  bells  should  be  rung  again.     At  that  time  the  feeling  against 
Roman  Catholics  in  England  was  much  stronger  than  at  present. 
It  was  boldly  urged  in  behalf  of  the  plaintiff  that  Roman  Catholics 
had  no  right  to  keep  and  ring  bells  in  connection  with  their  places 
of  worship.       The   vice-chancellor  carefully  refrained   from    de- 
ciding this  question ;  but  he  was  equally  careful  to  point  out  that 
this  was  not  a  "  church*'  within  the  meaning  of  the  English   la'^i 
but  that  it  was  a  Roman  Catholic  *'  chapel,"  and  that  his  decision 
would  not  accordingly  affect  the  ringing  of  bells  in  any  parish 
church  established  under  that  law.     Another  very  important  fe*' 
ture  of  this  case  was  that  the  plaintiff  had  previously  establish®" 
the  fact  that  this  was  a  nuisance  by  a  recovery  of  damages  ^X 
law. 

Going  back  to  1724  we  6nd  a  case  where  the  plaintiffs'  house 
(they  were  husband  and  wife)  being  so  near  a  parish  church  tb* 
the  five  o'clock  bell  greatly  disturbed  the  wife,  who  was  sicky^ 
they  purchased  their  peace  by  agreeing  in  writing  with  tijfj 
churchwardens  and  inhabitants  at  a  vestry,  that  they  ^ouifi 
erect  a  cupola  and  clock  at  the  church,  and  that,  in  consid^^.^ 
ation  thereof,  the  five  o'clock  bell  should  not  be  rung  during  their 
lives  or  that  of  the  survivor  of  them.  In  pursuance  of  the  agree, 
ment  the  plaintiffs  erected  a  cupola,  clock  and  bell,  and  the  five 
o'clock  bell  remained  silent  for  about  two  years,  until  "  the  defend- 
ant, an  ale-house  keeper,  being  chosen  churchwarden,  a  new  order 
of  vestry  was  obtained  for  the  ringing  of  the  five  o'clock  bell." 
Upon  a  bill  filed  to  enjoin  this  ringing,  it  was  held  that  this  was  a 
good  contract,  and  the  court  enjoined  the  ringing  of  the  five  o'clock 
bell  during  the  lives  of  the  plaintiffs  or  the  survivor  of  them,  ac- 
^x)rding  to  its  terms.  Among  other  things,  the  lords  commission- 
irs  are  reported  to  have  said  that  the  ringing  of  the  five  o'clock 
bell  did  not  seem  to  be  "  of  any  use  to  the  parish,  though  of  very 
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ill  consequence  to  the  plaintiff,  the  Lady  Howard:"  Martin  v.  Nut- 
kin,  2  P.  Wras.  266. 

19.  Railroad  engines  in  the  neighborhood  of  churches, — It 
has  been  held  and  denied  that  an  action  on  the  case  lies  against 
a  railroad  company  for  nuisance  in  running  their  cars  and  engines, 
ringing  bells,  blowing  off  steam,  and  making  other  noises  in  the 
neighborhood  of  a  church  or  meeting-house  on  the  Sabbath,  and 
during  public  worship,  which  so  annoy  and  molest  the  congregation 
worshipping  there,  as  greatly  to  depreciate  the  value  of  the  house, 
and  render  the  same  unfit  for  a  place  of  religious  worship :  First 
Baptist  Church  v.  Schenectady,  ^c.  Railroad  Co,,  5  Barb.  79, 
where  it  was  held  that  such  an  action  would  lie.  First  Baptist 
Church  V.  Utica,  ^c.  Railroad  Co.,  6  Barb.  813,  where  the  con- 
trary was  held.  The  Supreme  Court  of  Pennsylvania  refused  to 
enjoin  the  running  of  street  railway  cars  on  Sunday,  on  the  ground 
that,  if  it  were  a  nuisance  at  all,  it  was  a  public  nuisance,  to  be 
redressed  at  a  suit  of  the  Commonwealth  :  Sparhawk  v.  Union 
Passenger  Railroad  Co.,  54  Pa.  St.  401.  It  was  also  held  that 
an  action  for  such  an  injury  is  properly  brought  against  the  rail- 
road company,  in  its  corporate  character,  by  the  church  in  its 
corporate  character:  First  Baptist  Church  v.  Schenectady,  S^c, 
Railroad  Co,,  supra.  See  also  Bait,  ^  P.  Railroad  Co,  v.  Fifth 
Baptist  Church,  U.  S.  Sup.  Ct,  April  1888,  2  Sup.  Ct.  Rep.  719. 

20.  Noises  frightening  horses, — It  is  not  every  occasional  and 
accidental  noise  which  might  frighten  a  horse  in  a  stable  on  a 
particular  day,  that  would  entitle  the  plaintiff  to  an  injunction,  if 
the  general  case  or  habitual  nuisance  alleged  in  the  bill  were  not 
satisfactorily  proved :  Gaunt  v.  Fynney,  L.  R.,  8  Ch.  8,  14,  per 
Lord  Selborne,  L.  C.  Accordingly,  where  the  bill  sought  to 
enjoin  the  noise  and  vibration  produced  by  machinery  in  a  silk 
factory,  witnesses  for  the  plaintiff  stated  that,  on  one  occasion,  the 
horse  of  a  visitor,  when  put  in  the  adjoining  stable,  suffered  tremors 
— ^'  as  to  which  his  lordship  said  that  this  evidence  did  not  make  a 
powerful  impression  on  his  mind  :"  Id.  The  governing  principle 
here  was  that  effects  which  are  only  occasional  or  accidental,  and 
which  do  not  necessarily  flow  from  the  thing  complained  of,  are 
not  ground  of  injunction,  although  they  may  afford  ground  of  an 
action  at  law  :  Cooke  v.  Forbes,  L.  R.,  5  Eq.  166. 

21.  Steam  whistle. — It   is   said   that  a  steam   whistle  is   not 
per  se  a  nuisance ;  but  those  who  make  use  of  it  are  bound  to  use 
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it  in  such  a  place  and  in  such  a  manner  that  it  shall  not  become  a 
nuisance :    Parker  v.    Union    Woollen    Worka^  42   Conn.  399 ; 
Knight  v.  Ooodyear  f  Co.,  38  Conn.  438.     "  Such  whistles  are 
necessary  upon  railroad  engines  to  frighten  horses  and  cattle  that 
may  stray  upon  the  road  in  front  of  the  engine,  and  drive  them 
from  the  track.     They  are  also  necessary  to  give  notice  of  the 
approach  of  a  train  to  persons  about  to  cross  the  track,  at  such  a 
distance  that  the  bell  cannot  be  heard.     In  this  and  other  cases, 
their  use  upon  railroads  is  important,  valuable,  and  both  sanctioned 
and  required  by   law ;  and  in  such  cases,  the  usefulness  of  the 
whistle  depends  upon  the  alarming  and  frightening  character  of 
the  noise  it  makes ;  and  one  of  the  purposes  for  which  it  is  used, 
is  to  frighten  and  alarm.     This  is  well  understood,  and  the  owners 
of  animals,  which  often  become  accustomed  to  whistles,  are  bound 
to  submit  to  the  necessities  of  the  case,  and,  if  they  drive  them 
where  locomotive  whistles  are  liable  to  be  blown,  they  take  the  risk 
upon  themselves,  and,   if  any  injury  results,   they  can  have  no 
redress.     But  the  rule  should  be  and  is  different  in  respect  to 
whistles  used  upon  factories.     Their  use  is  not  necessary  at  all, 
but,  if  used,  there  is  no  necessity  for  constructing  them  in  such  a 
way,  and  using  them  in  such  a  manner  as  to  alarm  or  frighten  anj 
person  or  animal.     All  the  purposes  to  be  attained  from  their  use 
upon  factories  can  be  attained  without  constructing  and  using  them 
in  an  alarming  manner.    It  follows  that  an  unnecessary  alarming  or 
frightening  use  of  them,  if  productive  of  injury  to  another,  is 
unlawful,  and  the  proprietors  should  be  holden  responsible  for  the 
injury  :"  Knight  v.  Goodyear  ^  Co.,  38  Conn.  438,  441,    It  was 
accordingly  held  that  proprietors  of  factories  are  not  entitled  to 
use  steam- whistles  on  their  factories  so  located,  of  such  a  character, 
and  used  in  such  a  manner,  as  to  frighten  horses  of  ordinary 
gentleness,  when  passing  upon  the  highway  adjoining  their  land ; 
and  that  they  are  responsible  for  an  iiyury  caused  by  an  unneces- 
sary, alarming,  or  frightening  use  of  them  :  Id. 

22.  Hotv  far  plaintiff  under  obligation  to  avoid  coMequen- 
ces  of  such  a  nuisance — Contributory  negligence. — Every  per- 
son is  ordinarily  bound  to  take  reasonable  precaution  to  guard 
against  known  dangers,  and  cannot  make  the  negligence  or  fao" 
of  another  a  ground  of  recovering  damages  for  injuries  which  be 
himself  might  have  avoided  by  the  exercise  of  ordinary  care.  But 
contributory  negligence  cannot  be  attributed  to  a  person  for  driving 
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a  well-broken  and  ordinarily  gentle  horse  upon  the  highway,  in  the 
coarse  of  his  business,  in  good  faith,  although  in  the  vicinity  of  a  fac- 
tory where  a  steam  whistle  is  kept  and  where  it  may  be  unnecessarily 
blown  :  Knight  v.  Goodyear^  ^c?.,  Co.,  38  Conn.  488.  But  where 
the  plaintiff's  horse  which,  otherwise  gentle,  had  the  vicious  habit  of 
pulling  when  tied  to  a  post,  was  fastened  by  a  stout  rope  on  the  side 
of  a  public  street  near  a  factory  which  had  a  steam  whistle  upon  it 
which  was  used  for  the  purpose  of  calling  its  operatives,  the  sound  of 
which  was  shrill  and  calculated  to  frighten  ordinary  horses ;  and  while 
the  plaintiff's  horse  was  so  tied,  the  whistle  was  blown,  whereat  the 
horse  became  frightened  and  pulled  violently  at  the  rope  which  broke 
and  he  was  killed,  it  was  held  that  the  plaintiff  could  not  recover 
damages,  although  it  was  found  as  a  fact  that  if  the  whistle  had  not 
sounded,  the  horse  would  not  have  been  killed,  it  having  been  also 
found  that  if  the  horse  had  been  free  from  the  habit  of  pulling  he 
would  not  have  been  killed :  Parker  v.  Woollen  Co,y  42  Conn.  399. 
23.  Injuries  produced  by  vibration, — Courts  of  equity  have 
in  a  number  of  cases  either  interposed  to  restrain  nuisances  pro- 
duced by  machinery,which  results  in  the  vibration  of  adjoining 
buildings  or  residences,  or  have  otherwise  recognised  the  principle 
that  such  nuisances  may  in  proper  cases  be  abated  by  an  injunc- 
tion. See  Wood  on  Nuisances  553-568.  Thus,  in  a  late  well- 
considered  case,  the  complainant  and  defendant  occupied  adjoining 
buildings,  the  walls  of  which  touched  each  other  in  places.  The 
defendant  carried  on  in  his  place  of  business  a  printing  and  book- 
binding establishment.  He  had  there  a  twelve-horse  power  engine 
with  boiler  attached,  and  six  printing  presses,  four  operated  by 
steam  and  two  by  hand.  This  machinery  was  so  placed  that  its 
power  was  exerted  in  lines  running  east  and  west ;  in  other  words, 
across  the  building,  and  not  longitudinally,  so  that  the  west  wall  of 
complainants  building  was  compelled  to  receive  whatever  shock  was 
produced  by  this  vibratory  force.  The  defendant  carried  on  in  the 
adjoining  building  a  saddlery  manufactory.  The  evidence  tended 
to  show  that  the  vibrations  received  from  the  plaintiff's  building  were 
so  great  at  times  as  to  render  it  impossible  to  do  certain  kinds  of 
work  in  the  defendant's  building.  One  witness  said  that  when  the 
vibration  was  greatest,  the  floor  seemed  to  creep  under  his  feet  and 
he  could  not  write  at  all.  The  defendant's  bookkeeper  said  that  it 
prevented  him  at  times  from  making  marks  with  his  pen  that 
he  ought  to  make.     Several  of  the  defendant's  employees  swore 
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that  they  were  more  or  less  disturbed  by  the  vibration.  It  gave  a 
headache  to  some  or  produced  a  dizzy  sensation ;  in  others  it  pro- 
duced nausea  cldsely  resembling  sea  sickness.  Others  testified  that 
when  the  motion  was  strongest  they  found  it  impossible  to  do  such 
parts  of  their  work  as  required  a  steady  hand  and  clear  eye,  such  as 
'  delicate  stitching  and  exact  cutting  in  curved  or  irregular  lines. 
One  swore  that  on  several  occasions  he  had  been  compelled,  in  con- 
sequence of  the  vibration,  to  take  his  work  to  his  dwelling  and  do 
it  there.  Everything  pendent  about  the  building  oscillated  like 
the  pendulum  of  a  clock.  The  actual  deflection  of  the  walls,  how- 
ever, was  not  shown  to  be  over  one-eighth  to  three-sixteenths  of  an 
inch.  The  court  found  it  diflicult  to  believe  that  so  much  disturb- 
ance could  be  produced  by  so  slight  a  deflection.  The  learned 
judge,  however,  said  :  "  I  am  not  at  liberty  to  decide  the  case  on 
a  theory  or  deduction  based  on  a  single  fact,  but  must  find  the  fact 
according  to  the  truth  as  established  by  the  evidence  as  a  whole. 
Unless  complainants'  witnesses,  without  exception,  have  exaggerated 
the  effect  of  the  vibration  to  such  an  extent  as  to  render  their  sto- 
ries downright  falsehoods,  it  must  be  taken  as  an  established  fa<;t  in 
the  case  that  the  vibration  very  sensibly  and  materially  interferes 
with  the  complainants  in  the  prosecution  of  their  business.  My 
judgment  is  that  the  defendant  is  guilty  of  a  nuisance  which  it  is 
the  duty  of  this  court  to  redress.  But  this  conclusion  does  not 
necessarily  involve  the  destruction  of  the  defendant's  business.  The 
injury  to  the  complainants  in  my  judgment  is  caused  solely  by  the 
position  of  the  machinery.  As  already  stated  it  is  now  placed  so 
that  its  whole  force  is  expended  across  the  defendant's  building  and 
directly  against  that  occupied  by  the  complainants.  To  me  it  seems 
very,  plain  that  if  it  is  changed  so  that  its  force  shall  be  expended 
longitudinally  with  the  building,  and  not  transversely,  the  injury 
the  complainants  now  suffer  will  be  remedied  and  all  cause  of  com- 
plaint removed.  This  is  the  unanimous  opinion  of  all  the  experts 
who  have  spoken  on  the  subject.  A  decree  will  be  advised  directing 
the  defendant  to  change  the  position  of  his  machinery  in  accordance 
with  the  view  above  indicated,  and  that  an  injunction  shall  issue 
restraining  him  from  operating  any  machinery  in  the  building  occu- 
pied by  him  to  such  an  extent  as  shall  produce  a  vibration  in  the 
complainants'  building  sufficient  to  annoy  or  disturb  them  in  the 
conduct  of  their  business :  Demareat  v.  Hardham^  84  N.  J.  Eq. 
469,  476-7. 
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24.    Vibration  of  steam-hammers  in  a  rolling-mill — In   an 
action   at  law  for  damaged,   caused   by   the  cracking  of  certain 
cottage  walls  belonging  to  the  plaintiff,  by  the  vibration  caused  by 
steam-hammers  in  a  rolling-mill  operated  by  the  defendant,  Black- 
burn,  J.,  in  summing  up  to  the  jury,  said :    "  The  question  is 
whether  this  is  a  case  of  nuisance :  that  is,  an  actionable  wrong. 
If  the  defendant,  in  the  course  of  using  these  hammers,  produced, 
not  merely  a  nominal,  but  such  a  sensible  and  real  damage,  as  a 
sensible  person  occupying  the  cottage  would  find  injurious,  that  is 
a  nuisance  ;  but  that  which  is  a  sensible  and  real  inconvenience  to 
property  situated  in  one  place  and  occupied  in  one  way,  will  be 
none  to  property  situated  in  another  place  or  occupied  in  another 
way.     If  you  are  of  the  opinion  that  the  vibration  caused  by  the 
hammers  has  shaken  and  cracked  the  walls  of  the  cottages,  you 
will  probably  consider  that  to  be  a  substantial  and  real  mischief. 
If,  on  the  other  hand,  you  think  the  damage  was  caused  by  the 
removal  of  the  adjoining  cottages,  whether  that  was  justifiable  or 
not,  you  ought  to  find  a  verdict  for  the  defendant  on  that  point  of 
the  case.     So,  with  regard  to  the  cottages  standing  empty ;  if  that 
was  caused  by  the  hammering,  you  will  find  a  verdict  for  the  plain- 
tiff;  if,  by  the  want  of  repair,  for  the  defendant.     A  further  point 
has  been  raised  by  the  plea  that  the  grievances  complained  of  were 
caused  by  the  defendant  in  the  reasonable  and  ordinary  exertise 
of  his  trade  in  a  reasonable  and  proper  place.     My  opinion  is, 
that  in  law  is  no  answer  to  the  action.     I  think  that  it  cannot  be 
a  reasonable  and  ordinary  exercise  of  a  trade  which  has  caused 
such  an  injury  to  the  plaintiff  as  she  complains  of:"  Scott  v.  Firth^ 
4  Fost.  &  Fin.  349. 

25.  Action^  by  whom  brought. — Injuries  which  flow  from 
noises  are  not  permanent  in  their  nature,  and  an  action  to  redress 
them  can  only  be  brought  by  those  who  are  presently  injured  by 
them.  Such  an  action,  accordingly,  cannot  be  brought  by  the 
rever9ioner;  it  must  be  brought,  if  at  all,  by  the  tenant :  Munford 
V.  Oxford^  ^<?.,  Railroad  Co.^  1  Hurlst.  &  N.  34.  The  rule  is 
otherwise  where  the  injury  is  not  to  the  use  merely,  but  to  the 
property  itself, — as  in  the  case  of  the  obstruction  of  light :  Txicker 
V.  NewmaUy  11  Ad.  &  E.  40.  See  Dobson  v.  Blackmore,  9  Q. 
B.  991 ;  Shadwell  v.  Hutchinson^  M.  &  M.  350.  The  rule  is 
familiar  that  several  complainants  may  unite  in  the  bill  to  enjoin  a 
nuisance  where  the  injury  complained  of  is  common  to  all — as  in 
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case  of  a  noise  or  stench,  common  to  a  neighborhood :  Damson  v. 
hham,  9  N.  J.  Eq.  (1  Stock.)  186  ;  Catlen  v.  Valentine,  9  Paige 
575.  But  where  the  injury  is  not  common  to  all,  as  where  it  con- 
sists in  part  of  vibration  produced  by  machinery,  which  affects  the 
buildings  of  some  of  the  complainants,  and  not  those  of  the  rest 
of  them,  there  is  a  misjoinder  of  parties :  Davison  v.  I%ham^ 
supra. 

Seymour  D.  Thompson. 

St.  Louis,  Mo. 
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RECENT   AM  ERICAN    DECISIONS. 

Supreme  Court  of  Iowa, 
YAHN  V.  CITY  OF  OTTUMWA. 

The  rnle  that  a  witness  not  an  expert  cannot  testify  as  to  his  opinion  is  not  of  mi 
versal  application.  Under  certain  circiunstances  such  a  witness  may  state  his  obfier- 
vation  as  to  cause  and  effect. 

Thus  where  the  question  was  as  to  the  discharge  of  water  from  a  hose  and  its 
effect  upon  a  team  of  horses,  a  witness  may  state  not  only  that  the  water  wu  dis- 
charged, hut  that  in  his  opinion  it  was  this  that  frightened  the  horses. 

Where  an  obstruction  in  the  street  is  in  plain  view  of  the  driver  of  a  yehiclei  and 
he  drives  against  it,  he  is  guilty  of  contributory  negligence,  and  it  is  no  answer  to 
this  to  say  that  his  attention  was  taken  up  with  looking  above  the  ground  to  direct 
his  team. 

Appeal  from  Wapello  District  Court. 

This  action  was  brought  to  recover  damages  for  an  injurj  re- 
ceived by  the  plaintiff  by  being  thrown  from  a  wagon  in  one  of  the 
streets  of  Ottumwa,  the  accident  having  been  occasioned,  as  it  is 
alleged,  by  reason  of  one  of  the  wheels  of  the  wagon  comiDg  in 
contact  with  a  stone  which  the  city  authorities  had  negligently  al- 
lowed to  remain  upon  the  street.  The  pleadings  are  in  the  usual 
form  of  actions  of  this  character,  and  a  trial  to  a  jury  resulted  in 
a  verdict  and  judgment  for  the  plaintiff.     Defendant  appeab. 

Wm.  McNutt  and  W.  D.  Tisdale,  for  appellant. 

W.  H.  0.  Jacques,  S.  E.  Alder  and  Stiles  ^  Beaman,  for 
appellee. 

The  opinion  of  the  court  was  delivered  by 

RoTHROCK,  J. — 1.  The  plaintiff  and  her  husband,  who  is  a  far- 
mer, reside  in  the  vicinity  of  Ottumwa.  On  the  morning  of  the 
day  the  injury  was  received  they  went  to  Ottumwa,  in  an  ordinary 
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ikrm  wagon,  drawn  by  two  horses,  to  sell  some  potatoes  and  pur- 
chase some  family  supplies.  After  selling  the  potatoes  the  plaintiff 
went  to  another  part  of  the  city  on  an  errand,  and  the  husband 
drove  the  wagon  down  along  the  edge  of  Jefferson  street  and  left  it 
standing  there  awaiting  plaintiS*s  return.  When  she  returned  they 
pat  some  chairs,  which  they  had  purchased,  in  the  wagon,  and  the 
plaintiff  seated  herself  upon  one  of  the  chairs.  Her  husband  took 
his  seat  upon  a  board  laid  across  the  wagon  box  and  started  the 
team.  The  wagon  had  moved  but  a  few  feet  when  the  plaintiff  fell 
to  the  street,  and  by  reason  bf  the  fall  her  arm  was  broken. 

It  was  claimed  upon  the  trial  that  the  fall  of  the  plaintiff  was 
caused  by  one  of  the  wheels  of  the  wagon  coming  in  contact  with  a 
stone  in  the  street,  in  a  violent  and  sudden  manner,  by  which  the 
wagon  careened  or  tipped  to  one  side.  There  wa^s  a  great  variance 
in  the  testimony  of  the  witnesses  for  the  plaintiff,  as  to  the  size  of 
the  stone  and  its  exact  location  in  the  street.  It  was  claimed,  upon 
the  part  of  the  city,  that  there  was  no  stone  in  the  street,  and  that 
the  wagon  wheel  did  not  run  against  a  stone,  but  that  the  accident 
was  caused  by  a  sudden  start  of  the  team  from  fright,  the  wagon 
being  partly  in  the  gutter  at  the  side  of  the  street,  and  not  upon 
level  ground,  and  for  the  further  reason  that  the  plaintiff  was  in  an 
unsafe  and  dangerous  position,  being  seated  in  the  wagon  upon  an 
unfastened  chair. 

It  is  by  no  means  clear  from  the  evidence  that  there  was  a  stone 
in  the  street,  such  as  is  described  by  the  plaintiff's  witnesses.  The 
witnesses  for  the  defendants,  some  of  whom  were  in  position  to 
know  whereof  they  testified,  stated  that  no  such  stone  was  in  the 
street  at  the  time  of  the  accident.  Upon  this  question  of  fact  the 
court  would  not  have  been  justified  in  interfering  with  a  verdict  for 
either  of  the  parties. 

This  being  the  state  of  the  case,  it  was  a  most  material  question 
whether  or  not  there  was  any  other  cause  to  which  the  accident  was 
properly  attributable  than  the  contact  with  the  stone  on  the  street. 
Mrs.  E.  Ulrich  was  called  as  a  witness  for  the  defendant.  She 
testified  that  she  was  sitting  at  an  upper  window,  in  a  building 
near  where  the  accident  occurred,  with  nothing  to  obstruct  her 
new  of  the  wagon  and  the  street  where  it  stood.  She  further 
testified  as  follows :  "  I  saw  the  woman  coming  across  Main  street 
from  Hill's  grocery;  she  had  some  chairs  and  packages  in  her 
arms  ;  she  put  the  chairs  in  the  wagon  and  got  in ;  she  sat  on  a 
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chair,  back  of  the  seat  in  the  wagon.  When  the  horses  started  to 
go  off  she  fell  out.  The  horses  started  quick — kind  of  jumped.  I 
thought  I  saw  a  man  standing  there  sprinkling  the  street  with  a 
hose ;  he  was  standing  on  the  sidewalk,  at  the  edge  of  the  baild- 
ing,  sprinkling  down  the  sidewalk  towards  the  alley ;  he  was 
sprinkling  water  near  the  team,  all  around  them  ;  he  commenced 
sprinkling  just  a  little  before  the  accident  happened.  She  fell  out 
at  the  same  time  the  horses  jumped.  The  horses  in  starting  gave 
a  quick  motion.  She  fell  out  right  over  the  sidewalk.  Some 
packages  she  had  in  her  arms  fell  out  with  her.  The  chair  did  not 
fall  out." 

Question.  "  Now  I  would  like  to  have  you  state  what  it  was  that 
made  the  horses  jump.'*  Objected  to  by  the  plaintiff  because 
incompetent,  and  it  calls  for  a  conclusion  of  the  witness.  The 
objection  was  sustained  by  the  court,  and  the  defendant  duly 
excepted  to  the  ruling  at  the  time. 

Mrs.  McGuire,  another  witness,  stated  that  she  was  at  the  win- 
dow with  Mrs.  Ulrich,  and  after  describing  the  position  of  the 
wagon  and  the  plaintiff's  position  therein,  she  was  asked  this  ques- 
tion ;  "  You  can  describe,  after  she  got  in  and  sat  down  on  the 
chair,  how  the  accident  occurred,  as  you  now  remember  it.  Give 
it  in  your  own  way — after  she  sat  down."  Answer.  "  There  was 
some  one  standing  at  those  steps  near  the  door  sprinkling  the 
streets  with  a  hose,  and  the  water  flew  over  fhe  horses  and  around 
them,  and  they  got  frightened  and  jumped."  Objection  was  made 
to  "  what  the  witness  said  about  the  horses  becoming  frightened, 
because  it  is  incompetent  being  an  opinion  of  the  witness."  The 
objection  was  sustained.  We  think  these  rulings  of  the  court  were 
erroneous.  It  is  true  that  the  dividing  line  between  what  is  a  6ct 
and  what  is  an  opinion,  is  not  and  cannot  be  very  clearly  defined; 
but  it  surely  is  competent  for  a  witness  to  state  whether  horses  were 
frightened  by  a  stream  of  water  thrown  upon  or  around  them,  o^ 
by  the  escape  of  steam  from  an  engine,  or  by  being  set  upon  by  & 
dog,  or  the  like. 

The  observation  of  the  witness  as  to  cause  and  effect  is  a  f*^ 
which  he  may  state  to  the  jury.    Upon  a  question  like  thi8»  tne 
discharge  of  the  water  from  the  hose  and  its  effect  upon  the  hot^ 
appears  to  us  to  be  a  compound  of  fact  and  opinion.    To  hold  tna 
it  is  incompetent  would  limit  and  hamper  the  introduction  of  ^^*' 
dence  in  a  manner  not  contemplated  by  any  rule  of  law  of  ^"^^ 
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we  have  any  knowledge.  If  it  be  the  law  that  a  witness,  not  an 
expert,  may  not,  under  any  circumstances,  give  an  opinion,  the 
statement  of  these  witnesses  that  the  horses  were  frightened  would 
not  be  admissible.  But  the  rule  is  not  thus  to  be  applied.  It  is 
competent  for  a  witness  to  testify  to  his  conclusion  when  the  matter 
to  which  the  testimony  relates  cannot  be  reproduced  or  described 
to  the  jury  precisely  as  it  appeared  to  the  witness  at  the  time.  It 
appears  to  us  that  the  subject-matter — the  alleged  fright  of  the 
horses,  in  this  case— was  of  the  character  just  described.  A  wit- 
ness may  see  a  team  frightened  and  may  state  the  fact  that  water 
was  thrown  from  a  hose  upon  or  near  the  team,  and  he  may  describe 
how  and  when  it  was  thrown,  and  yet  he  cannot  put  the  jury  in  his 
place  in  regard  to  the  facts  without  stating  his  conclusion  as  to  the 
effect  of  the  throwing  of  the  water. 

A  witness  may  state  his  opinion  in   regard  to  sounds — their 
character,  from  what  they  proceed,  and  the  direction  from  which 
they  seem  to  come  {State  v.  Shinhom^  46  N.  H.  497) ;  the  corres- 
pondence between  boot  and  foot  prints  {Com,  v.  Pope^  103  Mass. 
440) ;  and  it  is  competent  for  a  witness  not  an  expert  to  testify 
to  tlie  condition  of  health  of  a  person,  and  that  he  is  ill  or  dis- 
abled, or  has  a  fever,  or  is  destitute  {Barker  v.  Coleman^  34  Ala. 
221 ;  Wilkinson  v.  Moselet/y  30  Id.  562).     A  witness  may  give  his 
judgment  whether   a  person  was  intoxicated  at  a  given   time : 
People  V.  Eastwood,  14  N.  Y.  662  ;  State  v.  Huxford,  47  la.  16. 
2.  The  plaintiff  and  her  husband  both  testified  that  the  horses 
were  old  and  gentle,  and  they  were  not  at  all  frightened.     It  is 
pretty  clearly  established  by  the  evidence  that  if  there  was  a  stone 
in  the  street  it  was  in  plain  view  of  the  husband  of  the  plaintiff 
when  he  took  his  seat  in  the  wagon  and  started  the  horses.     The 
court  did  not  directly  charge  the  jury  that  if  the  stone  was  in  full 
view  of  the  plaintiff^s  husband  he  should  have  seen  and  avoided  it. 
The  charge  directs  the  jury  that  the  driver  was  chargeable  with 
ordinary  care  and  prudence  in  driving  the  team.    It  was  not  claimed 
that  the  husband's  attention  was  in  any  manner  diverted  from  pro- 
perly driving  the  team  after  he  took  his  seat  in  the  wagon.     The 
accident  happened  in  broad  daylight.  Now,  if  the  stone  was  in  full 
view  of  the  husband  when  he  started  the  team,  it  was  his  plain 
duty  to  have  seen  and  avoided  it.     The  defendant  requested  the 
court  to  instruct  the  jury  that  "  it  was  the  duty  of  the  plaintiff's 
husband  to  use  care  in  driving,  and  to  look  where  he  was  driving, 
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and  to  avoid  all  obstacles  which  were  dangerous  in  their  character, 
and  which  were  plainly  visible  and  not  obscured,  and  if  he  failed  to 
do  so,  and  the  plaintiff  was  thereby  injured,  then  she  caDnot 
recover." 

This  instruction  was  refused.  We  think  this  or  some  other  ex- 
plicit instruction  applicable  to  this  view  of  the  facts  of  the  case 
should  have  been  given.  Where  an  obstruction  is  in  the  street  in 
plain  view  of  the  driver  of  a  vehicle,  and  his  attention  is  in  no 
manner  diverted  so  as  to  excuse  him  for  not  seeing  the  obstraction, 
and  he  drives  against  it  or  into  it,  he  is  clearly  guilty  of  contribu- 
ting proximately  lo  any  injury  which  may  result :  Tuffree  v.  Sidle 
Centre^  11  N.  W.  Rep.  1.  It  is  no  answer  to  this  measure  of  dil- 
igence and  care  to  argue  that  the  driver's  attention  was  taken  up 
with  looking  above  the  ground  to  direct  his  team.  Human  vision  is 
not  so  narrow  that  the  driver  of  a  team  may  not  take  in  the  whole 
of  his  surroundings,  including  the  team  and  every  obstruction  which 
may  be  in  the  line  of  the  wheels  of  his  vehicle. 

In  our  opinion  the  jury  should  have  been  expressly  instructed 
that  if,  when  the  team  was  started  by  the  driver,  the  stone  (if  there 
was  one)  was  in  plain  view,  and  there  was  nothing  to  divert  his 
attention  from  seeing  it,  that  it  was  his  duty  to  have  seen  and 
avoided  it,  and,  if  he  did  not  do  so,  the  plaintiff  could  not  recover. 

Reversed. 

As  a  general  rule,  witnesses  mast  tes-  rancj  and  competency  of  the  opinioos  of 

tify  only  to  the  facts  which  they  have  ordinary  witnesses  :  that  is  to  say,  per- 

witnessed,  and  not  to  the  opinions  which  sons  not  professing  special  skill  on  the 

they  may  have  formed  on  those  facts,  subject,  and  therefore  not  properlj  fall- 

The  exceptions  to  this  rale  are  not  many.  4ng  within  the  definition  of  *'  experts." 

Perhaps   the  most   important   of   these  In  Clifford  y,  Richardson,  iSYt.  626, 

exceptions  is  found  in  that  portion  of  the  Kotce,  J.,  in  speaking  on  this  subject, 

law  of  evidence  which  permits  the  opin-  said  :    '*  The  general  rule  certainlr  is 

ions  of  experts  to  be  heard  on  the  trial,  that  witnesses  are  to  testify  to  farts,  and 

Such  opinions,  however,  are  admissible  not  to  give  their  individual  opinions, 

only  on  questions  of  science  or  skill,  or  This  rule,  however,  has  its  exceptions, 

relating  to  some  art  or  trade,  and  sach  some  of  which  are  as  familiar  and  as 

witnesses  must  have  spedal  skill,  either  well  settled  as  the  rule  itself.    When  all 

through  study  or  experience,  which  wiU  the  pertinent  facts  can  be  soffidentlj  de* 

enable  them  to  answer  questions  which  tailed  and  described,  and  when  the  triers 

the  jury,  uninstructed  in  such  matters,  arc  supposed  to  be  able  to  form  correct 

would  be  unable  to  answer.     The  rules  conclusions  without  the  aid  of  opinion  or 

relating  to  the   admissibility  of  such  a  judgment  from  others,  no  exception  to  the 

kind  of  evidence  do  not  fall  within  the  rule  is  allowed.     But  cases  occtu*  where 

purpose  of  this  note,  which  will  be  re-  the  affirmative  of  these  propositions  can- 

strictcd   to  a  consideration  of  the  rele-  not  be  assumed.     The  facts  arc  some- 
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dmeB  incapable  of  being  presented  with 
their  proper  force  and  signiiicancy  to  any 
bnt  the  observer  himself.  And  it  often 
happens  that  the  triers  are  not  qualified 
from  experience  in  the  ordinary  affairs 
of  life  duly  to  appreciate  all  the  ma- 
terial facts  when  proved.  Under  these 
drcumstances,  the  opinions  of  witnesses 
mast  of  necessity  be  received."  It  will 
be  observed  that  the  judge  here  refers  to 
the  opinions  of  experts  on  questions  of 
science  or  skill  where  he  speaks  of  cases 
where  the  triers  are  '^  not  qualified 
from  experience  in  the  ordinary  affairs 
of  life,"  to  pass  upon  certain  facts  be- 
fore them.  Bnt  in  the  second  class,  viz., 
where  the  facts  are  "  incapable  of  being 
presented  with  their  proper  force  and 
significancy  to  any  but  the  observer  him- 
self," the  opinions  of  persons  not  ex- 
perts are  referred  to.  Such  evidence  is 
generally  said,  and  properly  too,  to  be 
admitted  from  nece^ity.  In  many  cases 
it  is  impossible  to  separate  a  description 
of  certain  things  which  have  taken  place 
in  the  presence  of  the  witness,  from  an 
opinion  upon  them.  In  other  cases  it 
would  be  impossible  to  convey  the  in- 
formation to  the  minds  of  the  jury  with- 
out the  expression  of  an  opinion. 

The  most  common  class  of  cases  in 
which  the  opinion  of  a  non-expert  is 
permitted  is  that  where  questions  of  time, 
quantity,  number,  dimension,  height, 
speed,  distance,  or  the  like,  are  at  issue. 
In  Stewart  v.  5ra/e,  19  Ohio  St.  802,  the 
prisoner  was  indicted  for  killing  D.,  and 
the  question  arose  whether  or  not  the 
killing  arose  out  of  a  sudden  quarrel.  A 
spectator,  who  was  called  as  a  witness, 
was  asked  whether  the  prisoner  had  time 
enough  to  get  out  of  the  way  of  de- 
ceased, and  his  answer  was  held  admis- 
sible. ''It  is  true,  as  a  general  rule,'* 
said  the  court,  "  that  the  opinion  of  a 
witness  cannot  be  given,  the  witness  re- 
lating the  facts  from  which  the  jury  form 
their  opinion.  This  rule,  however,  is 
not  universal.  The  fact  here  sought  to 
be  proved,  to  wit,  that  the  defendant 
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could  not  avoid  the  conflict,  could  not 
be  well  proved  to  the  jury  by  a  state- 
ment of  facts,  the  time  occupied  by  the 
deceased  in  passing  from  where  he  stood 
to  the  defendant,  a  distance  of  only  a 
few  feet,  could  hardly  be  stated  with  any 
accuracy  of  measurement.  The  rapidity 
of  his  motion  could  not  be  calculated  so 
as  to  convey  any  very  definite  idea  of 
his  velocity.  The  particular  position  of 
the  defendant,  in  reference  to  surround- 
ing objects,  as  well  as  the  position  of  his 
body  at  the  time,  were  important  items 
in  determining  the  fact  whether  he  could 
have  got  out  of  the  way  or  not,  and  yet 
it  would  be  very  difficult,  perhaps  im- 
possible, to  convey  any  very  clear  idea 
to  the  jury  in  reference  to  these  matters. 
A  variety  of  circumstances  that  could 
only  bo  perceived,  but  not  detailed, 
would  constitute  the  aggregate  from 
which  the  opinion  would  be  formed.  The 
person  who  had  witnessed  the  transac- 
tion could  alone,  most  probably,  form 
any  idea  on  the  subject  that  could  be  re- 
lied on  with  safety." 

In  StcUe  V.  Folweil,  14  Eans.  105,  on 
the  trial  for  the  larceny  of  a  horse,  the 
fact  that  the  prisoner's  wagon  had  made 
certain  tracks  was  relevant.  A  witness, 
who  had  examined  the  wagon,  observed 
its  peculiarities,  and  measured  the  width 
of  the  wheels,  was  allowed  to  testify 
that,  in  his  opinion,  the  prisoner's  wagon 
had  made  the  track.  **  It  is  true,"  said 
the  court,  **  that,  as  a  general  rule,  wit- 
nesses are  not  allowed  to  give  their  opin- 
ions to  a  jury  ;  but  there  are  exceptions. 
In  many  cases  they  are  the  best  evidence  of 
which  the  nature  of  the  case  will  admit, 
cases  where  nothing  more  than  an  opin- 
ion can  be  obtained.  Duration,  dis- 
tance, dimension,  velocity,  &c.,  are  often 
to  be  proved  only  by  the  opinion  of  wit- 
nesses, depending,  as  they  do,  on  many 
minute  circumstances  which  cannot  fully 
be  detailed  by  witnesses."  In  a  Ver- 
mont case,  tried  in  1667,  the  question 
arose  whether  one  T.  lived  in  the  town 
of  J.  in  the  year  1829.    A  witness  sixty- 
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four  years  old,  who  had  been  acquainted 
with  T.,  was  asked:  "From  your  op- 
portunities of  knowing,  as  you  have 
stated  them,  do  you  tliiuk  it  possible  for 
T.  to  have  lived  in  J.  that  year  and  yon 
not  have  known  it  ?"  and  the  witness 
was  allowed  to  answer:  **I  should  not 
think  it  was.'*  On  appeal,  this  was  held 
proper.  Said  the  court,  *'  Where  the 
witness  has  had  the  means  of  personal 
observation,  and  the  facts  and  circum- 
stances which  lead  the  mind  of  a  witness 
to  a  conclusion  are  incapable  of  being 
detailed  and  describod  so  as  to  enable 
anyone  but  the  observer  himself  to  form 
an  intelligent  conclusion  from  tnem,  the 
witness  is  often  allowed  to  add  his  opin- 
ion or  the  conclusion  of  his  own  mind. 
Such  is  the  case  in  questions  of  identity 
of  persons  and  thinfrs,  handwriting, 
the  value  of  property,  questions  of  in- 
sanity, time  and  distance,  &c.,  and  vari- 
ous other  instances  that  might  be  re- 
ferred to.  It  would  be  so  difficult  for 
the  witness  to  detail  and  describe  all  the 
facts  and  circumstances  in  their  full  force 
which  go  to  make  up  his  knowledge  of 
that  T.  lived  in  H.  and  not  in  J.  that 
season,  as  to  bring  this  question  and  an- 
swer within  the  exception,  and  not  with- 
in the  rule  that  excludes  opinions  of 
witnesses,  if  it  can  be  regarded  as  an 
opinion  in  the  legal  sense  of  the  rule.  It 
is  rather  a  mode  of  expressing  the  degree 
of  confidence  the  witness  has  in  the  fact 
he  affirmed  as  to  the  place  of  the  resi- 
dence of  T.  during  the  time  in  question. 
It  is  like  the  case  where  two  witnesses 
are  present  at  a  conversation  with  a 
'  third  person,  and  one  witness  testified 
that  a  particular  thing  was  said,  and  the 
other  is  called  and  testified  that  he  was 
present  all  the  time  and  heard  no  such 
thing  said.  In  such  case,  it  is  always 
allowable  for  the  latter  witness  to  state 
whether,  if  any  such  thing  had  been  said, 
he  thinks  he  should  have  heard  it.'*  In 
another  Vermont  cose,  an  action  being 
brought  for  injuries  received  on  a  high- 
way, it  appeared  that  there  were  several 


holes  and  gullies  in  the  road,  which  had 
been  made  by  water.  The  opinion  of  a 
person  who  had  examined  them  as  to 
whether  they  were  of  recent  date,  was 
admitted.  *'  Where  the  facte,"  said  the 
court,  *'  are  of  such  a  character  as  to  be 
incapable  of  being  presented  with  their 
proper  force  to  anyone  but  the  observer 
himself,  so  as  to  enable  the  trier  sto  draw 
a  correct  or  intelligent  conclusion  from 
them  without  the  aid  of  the  judgment  or 
opinion  of  the  witness  who  had  the  bene- 
fit of  personal  observation,  be  is  allowed, 
to  a  certain  extent,  to  add  his  condnsive 
judgment  or  opinion  :"  Bata  v.  Tmc% 
of  Shanmy  45  Vt.  474.  So  the  question 
being  the  speed  as  to  which  a  railroad 
train  was  going  at  a  certain  time,  the 
opinions  of  ordinary  witnesses  have  been 
admitted:  Detroit y  ^c,  BailroadCo.  r. 
Van  Steinburg,  17  Mich.  99;  Grtnd 
Eitpidsy  ^c.  Railroad  Co.  v.  JJuntUif,  38 
Mich.  537  ;  Salter  y,  UticGf  ^.,  Railroad 
Co.f  59  N.  Y.  631 ;  Pennsylvama  Co,  v. 
Qmlan^  101  111.  94.  But  where  the  ques- 
tion was  the  capacity  of  an  engine  to 
draw  a  train,  tlie  opinion  of  an  ordinary 
witness  was  rejected :  StMon  v.  Clere- 
landf  ^c,  Railroad  Co.,  14  Mich.  497. 
These  last  cases  illustrate  the  distinction 
we  haTe  referred  to.  In  Sisaon^s  case 
the  question  was  one  which  none  hot  an 
expert  could  be  supposed  to  have  the  ca- 
pacity to  answer ;  while,  in  the  former 
cases,  as  well  said,  "  the  point  to  which 
the  attention  of  the  witnesses  was  di- 
rected was  the  speed  of  a  passing  object. 
The  motion  of  the  train  was  to  be  com- 
pared to  the  motion  of  any  other  moving 
thing,  with  a  view  to  obtaining  the  judg- 
ment of  the  witness  as  to  its  velocity. 
No  question  of  science  was  involved  be- 
yond what  would  have  been  had  the 
passing  object  been  a  man  or  a  horse.  It 
was  not,  therefore,  a  question  for  ex- 
perts. Any  intelligent  man  who  had 
been  accustomed  to  observe  moving  ob- 
jects would  be  able  to  express  an  opin- 
ion of  some  value  upon  it  the  first  time 
he  ever  saw  a  train  in  motion.    Ihe 


TAHN  V.  CITY  OF  OTTDMWA. 


651 


opiDion  might  not  be  so  accurate  and  re- 
liable as  that  of  one  who  had  been  ac- 
costomed  to  obeerref  with  timepiece  in 
band,  the  motion  of  an  object  of  such 
size  and  momentum  ;  but  this  would 
only  go  to  the  weight  of  the  testimony, 
and  not  to  its  admissibility.  Any  man 
possessing  a  knowledge  of  time  and  of 
distances  would  be  competent  to  express 
an  opinion  on  the  subject." 

Other  illustrations  of  the  competency 
of  opinion  evidence  appears  in  the  fol- 
lowing rulings :  On  an  indictment  for 
monler,  the  opinion  of  a  witness  as  to 
the  time  of  day  the  prisoner  left  a  cer- 
tain place,  and  as  to  the  tiipe  which 
elapsed  before  his  return,  was  admitted : 
Campbell  v.  State ^  23  Ala.  44.  So  where 
the  question  was  whether  a  ballot- box 
had  been  tampered  with,  the  opinion  of 
a  witness  who  had  seen  it  was  admitted  : 
Mcintosh  T.  Livingston,  41  Iowa  219. 
So  in  an  action  for  an  injury  on  a  high- 
way, the  question  being  whether  It  was 
wide  enough  to  permit  two  wagons  to 
pass  each  other,  the  opinion  of  a  witness 
who  had  examined  it  was  admitted  : 
Fulsome  v.  Tsp,  of  Concord,  46  Vt.  135. 
And  see  Kearney  v.Farrellf  28  Conn. 319; 
France  y.  McElkone,  1  Lans.  17;  Evans  y. 
People,  12  Mich.  27  ;  Couch  v.  Watson 
Coal  Co.,  46  Iowa  7  ;  Beatty  t.  Gilmore, 
16  Penn.  St.  463;  Cookx.  Pdrham,  24 
Ala.  21. 

A  second  class  of  cases  where  opinions 
are  admissible  in  evidence  is  where  a 
person's  manner,  habit  or  conduct  or  his 
physical  or  mental  condition  or  appear- 
ance are  to  bo  proved.  In  Tcbin  v.  Shaw, 
45  Me.  331,  A.  sued  B.  for  breach  of  pro- 
mise of  marriage.  The  opinion  of  a  wit- 
ness that  after  B.  ceased  visiting  A.  the 
latter  appeared  sober  and  melancholy  was 
admitted.  Said  the  court:  * 'Certain  affec- 
tions of  the  mind,  such  as  joy  and  grief, 
hope  and  despondency,  are  often  made 
known  to  an  intimate  acquaintance  with- 
out any  verbal  communications,  by  the 
general  appearance  and  conduct  of  the 
party,  with  entire  certainty,  when    the 


facts  on  which  conviction  is  founded  in 
the  mind  of  an  acquaintance  cannot  be 
fully  disclosed  in  language  so  as  to  be 
understood  by  a  stranger.'*  McKee  t. 
Nelson,  4  Cow.  355,  decided  in  New 
York  in  1 825,  is  generally  regarded  as 
the  leading  case  on  this  part  of  the  sub- 
ject. The  action  was  for  breach  of  pro- 
mise of  marriage,  and  on  the  trial  wit- 
nesses were  allowed  to  testify  that  in 
their  opinion  the  plaintiff  was  sincerely 
attached  to  the  defendant.  On  appeal, 
this  ruling  was  affirmed.  "  We  do  not 
see,"  said  the  court,  **  how  the  various 
facts,  upon  which  an  opinion  of  the  plain- 
tiff's attachment  must  be  grounded,  are 
capable  of  specification,  so  as  to  leave  it 
like  ordinary  facts  as  a  matter  of  inference 
to  the  jury.  It  is  true,  as  a  general  rule, 
that  witnesses  are  not  allowed  to  give 
their  opinions  to  a  jury ;  but  there  are 
exceptions,  and  we  think  this  is  one  of 
them.  There  are  a  thousand  nameless 
things  indicating  the  existence  and  degree 
of  a  tender  passion  which  language  can- 
not specify.  The  opinion  of  witnesses 
on  this  subject  must  be  derived  from  a 
series  of  instances  passing  under  their 
observation,  wliich  yet  they  never  could 
detail  to  a  jury/*  Although  this  case 
has  been  criticised  in  Pennsylvania 
(Leakey  v.  Bloser,  24  Penn  St.  401), 
and  similar  evidence  was  rejected  in  In- 
diana, in  an  early  case,  without  any  ex- 
amination by  the  court  of  the  question  on 
principle,  the  rulings  of  the  New  York 
court  appears  perfectly  correct,  and  has 
been  cited  and  approved  in  many  subse- 
quent cases  in  that  and  other  states.  An 
earlier  English  case,  not  generally  noticed 
in  the  decision  of  such  questions,  is  that 
of  Trelawney  v.  Colman,  2  Stark.  168. 
This  was  an  action  for  criminal  conver- 
sation. It  appeared  that  during  the 
plaintiff's  absence  from  home  his  wife 
had  been  visiting  a  friend,  and  another 
visitor  there  was  produced  as  a  witness 
and  asked  his  opinion  as  to  her  affec- 
tion for  her  husband  during  her  stay 
there.      Holroyd,   J.,  ruled  that    the 
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jadgment  which  the  witness  had  formed 
from  the  anxiety  which  the  wife  had  ex- 
pressed concerning  her  husband,  and 
from  her  mode  of  speaking  of  him  during 
her  absence  from  him,  was  proper  evi- 
dence. Lewis  V.  State^  49  Ala.  1,  is 
another  instance  of  this  kind.  On  a  trial 
for  murder  a  witness  testifying  concern- 
ing the  struggle  between  the  deceased 
and  the  prisoner  deposed  that  the  former 
was  trying  to  getaway  from  the  prisoner. 
This  was  held  competent.  **  It  was 
clearly  not  a  mere  opinion,"  said  the 
court,  **  but  a  fact  derived  from  the  ob- 
servation of  the  witness,  which  it  was 
competent  for  him  to  state  ;  but  if  re- 
garded rather  as  an  opinion,  than  a  fact 
accurately  speaking,  it  is  such  character 
of  opinion  as  may  be  stated  by  a  person 
who  witnessed  a  conflict.  A  witness  is 
competent  from  observation  to  state  whe- 
ther a  person  appears  to  be  sick  or  well 
at  a  particular  time ;  and  why  may  not 
a  witness,  who  sees  a  struggle  between 
parties,  state  whether  one  was  trying  to 
get  away  and  the  other  was  trying  to  pre- 
vent his  escape. 

So  in  Brownell  v.  People^  38  Mich. 
732,  the  prisoner  being  indicted  for  kill- 
ing a  person  in  an  affray,  the  opinions 
of  spectators  that  he  appeared  to  be  in 
fear  at  the  time,  were  admitted.  Said 
the  court,  **  the  manner  in  which  an  act 
is  done — whether  rude  and  offensive  or 
kind  and  pleasant — is  a  matter  of  fact 
open  to  the  observation  of  the  senses  to 
which  a  witness  may  legally  testify. 
Words  arc  nothing  except  in  connection 
with  the  intention  with  which  they  are 
used  or  taken.  The  animus  of  a  look  or 
other  expression  of  countenance  is  as 
perceptible  to  the  eye  as  words  to  the  ear, 
and  often  much  more  capable  of  correct 
understanding.  That  this  is  so  is  self- 
evident. 

In  Fblk  V.  StatBf  62  Ala.  237,  the 
question  arose  whetlier  there  was  any  ill 
feeling  between  the  defendant  and 
another  at  a  certain  time.  The  opinion 
of  one  M.  on  this   point   was    rejected. 


On  appeal  this  was  held  error.  **  En- 
mity or  ill-feeling  between  parties,"  said 
the  court,  ^*  is  a  fact  to  which  a  witness 
may  testify  if  he  knows  it.  It  is  gener- 
erally  made  manifest  by  the  demeanor 
and  conversation  of  the  parties,  and  third 
persons  observant  of  and  familiar  with 
their  intercourse,  and  the  state  of  their 
feelings  as  shown  by  their  conduct  and 
conversation  may  testify  to  it  as  a  fad. 
It  stands  in  the  category  of  health,  sick- 
ness, good-humor,  anger,  earnestness, 
jest." 

In  a  New  York  case  6.  being  indicted 
for  the  murder  of  M.  during  a  struggle 
between  them,  a  witness  was  asked  whe- 
ther the  hold  of  the  prisoner  and  M.  was 
a  friendly  or  unfriendly  grasp.  His 
answer,  that  he  thought  it  was  a  friendlj 
grasp,  was  received  :  Blake  v.  Bet^e,  73 
N.  Y.  586.  So,  in  an  action  to  recoTer 
wages  the  opinion  of  a  witness  that  the 
plaintiff  seemed  to  acquiesce  in  a  pro- 
posal made  to  him  (Bradley  v.  Salmon 
Falls  Mfg.  Co,,  30  N.  H.  487) ;  on  a 
trial  for  larceny  the  opinion  of  a  witness 
that  when  the  prisoner  made  a  certain 
statement  he  did  so  in  jest  (Ray  v.  State, 
50  Ala.  104);  in  an  action  for  trespass 
the  opinion  of  a  witness  that  the  property 
was  seized  in  an  offensive  and  insulting 
manner  (BaisUr  v.  Springer,  38  Ala. 
703) ;  on  a  trial  for  murder  the  opinions 
of  witnesses  that  the  prisoner's  manner 
in  answering  a  question  was  "  short" 
(Carroll  v.  State,  23  Ala.  28);  in  an 
action  for  negligence  the  opinions  of  wit- 
nesses that  the  defendant's  servants  were 
careful,  temperate  and  attentive  (Gaha- 
gan  v.  Boston,  ^c,  Railroad  Co.,  1  Al- 
len 197);  in  an  action  against  a  county 
for  medical  services,  the  opinion  of  a 
witness  that  the  patient  was  in  such  des- 
titute condition  as  to  demand  public  cJiar- 
ity  and  prompt  attention  (Autauga  Co. v. 
Davis,  32  Ala.  703);  the  question  being 
whether  there  was  any  ill-feeling  between 
two  parties  at  a  certain  time,  the  opin- 
ions of  witnesses  on  this  point  (fWi  v. 
State,  62   Ala.  237);  on  a  prosecution 
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nnder  the  liquor  lawB  the  opinions  of  wit- 
nesses that  a  certain  party  was  a  person 
of  intemperate  habits  {Smith  v.  State,  55 
Ala.  1  ;  Stanley  y.  State,   26   Id.    26  ; 

Tatum  Y.  State,  63  Id.  150)  ;  the  valid- 
ity of  a  sale  alleged  to  have  been  made 
to  defraud  creditors  being  disputed,  the 
opinions  of  witnesses  that  there  seemed 
to  be  a  difference  in  the  appearance  and 
management  of  the  property  after  the 
sale  (Gallagher  v.  WiUianuon,  23  Cal. 
331) — were  all  admitted  in  evidence. 
And  see  Engles  v.  Marshall,  19  Cal. 
320;  Chaires  y,  Brady,  10  Fla.  133; 
Snow  Y.Grace,  29  Ark.  138;  Bryan  v. 

Walton,  20  Ga.  480 ;  Wkittier  y.  Tap, 
of  Franklin,  46  N.  H.  23. 

So,  health,  sickness  and  disease  alleged 
to  exist  at  a  certain  time  are  provable  by 
opinion,  as  that  a  person  *'  appeared 
healthy,"  Brown  v.  Lester,  Ga.  Dec.  77, 
or  '^appeared  sick,'*  Wilkinson  Y.Moseley, 
30  Ala.  562,  or  *'  looked  bad,"  or  ''was 
suffering,'*  South,  ^c.»  Railroad  Co.  v. 
McLendon,  63  Ala.  266,  or  that  his  ap- 
pearance indicated  bad  health,  Rogers  y. 
Crain,  30  Tex.  224.  And  see  State  v. 
Knapp,  45  N.  H.  148,  where  the  opinions 
of  witnesses  were  admitted  that  a  woman's 
health  had  not  been  near  so  good  since  a 
certain  time  as  before.  In  Irish  v.  Smith, 
8  6.  &  R.  573,  on  a  trial  of  a  contested 
will,  a  witness  testified  that  the  testator 
would  look  at  him  with  a  vacant  stare 
and  "  his  countenance  and  appearance 
indicated  childishness."  '*  The  counte- 
nance," said  the  court,*'  gives  strong  in- 
dications of  the  state  of  the  mind.  What 
the  countenance  is,  is  matter  of  fact,  de- 
pending, to  be  sure,  in  some  measure,  on 
opinion.  All  men  would  not  form  the 
same  opinion  of  the  same  countenance. 
One  might  think  it  indicated  childishness, 
another  not.  But  that  is  no  reason  the 
evidence  should  be  excluded.  The  jury, 
in  such  cases,  must  depend  something  on 
the  intelligence  displayed  by  the  witness- 
es, in  the  course  of  their  examination. 
Physicians  are  not  the  only  persons  capa- 
ble of  judging  of  the  countenance.     A 


simple  idiot  no  man  could  mistake  ;  nor 
would  tliere  be  much  difficulty  in  per- 
ceiving very  great  weakness  of  intellect 
short  of  pure  idiocy." 

InChicago,  ffx.,  Railroad  Co.  y, George, 
an  action  was  brought  against  a  railroad 
company  for  a  personal  injury.  The 
opinion  of  an  ordinary  witness  that  the 
plaintiff  required  medical  attendance  for 
a  certain  time  was  held  competent.  Said 
the  court,  "in  a  question  of  this  kind 
any  person  of  intelligence  is  capable  of 
judging  of  the  necessity  of  medical  ad- 
vice and  services.  It  is  universally 
acted  upon  by  all  classes  of  mankind, 
and  we  are  not  disposed  to  lay  down  a 
rule  that  none  but  a  physician  is  compe- 
tent to  prove  that  a  person  is  sick  or  so 
sick  as  to  require  medical  advice.  When 
it  comes  to  determine  the  nature  or  the 
effects  of  disease,  it  is  different.  These 
are  scientific  questions  that  none  but 
those  skilled  in  the  science  are  competent 
to  determine.  And  as  well  said  by 
Campbell,  J.,  in  Elliott  v.  Van  Buren, 
33  Mich.  49,  "  There  is  no  rule  which 
can  prevent  ordinary  witnesses  from  de- 
scribing what  they  see  or  from  testifying 
concerning  the  kind  of  injury  or  sickness 
of  others  whom  they  have  had  occasion 
to  consort  with,  unless  it  is  something 
out  of  the  common  course  of  general  in- 
formation and  experience,  or  unless  the 
question  presented  involves  medical 
knowledge  beyond  that  of  ordinary  un- 
professional persons.  It  would  be  ridic- 
ulous to  shut  out  testimony  of  what  any 
juryman  would  understand  well  enough 
for  all  the  exigencies  of  the  case  before 
him,  simply  because  no  physician  had 
seen  or  examined  the  party.  It  would 
lead  to  a  denial  of  justice  in  all  cases 
of  bodily  injuries  and  sickness  which 
did  not  occur  within  range  of  medical 
help,  and  which  were  not  regarded  as 
so  difficult  of  treatment  as  to  demand  it. 
There  is  no  danger  that  the  introduction 
of  common  testimony  on  matters  of 
common  knowledge  will  do  any  more 
mischief  when  open  to  cross-examination 
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before  a  coart  and  jury,  than  would  arise 
from  the  want  of  any  legal  means  of  se- 
lecting witnesses  from  the  numerous  class 
of  professional  men  who  differ  as  much 
in  their  relative  merits  as  many  of  them 
do  from  laymen." 

Age  also  is  provable  by  opinion.  For 
example,  on  an  indictment  for  selling 
Kqnor  to  a  minor  the  opinion  of  a  wit- 
ness that  the  minor's  appearance  was 
calculated  to  produce  the  belief  that  he 
had  attained  his  majority  is  competent : 
Marshall  v.  State^  49  Ala.  21.  And  the 
plea  of  infancy  being  set  up  to  an  action 
on  a  contract,  the  opinions  of  witnesses 
that  from  his  appearance  they  should 
take  the  defendant  to  hare  been  of  legal 
age  at  the  time,  are  relevant :  Morse  v. 
State^  6  Conn.  9  ;  Benson  v.  McFadden, 
50  Ind.  431. 

Drunkenness  alleged  to  exist  in  a  per- 
son at  a  certain  time  is  provable  by  opin- 
ion. In  Dimick  t.  DownSf  82  111.  570, 
in  an  action  for  assault  and  battery  it 
was  contended  that  the  plaintiff  was  in- 
toxicated. The  opinion  of  a  witness  to 
this  effect  was  admitted.  "  Whether  a 
person,"  said  the  court,  **  is  nervous  and 
excited  or  calm,  or  whether  drunk  or  so- 
ber, are  facts  patent  to  the  observation 
of  all,  and  their  comprehension  requires 
no  peculiar  scientific  knowledge.  In 
Choice  V.  State^  31  Ga.  424,  on  a  trial 
for  murder  the  opinions  of  witnesses  that 
when  they  saw  the  prisoner,  shortly  after 
the  crime,  '^  he  appeared  to  be  drink- 
ing" were  received.  Said  the  court,  "It 
would  seem  rather  captious  to  object  to 
the  statements  of  the  witnesses  that  the 
prisoner  appeared  to  be  drinking.  Such 
expressions,  both  in  ordinary  life  and  in 
the  courts,  convey  to  the  mind  with  suf- 
ficient certainty,  the  condition  of  a  per- 
son, so  as  to  enable  one  to  pronounce  a 
decision  therein  with  reasonable  assur- 
ance of  the  truth.  Really  no  other  rule 
is  practicable  ;  if  the  witness  must  be  con- 
fined to  a  simple  narration  of  facts,  how 
the  person  leered  or  grinned,  how  he 
winked  his  eyes  or  squinted,  how  he 


wagged  his  head,  &c.,  all  of  which 
drunken  men  do,  you  shut  out  not  only 
the  ordinary,  but  the  best  mode  of  ob- 
taining truth." 

In  an  Illinois  case  {City  of  Aurora  v. 
mimany  90  III.  66)  it  was  said :  **  In- 
toxication or  drunkenness  are  facts  which 
may  be  proven  as  other  facts  are  proven. 
A  witness  by  obserration  and  by  the  ex- 
ercise of  his  perceptive  faculties,  his  five 
senses,  can  learn  and  know  facts,  and 
such  facts  he  may  state.  He  would  not 
be  confined  to  a  detail  of  the  combination 
of  minute  appearances  that  have  enabled 
him  to  ascertain  the  facts  of  intoxication. 
The  details  of  conduct,  attitude,  gesture, 
words,  tone  and  expression  of  eye  and  face 
may  be  stated  by  him,  or  he  may  state  the 
flict  of  intoxication,  a  fact  which  he  can 
ascertain  by  personal  observation,  as  he 
ascertains  other  facts.  So  also  a  witness 
may  state  whether  or  not  a  person  had 
the  appearance  of  being  intoxicated,  and 
such  statement  of  appearance  would  be 
the  statement  of  a  fact.  Facts  which  are 
latent  in  themselves  and  only  discover- 
able by  way  of  appearances,  more  or  less 
symptomatic  of  the  existence  of  the  main 
fact,  may  from  their  very  nature  be  shown 
by  the  opinions  of  witnesses  as  to  the 
existence  of  such  appearances  or  symp- 
toms. Sanity,  intoxication,  the  state  of 
health  or  of  the  affections,  arc  facts  of 
this  character.  And  see  People  r.  East- 
wood, 14  N.  Y.  562 ;  State  v.  Pike,  49 
N.  H.  407  ;  State  v.  Huxford,  47  Iowa 
16  ;  Castner  v.  Sliker,  38  N.  J.  L.  96 ; 
Pierce  v.  State,  53  Ga.  365  ;  Pierce  v. 
Pierce,  38  Mich.  412. 

But  by  far  the  largest  dass  of  cases  in 
which  evidence  of  opinion  has  been  re- 
ceived is  that  where  the  sanity  or  insanity 
of  a  person  is  at  issue.  As  a  genenl 
and  well-founded  rule  persons  not  medi- 
cal men  cannot  give  their  opinions  as  to 
the  existence,  nature  or  extent  of  disease. 
An  exception  to  this  rule  was  early  made 
in  the  case  of  subscribing  witnesses  to  a 
will  who  are  allowed  to  be  called  upon 
for  their  opinions  as  to  the  sanity  of  the 
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testator  at    the  time  they  executed  it. 
Afterwards,  this  exception  was  extended 
and  the  rule  established  in  England  that 
one  not  an  expert  maj  give  an  opinion 
founded  npon  obserratiun  that  a  certain 
person  is  sane  or  insane.     This  role  is 
now  adopted  in  the  courts  of  all  the 
states    except    those  of  Massachusetts, 
Maine,    New  Hampshire   and    Texas: 
Morse  y.  Crow/or d,  17  Vt.  502  ;  Clifford 
V.  Richardson  t  18  Vt.   620;     Crane  v. 
Northjield,  33   Id.   124;  Dunham's  Ap- 
peal, 27  Conn.  192 ;   Clark  v.  ^«^<jr,  1 
Paige    171  ;  Sears  t.   Sha/er,  1   Barb. 
408;  Delqfield  v.    Ihriah,   25    Id.  88; 
Stewart  v.    Idspenard,    26  Wend.  308 ; 
TntmbuH   v.  Gibbons,  22  N.  J.  L.  136  ; 
Whtenack  ▼.  Stryker,   2  N.  J.  Eq.  8  ; 
Garrison  r.Garrison^  15  Id.  266;  Irish  T. 
Smith,  8   S.  &  R.  573  (11   Am.  Dec. 
648);  Grabill  v.  Barr,  5  Penn.  St.  441  ; 
Brooke  t.  Townshend^  7  Gill  10  ;  Dorsey 
V.  Warfield,  7  Md.  65 ;  Burton  v.  Scott, 
3    Rand.  399  ;    Heyward  v.  Hazard,  1 
Bay  335 ;  Potts  r.  House,  6  Qa.  324  ; 
Walker  v.  Walker,  14  Id.  242  ;  NorrisY. 
State,  16  Ala.  776  ;  Ihwell  v.  State,  25 
Id.  21  ;  Kelly  Y.  McGuire,  15  Ark.  557  ; 
tState  ▼.  Gardiner,  Wright  392  ;  Baldwin 
T.  State,  12  Mo.  223  ;  Doe  ▼.  Reagan,  5 
Blackf.  217  ;    State  t.  Felter,  25  Iowa 
67  ;    WhUe    r.  Bailey,   10    Mich.  155  ; 
Harrison  v.  Rowan,  3  Wash.  C.  C.  580 ; 
Dennis  y.  Weekes,  51  Ga.  24 ;  Dove  ▼. 
State,  3  Heisk.  348  ;  Ins,  Co,  v.  Rodel,  5 
Otto  233  ;  State  ▼.  Ketchey,   70  N.  C. 
621  ;    O'Brien  v.  People,  48  Barb.  275  ; 
Deshon  v.  Merchants*  Bank,  8  Bosw.  461 ; 
State  V.  Hayden,  51  Vt.  296  ;  Fountain 
▼.  Brown,  38  Ala.  72  ;  Gardiner  y,  Gar- 
diner, 34  :N.  Y.  155  ;   C^icc  v.  State,  31 
Ga.  424  ;  Haut  y.  Haut,  3  B.  Mon.  577; 
State  V.  iBr6,  74  Mo.  199  ;  Robinson  v. 
Adams,  62  Me.  369. 

Endexice  of  opinion  is  admissible  also 
on  another  principle,  viz.,  that  the  mat- 
ters teatified  to  are  matters  of  common 
and  general  knowledge.  In  Barnes  v. 
IngcUls,  39  Ala.  193,  the  question  arose 
as  to  whether  a  photograph  had  been 


well  executed.  The  opinions  of  witnesses 
that  certain  photographs,  executed  for 
them  by  the  same  person,  were  well  exe- 
cuted, were  admitted,  although  the  wit- 
nesses did  not  claini  to  be  experts  or  to 
have  any  special  knowledge  on  the  sub- 
ject. Said  the  court :  '*  One  of  the 
facts  to  which  they  testified  was  that  cer- 
tain portraits  painted  for  them  by  the 
plaintiff  were  faithful  likenesses.  A  most 
important  requisite  of  a  good  portrait  is 
that  it  shall  be  a  correct  likeness  of  the 
original ;  and  although  only  experts  may 
be  competent  to  decide  whether  it  is  well 
executed  in  other  respects,  the  question 
whether  a  portrait  is  like  the  person  for 
whom  it  was  intended,  is  one  which  it 
requires  no  special  skill  in,  or  knowledge 
of  the  art  of  painting  to  determine.  The 
immediate  family  of  the  person  repre- 
sented, or  his  most  intimate  friends,  are 
indeed,  as  a  general  rule,  the  best  judges 
as  to  whether  the  artist  has  succeeded  in 
achieving  a  faithful  likeness.  To  eyes, 
sharpened  by  constant  and  intimate  asso- 
ciation with  the  original,  defects  will  be 
visible,  and  points  of  resemblance  will 
appear  which  would  escape  the  observa- 
tion of  the  practical  critics.  We  should 
think  the  painter  had  finished  the  like- 
ness of  a  mother  very  indifferently  if  it 
did  not  bring  home  to  her  children  traits 
of  undefinable  expression,  which  had  es- 
caped every  eye  but  those  of  familiar 
affection.  The  fact  of  likeness  or  resem- 
blance is  one  open  to  the  observation  of 
the  senses,  and  no  peculiar  skill  is  requi- 
site to  qualify  one  to  testify  to  it.  Evi- 
dence on  such  a  question  stands  upon  the 
same  footing  as  evidence  of  handwriting, 
the  value  of  property,  the  identity  of  an 
individual  and  the  like,  and  we  think 
that  the  testimony  of  witnesses  that  pic- 
tures which  the  plaintiff,  while  in  the  de- 
fendant's employment,  had  executed  for 
them  were  good  likenesses,  was  compe- 
tent evidence  in  the  case." 

So  in  a  Wisconsin  case  (  Curtis  v.  Chi- 
cagoy  d^.,  R'  -R.  Co.,  18  Wis.  312),  the 
question  was  as  to  the  state  of  the  weather 
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on  a  certain  day,  and  whether  it  was  cold 
enough  to  freeze  yegetables  contained  in 
a  building.    The  opinion  of  an  ordinary 
witness  was  received.     '*  It  is  true/' 
said  the  court,  **  that,  in  general,  wit- 
nesses are  not  allowed  to  give  their  opin- 
ions except  npon  questions  of  science, 
trade  and  some  others  of  the  same  nature, 
and  then  they  must  be  adepts.    But  npon 
a  matter  of  such  common  experience  as 
the  state  of  the  weather,  whether  cold 
or  warm,  and  the  effects  likely  to  be  pro- 
duced by  it  upon  fruit  or  yegetables  when 
improperly  exposed,  we  think  the  evi- 
dence savors  more  of  facts  than  of  con- 
jecture, more  of  knowledge  than  of  mere 
opinion.     It  is  like  the  opinion  of  ex- 
perienced witnesses  upon  questions  of 
value,  which  is  always  allowable.*'   And 
see  Ohio  J  ^'c.  Railway  Co,  v.  Irvint  27 


111.  179 ;  Com.  ▼.  Timothy,  8  Graj  480; 
Greenfield  v.  People,  85  N.  T.  75.  So 
in  Stone  v.  Frost,  the  opinions  of  ordi* 
nary  witnesses  were  admitted  on  the 
question  whether  certain  plants  were  dead 
when  received,  but  were  rejected  on  the 
question  as  to  what  killed  them.  Said 
the  court :  *'  The  fact  as  to  whether  a 
root  or  other  vegetable  substance  is  dead 
or  not  is  matter  of  such  common  obser- 
vation and  experience  that  it  does  not 
require  an  expert  to  testify  in  regard  to 
it.  The  same  may  be  said  in  regard  to 
the  question  whether  a  dead  grape  root 
has  any  marketable  or  other  value.  On 
the  question  what  had  caused  the  killing 
of  the  roots,  the  evidence  was  all  giTcn 
by  persons  skilled  in  the  matter,  and  was 
properly  received," 

JoHir  D.  Lawsok. 
St.  Louis,  Mo. 


In  the  Circuit  Court  of  Cook  County^  Illinois, 

KEHOE  V.  KEHOE. 

The  doctrine  of  the  English  courts  as  to  superstitious  uses  has  never  been  adopted 
in  this  country  and  is  inconsistent  with  the  religious  liberty  guaranteed  by  our  con- 
stitutions. 

A  deed  of  personal  property  was  made  a  few  weeks  prior  to  the  donor*s  decease 
upon  an  oral  trust  that  it  should  bo  devoted  to  the  purpose  of  procuring  masses  to 
be  said  for  his  soul.  Upon  a  bill  filed  by  the  trustee  against  the  legal  representatives 
of  the  donor  to  obtain  the  instructions  of  the  court  as  to  complainant's  doty,  Htid^ 
that  the  trust  was  valid  and  should  be  performed. 

B,  W.  Clifford^  for  complainant. 
A.  Tripp,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

TuLEY,  J.— Richard  J.  Kehoe  files  his  bill  to  obtain  the  instrac- 
tion  of  the  court  as  to  his  duty  as  trustee  in  reference  to  certain 
funds  now  remaining  in  his  possession. 

John  W.  Kehoe,  a  few  weeks  prior  to  his  decease,  made  a  deed 
to  complainant  of  certain  personal  property,  upon  oral  directions 
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or  trusts,  which  were  in  substance,  that  the  funds  should  be  devoted 
to  the  purpose  of  procuring  masses  to  be  said  for  the  soul  of  the 
said  John  W.,  and  for  the  soul  of  his  mother,  now  also  deceased. 

The  complainant  is  ready  to  carry  out  the  wishes  of  the  donor, 
but  the  defendants — who  would  take  as  legal  representatives  of  the 
deceased,  if  no  such  disposition  thereof  had  been  made — contend 
that  the  trust  is  void  because  it  is  not  wholly  in  writing  ;  and  if  it 
is  not  void  for  that  reason,  that  it  is  void  because  the  funds  were 
given  for  a  superstitious  purpose  or  use. 

The  Statute  of  Frauds  is  relied  upon  to  sustain  the  first  objection, 
but  as  that  statute  does  not  embrace  trusts  as  to  personal  property, 
but  only  as  to  realty,  the  point  is  not  well  taken. 

As  to  the  second  point  the  defendants  contend  that  as  our  state 
has  adopted  the  common  law  and  statutes  of  England  prior  to  4th 
year  of  James  I.,  excepting  certain  specified  statutes  concerning 
usury  and  frivolous  suits  (see  Rev.  Stat.  ch.  28),  the  decisions 
of  the  English  courts  based  upon  the  statute  1  Edward  YI.,  hold- 
ing that  gifts  or  devises  for  procuring  masses,  &c.,  are  void,  as 
being  for  superstitious  uses,  will  be  followed  by  the  courts  of  this 
country. 

Redfield,  in  his  learned  treatise  on  the  law  of  wills,  after  stating 
the  doctrine,  as  above,  of  the  English  courts,  says  :  ^'  We  under- 
stand this  to  be  the  general  view  of  the  law  in  the  American 
states:"  2  Redfield,  sect.  36,  ch.  5,  &c. ;  Story's  Eq.,  sect.  1168. 
Other  text  writers  take  the  opposite  view,  and  hold  that  the 
American  courts  should  not  follow  the  English  courts  in  their 
decisions  as  to  what  are  superstitious  uses  :  Perry  on  Trusts,  sect. 
715;  Hill  on  Trustees,  p.  455  n. ;  Williams  Executors,  p.  1055, 
note  9. 

No  American  decisions  of  courts  of  last  resort  have  been  cited 
by  any  of  the  text  writers,  and  the  researches  of  counsel  in  this 
case,  as  well  as  my  own,  have  failed  to  find  any. 

How  did  this  doctrine  of  superstitious  uses  originate,  and  upon 
what  is  it  founded  ? 

Two  English  statutes  were  passed  about  the  period  of  the  refor- 
mation, concerning  the  disposition  of  property  for  uses  then  con- 
sidered superstitious.  The  first  was  that  of  23  Henry  VIII.  [ch.  10], 
A.  D.  1532,  which  was  about  four  years  after  the  clergy  had  acknowl- 
edged Henry  VIII.  to  be  the  supreme  head  on  earth  of  the  church, 

which  provided  that  all  uses  ther  after  declared  of  land  (except 
Vol.  XXXI.— 83 
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leaseholds  of  twenty  years)  to  the  intent  to  have  perpetual,  or  the 
continual  service  of  a  priest,  or  other  like  uses,  should  be  void ,  and 
the  other  was  1st  Edward  YI.,  ch.  14,  A.  D.  1547,  which  declared 
the  king  entitled  to  all  real  and  certain  specified  personal  property 
theretofore  disposed  of  for  the  perpetual  finding  of  a  priest  or  main* 
tenance  of  any  anniversary  or  orbit,  or  other  like  thing,  or  any  light 
or  lamp  at  any  church  or  chapel. 

These  statutes  were  passed  at  a  very  troubled  period  of  English 
history  in  religious  matters.  Henry  VIII.  had  just  severed  the 
connection  between  the  English  church  and  the  Pope  at  Rome,  and 
had  united  to  the  kingly  power  that  of  the  head  of  the  church. 

While  these  two  statutes  were  aimed  at  the  practices  of  the  Cath- 
olic church,  yet  the  Catholic  who  denied  the  supremacy  of  the 
king  as  the  head  of  the  church,  and  the  non-conformist,  were  alike 
persecuted,  not  only  by  religious  edicts,  but  by  all  the  power  that 
parliament  could  exercise  in  favor  of  the  pewly-established  church. 

It  will  be  noticed  that  there  was  no  statute  making  dispositions 
of  personal  property  to  such  uses  void ;  that  while  the  23d  of  Henry 
VIII.  was  prospective,  it  only  applied  to  assurances  of  land  to 
churches  and  chapels,  and  that  the  1st  Edward  YI.  was  limited  to 
dispositions  of  property,  real  and  personal,  theretofore  made. 

Nevertheless,  the  English  chancellors,  many  of  the  earlier  of  whom 
were  ecclesiastics,  and  the  English  judges,  being  always  adherents 
of  the  established  church,  and  undoubtedly  imbued  with  that  reli- 
gious feeling  which  had  induced  such  legislation,  easily  found  in  the 
absence  of  any  express  statute,  what  they  termed  '^a  public  policy*' 
or  ^*  a  policy  of  the  law,''  which  enabled  them  to  declare  absolutely 
void  all  dispositions  of  property,  whether  real  or  personal,  given  or 
devised  for  the  uses  specified  in  the  two  statutes-— or  for  uses  which 
they  deemed  to  come  within  the  period  of  the  statutes — such  as 
*'  legacies  to  priests  to  pray  for  the  soul  of  the  donor."  "  For  the 
bringing  up  of  poor  children  in  the  Roman  Catholic  faith,"  &c. : 
Attorney'  General  v.  Poweri^  1 B.  &  B.  145  ;  West  v.  Shuttlewortk, 
2  M.  &  K.  684 ;  In  re  BlundelVs  Trust,  31  L.  J.  Eq.  52;  Gary 
V.  Abbott,  7  Yesey  490;  Rex  v.  Lady  Partington,  1  Sal.  162,  i 
4  Wm.  &  Mary,  6  Russell  289. 

When  judges  undertake  to  decide  cases  not  upon  the  law,  but 
upon  what  they  consider  "  public  policy"  or  the  "  policy  of  the 
law/*  they  stand  upon  very  slippery  ground.  This  is  strikingly 
exemplified  by  the  strange  inconsistency  of  the  English  decisions 
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as  to  what  are  superstitious  uses,  one  vice-chancellor,  upon  the 
ground  of  public  policy,  holding  a  devise  for  the  purpose  of  aiding 
in  the  publication  and  circulation  of  ^'  Baxter's  Call  to  the  Uncon- 
verted," to  be  void  because  for  a  superstitious  use;  and  Lord 
RoMiLLY  holding,  upon  the  like  ground  of  public  policy,  a  trust  for 
propagating  the  sacred  writings  of  Joanna  Southcote  valid,  and  not 
for  a  superstitious  use,  notwithstanding  these  writings  averred  that 
Joanna  Southcote  was  with  child  by  the  Holy  Ghost :  Attorney- 
General  V.  Baxter,  1  Ver.  248  ;  Thornton  v.  Howe,  81  Beav.  14. 
The  Irish  chancery  courts,  uninfluenced  by  any  consideration  of 
a  *'  public  policy''  to  oppose  Catholicism,  have  not  followed  the 
English  courts,  but  have  held,  in  two  cases,  bequests  of  personal  pro- 
perty to  procure  masses  to  be  said  for  the  soul  of  the  donor  to  be 
valid :  Read  v.  Hodgens^  Com.  v.  Walsh.  7  Irish  Eq.  R.  17,  and 
note. 

The  history  of  our  statute  adopting  the  common  law  and  statutes 
of  England,  and  of  the  country  at  the  time  of  its  adoption,  should 
also  be  considered  in  determining  whether  or  not  the  statutes  23 
Henry  VIII.  and  1  Edward  VI.,  ever  became  a  part  of  our  law ; 
and  if  they  did  whether  or  not  the  decisions  of  the  English  courts 
as  to  superstitious  uses  should  be  followed  in  this  country. 

In  May  1776  the  people  of  Virginia  assembled  in  a  conven- 
tion to  sever  the  political  relations  that  bound  them  to  the  mother 
country.  The  celebrated  bill  of  rights  and  constitution  of  the  Com- 
monwealth of  Virginia  was  then  adopted.  The  convention  adopted 
several  ordinances  deemed  necessary  to  the  changed  relations,  and 
among  others  one  adopting  the  common  law  and  statutes  of  Eng- 
land prior  to  fourth  year  James  I.  The  reason  why  that  date  was 
fixed  upon  was,  I  presume,  because  in  that  year,  1607,  the  first 
permanent  settlement  of  Virginia  was  made,  at  Jamestown ;  the 
theory  being  that  the  colonists  brought  with  them  the  common  law 
and  statutes  as  it  then  existed. 

"  From  the  first  the  colonists  of  America  claimed  the  benefit  of 
the  common  law.  *  *  *  The  acts  of  parliament  passed  after  the 
settlement  of  a  colony  were  not  in  force  therein  unless  made  so  by 
express  words  or  by  adoption :"  Cooley  Con.  Lim.  23  and  note. 

Although  the  established  church  of  England  was  by  law  that 
of  Virginia  from  its  earliest  colonial  days,  the  same  convention  that 
adopted  the  ordinance  also  adopted  a  provision  in  the  bill  of  rights 
which  declared  '^  that  all  men  are  equally  entitled  to  the  free  exer- 
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cise  of  religion  according  to  the  dictates  of  conscience,  and  that 
it  is  the  mutual  duty  of  all  to  practice  Christian  forbearance,  lore 
and  charity  toward  each  other.  It  is  apparent  that  the  sentiment 
of  the  convention  was  in  favor  of  absolute  freedom  in  religion. 
The  history  of  the  colonies  and  of  the  then  passing  events  teach  us 
that  it  was  the  sentiment  and  policy  of  the  country.  The  war  for 
independence  was  raging  and  Catholic  Maryland  and  Episcopal 
Virginia  were  then  fighting  side  by  side  the  great  battle  for  both 
civil  and  religious  liberty. 

This  statute  (Revised  Statute,  ch.  26),  was  first  adopted  in  1807, 
by  the  territory  of  Indiana,  which  then  embraced  the  now  states 
of  Illinois  and  Wisconsin.  The  northwestern  territory,  once  a  part 
of  Virginia,  was  largely  settled  by  that  people,  and  that  fact  pro- 
bably is  the  reason  why  the  Virginia  statute  was  adopted.  Illinois 
was  then  an  almost  uninhabited  wilderness,  and  the  23  Henry 
VIII.  and  1  Edward  VI.  could  have  no  applicability.  The  present 
statute  was  adopted  in  Illinois  in  1819. 

It  may  '^  upon  authority*'  be  contended  that  because  of  inappli- 
cability and  inconsistency  with  our  institutions,  the  statutes  referred 
to,  never  became  a  part  of  our  law :  Note  1,  Jarman  on  Wills  386; 
Carter  v.  Baefour,  19  Ala.  814. 

But  even  admitting  that  they  did  become  by  adoption  a  part  of 
our  law,  yet  it  must  be  conceded,  considering  the  history  of  this 
statute,  adopting  the  statutes  of  England,  and  of  contemporaneous 
events  in  Virginia  and  Illinois,  at  the  time  of  its  passage,  that 
neither  Virginia  nor  Illinois  intended  to  adopt  the  doctrine  of  the 
English  courts  as  to  superstitious  uses  as  a  part  of  their  laws. 

The  question  being  freed  from  the  force  of  '*  precedents"  must 
be  decided  upon  principle.  In  the  United  States,  where  no  dis- 
crimination is  made  in  law  between  the  professions  of  any  partic- 
ular religious  creeds ;  where  there  is  an  absolutely  free  toleration 
of  all  religious  opinions  and  modes  of  worship,  can  any  such  thing 
as  a  superstitious  use  be  said  to  exist  ?  Who  is  to  decide  whether 
or  not  a  use,  as  connected  with  the  religious  belief  of  the  donor, 
is  or  is  not  superstitious  ?  Must  it  be  decided  according  to  the  sec- 
tarian views  of  the  chancellor  ? 

Nor  is  the  question  here  whether  or  not  the  doctrine  of  a  purga- 
tory is  well  or  ill  founded,  or  whether  or  not  masses  for  the  souls 
of  the  departed  are  eflScacious.  Who  can  penetrate  the  life  beyond 
and  say  that  there  is  no  purgatory  ?     This  property  was  appropri- 
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ated  by  the  donor  to  a  use  in  accordance  with  his  religious  belief. 
That  there  is  a  pargatorj,  and  that  masses  for  the  souls  therein 
are  efficacious,  is  a  part  of  the  belief  of  those  professing  the  Cath- 
olic religion.  In  the  formulary  of  faith  of  Pius  IV.,  which  is  still 
that  of  the  unchangeable  church,  and  which  persons  becoming  mem- 
bers of  the  church  are  expected  to  give  their  adhesion  to,  I  find  the 
following :  '^  I  profess  likewise  that  in  the  mass  there  is  offered  to 
God  a  true,  proper  and  propitiatory  sacrifice  for  the  living  and  the 
dead.  *  *  *  I  firmly  hold  that  there  is  a  purgatory  and  that  the 
souls  therein  detained  are  helped  by  the  suffrages  of  the  faithful." 

This  being  the  donor's  belief,  why  should  not  his  desires  be  car- 
ried out  ?  It  has  become  a  maxim  of  the  law  that  a  man  may  do 
what  he  will  with  his  own.  The  only  limitations  are  that  he  does 
not  violate  the  law  in  so  doing,  nor  devote  his  property  to  an 
immoral  purpose.  A  person  may  gratify  anv  whim  or  caprice, 
religious  or  irreligious,  that  he  may  desire.  With  the  wisdom  of 
his  act  the  law  has  no  concern.  The  legislature  has  not  declared 
such  a  disposition  of  this  property  illegal.  Neither  the  legislature 
nor  the  court  has  the  power  to  declare  that  any  religious  use  is  a 
superstitions  use. 

With  us  there  is  a  legal  equality  of  all  sects,  all  are  equally  ortho- 
dox. To  discriminate  and  say  what  shall  be  considered  a  pious  use, 
and  what  a  superstitious  use,  would  be  to  infringe  upon  the  consti- 
tutional guarantee  of  perfect  freedom  and  equality  of  all  religions. 
The  right  of  a  person  to  devote  his  property  to  any  purpose  which 
he  believes  to  be  a  religious  purpose,  is  just  as  necessary  to  the 
religious  liberty  guaranteed  by  the  constitution  as  is  the  right  to 
believe  and  worship  according  to  the  dictates  of  one's  own  con- 
science. 

The  wish  of  the  donor  must  be  followed,  and  the  funds  appro- 
priated to  the  procuring  of  masses  to  be  said  in  accordance  with 
his  instructions. 


We  have  read  this  case  with  great  in- 
terest, both  on  account  of  the  novelty,  in 
this  country  at  least,  of  the  question 
involved,  and  because  it  was  opposed  to 
oar  notions  of  the  law  upon  the  subject. 
An  attentive  reading  of  the  case  and  of 
the  authorities  referred  to  by  the  learned 
judge  who  pronounced  the  opinion  has, 
however,  convinced  us  of  the  correctness 
of  the  decision.     The  contrary  opinion, 


it  is  true,  is  held  in  England  :  1  Jarman 
on  Wills  ♦205  ;  2  Redf.  on  Wills  *405, 
496,  497  ;  2  Perry  on  Trusts,  sect.  715; 
but,  as  has  been  well  observed  by  Mr. 
Perry,  in  the  section  of  his  work  above 
cited,  *'  in  this  country,  where  all  reli- 
gious denominations,  doctrines  and  forms 
of  worship  are  tolerated,  or  rather  pro- 
tected, so  long  as  the  public  peace  is  not 
disturbed,  there  can  be  no  such  thing  as 
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a  superstitions  use."  So  far  as  we  can 
learn,  Uierc  is  no  other  reported  case  in 
this  country  upon  the  precise  point  in- 
Tolved  in  this  case  ;  and,  inasmuch  as  no 
appeal  has  been  taken,  the  case  is  worthy 
of  preservation,  where  it  may  be  readily 
accessible  to  the  profession.  The  only 
American  cases  that  have  been  found  that 
bear  upon  the  question  are  Methodist 
Episcopal  Church  v.  Remington ,  1  Watts 
218,  224;  Magill  v.  Broirn,  1  Brightly 
346,  373,  note  ;  Gass  v.  Wilhite,  2  Dana 
170,  and  the  case  of  Gilman  v.  AIcArdUf 
N.  Y.  Sup.  Ct.,  not  yet  reported.^  Rhtf- 
mer^t  Appeal^  93  Penn.  St.  142  ;  Dough- 
erty'$  EstaiCy  5  Weekly  Notes  Cases  556, 
though  not  bearing  directly  upon  the 
question,  may  be  examined  with  profit. 
Manners  v.  Phila.  Lib.  Co, ^  93  Penn.  St. 
165,  is  also  an  interesting  case  upon  tlie 
subject  of  religious  toleration  in  the 
courts  of  this  country. 

In  the  case  of  A/.  E,  Church  v.  Rem- 
ington, Gibson,  C.  J.,  observed  that 
'*  it  is  not  easv  to  see  how  there  can  be 
such  a  thing  [as  a  superstitious  use] 
here,  at  least  in  the  acceptation  of  the 
word  by  the  British  courts  who  seemed 
to  have  extended  it  to  all  uses  which  are 
not  subordinate  to  the  interests  and  will 
of  the  Established  Church." 

The  case  of  MagiU  v.  Brown,  supra, 
was  decided  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania  in  April  1833,  and  in- 
volved the  capacity  of  the  Quaker  socie- 
ties to  take  real  or  personal  estate  by 
devise  without  a  charter  of  incorporation; 
their  right  to  enjoy  it  for  their  own  use 
as  a  body  united  for  the  purposes  of  re- 
ligion, charity  and  education,  and  the 
question  what  are  by  the  law  of  the  land 
pious  and  charitable  uses  for  which 
valid  donations  can  be  made  by  deed  or 
will.  In  delivering  his  opinion  Bald- 
wiK,  J.,  said :  **  As  to  the  statutes  of 
superstitious  uses,  it  suffices  to  say,  that 
where  there   can  be  no  religious  estab- 


lishments, no  restraint  en  the  free  exer- 
cise of  religion,  and  no  preference  of 
modes  of  worship,  the  cclebratioii  of  di- 
vine service  according  to  the  rites  of  tnj 
church  or  society  worshipping  the  Sn- 
preme  Being,  cannot  be  deemed  unlawful 
or  superstitious." 

In  the  case  of  Gass  v.  WiMt^  supra, 
it  was  considered  that  the  use  created  hj 
the  covenant  of  the  Shakers  was  not  sacfa 
as  would  be  held  superstitions  in  Eng- 
land, and  that  there  was  nothing  illegal 
according  to  the  laws  of  Kentucky  in  the 
uses  to  which  their  property  was  deroted. 
In  delivering  the  opinion  of  the  majority 
of  the  court,  Nicholas,  J.,  said :  "The 
use  created  by  the  trust  of  this  wciety 
would  at  no  time   since   the  reforma- 
tion  have  been  deemed  a  saperstitious 
use  in  England.     For,  though  the  courts 
there  disallowed   trusts   in  favor  of  the 
Catholic  or  Jewish  religion,  as  inimical 
to  the  established  religion  and  settled  pol- 
icy of  the  government,  yet  trusts  in  farorof 
dissenting  Protestants  have  always  been 
sustained  and  enforced.   With  much  lea 
reason,  therefore,  could  it  be  denounced 
here,  as  a  superstitious  use,  where  we 
have  no  established  religion,  and  where, 
by  our    constitution,   all  rclijdons  are 
viewed  as  equally  orthodox.  The  recog- 
nition which  religion   generally  has  ob- 
tained from  common  consent  and  legisla^ 
tive  enactments  among  us,  as  a  valuable 
portion  of  the  institution  of  onr  society, 
must  prevent  the  courts  from  saying  that 
every  religious  use  is  a  superstitious  use, 
and,  by  consequence,  must  compel  them, 
in  fuiaiment  of  the  spirit  of  the  consti- 
tution, to  declare  every  religious  use  » 
pious  use.  It  is  neither  for  tlic  legislature 
nor  the  judiciary  in  this  state  to  discrim- 
inate and  say  what  is  a  pious  and  what 
a  superstitious  use.     To  do  so  woftld 
necessarily  infringe  upon  the  great  con- 
stitutional guaranty  of  a  perfect  freedom 
and  equality  of  all  religions." 

In  Rhymer's  Appeal,  93  Penn.  St.  142, 


*  Since  reported  in  16  Chicago  Leg.  News,  p.  17. — ^Ed. 


KEHOE  V.  KEHOB. 


668 


a  testator,  by  a  will  executed  within  one 
month  of  his  death,  left  a  bequest  to  a 
church  to  be  expended  in  masses  for  the 
benefit  and  repose  of  his  soul.  The  Act 
of  April  26th  1855,  Pamph.  L.  332,  pro- 
hibits devises  or  legacies  for  charitable  or 
religious  uses,  unless  by  will  executed  at 
least  one  month  before  the  death  of  the 
testator,  and  it  was  accordingly  held  that 
the  bequest,  being  clearly  for  a  religious 
use,  was  therefore  void  according  to  the 
express  terms  of  the  statute.  See,  also, 
Dougherty^g  Estate,  5  Weekly  Notes 
Cases  556,  in  which  the  same  question 
was  considered. 

The  case  of  Oilman  y.  McArdle,  deci- 
ded in  the  month  of  July  of  the  present 
year,  in  the  Superior  Court  of  Now  York 
city,  and  not  yet  reported,^  is  an  interest- 
ing case  in  this  connection.  Through  the 
courtesy  of  the  learned  judge  who  deci- 
ded the  case  we  have  been  furnished  with 
a  copy  of  his  opinion  in  the  case  from 
which  the  facts  appear  to  be  as  follows : 
In    1882,  Margaret  Gilman,  eighty*five 
years  old,  placed  $2300  in  the  hands  of 
Henry  McArdle,  with  the  direction  and 
npon  condition  that  he   should   pay  the 
funeral  expenses  of  herself  and  husband, 
then  ninety  years  old,  when  they  should 
die ;  erect  a  monument  over  their  graves, 
and  expend  the  remainder  of  the  money 
in  having  masses  said  for  the  repose  of 
their  ftoals.     She  died   eight  days  later 
and  her  husband  about  two  months  after- 
wards.      Both  died  intestate.     Michael 
Gilman,  as  administrator,  demanded  that 
McArdle  account  and  pay  over  to  him 
the  money  received  from  Mrs.  Gilmore. 
In  delivering  his  opinion,  Freedman, 
J.,  after  passing  npon  another  point  not 
relating  to  the  question  now  under  con- 
sideration, said  :  *'  This  brings  me  to  the 
consideration  of  the  second  question, via., 
the  validity  or  invalidity  in  law  of  the 
di««position  of  the  money  made  by  Mar- 
garet Gilman.     Such  disposition  consti- 
tnted  neither  a  ^h. inter  vivot,  nor  a  gift 


causa  mortis,  for  the  requisites  of  a  gilt 
were  wanting.  There  was  no  intention 
of  parting  absolutely  with  the  title  and 
control,  but  specific  uses  were  enumer- 
ated  to  which,  after  the  death  of  Mrs. 
Gilman  and  her  husband,  the  money  was 
to  be  appropriated.  By  such  a  disposi- 
tion Mrs.  Gilman  sought  to  create  a 
trust  for  the  uses  specified."  The  learned 
judge,  after  stating  the  English  doctrine 
that  this  use  would  be  held  void  as  a 
superstitious  one,  *pi'<^<^<ls  <^  follows: 
"  In  the  state  of  New  York  and  in  all 
the  states  of  the  United  States,  where 
there  is  no  established  state  religion, 
where  all  religious  opinions  are  free,  and 
the  right  to  exercise  them  is  secured  to 
the  people  by  constitutional  guarantees, 
there  is  no  such  statute  [as  23  Henry 
VIII.,  c.  10;  and  1  Edw.  VI.  c.  14], 
and  no  such  policy,  and  I  do  not  hesitate 
to  say  that  the  doctrine  of  superstitious 
uses,  as  enforced  by  the  courts  of  £ng« 
land,  is  against  the  spirit  of  our  institu- 
tions and  should  not  be  adopted  by  our 
courts.  It  is  a  fundamental  principle  of 
our  law  that  a  man  may  do  with  his  own 
as  he  pleases,  provided  he  does  not  vio- 
late the  law  nor  devote  his  property  to 
an  immoral  use.  Similar  views  have 
been  expressed  by  Judge  Tuijst  of  Chi- 
cago, in  Kehoe  v.  Kehoe,  and  by  the  sur- 
rogate of  King's  county,  N.  Y.,  in  the 
matter  of  the  probate,  &c.,  of  the  will  of 
Maria  Hagenmcycr,  deceased.  In  these 
two  cases,  however,  the  question  pre- 
seiftcd  it<(elf  upon  a  testamentary  dispo- 
sition. The  question  of  policy  having 
been  disposed  of,  in  so  far  as  it  rests  upon 
religious  grounds,  it  remains  to  be  seen 
whether  the  trust  sought  to  be  created  is 
invalid  for  any  reason  known  to  law  or 
equity  as  administered  in  this  country.** 
Upon  this  point  of  the  case  the  court 
came  to  the  conclusion  that  **  the  trust 
sought  to  be  created  by  Mrs.  Gilman  is 
no  trust  at  all  known  to  law  or  equity, 
because  there  is  no  beneficiary  or  cvstui 


^  Since  reported  in  Chicago  Leg.  News  17. — ^Ed. 
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que  tnut  in  existence  or  cnpable  of  com- 
ing into  existence  under  the  trust,  and 
that,  if  for  the  rea^n  stated  the  trust 
fails,  the  disposition  made  of  the  money 
cannot  stand,  because  it  amounted  nei- 
ther to  a  gift  nor  to  a  disposition  by  Uist 
will  and  testament." 

At  a  subsequent  day  upon  a  motion  for 
settlement  of  findings,  &c.,  in  order  to 
correct  misapprehension  as  to  the  scope 
of  the  opinion  from  which  the  foregoing 
quotations  have  btoen  made,  Judge 
Fheedmam,  after  reciting  the  English 
and  American  doctrine,  said:  *'If, 
therefore,  Mrs.  Gilman  had  made  a  will 
and  bequeathed  her  money  to  her  exec- 
utor for  the  purpose  of  having  masses 
said  for  the  repose  of  her  soul  or  that  of 
her  husband  or  both,  or  to  a  particular 
church  or  priest  for  such  purpose,  I  would 
certainly  have  upheld  the  bequest,  be- 
cause under  the  testamentary  disposition 
the  title  would  have  passed.  So,  if  in 
her  lifetime  she  had  given  the  money  ab- 
solutely to  a  particular  church  or  priest, 
with  the  request  to  have  masses  said,  I 
should  not  have  hesitated  to  uphold  the 
gift,  because  the  title  would  have  passed. 
So,  if  she  had  given  the  money  to  the 
defendant  in  this  action  in  such  a  way 
that  the  title  passed  to  him  uncondition- 
ally and  beyond  recall,  and  merely  re- 
quested him  to  have  masses  said,  but  lef^ 
it  to  him  whether  he  would  do  it  or  not, 
I  would  still  have  upheld  the  gift.  But 
she  did  none  of  these  things.  She  at- 
tempted to  create  a  trust  by  parol  instruc- 
tions and  a  bare  delivery  pursuant  to 
such  instructions  and  yet  to  retain  the 
title  to  the  money.  The  defendant,  who 
is  an  undertaker,  was  to  have  no  interest 
or  benefit  in  it.'*  In  discussing  the  sup- 
posed trust  the  court  then  stated,  as  an 
additional  reason  why  it  was  no  trust  at 


all,  that  there  had  been  no  gift  or  other 
disposition  by  which  the  title  passed,  ind 
proceeded  as  follows:  *'lt,  therefore, 
will  be  seen  that  the  case  really  csme 
down  to  this :  No  title  parsed  by  either 
a  bequest  or  gift  or  legal  trust.  There 
was  only  a  mere  naked  deposit  of  mooej 
into  the  hands  of  au  agent,  with  certain 
instructions  concerning  the  employment 
and  payment  from  time  to  time  of  a 
third  person,  namely,  a  Catholic  priest, 
for  services  to  be  rendered.  In  such  a 
case  it  is  a  fundamental  principle  of  die 
law  of  the  state  that  the  principal  may  at 
any  time  revoke  the  instruction  and  re- 
cover his  property,  and  that  if  he  does 
not  do  so  in  his  lifetime  and  dies  intei- 
tate,  his  death  revokes  the  authority  of 
the  agent,  and  that,  as  the  title  must  go 
somewhere,  it  goes  to  the  administrator 
of  the  estate.  In  such  a  case  the  charac- 
ter of  the  instructions  is  wholly  immate- 
rial. From  the  moment  the  administra- 
tor objects,  the  agent  must  ceiise  paying 
out.  He  can  no  more  pay  for  the  erec 
tion  of  monuments  than  he  can  pay  for 
having  masses  said.  But  up  to  that  time 
he  will  be  protected  for  acts  done  in  good 
faith." 

There  is  no  conflict  between  this  case 
and  the  principal  case,  and  it  appears  to 
have  been  correctly  decided.  Indeed,  in 
none  of  the  cases  above  cited  was  the 
exact  question  discussed  in  the  principal 
case  necessarily  involved.  The  reason- 
ing of  the  respective  courts  in  these 
cases  (and  so  far  as  we  know  there  are 
in  this  country  no  cases  holding  the  con- 
trary position)  would  seem  conclusive  of 
the  positions  taken  by  the  court  in  the 
principal  case,  the  decision  in  which,  we 
are  informed,  is  so  convincing  that  no 
appeal  therefrom  has  been  taken. 

Mabshall  D.  Ewelin 
Chicago. 
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Supreme  Court  of  Indiana, 

PIPHER  V,  FOREDYCE. 

Property  in  legal  controversy  cannot  be  seized  by  other  judicial  power  than  that 
under  which  it  came  into  custody  of  the  law. 

Property  levied  upon  but  replevied  by  parties  claiming  to  be  vendees  of  the  judg- 
ment debtor  cannot  be  again  seized  on  execution,  so  long  as  the  replevin  suit  is 
undetermined. 

From  Daviess  Circuit  Court. 

The  opinion  of  the  court  was  delivered  by 

Elliot,  J. — On  the  20th  day  of  November  1880,  the  appellees 
were  in  possession  of  the  personal  property  here  in  controversy 
claiming  to  have  acquired  title  through  the  Nelson  Iron  and  Coal 
Company.  On  that  day  an  execution  issued  on  a  judgment  rendered 
against  that  corporation  was  levied  on  the  property,  and  a  writ  of 
replevin  was  sued  out  by  the  appellees,  under  which  they  obtained 
possession  of  the  property.  Afterwards,  and  while  the  appellees  were 
in  possession  under  writ  of  replevin  and  while  the  action  of  re- 
plevin was  still  undetermined,  the  appellant  levied  another  execu- 
tion issued  against  the  coal  company  upon  the  same  property. 

It  is  the  general  rule  that  property  in  legal  controversy  cannot 
be  seized  by  other  judicial  process  than  that  under  which  it  came 
into  custody  of  the  law.  In  Stout  y.  La  Follette,  64  Ind.  365,  the 
general  principle  is  recognised  and  enforced.  The  only  inquiry, 
therefore,  is  whether  the  principle  can  be  deemed  applicable  to  such 
a  case  as  the  one  under  examination.  The  possession  of  the  ap- 
pellees secured  to  them  by  the  undertaking  given  in  the  replevin 
proceedings  was,  in  legal  contemplation,  that  of  the  law.  Because 
they,  instead  of  the  sheriff,  were  in  actual  possession,  did  not  change 
the  character  of  the  possession ;  they  were  in  custody  by  virtue  of 
the  process  of  the  court  and  really  as  its  agents.  Of  a  similar  case 
the  Supreme  Court  of  the  United  States  said :  "  On  the  giving  of 
the  bond  the  property  is  placed  in  the  possession  of  the  claimant. 
His  custody  is  substituted  for  that  of  the  sheriff.  The  property  is 
not  withdrawn  from  the  custody  of  the  law:  Hayan  v.  LacafSy  10 
Pet.  400. 

Where  vendees  of  a  judgment  debtor  obtain  possession  of  pro- 
perty by  virtue  of  a  writ  of  replevin,  and  by  this  process  take  it 
from  the  hands  of  the  sheriff,  it  cannot,  while  the  action  of  replevin 
Vol.  XXXI.- 
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is  pending  undetermined,  be  again  levied  npon  under  another  exe- 
cution issued  against  the  yendees. 

This  conclusion  necessarily  follows  from  the  general  principles 
we  have  stated,  for  the  denial  of  this  conclusion  involves  the  affirm- 
ance of  the  proposition  that  property  in  the  custody  of  the  law 
may  be  seized  under  judicial  process.  The  case  of  Bhine^  v. 
PhelpSf  3  Gilm.  455,  is  directly  in  point,  and  also  are  the  cases  of 
Acker  v.  White,  25  Wend.  614 ;  Shelleck  v.  Fhelps,  11  Wis. 
380.  The  text  writers  approve  the  doctrine  :  Ilillard  Remedies  for 
Torts  (3d  ed.)  p.  51,  sect.  29  ;  Freeman  Executions  135. 

Judgment  affirmed. 

HowK,  J.,  did  not  take  part  in  this  decision. 


Whether  or  not  property  can  be  at- 
tached or  taken  under  an  cxccntion  when 
tin  custodia  legisy  there  is  scarcely  any  dis- 
senting opinions  of  the  courts ;  but  the 
chief  difference  in  the  cases  is  that  in 
some  instances  some  courts  consider  the 
property  in  controversy  in  the  custody  of 
the  law,  while  other  courts,  under  the 
same  state  of  facts,  do  not  consider  it  in 
that  condition.  Then  again  peculiar  and 
local  statutes  have  invaded  the  general 
principles  declared  by  courts  as  applica- 
ble to  such  property,  and  it  does  not 
appear  to  what  extent  these  statutes  hare 
influenced  the  decisions. 

Whatever  pnnciple  exempts  property 
in  custodia  legis  from  the  levy  of  an  exe- 
cution, also  exempts  the  same  property 
from  the  levy  of  a  writ  of  attachment. 
But  the  opposite  conclusion  must  not  be 
resorted  to,  for  the  statute  allowing  an 
attachment  is  not  always  as  broad  as  the 
statute  designating  what  property  may  be 
levied  upon  with  an  execution. 

Mr.  Freeman,  in  giving  the  various 
reasons  urged  why  property  in  the  hands 
of  a  sheriff  or  constable  is  not  subject  to 
the  levy  of  an  execution  or  writ  of  at- 
tachment, says:  **  [1]  In  some  of  the 
cases  the  judges  were  satisfied  to  rest 
their  judgment  on  the  general  statement 
that  such  moneys  were  in  the  custody  of 
law.     [2]  In  other  cases,  it  was  urged 


that  money  collected  on  execution  does 
not  thereby  become  the  property  of  the 
plaintiff  iu  the  writ ;  that,  io  tbeorj  of 
law,  it  is  to  be  brought  into  court,  and 
by  the  order  of  the  court  paid  over  to  the 
person  entitled  thereto ;  [3]  tbst  the 
officer,  upon  the  receipt  of  such  monef , 
does  not  therebv  become  the  debtor  of  the 
plaintiff;  and  finally  [4],  that  it  is  not 
until  the  money  is  paid  over  to  the  plun- 
tiff  that  it  becomes  his  property,  and  sub- 
ject to  execution  against  him.  [S]  It  has 
also  been  suggested,  as  amatterof  jmblic 
policy,  that  the  officers  of  the  law,  in  the 
discharge  of  their  duties,  should  be  pro- 
tected from  the  hindrance  and  embarmss* 
ment  consequent  from  holding  monej 
and  other  property  in  their  official  cus- 
tody, liable  to  levy  and  seizure  in  other 
suits:"  Freeman  on  Ex.  130.  See 
Herman  on  Ex.,  sect.  246  ;  Williamson 
Ex.  (6th  Am.  ed.)  2113. 

Wliere  the  money  is  collected  on  an 
execution  the  second  and  third  reasons 
for  exempting  it  from  seizure  is  certain); 
not  very  sound.  In  that  case  the  oflScer 
is  a  trustee  for  the  execution  plaintiff  and 
is  liable  to  the  same  extent  as  any  trus- 
tee. In  no  case  can  be  return  the  money 
to  the  execution  defendant.  He  most 
pay  the  money  to  the  execution  plainliffi 
unless  it  is  seized  under  a  writ  afjainsi 
such  plaintiff.     But  if  he  has  seized  the 
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propertj  of  the  execution  defendant,  then 
such  property  belongs  to  him  (the  de- 
fendant) and  the  title  to  it  is  in  him. 
The  levy  under  the  second  writ  is  mode 
upon  property  that  does  not  belong  to  the 
defendant  in  such  writ ;  it  is  the  taking 
of  one  man's  property  to  pay  another's 
debt.  This,  in  theory  of  law,  cannot  be 
done. 

The  first  reason  why  such  property  is 
exempt  has  its  basis  upon  the  general 
assumption  that  no  court  will  permit  any 
one  to  meddle  with  any  property  under 
its  control,  for  such  intermeddling  may 
render  its  order  or  decree  a  nullity,  by 
taking  away  the  subject-matter  of  that 
order  or  decree,  and,  therefore,  such  in- 
termeddling is  punished  as  a  contempt. 
In  the  case  of  sheriifs  and  constables 
where  no  return  is  required  to  be  made 
to  the  court  of  the  proceedings  on  an 
execution  for  its  confirmation,  this  theory 
is  hardly  applicable.  In  cases  of  re- 
ceirers,  executors,  administrators,  court 
commissioners,  and  all  oflScers  compelled 
to  report  to  court,  it  has  much  weight  in 
its  favor. 

But  it  seems  to  ns  that  the  fifth  rea- 
son is  the  true  one.  Such  intermeddling 
is  against  public  policy.  It  hinders  and 
delays  the  officers  in  the  execution  of 
their  public  duties,  and  subjects  them  to 
such  extra  hazards  as  to  deter  many  effi- 
cient men  from  taking  upon  themseWes 
the  duties  of  those  offices. 

In  speaking  of  an  attempt  to  charge  a 
sheriff  as  trustee,  Judge  Sedgwick,  in 
Wildes  V.  Bailey,  3  Mon.  289,  said  :  "I 
confess  that  I  should  have  been  extremely 
sorry  to  have  found  that  the  attempt  to 
chargp.  the  officer  as  the  trustee  of  the 
Judgment  creditor  could  have  been  sup- 
ported. If  it  could,  a  principle  would 
have  been  established  that  an  execu- 
tion, which  has  been  justly  called  ^nu  et 
fructua  of  legal  pursuits,  might  be  eter- 
nally defeated.  A  judgment  debtor 
would  have  nothing  more  to  do,  when  he 
had  paid  the  money,  than  to  engage  a 
friend  who  had,  or  who  would  pretend  he 


had,  a  demand  agamst  the  creditor  and 
fix  the  money  in  the  hands  of  the  officer, 
as  long  as  there  could  be  any  pretence  of 
keeping  alive  the  suit ;  and  when  that 
could  no  longer  be  done  a  new  action 
might  be  instituted  and  the  same  conse- 
quence ensue,  and  so  on  ctd  infinitum. 
This  might  be  done  independently  by  the 
debtor  merely  to  gratify  revenge ;  it 
might  be  done  by  collusion  between  the 
officer  and  the  debtor ;  or  it  might  be 
done  even  by  the  officer  alone,  to  secure 
to  himself  the  use  of  the  money,  which 
from  its  amount  might  vastly  overbalance 
the  trifiing  expense  which  he  would  incur. 
It  is  true  that  an  officer  thus  conducting 
might  be  punished,  if  he  were  detected, 
but  he  might  not  be  detected ;  and  if  he 
was  detected  his  punishment  would  give 
no  satisfaction  to  the  creditor  for  his 
delay  and  vexation." 

The  Supreme  Court  of  Kansas  has  said : 
**  When  a  sherifl^  has  levied,  a  marshal 
cannot  touch,  and  vice  versa;  when  a 
sheriff  has  levied  a  constable  cannot 
touch,  and  vice  versa,  when  a  consta- 
ble has  levied,  no  other  constable  can 
touch.  The  levy  made  must,  in  some 
way,  be  carried  out  to  completion,  whe- 
ther by  sale  of  the  property  or  by  pay- 
ment of  the  judgment  before  any  legal 
process  can  attach,  because  if  the  first 
levy  implies  absolute  and  exclusive  pos- 
session, there  is  nothing  for  the  second 
levy  to  touch.  There  is  no  provision  of 
statute  for  dividing  the  possession.  The 
first  officer  owes  no  duty  to  the  second 
officer ;  none  to  the  plaintiff  in  the  last 
judgment.  If  the  process  in  his  hands 
is  satisfied — ^and  it  may  be  satisfied  be- 
fore and  without  any  sale— or  if  the  plaiu- 
tiff  in  the  judgment  directs  the  return  of 
the  process,  his  duties  are  discharged, 
save  that  the  property  unsold  he  must 
return  to  the  defendant.  By  no  statute 
is  he  required  or  authorized  to  hold  it  for 
the  benefit  of  any  other  constable,  or  the 
plaintiff  in  any  other  judgment.  The 
defendant  has  a  right  to  it  by  reason  of 
his  ownership,  and  no  statute  casts  any 
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right  upon  the  officer  to  retain  possession 
for  the  benefit  of  any  otlier  officer,  or 
¥rill  protect  him  against  an  action  of  the 
defendant  for  refusing  to  retom  it  to  him. 
It  certainly  would  not  be  just  for  the  sec- 
ond officer  to  charge  him  with  the  respon- 
sibility of  a  second  levy,  when  he  can 
take  no  pos^ssion,  cannot  interfere  with 
the  possession  of  the  first  officer,  cannot 
know  absolutely  when  the  possession  will 
cease,  and  when  the  first  officer  owes  no 
duty,  for  it  would  be  casting  upon  him  a 
responsibility  without  giving  him  the 
power  of  protecting  himself,  and  throw- 
ing him  upon  the  mercy  of  another  offi- 
cer, who  owes  him  no  duty,  and  may  have 
no  desire  to  assist  him  :"  Jones*  Station' 
try  and  Paper  Co.  v.  Cbse,  26  Kans. 
299;  B.  c.  40  Am.  Rep.  310.  These 
views  are  amply  sustained  by  other  cases: 
Hagan  v.  Lucas,  10  Pet.  400  ;  Broum 
▼.  Ciarke,  4  How.  4. 

In  New  York  an  attachment  was  levied 
upon  $2000  held  by  the  clerk  of  the  court 
in  lieu  of  an  appeal  bond,  and  on  motion 
to  release  the  money  the  attachment  was 
sustained.  In  the  Court  of  Appeals, 
FoLOBB,  J.,  delivered  the  opinion,  in  Ms 
usual  masterly  manner,  saying :  **  We 
may  not  deny  that  the  appellant  has  nu- 
merous and  respectable  decisions,  which 
tend  to  sustain  the  views  which  he  has 
urged  upon  us.  From  some  of  them  we 
will  not  differ.  They  ai-e  those  which 
hold  that  a  process  out  of  one  court  to 
its  officer  may  not  he  served  by  a  manual 
interference  with  the  possession  of  pro- 
perty in  the  custody  of  the  officer  of 
another  court  by  virtue  of  its  process, 
such  interference  carried  to  the  point  of 
the  exclusion  of  the  latter  officer ;  nor 
may  there  be  an  interference  which, 
though  it  stops  short  of  exclusion,  claims 
and  takes  a  joint  possession  of  the  pro- 
perty. Of  this  class  is  Freeman  v.  Howe^ 
24  How.  (U.  8.)  450.  Neither  may  we 
deny  the  soundness  of  other  decisions  to 
the  end  that  such  process  as  an  execution 
to  a  sheriff,  which  can  be  executed  to 
effect  only  by  an  actual   caption  of  the 


property  which  is  aonght  to  be  subjected 
to  it,  may  not  be  levied  upon  property  is 
the  hands  of  an  officer  of  the  court,  an* 
der  certain  circumstances.  Of  this  cUm 
are  Turner  v.  Fendall^  1  Cranch  (S.  C.) 
]  17  ;  Baker  v.  Kenwmihy,  41  N.  T. 
215.  But  tl^y  go  upon  the  ground  tlitt 
an  execution  directs  the  taking  of  die 
goods  and  chattels  of  the  defendant,  and 
that  money  not  yet  paid  over  to  him, 
though  he  has  the  right  to  have  payment 
of  it,  is  not  his  goods,  and  so  there  ctn 
be  no  caption  of  it  as  such.  Bat  when 
the  process  is  also  against  a  right  to  have 
property  and  may  be  executed  against  in 
intangible  right  by  giving  notice  of  the 
existence  of  the  process,  or  by  garnish- 
ment, as  it  is  called,  the  reason  of  the  mk 
from  the  cases  just  cited,  does  not  re- 
main. It  is  not  denied,  I  think,  in  that 
class  of  cases,  that  if  tlierc  exists  such 
relation  between  the  officer  and  the  de- 
fendant in  the  attachment  suit,  as  thtt 
there  is  a  credit,  or  the  right  of  the  latter 
may  be  deemed  effects  of  his,  there  may 
he  a  garnishment :  Wilder  v.  £ai/ejf,  3 
Mass.  289*292  ;  or  if  the  money  has  been 
intrusted  or  deposited  with  the  officer  by 
the  attachment  defendant :  Id.  Clearly, 
in  the  case  before  us,  the  defendant  did 
deposit  and  intrust  with  the  clerk  its  own 
money,  which  remained  its  own  money 
when  the  attachment  order  was  served 
upon  the  clerk ;  and  that  money  alway* 
has  been  the  goods,  credits  and  effects  of 
the  defendant,  deposited  in  the  hands  of 
the  clerk,  and  of  which  he  is  a  trustee 
of  the  defendant :  Id.  294." 

There  is  another  class  of  cases. 
They  hold  that  a  debt  that  has  passed 
into  judgment  against  the  debtor  may 
not  be  attached  in  his  hands  :  Skinn  v. 
Zimmerman,  S  Zab.  ISO.  It  is  for  the 
reason  that  the  debtor  is  then  liable  to 
the  execution  on  the  judgment,  and  has 
no  chance  to  plead  the  levy  of  the  attach- 
ment ;  and  if  the  latter  he  held  good 
against  him  he  would  be  placed  between 
clashing  peremptory  processes  from  dif- 
ferent courts.     It  is    not  necesfftry  to 
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inquire  whether  this  rule  is  applicable  to 
our  processes  of  attachment,  for  it  is  not 
involved  in  the  facts  of  this  case. 

There  is  another  class  of  cases  which 
comes  nearer  to  that  in  hand.  It  is  held 
bj  them,  in  general  terms,  that  money  in 
the  hands  of  a  pablic  officer  is  not  the 
sobject  of  attachment.  In  some  of  them 
the  decision  is  put  upon  the  phrases  of 
the  statute  allowing  the  process  (  Chealy 
T.  Brewer f  7  Mass.  259),  where  the 
words  of  the  statute  required  an  entrust- 
ing and  deposit  by  the  debtor  with  the 
officer,  which  words  are  not  in  our  code; 
and  if  they  were  are  met  by  the  facts 
of  our  case.  Or  the  money  was  part  of 
a  sum  of  public  money,  held  by  the  offi- 
cer for  public  purposes,  the  right  to  which 
in  the  attachment  debtor  did  not  have  the 
character  of  a  private  claim  against  the 
officer  :  Bulkley  v.  Eckert,  3  Penn.  St. 
368.  It  is  not  to  be  denied,  however, 
that  a  broader  rule  has  been  laid  down ; 
that  no  person  deriving  his  authority  from 
the  law,  and  obliged  to  execute  it  accord- 
ing to  the  rules  of  law,  can  be  charged 
or  gamisheed  in  respect  of  any  money  or 
property  held  by  him,  in  virtue  of  that 
authority.  See  Drake  on  Attachments, 
sect.  494,  et  seq.^  and  cases  cited.  I 
have  examined  enough  of  those  cases  to 
perceive  the  rules  laid  down  by  them.  In 
all  which  I  have  read,  however,  there  is 
this  to  be  noticed :  That  the  money  in 
the  hands  of  the  officer  of  the  law  did 
not  go  there  directly  from  the  debtor  in 
the  attachment,  but  from  some  other  and 
original  and  independent  source,  over 
which  the  attachment  creditor  had  no 
control  as  an  owner :  Coppel  v.  Smith, 
4  T.  R.  313.  In  this  there  is  a  material 
distinction  from  our  case.  Here  the 
money  was  the  absolute  property  of  the 
attachment  debtor,  and  always  continued 
to  be  its  property,  subject  to  the  express 
and  unlimited  right  of  the  clerk  over  it, 
conferred  principally  by  the  act  of  the 
attachment  debtor.  As,  when  the  right 
of  the  clerk  to  withhold  the  whole  or  a 
part  of  it  ceased,  that  debtor  could  de 


mand  and  have  the  whole  or  a  part  of  it, 
why,  as  above  suggested,  might  not  the 
debtor  have  its  right  of  proceeding 
against  the  clerk ;  and,  if  so,  why  not 
be  able  to  transfer  that  right ;  and,  if  so, 
why  may  not  the  law  transfer  it  ?  Even 
in  some  of  the  cases  above  referred  to, 
there  is  a  distinction  taken  which  makes 
for  our  view — as  if  money  is  collected  by  a 
sheriff  in  excess  of  the  needs  of  the  exe- 
cution, that  excess  is  attachable  :  Pierce 
V.  Carlton f  12  111.  358  ;  Lightner  v.  Stein* 
agel,  33  Id.  510.  And  the  reason  given 
is  that  such  excess  is  so  much  money  in 
the  hands  of  the  officer,  had  and  received 
for  the  use  of  the  debtor  in  the  execution. 
The  same  reason  applies  here  to  any  por- 
tion of  the  deposit  with  the  clerk  in  ex- 
cess of  the  amount  needed  to  satisfy  the 
claim  of  Redfield.  It  is  further  said,  that 
if  anything  arises  to  change  the  relation 
of  the  officer  from  an  official  obligation  to 
a  personal  liability,  he  will  be  amenable 
to  the  process  of  garnishment.  It  will 
be  seen  further  on,  herein,  that  their 
change  was  effected  in  the  case  in  hand. 
And  it  is  to  be  seen  on  examination  that 
many  of  the  reasons  given  against  the 
power  to  attach  moneys,  or  the  right  to 
moneys,  in  the  hands  of  an  officer,  do  not 
apply  to  the  case  before  us.  In  addition 
to  those  already  given  is  this  :  That  it 
would  lead  to  litigation  in  one  suit  over 
the  effects  in  another ;  and  would  pro- 
duce embarrassment  and  confusion  to 
permit  one  process  to  intercept  money 
raised  on  another,  while  in  the  hands  of 
the  officer  ;  and  that  it  might  often  lead 
to  injustice,  inasmuch  as  often  the  names 
of  persons  who  had  the  real  right  to 
money  raised  by  process  do  not  appear 
upon  the  process  by  which  the  money  was 
got :  Ro88  V.  Clarke^  1  Dallas  (Penn.) 
355;  Crane  v.  Freese^  1  Harrison  (N.  J.) 
305.  Yet,  notwithstanding  this,  in  the 
case  last  cited,  it  was  held  that  the  at- 
tachment was  well  levied  on  the  rights 
and  credits  of  the  attachment  debtor  in 
the  hands  of  the  sheriff,  and  a  feasible 
way  was  pointed  out  of  avoiding  the  dif- 
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ficnlties  spoken  of,  riz. :  **  For  the  officer 
to  bring  the  money  into  court,  which  can 
control  the  application  of  the  fands.  In 
the  case  in  hand  the  money  is  already  in 
court,  susceptible  of  the  treatment  indi- 
cated:** Dtmlop  T.  Ihtteraon  Fire  Ins, 
Co, J  74  N.  Y.  145,  affirming  the  same 
case  reported  in  12  Hun  627. 

Those  who  desire  to  pursue  the  subject 
further  will  find  the  question  discussed  in 
the  cases  cited  below.  It  suffices  to  add 
here  that  all  the  cases  cannot  be  recon- 
ciled with  each  other. 

Repletik. — The  principal  case  finds 
support  in  Acker  v.  White^  25  Wend.  614. 
It  was  there  decided  that  property  lev- 
ied upon  and  seized  by  virtue  of  an 
execution,  and  then  delivered  upon  a  writ 
of  replevin  to  a  **  third  person,"  could 
not  subsequently  be  levied  upon  by  virtue 
of  another  writ  against  the  defendant  in 
the  first  execution,  although  the  property 
be  permitted  by  the  plaintiff  in  replevin 
to  continue  in  his  possession  and  occupa- 
tion. Until  the  claim  under  the  first  execu- 
tion is  disposed  of,  a  second  levy  cannot 
be  made  :  Goodlteart  v.  BoweUj  2  Brad- 
well's  App.  578. 

Sheriff. — So  a  sheriff  having  col- 
lected money  upon  an  execution  not  yet 
returnable,  and  of  whom  the  money  has 
not  been  demanded,  it  has  been  decided, 
cannot  be  held  as  trustee  of  the  judgment 
creditor  on  process  of  attachment,  be- 
cause the  money  was  neither  goods  nor 
effects  of  the  creditor,  nor  was  it  a  credit 
in  the  hands  of  an  officer ;  nor  was  it 
money  intrusted  and  deposited  in  the  hands 
of  another  within  the  meaning  of  those 
words  as  used  in  the  statute:  Wilder  y.Bai' 
ley^  3  Mass.  289.  In  the  early  case  of  Ben- 
sonet  ux.  v.  /7oi&er,Cro.Car.  166,  176,  it 
was  decided  that  money  in  the  hands  of  a 
sheriff  was  in  the  custody  of  the  law  and 
could  not  be  taken  from  him  by  process 
of  law.  This  case  is  applied  to  chattels 
in  Farr  v.  Newman,  4  T.  R.  651.  Such 
is  the  general  rule  in  England :  Com. 
Dig.,  Attachment  D ;    Bac.   Abr.,  Cus- 


toms of  London,  H.  So  the  Snpreme 
Court  of  the  United  States,  at  an  earlj 
day,  decided  that  money  collected  bj  an 
officer  is  not,  while  in  his  bands,  the  pro- 
perty of  the  creditor,  and  of  oonne  not 
liable  to  attachment :  Turner  v.  Feudally 
1  Cranch  117  ;  see  Sharp  v.  Clark,  2 
Mass.  91  ;  Penniman  v.  Rugglet,  6  Id. 
166  ;  Staples  v.  Staples,  4  Greenl.  5S2; 

1  Leonard  30,  264  ;  First  v.  Miller,  1 
Ohio  134  ;  Farmers*  Bank  v.  Beastos,  7 
Gill.  &  J.  421  ;  Overton  v.  Hill,  1 
Murph.    (N.  C.)  47  ;  Blair  v.  CcaUeji, 

2  Spear  (S.  C.)  34  ;  Jones  r.Jom,  1 
Bland  (Md.)  443  ;  Burrell  v.  Letson,  2 
Spear  (S.  C.)  378  ;  I  Strob,  279 ;  Zttr- 
cher  V.  Magee,  2  Ala.  253;  Drone  t. 
McGavocky  7  Humph.  132  ;  iW«y  ▼. 
Gains,  I  Tenn.  208 ;   Clymer  v.  WUlis, 

3  Cal.  363 ;  HUl  v.  La  Crosse  ^  M. 
Railroad  Co.,  14  Wis.  291  ;  nor  levyof 
an  execution :  Reddick  v.  Ssiiith,  3 
Scam.  451  :  Bandy  v.  Dobbin,  12  Johns. 
220;  William*  v.  Rogers,  5  Id.  167; 
I^-entiss  v.  Bliss,  4  Vt.  513;  8.  C.  24 
Am.  Dec.  631  ;  contra,  WootBfridge  v. 
Morse,  5  N.  H.  519  ;  Conant  y.Bidcnell, 
1  D.  Chip.  50  ;  Ilurlburt  v.  ^m**,  17 
Vt.  193 ;  Crane  v.  Freese,  1  Harrison 
(N.  J.)  305  ;  Stebbins  v.  ffeefcr,  29  Vl 
289  ;  Lovfjoy  v.  Lee,  35  Vt.  430 ;  Wftjf 
V.  Mullins,  3  Humph.  437  ;  Hill  v. 
Beach,  1  Beasley  31. 

Where  the  money  in  his  haods  has, 
however,  ceased  to  be  in  his  custody  as 
an  officer,  it  is  liable  to  attarhroent : 
Watson  V.  Todd,  ^  Mass.  271  ;  King  v. 
Moore,  6  Ala.  160;  Davidson  v.  Claf- 
land,  1  H.  &  J.  546  ;  Tucker  r.  AUcinson, 
I  Humph.  300  ;  Jaquett  v.  fh/swr,  2 
Ilarr.  (Del.)  144  ;  Beam  v.  rni/cAw,4 
Ycrg.  461  ;  Wheeler  v.  Smith,  11  Barh. 
345  ;  Pierce  r.  Carleton,  12  111.  358 ; 
Dickinson  v.  Ihlmer,  2  Rich.  £q.  (S.  C.) 
407  ;  Cole  v.  Wooster,  2  Conn.  203 ;  as 
where  money  is  held  by  the  officer  after 
he  has  gone  out  of  office  :  Robertson  v. 
^ftx/,IOMd.  125.  This  rule  applies  to  the 
receiptor  of  the  goods :  Cole  v.  WoosteTf 
supra ;  or  to  a  sheriff  where  he  is  to  pay 
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the  money  to  the  plaintiff  instead  of 
bringing  it  into  court :  New  Haven  Saw 
Milt  Co.  y.  Fowler,  28  Conn.  103 ;  nor 
can  the  sheriff  apply  money  collected  on 
one  execution  to  the  satisfaction  of 
another  execution  held  at  the  same  time 
against  the  first  judgment  creditor,  un- 
less he  consent  to  it.  Such  money  is  in 
the  custody  of  the  law  and  cannot  be 
diverted  from  the  course  laid  down  for  it 
by  the  law :  Thompson  v.  Brown,  1 7 
Pick.  462 ;  Dawton  t,  Holcombe,  I  Ohio 
134  ;  Muscott  ▼.  Wooiworth,  14  How.  Pr. 
477  (reversing  same  case  decided  at  spe- 
cial term,  13  Id.  336)  ;  Baker  v.  Ken- 
worthy,  41  N.  Y.  215  ;  Hardy  v.  Tilton, 
68  Mc.  195  ;  s.  c.  28  Am.  Rep.  34 ; 
State  v.  Taylor,  56  .Mo.  492  ;  Ex  parte 
flearle,  15  Id.  467  ;  PrentiM  v.  Bliss,  4 
Vt.  518  ;  8.  C.  24  Am.  Dec.  631  ;  Ar- 
mistead  r.  Philpot,  1  Doug. 231  ;  Winton 
V.  State,  4  Ind.  321  ;  Wood  v.  Wood,  4 
Ad.  &  E.  (N.  S.)  397  ;  contra,  Dolby  r. 
Mullins,  3  Humph.  437  ;  s.  c.  39  Am. 
Dec.  180. 

It  is  further  said  that  the  specific  money 
belongs  to  the  sheriff,  and  the  defendant 
has  no  leviable  interest  in  it,  and  such  is 
the  rule  in  the  above  cases  :  Turner  v. 
Fendall,  1  Cranch  117. 

A  levy  upon  money  in  the  hands  of  an 
officer,  being  void,  does  not  prevent  a 
second  levy  on  the  defendant's  goods  and 
chattels  :  Dubois  v.  Dubois,  6  Cow.  494; 
s.  c.  2  Wend.  416  ;  Miller  y.  Adsit,  16 
Id.  363. 

But  the  New  York  cases  cited  have 
been  practically  overruled,  and  in  Wehle 
y.  Conner,  83  N.  Y.  231,  it  was  held  that 
judgment  debts  and  moneys  collected  on 
execution  by  and  in  the  hands  of  a  sher- 
iff are  liable  to  attachment  under  process 
issued  in  an  action  against  the  judgment 
creditor ;  nor  is  this  right  affect^id  by  the 
fact  that  the  judgment  debtor  is  also  the 
attaching  creditor.  It  was  further  held 
that  where  the  property  of  an  attachment 
debtor  is  already  in  the  hands  of  the 
sheriff  to  whom  the  attachment  is  issued, 
no  formal  levy  or  notice  is  necessary  to 


subject  it  to  the  lien  of  the  attachment : 
Dunlop  v.  Fhtterson  Fire  Ins.  Co,,  74 
N.  Y.  145  ;  contra,  Matters  v.  Stanley, 
4  Jur.  28  ;  s.  c.  8  D.  P.  C.  169;  Harrison 
v.  Painter,  4  Jur.  488  ;  B.  c.  6  M.  &  W. 
387  ;  8  D.  P.  C.  349. 

Where,  however,  the  sheriff  collects 
more  money  than  is  necessary  to  satisfy 
an  execution  (as  sometimes  roust  neces- 
sarily happen),  the  excess  may  be  gar- 
nisheed  :  Pierce y.Carleton,  12  111.  358; 
Lightner  y.  Steinagel,  33  Id.  510  ;  see 
Dunlop  y.  Ihtterson  Fire  Ins.  Co.,  74 
N.  Y.  152 ;  B.  C.  12  Hun  627  ;  30  Am. 
Rep.  288  ;  Orr  v.  McBryde,  2  Car.  L. 
Rep.  257  ;  Lynch  v.  Hanahan,  9  Rich. 
(S.  C.)  186;  Jhyne  v.  BilUngham,  10 
Iowa  360 ;  Hamilton  v.  Ward,  4  Tex. 
356  ;  Jacquett  v.  Palmer,  2  Harr.(Del  ) 
144;  WheeJer  v.  Smith,  11  Barb.  345  ; 
Heam  v.  Crvtcher,A  Yerg.  461  ;  contra, 
Fieldhouse  v.  Croft,  4  East  510;  Wil- 
lows v.  Ball,  2  B.  &  P.  (N.  R.)  376 ; 
Bentley  v.  Cleyg,  3  Pa.  L.  Jr.  62  ;  Cros- 
sen  y.  McAllister,  2  Id.  199  ;  Harrison  v. 
Paynter,  6  M.  &  W.  387  ;  fVetz  v.  Hel- 
ler, 2  W.  &  S.  397  ;  Oriental  Bank  y. 
Grant,  I  W.  &  W.  L.  16  (Vict.). 

In  Ihllard  v.  Ross,  5  Mass.  319,  it  is 
said  that  ihe  sheriff  cannot  be  held  as  a 
trustee  of  the  judgment  creditor  until 
after  demand  made  upon  him  by  the 
creditor. 

Personal  property  under  a  levy  on  an 
executic^n  is  in  custodia  legis  and  cannot 
be  levied  upon  subsequently  on  another 
execution  from  any  other  court ;  Jones^ 
Stationery  and  Paper  Co.  v.  Case,  26 
Kans.  299;  b.  c.  40  Am.  Rep.  310; 
(Benson  v.  Berry,  55  Barb.  620,  denied); 
Turner  v.  Fendall,  1  Cranch  133 ;  Ar- 
mistead  v.  Philpot,  Doug.  231  ;  Willows 
V.  Ball,  2  New  R.  376 ;  Fieldhouse  v. 
Croft,  4  East  510 ;  Knight  v.  Criddle,  9 
Id.  48  ;  ^ratford  v.  Twynam,  Jac.  Rep. 
418  ;  Jones  v.  Jones,  1  Bland  Ch.  443 ; 
8.  o.  18  Am.  Dec.  327. 

So  a  deputy  sheriff  cannot  make  a  valid 
attachment  of  chattels  already  attached 
by  another  deputy  of  the  same  sheriff, 
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even  though  the  valae  be  more  than  safB- 
cient  to  satisfy  the  first  attachment :  Km- 
ton  T.  Bradfordf  13  Mass.  113 ;  s.  c.  7 
Am.  Dec.  119.  This  was  apon  the  groand 
that  the  second  deputy  could  not  take  the 
goods  out  of  the  possession  of  the  first 
deputy,  and  uptil  possession  could  be 
taken  there  could  be  no  valid  levy. 
Cited  and  the  doctrine  approved  in  Bag- 
ley  V.  WhUe,  4  Pick.  397  ;  Wheeler  v. 
Bacon,  4  Gray  551  ;  Robinson  v.  Ensign, 
6  Id.  302,  305  ;  Odiome  v.  Colley,  2  N. 
U.  66 ;  8.  c.  9  Am.  Dec.  39  ;  Walker  v. 
Foxcrojij  2  Me.  270.  See,  also,  Bur- 
roughs V.  Wnght,  16  Vt.  619  ;  West  River 
Bank  v.  Gorham,  38  Id.  649  ;  Moore  v. 
Graves,  3  N.  H.  408  ;  Beers  v.  Mace, 
36  Conn.  578;  Strout  v.  Bradbury,  5 
Me.  313;  Oldham  t.  Scrivener,  3  B.  Mon. 
579  ;  Harbison  v.  McCartney,  1  Grant 
474. 

So  one  deputy  sheriff  may  sue  another 
deputy  of  the  same  office  in  trover  for 
attaching  and  removing  property  which 
the  plaintiff  holds  under  a  prior  attach' 
ment  writ:  Thompson  v.  Marsh,  14  Mass. 
269 ;  Draper  v.  Arnold,  12  Id.  449  ;  or 
he  may  even  sue  the  sheriff  himself  for 
the  tort  of  another  deputy  in  taking  such 
property  on  another  writ :  Robinson  v. 
Ensign,  6  Gray  302. 

In  Cresson  v.  Stout,  17  Johns.  116; 
B.  c.  8  Am.  Dec.  373,  it  was  held  that 
if  a  levy  is  made  on  goods  under  one 
execution,  and  a  second  execution  is  is- 
sued to  the  same  officer,  the  levy  is  suffi- 
cient for  both,  and  the  goods  may  be  sold 
under  the  second  execution  as  well  a?  the 
first :  Leach  v.  Pine,  41  111.  65  ;  State 
V.  Doan,  39  Mo.  44;  Van  Winkle  v. 
UdaU,  1  Hill  559  ;  Slade  v.  Van  Vech- 
ten,  11  Paige  21. 

If  an  officer  has  the  funds  received  by 
him  on  execution  attached,  there  is  no 
doubt  that  he  may  pay  the  money  into 
court,  notifying  the  parties  of  his  inten- 
tion so  to  do,  and  thus  release  himself 
from  anv  further  liabilitv  :  Stebbins  v. 
Walker,  2  Gr.  L.  90  ;  s.  c.  25  Am.  Dec. 
499  ;  Crane  v.  JFVeese,  1    Har.  (N.  J.) 


306  ;  aeeWilliamson  v.  Johnston,  7  Htbt. 
86 ;  Sterling  v.  Van  Cleve,  Id.  285 ; 
Van  Nest  v.  Yeomans,  1  Wend.  87;  M 
V.  Ryers,  3  Cal.  84. 

In  the  case  of  Stebbins  v.  Walker,  it 
was  said  :  '*  It  would  seem  to  be  taking 
broad  ground  to  deny  to  the  coort  the 
power  of  compelling  a  sheriiT  to  bring 
the  money  he  has  raised  on  execution  into 
court.  This  would  be  to  deny  to  the  court 
the  right  and  power  to  compel  obedience 
to  the  express  command  of  their  ovn 
writ ;  for  by  the  execution  the  sheriif  ii 
commanded  to  have  the  money  in  court 
on  a  certain  day,  to  render  to  the  plain- 
tiff for  his  debt  or  damages,  and  costs. 
And  so  imperative  was  tfiis  command 
formerly  considered,  that  Lord  Ch.  Baron 
Gilbert,  in  his  law  of  executions,  p.  l^t 
says :  *  No  pa3rment  to  the  party  will 
discharge  the  sheriff's  power  by  the  writ; 
because  he  is  commanded  by  the  writ  to 
have  the  money  in  court,  then  publicly  to 
pay  the  party,  which  cannot  be  super- 
seded by  any  private  agreement  between 
the  parties.'  And  he  afterwards  adds: 
*  If  the  sheriff  levy  the  money  on  the  de- 
fendant, and  delivers  it  to  the 
unless  it  be  paid  into  court,  the 
has  his  choice  of  a  new  execution,  or  of 
a  distringas,  ^c,  against  the  sheriff. 
This  strictness  was  afterwards  relaxed, 
and  it  was  held  that  the  sheriff  might 
pay  the  money  to  the  party :  R^  ^' 
Bird,  2  Show.  87  ;  Fulwood^s  Case,  4 
Co.  64  ;  Hoe's  Case,  5  Id.  90  a ;  8  Bar. 
Abr.,  tit.  Execution,  710.  But  whenever 
the  practice  commenced,  of  permitfiog 
the  sheriff  to  pay  over  the  money  directly 
to  the  plaintiff,  it  was  a  permissitc  de- 
parture from  command  of  the  writ:  3 
Bac.  Abr.,  tit.  Execution,  716;  8  !*▼. 
203,  204  ;  Turner  v.  Fendall,  1  Cranch 
117,  &c.  And  however  convenient « 
may  be  in  practice,  yet  it  is  not  diffic"^ 
to  discern  the  wisdom  of  the  old  rule, 
which  required  the  money  to  be  brongo* 
into  court,  and  *  publicly  paid  to  the 
party.'  The  satisfaction  of  the  judgipe"^ 
thereby  becomes  matter  of  record,  »" 
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pat  an  end  to  further  dispute  on  the  sub- 
ject." 

Money  paid  to  the  sheriff  to  redeem 
land  that  had  been  sold  on  execution, 
was  held  exempt  iVom  seizure  until  it  was 
accepted  by  the  holder :  Davis  v.  Sey- 
mourf  16  Minn.  210  ;  see  Ughiner  v. 
Steinagel,  33  III.  513. 

Constable. — The  rule  applicable  to 
sheriffs  is  applicable  to  constables  to 
the  same  extent.  The  money  in  their 
hands  cannot  be  gamisheed  :  Burleson  y. 
MUan,  56  Miss.  399. 

But  where  a  constable  received  an  at- 
tachment writ  subsequent  to  his  receipt 
of  an  execution,  it  was  held  that  he  might 
apply  the  surplus  left,  after  satisfying  the 
execution,  to  the  attachment  writ,  it  hav- 
ing in  the  meantime  been  sustained  : 
Wheder  v.  Smithy  II  Barb.  345;  Wil- 
liams V.  Rogers f  5  Johns.  163. 

And  if  tiie  sheriff  takes  the  property 
from  him  by  virtue  of  a  subsequent  lien, 
he  is  liable  to  the  constable  for  enough  to 
pay  off  the  latter's  execution,  if  that 
much  was  realized :  Betts  v.  Hoyt,  19 
Barb.  412.  Nor  can  the  constable  take 
the  property  from  the  sheriff :  Seymour  v. 
Newton f  17  Hun  30. 

Clerk. — So  money  in  the  hands  of  a 
clerk  on  a  judgment  is  in  custodia  legis, 
and  cannot  be  attached  :  Ross  v.  Clarke^ 
1  Dall.  354  ;  Alston  v.  Clay,  2  Hayw. 
(N.  C.)  171 ;  SibertY,  Humphrifs,  4  Ind. 
481  ;  Murrell  v.  Johnson,  3  Hill  (S.  C.) 
12  ;  Bowden  r.  Schatzell,  Bailey  £q.  360; 
Overton  y.  HUl,  1  Murph.  47.  So  money 
in  his  possession  in  any  manner  in  virtue 
of  his  office  is  not  attachable  :  Hunt  v. 
Stevens,  3  Ired.  365  ;  Drane  v.  McGav- 
ock,  7  Humph.  132  ;  Ross  v.  Clarke,  I 
Dall.  354. 

After  an  order  of  the  court  is  made  to 
pay  over  the  money  to  the  parties  enti- 
tled to  it,  it  has  been  held  in  North  Car- 
olina as  not  exempt :  Gaither  v.  Ballew, 
4  Jones  488.  But  the  judgment  in  no 
case  can  be  attached  :  Dal'.y  v.  Cunning- 
bam,  3  La.  Ann.  55  ;  nor  seized  :  Hanna 
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V.  Bry,  5  Id.  651  ;  the  only  way  is  to 
summon  the  judgment  debtor  as  gar- 
nishee. 

Where,  however,  money  is  paid  lo 
the  clerk  to  secure  the  payment  of  costs, 
at  the  commencement  of  the  suit,  and 
which  in  the  event  the  costs  are  made 
off  the  defendant  is  to  be  returned  to 
the  party  paying  it  to  the  clerk,  such 
money  may  be  attached  contingently  in  an 
action  against  the  paying  party,  for  it  is 
the  money  of  the  one  paying  it  in  until  the 
contingency  (failure  to  make  the  costs  off 
the  principal  defendant)  arises  that  makes 
it  the  property  of  another :  Dunlop  v. 
Patterson  Fire  Ins,  Co,,  74  N.  Y.  145. 

Justice  of  the  Peace. — When 
,  money  is  paid  to  a  justice  of  the  peace 
by  a  constable  who  has  collected  it  upon 
execution,  it  cannot  be  attached  :  Corbyn 
V.  Bollman,  4  W.  &  S.  342  (Clark  v. 
Boggi,  6  Ala.  809,  is  decided  to  the  con- 
trary,  but  upon  a  statute  peculiar  to  the 
state  of  Alabama)  ;  Hooks  v.  York,  4 
Ind.  636. 

Commissioner. — So  money  in  the 
hands  of  a  commissioner  who  has  sold 
property  under  an  order  of  court  is  in 
the  custody  of  the  law,  and  exempt  from 
garnishment ;  Thayer  v.  Tyler,  5  Allen 
94. 

Master  in  Chancery. — Money  in 
the  hands  of  a  master  in  chancery,  being 
the  proceeds  of  the  sale  of  land  in  a  par- 
tition suit,  which,  by  final  order  of  the 
court  had  been  directed  to  be  paid  over 
to  one  of  the  parties  to  the  suit,  as  be- 
longing to  him,  may  be  attached  by  the 
creditors  of  such  party  :  Weaver  v.  />a- 
vis,  47  111.  235.  This  was  upon  the 
ground  that  his  liability  was  changed 
from  an  official  to  one  of  personal  lia- 
bility, and  consequently  he  was  liable  to 
the  process:  McKenzie  v.  Noble,  13  Rich. 
(S.C.)  147. 

Trustees. — The  property  held  by  a 
trustee  appointed  by  the  court  is  also  ex- 
empt from  levy  with  an  execution  or  writ 
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of  attachment:  Bendey  t.  Skrievef  4 
Md.  Ch.  Dec.  412;  Cockey  t.  Leister ^ 
12  Md.  124.  Bat  the  court  of  Maryland 
has  said :  "  We  do  not,  however,  under- 
stand from  these  cases  that  an  attachment 
cannot  be  issued  and  laid  in  the  hands  of 
the  trustee  before  a  final  account,  and 
that  it  would  not  be  effective  upon  a  sum 
ascertained  by  such  an  account  to  be  the 
distributive  share  of  the  debtor  in  the 
attachment ;  but  that  the  process,  before 
the  account  is  stated,  cannot  affect  the 
fund  or  the  trustee,  or  compel  anj  modi- 
fication of  the  final  account,  for  the  ben- 
efit of  the  attaching  creditor  :''  McPher- 
8on  T.  Snowden,  19  Md.  197  ;  see  Gnome 
V.  Lewis,  23  Id.  137. 

Recbiyebs. — So  money  in  the  hands  t 
of  a  receiver  appointed  by  the  court  is  in 
cnstody  of  the  law  :  Columbian  Book  Co. 
V.  De  Golyer,  1 1 5  Mass.  67  ;  Martin  v. 
Davis,  21  Iowa  535 ;  Glenn  v.  Gill,  2 
Md.  1 ;  County  of  Yuba  v.  Adams,  7  Cal. 
35  ;  Adams  v.  Haskell,  6  Id.  1 13  ;  ve- 
lyn  V.  Lewis,  3  Hare  472  ;  s.  c.  5  Mod. 
496  ;  Noe  Y.Gibson,  7  Paige  513  ;  Rus- 
sell  V.  East  Anglian  Railroad  Co.,  3  McN. 
&  G.  104  ;  contra,  if  the  process  does  not 
tend  to  disturb  his  right :  Pkelan  Y.Gan- 
ebin,  5  Col.  14. 

But  money  in  the  hands  of  a  receiver 
appointed  in  another  state  is  not  in  cus- 
todia  legis:  Folgery.  Columbian  Ins.  Co., 
99  Mass.  267  ;  nor  if  attached  before  the 
rt!ceiver  is  appointed :  Hubbard  v.  Ham- 
ilton Bank,  7  Met.  340. 

Nor  can  a  creditor  of  a  creditor  reach 
the  funds  due  the  latter  which  are  in  the 
hands  of  a  receiver.  Such  a  proceeding 
would  have  a  tendency  to  retard  the  ad- 
ministration of  justice :  Comtnonwealth  v. 
Hide  and  Leather  Ins.  Co.,  119  Mass. 
155. 

It  has  been  held  that  money  in  his 
hands  cannot  be  attached  even  after  the 
suit  in  which  he  was  appointed  has  ter- 
minated :  Field  y.  Jones,  11  Geo.  413; 
Niehon  v.  Conner,  6  Rob.  (La.)  339 ; 
Voerhees  v.  Sessions,  34  Mich.  99. 


Yet  in  Alabama  it  was  held  that  the 
surplus  remaining  in  his  hands,  where  he 
was  appointed  to  make  sale  of  mortgaged 
property  to  satisfy  the  mortgage,  was  not 
exempt  from  attachment :  Langdas  t. 
Lockett,  6  Ala.  727  ;  Van  Rinnde  t. 
Lamon,  2  Mac  Arthur  172. 

And  after  an  order  of  distribution  the 
distributive  share  of  a  particular  creditor 
may  be  seised  :  Weaver  v.  Z)ani,  47  111. 
235  ;   WiUiams  v.  Jones,  38  Md.  555. 

It  has  been  decided  that  land  held  br 
a  receiver  may  be  sold  subject  to  the  iv- 
ceiver's  right  and  the  result  of  the  rait 
in  which  he  is  appointed :  Edicards  r. 
Norton,  55  Tex.  405  (but  not  monej, 
Taylor  v.  Gillean,  23  Id.  508). 

But  the  general  role  is  that  the  pro- 
perty in  the  hands  of  a  receiver  cannot 
be  touched  by  the  execution  officer: 
WiswcUl  v.  Sampson,  14  How.  52 ;  Gw- 
tfemeur  v.  Warner^  2  Sandf.  624 ;  Rob- 
inson Y.  A.  if  G.  Railroad  Co,,  66  Penn. 
St.  160.  Contra,  Adams  v.  i^oM&.  9CaI. 
24  ;  s.  c.  8  Id.  152  ;  15  Id.  207  ;  IS  Id. 
30  ;  21  Id.  165.  A  levy  upon  such  pro- 
perty is  a  contempt  of  court,  and  the 
court  may  order  the  levy  released :  Cot 
V.  Columbus,  ^.,  Railroad  Co.,  10  Ohio 
St.  403 ;  Russell  v.  East  AnglioM  Rif. 
Co.,  3  McN.  4  G.  104 ;  8.  c.  6  R.  W. 
Gas.  501-522. 

This  is  true  even  though  the  receiver 
refuse  to  act :  Skinner  v.  Maxwdl,  63 
N.  C.  400  ;  or  has  not  reduced  the  pro- 
perty to  possession :  Hagedon  v.  Bank 
of  Wisconsin,  I  Pin.  (Wis.)  61. 

AssiGXEB. — So,  money  in  the  hands 
of  an  assignee  is  in  the  custody  of  the 
law,  and  cannot  be  attached  :  Colby  r. 
Coates,  6  Gush.  558  (this,  howcTer, 
docs  not  prevent  the  bringing  of  a  snit, 
after  demand,  against  the  assignee  by  the 
creditor,  who  is  entitled  to  a  dividend : 
Carney  v.  Dewing,  10  Gush.  498);  Ma*- 
sachusetts  National  Bank  v.  Bullock,  120 
Mass.  86  ;  nor  is  property :  Schlueter  r. 
Raymond,  7  Neb.  281. 

This  is  true  even  though  the  money  it 
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noeired  by  the  assignee  in  compri^miBe 
of  a  claim  to  real  estate  alleged  to  have 
been  fraudulently  conveyed  by  the  debtor, 
and  was  not  accounted  for  by  the  as- 
signee to  the  commiBsionen  of  insol- 
vency, but  is  paid  over  to  the  creditors 
pro  nzto,  without  any  order  from  the 
commissioner  :  Dewing  v.  Wmtworthf  1 1 
Cash.  499. 

And  the  general  mle  is  that  such 
money  cannot  be  reached  :  Olioer  v. 
Smiih,b  Mass.  183;  Farmers'  Bank  v. 
Beaston^  7  G.  &  J.  421. 

Bat  after  dividend  declared,  and  the 
assignee  has  been  directed  to  pay  it  over, 
it  may  be  gamisheed  :  Thayer  v.  Tyler, 
5  Allen  94  ;  Dmoing  v.  Weniworth^  11 
Cosh.  499. 

A  voluntary  assignment  of  property  to 
poy  debts,  not  under  any  statutory  pro- 
ceedings, or  under  an  order  of  court, 
does  not  protect  the  property  assigned 
from  legal  process  in  the  hands  of  an 
officer :  Leeds  v.  Sayward,  6  N.  H.  83  ; 
Ward  V.  Lamaon,  6  Pick.  358  ;  Vtall  v. 
Bli$s,  9  Id.  13  ;  Brewer  v.  Pitkin,  1 1  Id. 
298:  Copeland  v.  Weld,  8  Me.  411; 
Toddy,  Bucknam,  11  Id.  41  ;  Jewett  v. 
Barnard,  6  Id.  381. 

MoNBT  IN  Court. — Money  paid  into 
court  is  pre-eminently  in .  the  custody  of 
the  law,  and  can  in  no  way  be  interfered 
with :  Farmers*  Bank  v.  Beaston,  7  G. 
&  J.  421  ;  Bowden  y.  Schatzell,  Bailey 
Eq.  360  ;  Murrell  v.  Johnson,  3  Hill 
(S.  C.)  12 ;  see,  however,  Dunlop  v. 
Bitterson  Fire  Ins.  Co.,  74  N.  Y.  145. 

Public  Tsbasurer. — So,  money  in 
the  hands  of  a  county  treasurer  is  in  cus- 
tody of  the  law :  Chealy  v.  Brewer,  7 
Mass.  259.  (The  decision  of  Jones  v. 
Gorham,  2  Mass.  375,  and  Decoster  v. 
Livermore,  4  Id.  101,  arc  overruled.  See 
Colby  V.  Coates,  6  Cush.  558.)  Btdkley 
V.  Eckert^  3  Penn.  St.  368 ;  Divine  v. 
Barvie,  7  Mon.  (Ky.)  440 ;  Bank  of 
Tennessee  v.  Dibreil,  3  Sneed  379; 
Pierson  v.  McCormick,  1  Pcnn.  L.  J. 
201 ;    Webb   v.   McCauley,   4  Bush  8 ; 


or  treasurer  of  a  city :  Tritbd  v.  Cothum, 
64  111.  376. 

GovBRNMEirT  Ofvicbrs. — Officers 
of  the  United  States,  acting  as  disburs- 
ing officers,  cannot  be  gamisheed  as  to 
the  money  in  their  hands,  for  such  money 
is  the  money  of  the  government  so  long 
as  it  remains  in  the  officer's  hands,  and 
hence  the  general  rule  that  a  sovereign 
state  cannot  be  sued  applies  to  the  case  : 
Buchanan  v.  Alexander,  4  How.  20 ; 
Dewey  v.  Garvey,  130  Mass.  86  ;  Lodor 
V.  Baker,  39  N.  J.  L.  49  ;  Edmondson  v. 
De  Kalb  County,  51  Ala.  103;  on 
grounds  of  public  policy  :  'Pottier  ^  Sty- 
mus  Mfg. Co.  v.  Taylor,  3  MacA.(D.C.) 
4 ;  Brown  v.  FXrdey,  Ibid.  77  ;  Roflo  v. 
Indes  Ins.  Co.,  23  Gratt.  509  ;  b.  c.  14 
Am.  Bep.  147. 

In  New  Hampshire,  where  the  gar- 
nishee defendant  was  not  a  public  officer, 
but  acted  only  as  a  town's  agent,  it  was 
held  that  he  could  be  gamisheed  :  Wen- 
dell V.  Pierce,  13  N.  H.  602. 

Thus,  imported  goods  upon  which  the 
duties  have  not  been  paid,  cannot  be 
seized  on  execution :  Peck  v.  Jenness,  7 
How.  612;  Harris  v.  Dennie,  3  Pet. 
292.  See  Taylor  v.  Carryl,  20  How. 
583;  Fisher  v.  Dandistel,  10  Weekly 
Notes  Cases  555. 

Arrest. — ^Where  a  person  was  law- 
fully arrested  and  valuables  were  taken 
off  his  person  before  he  was  imprisoned, 
it  was  held  that  such  valuables,  while  in 
the  hands  of  the  jailor,  were  liable  to  at- 
tachment :  Rei/snyder  v.  Lee,  44  Iowa 
101  ;  8.  c.  24  Am.  Rep.  733. 

Administrator. — So,  the  money  of 
an  estate  is  in  the  custody  of  the  law,  and 
the  administrator  cannot  be  held  as  a 
trustee  of  a  creditor  of  the  estate  of  his 
intestate  ;  Brooks  v.  Cook,  8  Mass.  246  ; 
Waite  V.  Osborne,  11  Me.  185  ;  Marvel 
V.  Houston,  2  Harr.  (Del.)  349  ;  Thorn 
V.  Woodruff,  5  Ark.  55  ;  Fowler  v.  J/c- 
aelland.  Id.  188;  Welch  v.  Gurley,  2 
Hay.  (N.  C.)  334  ;  Gee  v.  Warwick,  Id. 
354 ;  Hancock  v.  Titus,  39   Miss.  224 ; 
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Selfridge^s  Appeal,  9  W.  &  S.  55  ;  Suggs 
V.  Sappf  20  Geo.  100 ;  Hartle  v.  Long, 
5  Penn.  St.  491  ;  Bivens  v.  Harper,  59 
111.  21  ;  Conway  v.  Armington,  11  B.  I. 
116. 

In  Mississippi  it  is  governed  bjr  stat- 
ute, and  the  insolvency  of  the  estate  does 
not  prevent  the  garnishment :  Hoiman  v. 
Fisher,  49  Miss.  472. 

In  Alabama,  an  administrator  may  be 
charged  as  garnishee  in  respect  of  a  debt 
due  from  his  testator  to  the  defendant 
(  Terry  v.  Lindsay,  3  Stew.  &  Port.  317), 
but  not  until  he  is  sununoned  in  his  rep- 
resentative capacity:  Tillinghast  v.  John- 
son, 5  Ala.  514  ;  see,  however,  Mock  v. 
King,  15  Id.  66 ;  Moore  v.  Stainton,  22 
Id.  834 ;  Jackson  v.  Shipman,  28  Id. 
488. 

But  in  New  Hampshire  it  is  held  that 
where  the  administrator  has  been  ad- 
judged and  ordered,  by  the  proper  tri- 
bunal to  pay  a  sum  certain  to  a  creditor 
of  the  estate,  he  may  be  charged  as  a 
garnishee  of  the  party  to  whom  the  money 
was  ordered  to  be  paid.  The  court 
said :  **  An  administrator,  till  he  is  per- 
sonally liable  to  an  action  in  consequence 
of  his  private  promise,  the  settlement  of 
the  estate,  .some  decree  against  him,  or 
other  cause,  cannot  be  liable  to  a  trustee 
process.  Because  till  some  such  event, 
the  principal  has  no  ground  of  action 
against  him  in  his  private  capacity  ;  and 
he  is  bound  to  account  otherwise  for  tlie 
funds  in  his  hands.  The  suit  against 
him  till  such  an  event,  is  against  him  in 
his  representative  capacity,  and  the  exe- 
cution must  issue  to  be  levied  de  bonis 
testatoris  and  not  de  bonis  propriis.  But 
in  the  present  case,  the  trustee  was  liable 
in  his  private  capacity  to  the  defendant 
for  the  dividend.  The  debt  had  been 
liquidated,  and  a  decree  of  payment 
passed.  The  debt  was  also  due  imme- 
diately. Execution  for  it  would  run 
against  his  own  goods,  and  the  trustee 
process  would  introduce  neither  delay  nor 
embarrassment  in  the  settlement  of  the 
tstate  :"  Adams  v.  Barrett,  2  N.  H.  374; 


Piper  V.  Piper,  2  Id.  439.  So  in  Mis- 
souri, Curling  v.  Hyde,  10  Mo.  874; 
Richards  v.  Griggs,  16  Id.  416;  and  in 
Delaware,  Fitchett  t.  Dolbee,  3  Har.  267; 
but  not  in  Vermont,  fhrks  v.  Hadlejj,  9 
Vt.  320  ;  nor  in  Pennsylvania,  Bcaik  of 
Chester  v.  Ralston,  7  Penn.  St.  482;  Urn 
V.  Shorb,  Id.  231  ;  McCreary  v.  To/w, 
10  Id.  419  ;  nor  in  West  Viipnis,  /br- 
iber V.  VonnaUy,  4  W.  Va.  648. 

Executor. — In    the    early  case  of 
Barnes  v.  Treat,  7  Mass.  271  (1811),  it 
was  held    that  an   executor  cannot  be 
charged  as  the  trustee  of  one  to  wboni  a 
pecuniary  legacy  is   bequeathed  by  the 
will  of  the  testator.     Bv  a  statute  then 
in  force  it  was  provided  that  the  "  goods, 
effects  and  credits  intrusted  and  depos- 
ited" in  the  hands  of  a  stranger  were  at 
tacliable  ;  and  it  was  held  that  a  moner 
legacy,  in  the  hands  of  an  executor,  was 
neither  goods  nor  effects,  nor  in  the  pro- 
per sense  a  credit,  since  the  relation  of 
creditor  and  debtor  did  not  exist.    The 
court  also  stated  that  the  principles  which 
govern   the   attaching  of  money  in  an 
officer's  hands  were  applicable  to  the  case 
at    bar.     **  In  neither  case  is  there  a 
credit ;  nor  was  the  subject,  attempted  to 
be  attached,  intrusted  or  deposited,  in  the 
sense  of  the  act,  in  the  hands  of  a  person 
summoned  as  a  trustee."    This  case  was 
distinguished  fipom  preceding  cases,  which 
were  decided  under  a  provincial  statnie. 
And  as  a  general  proposition  an  cxe^ 
utor  cannot  he  held  as  a  garnishee,  in  re- 
spect of  a  pecuniary  legacy  bequeathed 
by  his  testator ;  neither  in  England:  Tol- 
ler on  Ex.  478  (4  Am.  cd.),  nor  in 
the  United  States  :  Winchell  v.  Alien,  1 
Conn.  385  ;  Beckwith  v.  Baxter j  3  X.  H. 
67  ;  Shewell  v.  Keen,   2  Whart.  (Pa-) 
332;  BameU  y.  Weaver,  Id.  418;  P«> 
quet  V.  Swan,  4  Mason  443;  DM»xy. 
Hotard,  31  La.  Ann.  194 ;  C^wwi  ^• 
Armington,  11  R.  I.  116  ;    Woodward  r. 
Woodward,  4  Halst.  115,  Contra^  Stna- 
ton  V.  Ham,  8  Ind.  84  ;  Cumming«  y-Gar- 
vin,  65  Me.  301  (under  a  peculiar  sut- 
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ate).  Stratton  r,  Bam^  has  appended  to 
it  a  note  containing  a  citation  of  all  the 
eases  npto  that  date  (1856). 

OuABDiAN. — Soitwa«  held  in  Massa- 
chusetts that  a  guardian  cannot  he  charged 
hy  the  trastee  process,  for  the  dehts  of 
his  ward,  upon  the  ground  that  the  ward's 
money,  while  in  the  hands  of  his  guar- 
dian, was  in  the  custody  of  the  law : 
Gfusett  V.  Grouty  4  Met.  486 ;  Davis  y. 
Drem,  6  N.  H.  399  ;  Vterheller  t.  Brutto, 
6  111.  App.  95  ;  Hansen  y.  Butler,  48 
Me.  81  ;  P&rry  v.  Thornton,  7  K.  I.  15; 
Godbotd  y.  Bass,  12  Rich.  202.  In  case 
of  a  guardian  of  a  spendthrift,  it  is  dif- 
ferent, and  they  may  be  charged  as  gar- 
nishee :  Hick*  Y, Chapman,  10  Allen  463. 

Conflict  between  State  and 
Federal  Coukts. — The  Supreme  Court 
of  the  United  States  has  laid  down  the 
rule  that  when  executions  from  a  state 
court  and  from  a  conrt  of  the  United 
States  are  both  leyied,  if  there  be  no  lien 
by  judgment,  the  one  under  which  a 
seizure  is  first  made,  mnst  prevail,  and 
hold  the  property :  Brown  y.  Clarke,  4 
How.  4. 

Eren  where  the  judgment  liens  are 
ecjual  {Rdliam  y, Osborne,  17  How.47l), 
as  between  a  judgment  creditor  and  an 
administrator  holding  nnder  the  order  of 
a  probate  court  of  a  state  (  Willtamt  y. 
Benedict,  8  Id.  107),  or  in  fayor  of  a 
receiyer  holding  nnder  the  order  of  the 
court  of  a  state  and  a  judgment  cred- 


itor (  Wiswall  y.  Sampson,  14  Id.  52),  or 
a  trustee  in  possession  under  an  order  of 
court,  and  such  a  creditor:  Peale  v. 
Fhippt,  Id.  368. 

The  goods  seized  on  an  attachment  by 
the  marshal  cannot  be  taken  out  of  his 
possession  by  a  writ  of  replevin,  because 
the  possession  of  the  marshal  is  the  pos- 
session of  the  court,  and  pending  Uie  lit- 
igation no  otlier  court  of  concurrent 
jurisdiction  is  permitted  to  disturb  that 
possession :  Freeman  y.  Howe,  24  How. 
450 ;  Slocum  r,  Mayberry,  2  Wheat.  2  ; 
Hammock  y.  Loan  and  Trust  Co.,  105 
U.  S.  82 ;  Kern  y.  Huidekoper,  103  Id. 
491.  But  if  the  marshal  wrongfully 
seize  the  goods,  the  federal  courts  will  not 
protect  him  if  a  suit  for  trespass  is 
brought  against  him :  Buck  y.  Colbath, 
3  Wall.  334. 

Yet  if  the  goods  are  attached  and  sold 
under  an  order  of  court  given  after  the 
levy  of  the  attachment  writ,  being  an 
adjudication  of  their  liability  to  sale,  the 
officer  is  not  liable  to  the  assignee  in 
bankruptcy  of  the  defendant :  Conner  v. 
Long,  104  U.  S.  228  ;  Johnson  v.  Bishop, 
1  Woolw.  324  ;  Bradley  v.  Frost,  3  Dill. 
457  ;  DuffieldY.  Horton,  78  N.  Y.  218. 

Whiskey  in  bond,  under  the  control  of 
a  United  States  officer,  is  as  much  in  cus- 
tody of  the  law  as  if  in  the  hands  of  a 
marshal:  Mayy,  Hoaglan,  9  Bush  191. 

W.  W.  Thokkton. 

Crawfordsville,  Ind. 
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In  an  action  for  timber  cut  and  carried  away  from  the  land  of  plaintiff,  the  meas- 
ure of  damages  is  :  (I)  Where  the  defendant  is  a  knowing  and  wilful  trespasser,  the 
fvHX  valne  of  the  property  at  the  time  and  place  of  demand  ;  or  of  suit  brought  with 
00  deduction  for  labor  and  expense  of  the  defcndanf.     (2)  Where  the  defendant  is 
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an  unintentiona]  or  mistaken  trespasBef ,  or  his  innocent  rendee,  the  Talae  at  the 
time  of  conversion,  less  what  the  lahor  and  expense  of  defendant  and  his  rendor 
have  added  to  its  valae.  (S)  Where  defendant  is  a  pnrcfaaser,  without  notice  of 
wrong,  from  a  wilful  ti'espasser,  the  value  at  the  time  of  such  purchase. 

This  was  a  writ  of  error  to  the  Circuit  Court  for  the  Eastern 
District  of  Wisconsin,  founded  on  a  certificate  of  division  of  opinioD 
between  the  judges  holding  that  court. 

The  facts,  as  certified,  out  of  which  this  difference  of  opinion 
arose  appear  in  an  action,  in  the  nature  of  trover,  brought  bj  the 
United  States  for  the  value  of  242  cords  of  ash  timber,  or  wood 
suitable  for  manufacturing  purposes,  cut  and  removed  from  that 
part  of  the  public  lands  known  as  the  reservation  of  the  Oneida 
tribe  of  Indians,  in  the  state  of  Wisconsin.  This  timber  was  know- 
ingly and  wrongfully  taken  from  the  land  by  Indians,  and  carried 
by  them  some  distan(;e  to  the  town  of  Depere,  and  there  sold  to  the 
defendant,  which  was  not  chargeable  with  any  intentional  wrong  or 
misconduct  or  bad  faith  in  the  purchase. 

The  timber  on  the  ground,  after  it  was  felled,  was  worth  twenty- 
five  cents  per  cord,  or  $60.71  for  the  whole,  and  at  the  town  of 
Depere,  where  defendant  bought  and  received  it,  $3.50  per  cord^ 
or  $850  for  the  whole  quantity.  The  question  on  which  the  judges 
divided  was  whether  the  liability  of  the  defendant  should  be  meas* 
ured  by  the  first  or  the  last  of  these  valuations. 

It  was  the  opinion  of  the  circuit  judge  that  the  latter  was  the 
proper  rule  of  damages,  and  judgment  was  rendered  against  the 
defendant  for  that  sum.     Defendant  then  took  this  writ  of  error. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J. — We  cannot  follow  counsel  for  the  plaintiff  in  error 
through  the  examination  of  all  the  cases,  both  in  England  and  this 
country,  which  his  commendable  research  has  enabled  him  to  place 
upon  the  brief.  In  the  English  courts  the  decisions  have  in  the 
main  grown  out  of  coal  taken  from  the  mine,  and  in  such  cases  the 
principle  seems  to  be  established  in  those  courts,  that  when  suit  is 
brought  for  the  value  of  the  coal  so  taken,  and  it  has  been  the 
result  of  an  honest  mistake  as  to  the  true  ownership  of  the  mine, 
and  the  taking  was  not  a  wilful  trespass,  the  rule  of  damages  is  the 
value  of  the  coal  as  it  was  in  the  mine  before  it  was  disturbed,  and 
not  its  value  when  dug  out  and  delivered  at  the  mouth  of  the  mine: 
Martin  v.  Porter,  6  Meeson  &  Welsby  351 ;  Morgan  v.  Powelly  8 
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Ad.  k  E.  (N.  S.)  218 ;  Wood  v.  Moretvood]  8  Id.  440;  Hilton  v. 
WoodMj  L.  R.,  4  Eq.  488 ;  Jegon  v.  Vivian^  L.  R.,  6  Chancery 
760. 

The  doctrine  of  the  English  courts  on  this  subject  is  probably 
as  well  stated  by  Lord  Hatherly,  in  the  House  of  Lords,  in  the 
case  of  Liuington  v.  Rawyardn  Coal  Co.^  L.  R.,  5  App.  Gas.  33, 
as  anywhere  else.  He  said :  ^'  There  is  no  doubt  that  if  a  man 
furtively,  and  in  bad  faith,  robs  his  neighbor  of  his  property,  and 
because  it  is  underground  is  probably  for  some  little  time  not  de- 
tectedy  the  court  of  equity  in  this  country  will  struggle,  or  I  would 
rather  say,  will  assert  its  authority  to  punish  the  fraud  by  fixing 
the  person  with  the  value  of  the  whole  of  the  property  which  he 
has  so  furtively  taken,  and  making  him  no  allowance  in  respect  of 
what  he  has  so  done,  as  would  have  been  justly  made  to  him  if  the 
parties  had  been  working  by  agreement.*'  But  *'  when  once  we 
arrive  at  the  fact  that  an  inadvertence  has  been  the  caule  of  the 
misfortune,  then  the  simple  course  is  to  make  every  just  allowance 
for  outlay  on  the  part  of  the  person  who  has  so  acquired  the  property, 
and  to  give  back  to  the  owner,  so  far  as  is  possible  under  the  cir- 
cumstances of  the  case,  the  full  value  of  that  which  cannot  be 
restored  to  him  in  specie." 

There  seems  to  us  to  be  no  doubt  that  in  the  case  of  a  wilful 
trespass  the  rule  as  stated  above  is  the  law  of  damages  both  in  Eng- 
land and  in  this  country,  though  in  some  of  the  state  courts  the 
milder  rule  has  been  applied  even  to  this  class  of  cases.  Such  are 
some  that  are  cited  from  Wisconsin :  Singh  v.  Schneider^  24  Wis. 
R.  299 ;   Weymouth  v.  Railroad  Co.,  17  Id.  550. 

On  the  other  hand,  the  weight  of  authority  in  this  country  as 
well  as  in  England  favors  the  doctrine  that  where  the  trespass  is 
the  result  of  inadvertence  or  mistake,  and  the  wrong  was  not  inten- 
tional, the  value  of  the  property  when  first  taken  must  govern,  or 
if  the  conversion  sued  for  was  afber  value  had  been  added  to  it  by 
the  work  of  the  defendant,  he  should  be  credited  with  this  addition. 

Winchester  v.  Craig,  33  Mich.  205,  contains  a  full  examination 
of  the  authorities  on  the  point :  Heard  v.  James,  49  Miss.  236  ; 
Baker  v.  Wheeler,  8  Wendell  505 ;  Baldwin  v.  Porter,  12  Conn. 
484. 

While  these  principles  are  sufficient  to  enable  us  to  fix  a  measure 
of  damages  in  both  classes  of  torts  where  the  original  trespasser  is 
defendant,  there  remains  a  third  class  where  a  purchaser  from  him 
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is  sued,  as  in  this  case,  for  the  conversion  of  the  property  to 
own  use.  In  such  case,  if  the  first  taker  of  the  property  were 
guilty  of  no  wilful  wrong,  the  rule  can  in  no  case  be  more  strin- 
gent against  the  defendant  who  purchased  of  him  than  against  his 
vendor. 

But  the  case  before  us  is  one  where,  by  reason  of  the  wilful 
wrong  of  the  party  who  committed  the  trespass,  he  was  liable,  under 
the  rule  we  have  supposed  to  be  established,  for  the  value  of  the 
timber  at  Depere  the  moment  before  he  sold  it,  and  the  question  to 
be  decided  is  whether  the  defendant  who  purchased  it  then  with  no 
notice  that  the  property  belonged  to  the  United  States,  and  with 
no  intention  to  do  wrong,  must  respond  by  the  same  ruleof  dam^es 
as  his  vendor  should  if  he  had  been  sued. 

It  seems  to  us  that  he  must.  The  timber  at  all  stages  of  the 
conversion  was  the  property  of  plaintiff.  Its  purchase  by  defend- 
ant did  not  divest  the  title  nor  the  right  of  possession.  The  recov- 
ery of  any  sum  whatever  is  based  upon  that  proposition.  This 
right,  at  the  moment  preceding  the  purchase  by  defendant  at 
Depere,  was  perfect,  with  no  right  in  any  one  to  set  up  a  claim  for 
work  and  labor  bestowed  on  it  by  the  wrongdoer.  It  is  also  plsm 
that  by  purchase  from  the  wrongdoer  defendant  did  not  aquire  any 
better  title  to  the  property  than  his  vendor  had.  It  is  not  a  case 
where  an  innocent  purchaser  can  defend  himself  under  that  plea. 
If  it  were,  he  would  be  liable  to  no  damages  at  all,  and  no  recov- 
ery could  be  had.  On  the  contrary,  it  is  a  case  to  which  the  doC' 
trine  of  caveat  emptor  applies,  and  hence  the  right  of  recovery  m 
plaintiff. 

On  what  ground  then  can  it  be  maintained  that  the  right  to 
recover  against  him  should  not  be  just  what  it  was  against  his  ven- 
dor the  moment  before  he  interfered  and  acquired  possession?  If 
the  case  were  one  which  concerned  additional  value  placed  upon  the 
property  by  the  work  or  labor  of  the  defendant  after  he  had  pur- 
chased, the  same  rule  might  be  applied  as  in  case  of  the  inadvertent 
trespasser. 

But  here  he  has  added  nothing  to  its  value.  He  acquired  pos- 
session of  property  of  the  United  States  at  Depere,  which,  at  that 
place,  and  in  its  then  condition,  is  worth  J850,  and  he  wants  to 
satisfy  the  claim  of  the  government  by  the  payment  of  ?60.  He 
founds  his  right  to  do  this,  not  on  the  ground  that  anything  he 
has  added  to  the  property  has  increased  its  value  by  the  amount 
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of  the  difference  between  these  two  sums,  but  on  the  proposition 
that  in  parohasing  the  property,  he  purchased  of  the  wrongdoer 
a  right  to  deduct  what  the  labor  of  the  latter  had  added  to  its 
value. 

If,  as  in  the  case  of  an  unintentional  trespasser,  such  right  ex- 
isted, of  course  defendant  would  have  bought  it  and  stood  in  his 
shoes ;  but,  as  in  the  present  case,  of  an  intentional  trespasser,  who 
had  no  such  right  to  sell,  the  defendant  could  purchase  none. 

Such  is  the  distinction  taken  in  the  Roman  law  as  stated  in  the 
Institutes  of  Justinian,  Lib.  II.,  Title  I.,  sect.  84. 

After  speaking  of  a  painting  by  one  man  on  the  tablet  of  another, 
and  holding  it  to  be  absurd  that  the  work  of  an  Appelles  or  Parr- 
hasius  should  go  without  compensation  to  the  owner  of  a  worthless 
tablet,  if  the  painter  had  possession  fairly,  he  says,  as  translated 
by  Dr.  Cooper;  "But  if  he,  or  any  other j  shall  have  taken  away 
the  tablet  feloniously,  it  is  evident  the  owner  may  prosecute  by 
action  of  theft." 

The  case  of  Nesbitt  v.  St.  Paul  Lumber  Co.j  21  Minn.  491,  is 
directly  in  point  here.  The  Supreme  Court  of  Minnesota  says : 
"  The  defendant  claims  that  because  they  (the  logs)  were  enhanced 
in  value  by  the  labor  of  the  original  wrongdoer  in  cutting  them, 
and  the  expense  of  transporting  them  to  Anoka,  the  plaintiff  is  not 
entitled  to  recover  thd  enhanced  value,  that  is,  that  he  is  not  enti- 
tled to  recover  the  full  value  at  the  time  and  place  of  conversion.*' 
That  was  a  case,  like  this,  where  the  defendant  was  the  innocent 
purchaser  of  the  logs  from  the  wilful  wrongdoer,  and  where,  as  in 
this  case,  the  transportation  of  them  to  a  market  was  the  largest 
item  in  their  value  at  the  time  of  conversion  by  defendant ;  but  the 
court  overruled  the  proposition  and  affirmed  a  judgment  for  the 
value  at  Anoka,  the  place  of  sale. 

To  establish  any  other  principle  in  such  a  case  as  this  would  be 
very  disastrous  to  the  interest  of  the  public  in  the  immense  forest 
lands  of  the  government.  It  has  long  been  a  matter  of  complaint 
that  the  depredations  upon  these  lands  are  rapidly  destroying  the 
finest  forests  in  the  world.  Unlike  the  individual  owner  who,  by 
fencing  and  vigilant  attention,  can  protect  his  valuable  trees,  the 
government  has  no  adequate  defence  against  this  great  evil.  Its 
liberality  in  allowing  trees  to  be  cut  on  its  land  for  mining,  agri- 
cultural and  other  specified  U9es,  has  been  used  to  screen  the  law- 
less depredator  who  destroys  and  sells  for  profit. 
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To  hold  that  when  the  government  finds  its  own  property  in  bands 
but  one  removed  from  these  wilful  trespassers,  and  asserts  its  right 
to  such  property  by  the  slow  processes  of  the  law,  the  holder  can  set 
up  a  claim  for  the  value  which  has  been  added  to  the  property  by 
the  guilty  party  in  the  act  of  cutting  down  the  trees  and  remov- 
ing the  timber,  is  to  give  encouragement  and  reward  to  the  wrong- 
doer, by  providing  a  safe  market  for  what  he  has  stolen,  and  com- 
pensation for  the  labor  he  has  been  compelled  to  do  to  make  bis 
theft  effectual  and  profitable. 

We  concur  with  the  circuit  judge  in  this  case,  and  the  judgment 
of  the  circuit  court  is  affirmed. 
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supreme  court  of  the  united  states.^ 

supreme  judicial  court  of  massachusetts.' 

supreme  court  of  missouri.' 

supreme  court  of  ohio.* 

supreme  court  of  rhode  island.* 

supreme  court  of  vermont.* 

Accord. 

Parol  Releate  of  Judgment  for  less  Sum  than  due, — A  parol  release 
of  a  judgment  for  money,  in  consideration  of  the  payment  of  a  less  sum, 
is  invalid,  although  such  release  is  indorsed  upon  the  execation  issued 
in  the  original  action :   Weber  y.  Couch,  134  Mass. 

Action.    See  Tender. 

Agent. 

Contract  by  Broker — Payment  to  Broker  by  Purchaser. — A  broker 
who  was  not  intrusted  with  the  possession  of  the  property ,  contracted  id 
his  own  name  to  sell  the  same  to  a  vendee,  who  had  do  knowledge  that 
the  broker  was  not  the  real  owner  but  dealt  with  him  as  such.  The 
broker  notified  his  principals  that  he  had  sold  for  them,  and  directed 

'  Prepared  expresslj  for  the  American  Law  Register,  from  the  original  opinioiii 
filed  during  Oct.  Term  1882.    The  cases  will  probably  appear  in  7  Otto'8  Reports. 
'  From  John  Lathrop,  Esq.,  Reporter  ;  to  appear  in  134  Mass.  Rep. 

*  From  T.  K.  Skinker,  Esq.,  Reporter ;  to  appear  in  77  Mo.  Reports. 

*  From  E.  L.  De  Witt,  Esq.,  Reporter.      The  cases  wiU  probably  appear  in  W 
or  39  Ohio  St.  Rep. 

*  From  Arnold  Green,  Esq.,  Reporter ;  to  appear  in  14  R.  I.  Rep. 

*  From  Edwin  T.  Palmer,  Esq.,  Reporter ;  to  appear  in  55  Vt.  Rep. 
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where  to  ship  the  property  to  the  purchaser.  The  owDers,  without  trnj 
kaowledge  that  the  broker  had  contracted  in  his  own  name,  and  without 
any  conduct  on  their  part  clothing  the  broker  with  authority  to  receive 
payment  for  them,  or  any  possession,  actual  or  constructive,  of  the  pro- 
perty, delivered  the  same  to  the  vendee.  Held,  payment  by  the  pur- 
chaser to  the  broker,  under  such  circumstances,  is  not  a  bar  to  the  right 
of  recovery  by  the  owners  :  Crosby  v.  Hill,  38  or  39  Ohio  St. 

Bailment. 

Hank — Deposit  of  Bonds  for  safe  keeping — Negligence. — The  plain- 
tiff delivered  to  the  defendant  bank  94000  of  U.  S.  bonds  and  received 
this  writing :  **  Received  of  J.  D.  Whitney  four  thousand  dollars  for 
safe  keeping  as  a  special  deposit.  S.  M.  Waite,  C."  Held^  that  it  was 
a  naked  deposit  without  reward ;  that  the  defendant  would  not  be  liable 
for  the  robbery  or  larceny  of  the  bonds,  unless  there  was  complicity  or 
bad  faith ;  that  it  was  answerable  only  fox  fraud  or  for  gross  negligence ; 
that  the  law  demands  good  faith,  and  the  same  care  of  the  plaintiff's 
bonds  as  defendant  took  of  its  own  of  like  character :  Whitner  v.  First 
Nat,  Bank  of  Brattieboro,  55  Vt. 

The  facts  that  the  safe  was  left  open  during  the  transaction  of  busi- 
ness, that  there  was  no  gate  in  the  passage-way  from  the  rear  of  the 
banking-room  behind  the  counter  and  that  only  one  person  was  left  in 
charge  of  the  bank  about  noon  each  day,  do  not  seem  so  unusual 
as  to  be  accounted  negligence,  much  less  gross  negligence :  Id. 

The  true  test  of  gross  negligence  in  this  case  is  whether  the  defend- 
ant took  the  same  care  of  these  bonds  as  it  did  of  its  own  :  Id. 

Bank,     See  Bailment, 

Bankruptcy. 

Discharge — Foreign  Creditor. — A  debt  contracted  and  payable  in 
Canada  by  a  person  resident  in  this  state  to  a  person  resident  in  Canada, 
is  not  barred  by  a  discharge  under  the  U.  S.  Bankrupt  Act,  when  the 
foreign  creditor  neither  proved  his  debt  in  bankruptcy,  though  provable 
under  the  act,  nor  in  any  way  was  a  party  to  the  proceedings,  nor  had 
personal  notice  thereof:  McDougall  v.  Page,  55  Vt. 

Bills  and  Notes.     See  Limitations,  Statute  of 

Lost  Note — Right  of  Payee  to  Sue. — The  payee  of  a  lost  note  which 
is  negotiable  and  payable  to  him  or  bearer  cannot  sustain  an  action  at 
law  to  recover  the  amount;  a  court  of  equity  alone  can  give  relief: 
Adams  v.  Edmunds,  55  Vt. 

Broker.    See  Agent. 

Constitutional  Law.    See  Municipal  Corporations, 

Regulation  of  Commerce — Prohibition  of  Sale  of  Oleomargerine, — 
The  act  prohibiting  the  manufacture  or  sale  of  oleomargerine  or  any  other 
article  in  imitation  of  butter  or  cheese,  is  constitutional :  State  v.  Ad- 
dington,  77  Mo. 

State  enactments  which  have  the  effect  of  regulating  commerce  between 
the  states  are  not  obnoxious  to  that  provision  of  the  constitution  of  the 
United  States  which  declares  that  ^'  Congress  shall  have  power  to  reg- 
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ulate  commerce  with  foreign  nations  and  among  the  several  states  and 
with  the  Indian  tribes/'  unless  they  conflict  with  regulations  on  tbe 
same  subject  prescribed  by  Congress :  Id. 

Prohibition  of  Sale  of  Patented  Articles. — For  the  purpose  of  pro- 
motiug  the  public  welfare  the  legislature  has  power  to  regulate  or  forbid 
the  sale  of  patented  articles,  to  the  same  extent  as  articles  not  patented, 
if  no  discrimination  is  made :  Palmer  v.  State^  38  or  39  Ohio  St. 

License  on  Ferry-boats — Exemption  from  Taxation — Police  Power- 
Regulation  of  Commerce — Tonnage  Duty. — Defendant  was  authoriwd 
by  its  charter,  granted  in  Illinob,  to  run  a  ferry  between  St.  Louis  aod 
East  St.  Louis;  a  section  of  one  of  the  incorporating  acts  provided 
'*  that  the  ferry  established  shall  be  subject  to  the  same  taxes  as  are 
now,  or  hereafter  may  be,  imposed  on  other  ferries  within  this  state  aod 
under  the  same  regulations  and  forfeitures."  Heldy  that  the  meaoiog 
of  this  was  that  the  ferry,  having  only  one  of  its  landings  in  the  state 
of  Illinois,  was  ta  be  subject  to  the  same  taxation  as  ferries  wholly 
within  the  state ;  and  the  most  that  can  be  claimed  is  that  it  exempted 
the  ferry  company  from  any  other  taxation  and  exactions  than  such  as 
were  imposed  on  like  property  similarly  situated  :  Ferry  Co.  v.  E<ut  St 
Louis,  S.  C.  U.  S.,  Oct.  Term  1882. 

There  was  a  proviso  in  the  charter  that  nothing  therein  should  inter- 
fere with  the  power  of  any  existing  municipal  corporation,  or  any  there- 
after created,  to  exercise  all  such  powers  of  police  as  might  be  properly 
conferred  on  a  city  corporation.  Held,  that  the  imposition  of  a  liceose 
fee  of  8100  per  boat  by  the  city  of  East  St.  Louis  under  its  charter, 
was  an  exercise  of  police  power  within  the  meaning  of  the  proviso,  aod 
was  not  a  regulation  of  commerce  or  a  duty  of  tonnage  within  the  meao- 
ing  of  the  Constitution  of  the  United  States :  Id. 

The  enrolment  and  licensing  of  the  boats  under  the  laws  of  the 
United  States  did  not  exclude  the  right  to  impose  the  license  in  ques- 
tion, the  power  to  regulate  commerce  among  the  several  states  not  inter- 
fering with  the  police  powers  of  a  state  in  granting  ferry  licenses :  •/»• 

Contract.    See  Equity. 

Corporation. 

Deed — Signature — Seal. — The  granting  clause  of  a  deed,  the  record 
of  which  was  offered  in  evidence,  was  as  follows :  "  Know  all  men  by 
these  presents  that  the  W.  K.  Land  Company,  by  S.  H.,  president,  and 
T.  S.  C,  secretary,  *  *  *  has  granted,"  &c.  The  attestation  clause  and 
signatures  were  as  follows  :  **  In  witness  whereof,  we  hereunto  subscnbe 
our  names  and  affix  our  seals."  (Signed)  "  8.  H.,  president,  (Scroll)  J 
T.  S.  C,  secretary  (Scroll)  ;  W.  K.  Land  Company  (Scroll)."  The  cer- 
tificate of  acknowledgment  stated  that  S.  H.,  president,  and  T.  3-  ^  > 
secretary,  "acknowledged  that  they  executed  and  delivered  the  same  as 
their  voluntary  act  and  deed."  Held,  that  the  deed  was  the  deed  of  tn^ 
corporation.  The  form  of  signature  did  not  make  it  the  individual  dc^ 
of  S.  H.  and  T.  S.  C. ;  and  one  of  the  seals  appearing  on  the  reco 
would  be  presumed  to  be  the  seal  of  the  corporation  :  City  of  K(^^^ 
V.  Hannibal  dh  St.  Joseph  Railroad  Co.,  77  Mo. 
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Criminal  Law.    See  Extradition, 

Alibi — Burden  of  Proof. — Where  the  evideoce  tends  to  prove  the 
eommissioD,  by  the  defeDdant,  of  the  crime  charged  in  the  indictment, 
at  a  particular  time  and  place,  and  the  defendant  offers  evidence  tending 
to  show  that  at  such  time  he  was  at  another  place,  it  is  error  for  the 
court  to  charge  the  jurj  that  testimony  tending  to  show  such  alibi  was 
Dot  to  be  considered,  unless  it  established  the  fact  by  a  preponderance 
of  evidence.  The  burden  of  proof  w«is  not  changed  when  the  defendant 
undertook  to  prove  an  alibi,  and  if,  by  reason  of  the  evidence  in  rela- 
tion to  such  alibi f  the  jury  should  entertain  reasonable  doubt  as  to  the 
defendant's  guilt,  he  should  be  acquitted,  although  the  jury  might  not 
be  able  to  find  that  the  alibi  was  fully  proved  :  Walten  v.  State,  38  or 
39  Ohio  St. 

Perjury — Sect.  5392  Reo,  StatM.  construed. — The  defendant,  who  was 
clerk  of  a  circuit  and  district  court,  was  indicted  for  perjury  in  swear- 
ing before  the  district  judge  to  his  emolument  returns  and  an  account 
for  services  rendered  to  the  United  States :  Held,  that  this  instrument 
was  a  ^'written  declaration"  or  **  certificate"  within  the  meaning  of  sect. 
5392  of  the  Revised  Statutes :  United  States  v.  Ambrose,  S.  C.  U.  S., 
Oct.  Term  1882. 

Deed.     See  Corporation, 

Equity.     See  Insurance. 

Reformation  of  Contract. — By  a  written  agreement  between  S.  and 
E.,  S.  agreed  to  convey  land  to  E.,  ^^  subject  to"  an  incumbrance  on  it 
of  $9000,  and  E.  agreed  to  pay  to  S.  $15,000,  by  conveying  to  him  land, 
soQie  of  it  *'  subject  to"  an  incumbrance.  Without  any  further  bargain, 
S.  delivered  to  E.  a  deed,  conveying  the  land  ''  subject  to"  the  incum- 
brance, and  also  containing  a  cfause  stating  that  E.  assumes  and  agrees 
to  pay  the  debt  secured  by  the  incumbrance,  as  part  of  the  consideration 
of  the  conveyance.  E.,  being  ill,  did  not  read  the  clause  in  the  deed 
respecting  the  assumption  of  the  debt,  but  discovered  it  afterwards,  and 
promptly  brought  this  suit  to  have  the  deed  reformed.  He  had  made 
two  payments  of  interest  on  the  incumbrance.  In  the  negotiations  prior 
to  the  agreement,  S.,  through  his  agent,  had  solicited  E.  to  assume  and 
•  agree  to  pay  the  incumbrance,  but  E.  refused.  S.  understood  the  differ- 
ence in  meaning  between  the  two  forms  of  expression.  D.,  the  owner 
of  the  incumbrance,  was  no  party  to  the  transaction,  and  had  done  noth- 
ing in  reliance  on  the  deed.  Held  (1),  The  agreement  created  no  lia- 
bility on  the  part  of  E.  to  pay  the  debt  to  D. ;  (2)  there  was  a  departure 
in  the  deed,  through  mutual  mistake,  from  the  terms  of  the  actual  agree- 
ment ;  (3)  under  the  special  circumstances  of  the  case  E.  had  a  right 
to  presume  that  the  deed  would  conform  to  the  written  agreement,  and 
was  not  guilty  of  such  negligence  or  laches  in  not  observing  the  provis- 
ions of  the  deed  as  should  preclude  him  from  relief,  nor  was  he  guilty 
of  any  laches  in  seeking  a  remedy ;  (4)  the  payment  by  E.  of  interest 
on  the  incumbrance  was  not  inconsistent  with  his  not  having  assumed 
the  payment  of  the  debt ;  (5)  E.  is  entitled  to  have  the  deed  reformed  : 
Elliott  V.  Sackett,  S.  C.  U.  S.,  Oct.  Term  1882. 

Relief  against  Unconscionable  Contract. — A.,  who  was  of  improvident 
habits  and  unskilled  in  affairs,  applied  to  B.,  a  real  estate  and  mortgage 
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broker,  to  procure  a  loan,  having  previously  had  loans  from  him.  B. 
prolonged  the  negotiations  for  a  month,  objecting  to  the  security  offered, 
which  was  an  undivided  interest  worth  some  810,000  in  inherited  realty, 
and  finally  loaned  A.  $2000  instead  of  $1000,  the  sum  originally  re- 
quested by  B.,  taking  from  A.  a  note  for  the  payment  of  $2000,  six 
months  after  date,  with  interest  at  the  rate  of  five  per  cent,  per  month, 
payable  monthly  in  advance  till  said  principal  sum  is  paid,  whether  at 
or  after  maturity,  and  all  instalments  of  interest  in  arrear  to  carry  inter- 
est at  the  same  rate  till  paid/'  The  note  was  endorsed  of  its  date, 
Received  one  month's  interest  to  December  18th  1879,  $100.  When 
this  transaction  took  place  a  statute  allowed  parties  to  make  their  own 
agreements  as  to  interest,  and  prescribed  six  per  cent,  in  the  absence  of 
any  agreement.  Subsequently  A.  filed  a  bill  in  equity  against  B.  to 
redeem  the  mortgage  and  to  reduce  the  rate  of  interest :  Beld,  that  in 
the  relation  of  the  parties  B.  had  taken  an  unconscionable  advantage  of 
A.,  and  that  A.  was  entitled  to  relief:  Heldf  further^  that  the  case 
should  bo  referred  to  a  master  to  fix  a  reasonable  rata  of  interest,  not 
less  than  six  per  cent.,  on  the  note  and  unpaid  instalments  of  interest, 
and  to  report  the  amount  due :  Brown  v.  Hall,  14  R.  I. 

.  Injunction  against  Suit  at  Law —  When  not  Granted. — A  bill  in  equity 
was  filed  to  enjoin  an  action  at  law  because :  1.  The  election  was  on  a 
judgment  which  had  been  satbfied.  2.  The  judgment  creditor  was 
guilty  of  laches  in  delaying  to  bring  his  action.  3.  The  action  was  ma- 
liciously brought  to  harass  and  oppress.  On  demurrer  to  the  bill :  Hdd^ 
that  the  demurrer  should  be  sustained.  As  to  the  first  allegation  of  the 
bill  the  remedy  at  law  was  complete.  As  to  the  second,  equity  will  not 
enjoin  an  action  at  law  because  delayed,  if  brought  within  the  statutory 
period  of  limitation.  As  to  the  third,  equity  will  not  enjoin  the  prose- 
cution of  legal  rights  because  the  pros^utor's  motives  are  malicious: 
Clark  V.  Ciavp,  14  R.  I. 

Evidence.     See  Criminal  Law;   WiU, 

Sending  Letter  through  Mail — Proof  o/,  admissible. — In  an  action 
for  the  price  of  goods  sold,  upon  the  issue  whether  the  plaintiff  sent  a 
bill  of  the  goods  by  mail  to  the  defendant  and  the  defendant  received 
it,  evidence  is  admissible  that  upon  the  envelope  containing  the  bill  was 
printed  a  request  for  a  return  of  the  letter  to  the  post-office  address  of 
the  plaintiff,  if  not  called  for  in  ten  days,  and  that  it  was  not  returned  to 
him  :  Heddon  v.  Roberts,  134  Mass. 

Extradition.     See  Process. 

Detention  for  different  Crime. — A  person  extradited  under  the  pro- 
visions of  the  treaty  of  1842,  between  the  United  States  and  Great 
Britain,  cannot  be  detained  in  custody  and  prosecuted  for  a  different 
crime  than  the  one  specified  in  the  warrant  of  extradition :  State  ▼. 
Vanderpool,  38  or  39  Ohio  St. 

The  provisions  of  this  treaty  are  part  of  the  law  of  the  land,  enforce- 
able by  the  judicial  tribunals  of  this  state  in  behalf  of  a  person  so 
detained  and  prosecuted  :  Id. 

Fraud. 

Suit  by  Party  to  Fraud —  When  entitled  to  recover. — A  party,  whether 
plaintiff  or  defendant,  at  law  or  in  equity,  who  can  make  oat  his  case 
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without  introducing  into  it  a  fraud  in  which  his  opponent  and  himeelf 
participated,  will  obtain  relief  in  spite  of  any  effort  on  the  part  of  such 
opponent  by  plea  or  offer  of  proof  to  set  up  such  fraud:  Chaffee  v.  Sprague^ 
14  R.  I. 

On  a  bill  in  equity  to  foreclose  a  pledge,  the  respondent  submitted  to 
the  court  for  allowance  issues  to  the  jury  whether  the  pledge  was  not 
given  with  intent  to  defraud  the  respondents'  creditors :  Held^  that  the 
issues  should  not  be  allowed :  Id, 

Frauds,  Statute  op. 

Guaranty  of  Note  of  Third  Person  given  for  Guarantor's  Debt, — An 
oral  guaranty  of  the  payment  of  the  note  of  a  third  person,  given  in 
payment  of  a  debt  of  the  guarantor,  is  within  the  Statute  of  Frauds, 
even  if  the  principal  object  of  the  transaction  is  the  payment  of  the 
guarantor's  own  debt :  Down  v.  Swettj  134  Mass. 

Gift. 

Donatio  Chtixa  Mortis — What  constitutes. — ^To  support  a  donatio 
causa  niortis  there  must  be  a  delivery  of  the  subject  by  the  donor  as  a 
gift,  and  the  delivery  must  be  such  as,  in  ease  of  a  gill  inter  vivoSy 
would  invest  the  donee  with  the  title:  McCord  v.  McCord,  77  Mo. 

Where  a  father  in  his  last  illness  placed  a  package  of  money  in  the 
possession  of  his  son  to  take  care  of,  and  some  days  afterward  directed 
the  son,  in  case  he  should  not  get  well,  to  take  the  money  and,  after 
paying  funeral  expenses,  &c.,  to  divide  the  remainder  equally  between 
himself  and  certain  of  his  brothers  and  sisters :  Held^  that  the  only  de- 
livery ever  made  by  the  father  being  by  way  of  bailment  and  not  in 
execution  or  contemplation  of  a  gifl,  there  was  no  donatio  causa 
mortis:  Id,  • 

Husband  and  Wife. 

Divorce — Alimony — Power  to  modify  yiK/jrwien^— Jurisdiction  to 
award  alimony  in  divorce  proceedings  is  purely  statutory.  Hence  when 
a  judgment  for  alimony  has  been  made  without  reserve,  and  the  time 
within  which  a  new  trial  can  be  had  has  elapsed  and  there  is  no  statutory 
provision  for  modifying  the  judgment,  the  judgment  is  final  and  cannot 
be  changed :  Sammis  v.  Medhury^  14  R.  I. 

C.  obtained,  in  1879,  a  divorce  a  vinculo  from  her  husband  G.,  and  a 
decree  awarding  her  one-half  the  rents  of  O.'s  realty  for  her  life,  and 
one-half  G/s  personalty  as  alimony ;  also  one-half  the  rents  of  0/s 
realty  and  one-half  G.'s  personalty  as  a  provision  for  her  children  by 
Qt.  C.  subsequently  married  again,  and  in  1883  G,  petitioned  for  a 
reduction  in  the  amount  of  alimony,  claiming  that  C.'s  husband  was  well 
able  to  support  her  and  that  at  the  trial  of  the  divorce  petition  G.  was 
absent  from  the  state,  and  through  accident  and  mistake  was  not  pre- 
sent. Heldy  that  the  court  had  no  jurisdiction  to  consider  the  petition  : 
Id. 

Insurance. 

Refusal  of  Company  to  receive  Premiums— Remedy  in  Equity — 
Waiver  of  Stipulation  for  Forfeiture — Course  of  Business. — Where  an 
insurance  company  refuses  to  receive  from  the  assured  a  premium  on  a 
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life  policy,  on  the  grouad  that  the  policy  has  lapsed  hy  reason  of  tho 
non-payment  of  such  premium  on  the  day  stipulated  for  its  payment, 
and  the  assured  claims  that  the  company  has  waived  the  right  to  assert 
such  forfeiture,  equity  has  jurisdiction  to  determine,  on  the  petition  of 
the  assured,  the  rights  of  the  parties  under  such  policy,  and,  if  the  pol- 
icy is  found  to  he  in  force,  to  compel  the  company  to  receive  the  pre- 
miums thereon  and  issue  renewal  receipts :  Nat,  Life  Ins,  Co,  v.  TV/- 
lidye,  38  or  39  Ohio  Sl 

Although  a  life  policy  and  the  renewal  receipts  may  contain  a  stipu- 
lation or  notice  that  agents  of  the  company  shall  not  have  authority  to 
waive  forfeitures  where  premiums  have  not  been  paid  on  or  before  the 
day  designated  for  their  payment,  yet  the  course  of  business  between 
the  agent^  the  assured  and  the  company,  in  giving  effect  to  payments 
made  when  overdue,  may  be  such  that  the  company  will  be  precladed 
from  objecting  to  a  payment  tendered  when  overdue,  where  no  notice 
had  been  given  the  assured  that  in  the  future  such  overdue  payments 
would  not  be  received,  and  where  no  part  of  the  last  eight  premiums, 
all  of  which  had  been  received  by  the  agent  when  overdue,  had  been 
returned  by  the  company  :  Id, 

Accident  Policy —  Unnecesiary  Exposure  to  Danger, — Under  a  policy 
of  insurance  against  accident,  providing  that  no  claim  shall  be  made 
under  it  when  the  death  or  injury  may  have  happened  in  consequence 
of  exposure  to  any  obvious  or  unnecessary  danger,  and  containing  a  con- 
dition that  the  assured  is  required  to  use  all  due  diligence  for  personal 
safety  and  protection,  no  recovery  can  be  had  for  the  death  of  the  as- 
sured, which  is  caused  by  his  being  struck  by  a  railroad  train,  while 
running  along  the  tracks  in  front  of  it  in  the  night  time,  for  the  pur- 
pose of  getting  on  a  train  approaching  in  an  opposite  direction  on  a  par- 
allel track:   Tuttle  v.  Ins,  Co.^  134  Mass. 

Waiver  of  Proofs — Rule  of  Construction  of  Policy, — It  is  well  settled 
that  if  a  party  insured  calls  upon  the  insurer  to  pay  his  loss,  and  the 
latter  makes  no  specific  objection  to  the  form  or  sufficiency  of  such 
proofs  of  loss  as  are  offered,  or  to  the  entire  neglect  to  furnish  such 
proofs,  in  season  for  the  claimant  to  repair  his  error,  but  declines  to  pay 
the  claim  upon  other  grounds,  he  will  be  estopped  from  setting  up  de- 
fects in  the  proof  of  loss  as  a  defence  to  the  claim,  being  presumed  to 
have  waived  them,  or  the  most  that  the  insurer  can  claim  is  that  the 
question  of  waiver  may  go  to  the  jury  :  Mostly  v.  Mut,  Fire  Ins.  Co-^ 
55  Vt. 

Policies  are  construed  liberally  in  respect  to  the  insured,  strictly  in 
respect  to  the  company ;  thus,  where  the  subject  of  insurance  was  only 
"  goods  and  groceries,"  and  there  was  a  clause  in  the  policy  that  th^ 
keeping  of  gunpowder  for  sale  or  on  storage  "  upon  or  in  the  piemisc^ 
insured,"  the  court  held  that  the  meaning  of  the  word  "  premises,'  M 
used  in  the  policy  was  '^  lands  and  tenements ;"  that  it  did  not  include 
**  goods  and  groceries;"  and,  therefore,  if  gunpowder  had  been  kept  on 
''  premises"  not  insured,  it  would  not  vitiate  the  policy  :  Id, 

Interest. 

How  calculated  on  Judgment  under  Texcu  Stctiute —  What  is  a  pon\ 
tract  bearing  a  Specified  Interest. — A  note  was  given  for  the  principal 
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debt,  with  interest,  added  to  the  date  of  maturity,  at  the  rate  of  twenty 
per  cent. :  a  statute  of  Texas  provided  that  *'  all  judgments  *  *  * 
shall  bear  interest  at  the  rate  of  eight  per  cent,  per  annum,  from  and 
after  the  date  of  the  judgment,  except  when  the  contract  upon  which 
the  judgment  is  founded  bears  a  specified  interest  greater  than  eight 
per  cent  per  annum,  and  not  exceeding  the  highest  rate  of  conventional 
interest  permitted  by  law  (twelve  per  cent.),  in  which  case  the  judgment 
shall  bear  the  same  rate  of  interest  specified  in  such  contract  and  after 
the  date  of  such  judgnent:''  Heldj  that  a  judgment  on  the  above  note 
only  bore  interest  at  eight  per  cent. :  Ewell  v.  Daggi^  S.  C.  U.  S.,  Oct. 
Term  1882. 

Judgment.    See  Accord, 

Libel. 

Explanation  of  Ldngvage — Evidence. — In  an  action  for  a  libel  where 
the  language  used  is  ambiguous  or  ironical,  the  plaintiff's  acquaintances 
may  state  their  understanding  as  to  whom  the  libellous  charge  refers,  and 
what  it  imputes  :  Knapp  v.  Fuller ^  55  Vt. 

The  defendant,  after  suit  was  brought,  published  another  article  re- 
ferring to  the  plaintiff  by  name.  It  was  admissible  to  show  the  animv>8 
in  publishing  the  first  article :  Id, 

Also,  what  one  of  the  defendants  said,  a  few  days  afler  the  first  pub- 
lication, manifesting  a  hostile  feeling  towards  the  plaintiff,  was  admissi- 
ble :  Id. 

Limitations,  Statute  op. 

PromisMory  Note — What  is  not. — An  instrument,  signed  by  the  maker 
and  witnessed  by  a  third  person,  stating  that  the  maker  had  received  of 
8.  a  horse,  for  which  he  promised  to  pay  S.  or  order  a  sum  named  in 
one  month  from  date,  ^^  said  horse  to  be  and  remain  the  entire  and  abso- 
lute property  of  the  said  S.  until  paid  for  in  full  by  me,"  is  not  a  pro- 
missory note,  and  an  action  upon  it  cannot  be  maintained  which  is 
brought  more  than  six  years  after  its  date;  Sloan  v.  Jfo6\iWy,  134 
Mass. 

Mortgage  to  secure  Note — Foreclosure  after  six  Years. — An  action  to 
foreclose  a  mortgage,  given  to  secure  a  note,  may  be  commenced  at  any 
time  within  twenty-one  years  after  its  execution,  notwithstanding  the 
note  is  barred  by  the  Statute  of  Limitations :  Riddle  v.  Howenstein,  38 
or  39  Ohio  St. 

Award — Specialty. — An  award  under  seal  is  a  specialty  within  the 
meaning  of  the  Statute  of  Limitations  ]  and  this  is  so  though  the  sub- 
mission was  by  parol :  lialnon  v.  Balnon,  55  Yt. 

Mortgage.     See  Limitations,  Statute  of 

Growing  Crops — Chattel  Mortgage. — The  owner  of  land  may  make  a 
valid  chattel  mortgage  of  a  growing  crop  that  he  has  planted,  which  is 
superior  to  the  lien  acquired  by  another  creditor's  subsequent  attach- 
ment :  Kimball  v.  Sattley,  55  Vt. 

The  mortgagor  of  a  farm,  in  possession,  and  after  condition  broken, 
may  make  a  valid  chattel  mortgage  of  the  growing  grass  thereon,  which 
is  superior  to  the  lien  acquired  by  another  creditor's  subsequent  attach- 
ment :   Id. 
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Municipal  Corporations. 

Right  to  issue  Bonds  in  aid  of  a  Railroad — Meaning  of  Phrau 
"  near  such  township" — Estoppel — Res  Adjudicata. — Under  an  act  of  the 
legislature  of  Missouri,  county  courts  were  authorized  to  subscribe,  in 
behalf  of  townships  in  their  respective  counties,  to  the  capital  stock  of 
any  railroad  company  within  that  state,  "  building  or  proposing  to  build 
a  railroad  into,  through  or  near  such  township,''  and  to  issue  bonds  in 
the  name  of  the  county  in  payment  of  such  subscription.  Tbere  was  a 
vote  of  a  township  in  favor  of  issuing  bonds  in  aid  of  a  particular  rail- 
road company.  The  subscription  was  made  and  the  bonds  issued,  recit- 
ing that  they  were  authorized  by  a  vote  of  the  people,  and  were  issued 
under  and  pursuant  to  an  order  of  the  county  court  by  authority  of  the 
act.  When  the  vote  was  taken  and  the  bonds  issued,  the  companydid 
not  propose  to  build  a  road  into  or  through  the  township,  but  it  was  pro- 
posing to  build  one  from  a  point  nine  miles  distant  from  the  township  to 
a  further  distance.  Interest  on  the  bonds  was  paid  for  three  years.  In 
a  suit  on  coupons  of  the  bonds  by  a  bona  fide  holder  for  value :  EM, 
that  the  courts  should  acquiesce  in  the  determination  by  the  qualified 
voters  and  the  local  authorities  that  the  proposed  road  was  near  the 
township,  and  hold  that  there  was  legislative  authority  for  issuing  the 
bonds :  Kirkhride  v.  Lafayette  County^  8.  C.  U.  S.,  Oct.  Term  1882. 

Ordinance —  Validity — Disposal  of  Bodies  of  Dead  ^ntma&.— Under 
the  constitution  of  this  state,  a  city  ordinance  is  void  which  undertakes 
to  confer  upon  one  person  the  right  to  remove  and  convert  to  bis  own 
use  the  carcasses  of  all  dead  animals,  not  slain  for  food,  found  within 
the  limits  of  the  city,  to  the  exclusion  of  the  right  of  the  owners  of  the 
same  to  remove  and  use  them  before  they  become  a  nuisance :  Ri^ 
Rendering  Co,  v.  Behr^  11  Mo. 

National  Bank. 

Power  to  Loan  on  Security  of  Warehouse  Receipt. — A  national  bank 
has  power  to  lend  money  upon  the  note  or  other  personal  obligation  of 
the  borrower  secured  by  the  pledge  of  a  warehouse  receipt  for  merchan- 
dise as  collateral  security :  Cleveland  v.  First  National  Bank,  38  or  39 
Ohio  St. 

Negligence. 

Contributory — Failure  to  look  before  crossing  Highway. — ^lo  an  ac- 
tion for  personal  injuries  occasioned  to  a  woman  sixty-seven  years  old, 
by  being  knocked  down  by  a  horse  and  wagon,  while  crossing  a  street 
on  some  flagstones  at  a  point  where  the  street  forms  a  junction  witb  two 
other  streets,  all  much  travelled,  in  the  compact  part  of  a  city,  the  fact 
that,  before  attempting  to  cross  and  while  crossing,  she  did  not  look  up 
or  down  the  street  but  straight  ahead,  is  not  conclusive  evidence  of  a 
want  of  due  care  on  her  part ;  but  the  question  is  rightly  submitted  to 
the  jury :  Shapleigh  v.  Wyman^  134  Mass. 

Contributory — Sailing  Boat  on  Sunday —  Wilful  Injury. — If  a  person 
sails  for  pleasure  in  his  yacht  on  the  Lord's  day,  in  violation  of  the  Gen. 
Stats,  c.  84,  sect.  2,  and  if,  while  he  is  so  sailing,  his  yacht  is  injured 
by  being  negligently  run  into  by  a  steamboat,  his  unlawful  act  neces- 
sarily contributes  to  the  injury,  and  he  cannot  maintain  an  action  there- 


AB8TBACT8  OF  BECENT  DECISIONS.  691 

for  against  the  owner  of  the  steamboat ;  but  if  the  act  of  those  in  charge 
of  the  steamboat,  in  running  against,  the  plaintiff's  yacht,  was  wanton 
and  malicions,  he  can  maintain  such  action,  if  they  were  actiug  within 
the  general  scope  of  their  employment,  and  were  executing  their  mas- 
ter's business :  Wallace  v.  Merrimack  River  Nav,  and  Ex.  Co.,  134 
Mass. 

Pabtnersbip. 

Marshalling  of  AMseti —  When  refused. — Three  railroads  were  opera- 
ting under  a  partnership  arrangement  three  lines  of  road.  B.  obtained 
a  judgment  against  one  of  the  railroads  for  injuries  received  through 
its  neglect,  not  knowing  of  the  partnership.  He  levied  his  execution 
on  an  engine,  tender  and  baggage  car,  owned  by  the  three  companies, 
and  the  same  were  sold  to  his  agent,  L. ;  and  he  had  also  levied 
upon  another  engine  owned  by  the  same  companies,  and  had  adver- 
tised it  for  sale,  when  he  was  enjoined.  A  bill  having  been  brought 
setting  up  the  superior  rights  of  partnership  creditors,  held,  although 
the  rights  of  partnership  creditors,  as  a  rule  in  eauity  are  superior 
to  those  of  the  individual  creditors,  yet  the  court  will  not  enjoin  where 
equities  are  equal,  or  where,  as  in  this  case,  it  does  not  clearly  appear 
by  allegation  or  proof  that  the  partnership  indebtedness  existed  at  the 
time  the  property  was  seised  on  execution,  or,  especially,  under  the 
special  provisions  of  our  statute,  R.  L.  sect.  3443,  whereby  a  passen- 
ger, injured  through  the  negligence  of  a  railroad  company,  has  a  right 
in  attaching  cars,  engines,  &c.,  superior  to  the  general  equity  of  the 
partners :  Lamoille  Vol.  Railroad  Co.  v.  Bixhy,  55  V t. 

Payment. 

« 

Acceptance  of  Promise  of  Third  Person. — The  simple  acceptance,  by 
suit  or  otherwise,  by  a  third  person,  of  a  promise  made  to  pay  a  debt 
due  such  third  person  from  another,  will  not  operate  to  release  such 
other  person  from  liability  to  such  third  person  on  account  of  such  debt. 
To  extinguish  the  obligation  of  the  original  debtor,  it  must  appear  that 
the  subsequent  obligation  was  accepted  in  lieu  of  his ;  otherwise  the 
second  obligation  will  be  regarded  only  as  collateral  and  additional  to 
the  first :  Briscoe  v.  Callahan,  77  Mo. 

Pleading. 

Insurance-^Declaration — Conditions  in  Policy. — In  an  action  on  a 
policy  of  insurance  it  is  not  necessary  to  set  out  in  hmc  verba  in  the  de- 
claration the  several  conditions  in  the  policy,  and  then  allege  perform- 
ance ;  or  to  prove  that  the  insured  did  not  die  in  a  duel,  or  while 
employed  on  a  railroad,  &c. :  Tripp  v.  The  Vermont  Life  Ins.  Co., 
55  Vt. 

Presumption. 

Of  Death  from  Absence. — There  is  no  presumption  of  law  that  a  man 
who  disappeared  at  an  unknown  date  in  the  year  1809,  was  dead  on  the 
29th  day  of  April  1816 :  Dean  v.  Bittner,  77  Mo. 

Process. 

Service  of  on  one  brought  within  Jurisdiction  by  Writ  of  Extradition. 
— W.,  a  citizen  of  Pennsylvania,  was  extradited  from  that  sUte  upon  a 
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reqaisitioQ  issued  by  the  goverDor  of  Ohio,  upon  application  of  C,  A. 
&  Co.,  in  a  criminal  prosecution  instituted  by  them  in  [lamilton  coantj. 
Heldj  that  the  service  of  a  summons  and  an  order  of  arrest,  issued  ia 
a  civil  action  brought  by  C,  A.  &  Co.  against  W.,  and  made  upooW. 
directly  after  he  had  entered  into  a  recognisance  to  appear  before  the 
Court  of  Common  Pleas  at  its  next  term,  and  before  coDviction  and 
before  he  had  an  opportunity  to  return  to  his  home,  was  rightfuUj  set 
aside :   Compton  v.  WiUer,  38  or  39  Ohio  St. 

Sale.     See   Tender. 

Conditional  Sale —  Waiver — Demand. — By  a  conditional  sale  of  i 
wagon  if  the  vendee  failed  to  pay  the  note  according  to  its  tenor, be  for- 
feited what  he  had  paid,  and  the  vendor  could  take  the  wagon.  There 
was  a  failure  to  fully  pay ;  but  the  vendor  allowed  the  wagon  to  remain 
with  the  vendee ;  and  he  accepted  payments  afler  the  last  instalment  was 
due.  Without  making  a  demand  he  brought  suit  to  recover  tbe  balance 
of  the  note,  attaching  the  wagon  and  holding  it  by  virtue  of  tbe  attach- 
ment until  the  trial  commenced,  when  he  entered  a  nonsuit,  and  claimed 
to  hold  it  under  the  written  contract.  Held^  if  a  demand  were  neces- 
sary the  bringing  of  the  suit  was  sufficient:  Matthews  v.  2/ucta, 55  Vt 

By  making  the  attachment  the  defendant  did  not  waive  bis  right  to 
the  wagon  under  the  conditional  sale ;  nor  was  he  estopped  from  assert- 
ing his  right:  Id, 

Nor  did  he  waive  the  causes  of  forfeiture  arising  from  default  of  pay* 
ment  by  accepting  payments  after  the  note  was  due  :  Id, 

.   Statute. 

Implied  Repeal  hy  Revision, — A  statute  revising  the  whole  subject- 
matter  of  a  former  statute  and  evidently  intended  as  a  substitute  for  it, 
although  it  contains  no  express  words  to  that  effect,  repeals  tbe  former: 
State  v.  Roller^  11  Mo. 

Sunday.     See  Negligence. 
Surety. 

For  Administrator  in  Replevin  S'iit — Claim  against  Ettate.—lf  ^ 
surety  in  a  replevin  bond  given  by  an  administrator  pay  a  judgment  in 
the  action  against  the  administrator,  he  will  be  entitled  to  recover  the 
amount  from  the  sureties  in  the  probate  bond  of  the  administrator: 
State  V.  Farrar^  11  Mo. 

Tender. 

Of  Performance —  When  not  required. — Where  a  party  contracts  to 
deliver  personal  property  at  a  given  time  and  place,  and  is  ready  and 
willing  to  comply  with  the  terms  of  his  contract  at  the  contract  time 
and  place  agreed  upon  and  so  notifies  the  other  party  to  the  contract, 
who  then  and  there  declares  ttiat  the  property  if  tendered  would  not  be 
accepted  by  reason  of  an  alleged  defect  therein,  such  party  may  main- 
tain an  action  for  breach  of  the  contract  without  actual  tender  of  the 
property  as  required  by  the  therms  of  the  contract :  TuUos  v.  Rogen,  t& 
or  39  Ohio  St. 


ABSTRACTS  OF  RECENT  DECISIONS.  698 

Tort. 

Joint  Defendants — Apportionment  of  Verdict. — In  an  action  of  tort 
against  several  defendants  jointly  charged,  the  verdict  cannot  he  appor- 
tioned among  those  found  guilty,  each  being  liahle  in  solido  without 
reference  to  the  degree  in  which  he  contributed  to  tlie  tort :  Keegar 
V.  Hayden^  14  R.  I. 

Trespass. 

Waste — Permission  of  Person  in  Possession. — The  action  of  trespass 
does  not  lie  for  waste  committed  upon  land  by  permission  of  a  person 
actually  in  possession,  though  the  possession  be  unlawful.  The  remedy 
is  an  action  of  unlawful  detainer,  in  which  the  party  lawfully  entitled 
may  recover  as  well  the  waste  and  injury  committed  as  the  possession  : 
Hawkins  v.  Rohy^  77  Mo. 

Trover. 

Conditional  Sale — Partial  Payment — Set  off — The  plaintiff  sold  a 
herd  of  cattle  conditionally,  taking  a  note  therefor  for  $837. 50  and  a 
lien  by  which  they  were  to  remain  his  until  the  note  was  ^*  fully  paid." 
The  vendee,  without  the  knowledge  of  the  plaintiff,  sold  a  part  of  the 
cattle  to  the  defendants,  who  paid  him,  and  he  paid  the  plaintiff,  the 
plaintiff  endorsing  it  on  the  note.  In  an  action  of  trover,  the  note  re- 
maining unpaid,  held,  that  the  defendants  were  liable ;  and  that  the 
money  paid  by  them  could  not  be  allowed  in  mitigation  of  damages  : 
Morgan  v.  Kidder,  55  Vt. 

Evidence  was  not  admissible  in  mitigation  of  damages  to  show  that 
the  identical  bank  bills  paid  for  the  cattle  were  sent  to  the  plaintiff,  he 
being  ignorant  of  the  sale :  Id, 

Plevin  V.  HenshaU,  25  E.  C.  L.  21,  distinguished:  Id. 

Trust.    See  WUl 

Discretion  as  to  Payment  to  Cestui  que  IVust —  When  controlled  by 
the  Court, — The  testator  willed  both  realty  and  personalty  to  each  of  his 
two  sons.  Afterwards,  being  dissatisfied  with  the  conduct  of  one  of 
them,  he  used  the  following  words  in  a  codicil  to  the  will :  '*  I  do  hereby 
revoke  the  said  legacies  by  my  said  will  given  to  my  said  son,  Jerome 
C.  Bacon,  and  I  do  give  to  my  son,  Delos  M.  Bacon,  all  of  said  legacies 
in  trust,  as  follows;  that  the  same  be  kept  by  the  said  Dclos  M.  until  in 
tlie  judgment  of  the  said  Delos  M.  the  said  Jerome  C.  shall  prove  him- 
self worthy  of  receiving  the  same,  and  then  and  not  till  then  to  deliver 
the  same  to  the  said  Jerome  C.  Bacon.  It  is  further  my  will  that  if  my 
said  son,  Delos  M.,  shall  not  at  any  time  judge  it  best  to  deliver  said 
property  to  my  said  son,  Jerome  C,  that  the  same  shall  be  and  remain 
the  property  of  my  said  son,  Delos  M.,  and  his  heirs  forever."  A  bill 
having  been  brought  by  the  beneficiary  to  compel  a  surrender  of  the 
trust  estate,  held,  1.  It  is  an  express  trust  for  the  benefit  of  the  orator, 
on  condition  that  he  proves  himself  worthy  to  have  it  executed  in  his 
favor,  of  which  worthiness  the  trustee  is  mado  the  judge.  2.  But  he 
is  not  the  sole  arbiter.  His  motives  may  be  inquired  into.  The  trustee 
caunot  exercise  his  discretion  and  judgment  from  fraudulent,  selfish  or 
other  improper  motives ;  nor  can  he  refuse  to  exercise  them  from  such 
motives;  bat  he  most  act  bona  fide,  with  a  simple  view  to  carry  out  the 
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intentioo  of  the  tesf-ator ;  aod  the  court  will  control  his  jndgmeDt  and 
discretion  to  the  extent  of  compelling  an  honest  exercise  thereof:  Bacon 
Y.  Bacon,  55  Yt. 

United  States. 

Customs  Duties — Drawback  on  Articles /or  Export  made  of  Imported 
Materials — Power  of  Secretary  of  the  Treasury — Jurisdiction  of  Court 
of  Claims. — Under  the  Act  of  Congress  of  August  5th  1861,  the  ex- 
porter of  articles  manufactured  from  imported  materials  was  entitled  to 
a  drawback  equal  in  amount  to  the  duty  paid  on  such  materials,  less 
ten  per  cent., '^  to  be  ascertained  under  such  regulations  as  shall  be 
prescribed  by  the  secretary  of  the  treasury."  The  regulations  were  duly 
established  by  the  secretary ;  but  in  this  case  the  collector,  under  in- 
structions from  the  secretary,  refused  to  do  the  acts  required  by  such 
regulations  to  entitle  the  exporter  to  the  drawback  :  Held^  1.  That  the 
right  conferred  on  the  exporter  by  the  act  of  congress  could  not  be  thus 
defeated.  2.  That  the  Court  of  Claims  had  jurisdiction  of  such  a  claim, 
as  it  was  founded  on  a  law  of  congress  and  the  facts  raised  an  implied 
contract  that  the  United  States  would  refund  to  the  importer  the  amouot 
he  paid  to  the  government :  Campell  et  al,  v.  The  United  States,  S.  C 
U.  S.,  Oct.  Term  1882. 

Customs  Duties — Goods  not  specifically  etiumerated. — Under  sect. 
2499  of  the  Rev.  Stat.  U.  S.,  when  an  article  is  found  not  enumer- 
ated in  the  tariff  laws,  the  first  inquiry  is  whether  it  **  bears  a  similitude 
either  in  material,  quality,  texture  or  use  to  which  it  may  be  applied,  to 
any  article  enumerated  ;  if  it  does,  and  the  similitude  is  substantial,  it 
is  to  be  deemed  the  same  and  charged  accordingly.  If  nothing  is  found 
to  which  it  bears  the  requisite  similitude,  an  inquiry  is  to  be  instituted 
as  to  its  component  materials,  and  a  duty  assessed  at  the  highest  rates 
chargeable  on  any  of  the  materials  :  Collector  v.  Fox,  S.  C.  U.  8.,  Oct 
Term  1882. 

United  States  Courts.    See  United  States. 

Jurisdiction — Question  arising  under  Constitution  and  Latos  of  the 
United  States — Removed  of  Causes. — An  Illinois  statute  was  construed 
by  the  Supreme  Court  of  Missouri  and  that  decision  aflerwards  pleaded 
by  way  of  estoppel  in  another  suit,  in  a  state  court  of  Missouri,  between 
the  same  parties,  where  precisely  the  same  question  was  raised.  An  alle- 
gation was  made  that  full  faith  and  credit  had  not  been  given  to  the 
public  acts  of  the  state  of  Illinois  by  the  decision  in  question,  and  the 
suit  removed  to  the  United  Sutes  Court.  Meld,  that  any  mbtake  in 
the  decision  of  the  first  case  could  only  be  corrected  by  a  proceediog 
instituted  directly  for  the  purpose,  that  the  operation  of  the  judgment 
in  that  case  as  an  estoppel  in  this  did  not  depend  on  the  constitution  or 
laws  of  the  United  States,  but  on  the  effect  of  a  judgment  under  the 
laws  of  Missouri,  and  that  there  was  consequently  no  right  of  removal: 
Railroad  Co,  v.  Ferry  Co.,  S.  C.  U.  S.,  Oct.  Term  1882. 

Will. 

Perpetuity — Fund  for  Preservation  of  Monument. — A  provision  in  » 
will;  establishing  a  fund  for  the  preservation,  adornment  and  repair  or 
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a  private  monumental  structure,  creates  a  perpetuity  for  a  use  not  char- 
itable, and  is  void :  Bates  v.  Bates,  184  Mass. 

A  right,  given  by  a  will,  to  sell  property  for  an  object  which  cannot 
be  accomplished,  cannot  itself  be  exercised  :  Id. 

OanceUcUionr— Revival  of  Former  Will — Intention — Declarations  of 
Testator. — If  a  will,  which  was  duly  executed,  and  which  contained  a 
clause  expressly  revoking  former  wills,  is  cancelled,  it  is  a  question  of 
intention,  to  be  collected  from  all  the  circumstances  of  the  case,  whether 
an  earlier  will,  which  has  not  been  destroyed,  is  revived  by  such  can- 
cellation ;  and  in  the  absence  of  affirmative  evidence  that  the  testator 
intended  to  revive  the  earlier  will  by  the  cancellation  of  the  second,  the 
earlier  will  will  be  held  not  to  be  revived  :  Pickens  v.  Davis,  134  Mass. 

Oral  declarations  of  a  testator,  made  after  the  cancellation  of  a  will, 
are  admissible  in  evidence  for  the  purpose  of  showing  whether  he  there- 
by intended  to  revive  a  former  will  which  has  not  been  destroyed :  Id. 


Ml 


LIST  OF  THE  PRINCIPAL  NEW  LAW  BOOKS. 

Barbour. — ^A  Treatise  on  the  Criminal  Law  and  Criminal  Courts  of  the 
State  of  New  York.  By  0.  L.  Barbour.  3d  ed.  2  vols.  8?o.,  pp.  1555. 
New  York:  Banks  &  Bros. 

Best. — ^The  Principles  of  the  Law  of  Evidence,  with  Elementary  Rules  for 
conducting  the  Examination  and  Cross-examination  of  Witnesses.  By  W.  M. 
Bbst.  From  seventh  English  edition,  by  Chas.  F.  Chabberlatne.  8vo. 
pp.  759.    Boston :  Soule  &  Bugbee. 

Boone. — A  Manual  of  the  Law  of  Real  Property.  Including,  also.  Gen- 
eral Rules  of  Law  relating  to  the  Purchase  and  Sale  of  Real  Property,  or 
Law  of  Vendor  and  Purchaser,  as  determined  by.  the  Leading  Courts  of  Eng- 
land and  the  United  States.  By  C.  T.  Boone.  18mo.,  pp.  536.  San  Fran- 
cisco :  Sumner,  Whitney  &■  Co. 

Browne  anb  Stewart. — Reports  of  Trials  for  Murder  by  Poisoning,  by 
Prussic  Acid,  Strychnia,  Antimony,  Arsenic  and  Anconitia.  Including  the 
Trials  of  Tawell,  W.  Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchard,  Swet- 
hurst  and  Dr.  Lamson,  with  Chemical  Introduction  and  Notes  on  the  Poisons 
used.  By  G.  L.  Browne  and  C.  G.  Stewart.  8vo.,  pp.  604.  London; 
Stevens  &  Sons. 

Chitty. — Chitty^s  Index  to  all  the  Reported  Cases  decided  in  the  Sev- 
eral Courts  of  Equity  in  England,  the  Privy  Council  and  the  House  of 
Lords,  with  a  Selection  of  Irish  Cases.  4th  ed.  Wholly  Revised,  Re-clas- 
sified and  brought  down  to  the  date  of  Publication.  Bv  W.  F.  Jones  and 
H.  E.  Hirst.    Vol.  I.    8vo.,  pp.  1042.     Boston :  Soule  &  Bugbee. 

Cuntnghavb. — A  Treatise  on  the  Law  of  Electric  Lighting.  With  the 
Acts  of  Parliament,  and  Rules  and  Orders  of  the  Board  of  Trade,  a  Model 
Provisional  Order  and  a  Set  of  Forms.  By  Henrt  Cunynghame.  8vo.,  pp. 
295.    London :  Stevens  &  Sons. 

Harrison. — An  Epitome  of  the  Laws  of  Probate  and  Divorce.  By  J.  C. 
Harrison.    2d  ed.    8vo.,  pp.  210.    London  :  Stevens  &  Haynes. 

Lawson. — Leading  Cases  Simplified,  a  collection  of  the  Leading  Cases  in 


696  MST  OP  NEW  LAW  BOOKS. 

Equity  and  Constitutional  Law.    By  John  D.  Lawsok.    8to.,  pp.  311.  Si 
Louis  :  F.  H.  Thomas. 

M alone. — A  Treatise  on  Real  Property  Trials,  showing  the  difference 
between  the  old  Action  of  Ejectment  and  the  Action  to  Record  Real  Pro- 
perty, embracing  the  Procedure,  the  Principles  of  Law  and  the  Rules  of  EtI- 
dence  which  prevail  in  Real  Property  Causes,  both  in  Law  and  Equity,  and 
the  Nature  and  Mode  of  enforcing  Trusts  (either  Express  or  by  Implication) 
with  which  Real  Property  may  be  charged.  Including  the  Doctrine  of  the 
Wife's  Separate  Estate  in  Lands,  and  the  Rights,  Incidents  and  Liabilities  of 
the  same;  and  her  General  Rights  to  Real  Estate  under  Recent  Legislation 
of  the  several  States  ;  the  Widow's  Dower ;  and  a  reference  to  the  Legisla- 
tive Changes  on  this  question  ;  Statutory  Liens  ;  their  Effect,  Nature  and 
Incidents.  By  William  Uenkt  Malonb.  8vo.,  pp.  814.  Washington: 
W.  H.  Morrison. 

Maxwell. — On  the  Interpretation  of  Statutes.  By  Sir  P.  B.  Maxwell. 
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Life,  Accident  and  Marine  Insurances  ;  with  special  reference  to  the  re- 
quirements of  Fire  Offices  in  cases  where  the  Electric  Light  is  used ;  together 
with  Practical  Directions  to  Persons  desirous  of  becoming  insured,  and  Ref- 
erences to  Important  Legal  Decisions.  By  C.  F.  Morrell.  Svc,  pp*  ^^^' 
London :  Henry  Sweet. 

Overton. — A  Treatise  on  the  Law  of  Liens  at  Common  Law,  £()ai^T> 
Statutory  and  Maritipie.  By  D.  Y,  Overton.  8vo.,  pp.  817.  Newlork: 
Banks  &  Bros. 

Rapaljb. — A  Dictionary  of  American  and  English  Law,  with  Definitions 
of  the  Technical  Terms  of  the  Canon  and  Civil  Laws.  By  Stewart  R** 
falje  and  R.  L.  Lawrence.  2  vols.  8vo.,  pp.  1380.  Jersey  City:  F.  W- 
Linn  &  Co. 

Sntder. — A  Collection  of  important  Judicial  Opinions  by  Eminent  Judg«- 
By  W.  L.  Snyder.    8vo.,  pp.  792.     New  York :  Baker,  V  oorhis  &  Co. 

Story. — Commentaries  on  the  Conflict  of  Laws,  Foreign  and  Domesb^in 
regard  to  Contracts.  Rights  and  Remedies,  and  especially  in  regard  to  Mar- 
riages, Divorces,  Wills,  Succestnions  and  Judgments.  By  Joskph  Stoit. 
8th  ed.,  by  M.  M.  Biqelow.    8vo..  pp.  901.     Boston:  Little,  Brown  A  Co. 
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Wharton. — Wharton's  Law  Lexicon ;  Forming  an  Epitome  of  the  Lew 
of  England,  and  containing  full  Explanations  of  the  Technical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modern.  Including  the  various  Leg^ 
Terms  used  in  Commercial  Business,  together  with  a  Translation  of  Latin 
Law  Maxims,  and  Selected  Titles  from  the  Civil,  Scotch  and  Indian  La^* 
7th  ed.    By  J.  M.  Lely.    8vo.,  pp.  882.     London :  Stevens  &  Sons. 

Williams.— The  Tariff  Laws  of  the  United  States,  with  Explanatory  Not«, 
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THE  REMEDIES  FOR  THE  COLLECTION  OF  JUDG- 
MENTS AGAINST  DEBTORS  WHO  ARE  RESIDENTS 
OR  PROPERTY  HOLDERS  IN  ANOTHER  STATE,  OR 
WITHIN  THE  BRITISH  DOMINIONS. 

Whbnevbr  a  party  who  has  obtained  a  judgment  in  one  state 
or  county  has  occasion  to  take  proceedings  for  its  enforcement  in 
another,  he  finds — perhaps  to  his  surprise — that  his  judgment  as 
such  has  no  extra-territorial  force,  but  that  in  other  jurisdictions  it 
is  merely  evidence  of  a  settled  demand,  upon  which  judgment  must 
be  obtained  in  a  new  suit  before  there  can  be  process  for  its  enforce- 
ment. A  creditor  cannot,  for  example,  upon  a  judgment  recovered 
in  New  York,  have  an  execution  in  Pennsylvania ;  for  courts  issue 
executions  only  upon  their  own  judgments ;  and  while  it  would  no 
doubt  be  within  the  competency  of  legislative  power  to  authorize 
courts  to  issue  final  process  upon  the  transcripts  of  judgments  pro- 
duced to  them  from  other  jurisdictions,  it  has  not,  either  in  the 
United  States  or  in  Great  Britain,  been  deemed  wise  to  do  so.  By 
international  law  judgments  properly  obtained  are  entitled  to  respect 
everywhere ;  but  when  relief  is  to  be  given  upon  them  it  must  be 
given  according  to  the  local  law  and  the  local  judicial  practice ;  and 
this  involves  the  necessity  of  obtaining  judgment  in  the  jurisdic- 
tion where  process  of  enforcement  is  desired :  McLure  v.  Bencem^ 
2  Ired.  Eq.  513  ;  B.  0.  40  Am.  Dec.  437  ;  Savings  Inst.  Y.Ouber^ 
84  N.  J.  Eq.  130. 

The  fact  of  this  necessity  is  always  an  embarrassment,  and 
sometimes  a  very  serious  one.     It  may,  indeed,  in  some  cases  prove 
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an  insurmountable  obstacle  to  any  remedy  whatever,  outside  the 
jurisdiction  in  which  the  judgment  was  rendered.     Reason  for  this 
will  generally  be  found  in  the  nature  of  the  judgment,  and  its 
dependence  upon  some  condition  or  upon  the  local  law  where  it  was 
given.     A  judgment  may  be  for  the  payment  of  money  simply,  or 
it  may  be  for  payment  subject  to  conditions,  or  it  may  be  for  the 
performance  of  some  personal  act,  such  as  the  delivery  of  goods, 
the  transfer  of  corporate  stocks,  or  the  conveyance  of  land,  or  it 
may  simply  affirm  the  title  to  property  to  be  in  one  or  the  other 
of  the  parties.     If  it  be  a  judgment  for  the  payment  of  monej 
simply,  it  will  be  received  elsewhere  as  evidence  of  a  debt,  and 
judgment  may  be  obtained  upon  it.     But  where  a  judgment  is  for 
payment  on  conditions,  the  conditions  usually  arise  from  somethiDg 
peculiar  in  the  local  law,  and  are  likely  to  depend  altogether  npon 
it.    But  the  local  law  cannot  be  taken  with  the  judgment  into  another 
state.     If  a  court  has  decreed  the  performance  of  some  personal 
act,  and  the  party  has  failed  to  obey,  a  court  in  a  foreign  state, 
where  he  may  happen  to  be,  will  not  undertake  to  compel  obedience. 
A  court  in  Georgia  would  not,  on  the  footing  of  a  decree  made  in 
Alabama,  for  the  conveyance  of  Georgia  lands,  compel  one  of  its 
citizens  to  make  the  transfer.     If  the  transfer  were  actually  made 
in  pursuance  of  the  decree,  the  transferree  might  protect  himself 
in  the  enjoyment  of  the  property  under  it:  Penn  v.  Lord  Balti- 
more, 1  Ves.  444 ;  Mdssie  v.  WattSy  6  Cranch  148  ;    Watkint  v. 
Holmany  16  Pet.   25;    CarbeU  v.   NuU,  10  Wall.  464;   F(wi 
V.  Parsons,  27  Mich.  159 ;  and  if  without  obtaining  conveyance  he 
succeeds  in  acquiring  the  possession,  the  decree  may,  perhaps,  be 
received  as  an  equitable  defence  to  any  suit  that  may  be  instituted 
to  oust  him :  Burnley  v.  Stevenson,  24  Ohio  St.  474.     But  if  the 
plaintiff  in  such  a  decree  is  compelled  to  invoke  judicial  aid  to 
obtain  in  another  jurisdiction  the  relief  which  the  decree  under- 
takes to  give  him,  he  may  find,  perhaps,  that  he  is  under  the  neces- 
sity of  taking  up  the  litigation  anew  and  proving  his  case  again. 
He  may  even  find  that  while  the  court  had  ample  jurisdiction  for 
some  purposes  to  make  the  decree  the  benefit  of  which  he  seeks,  it 
had  none  for  the  purposes  most  important  to  him,  and  therefore  he 
can  take  advantage  of  it  only  so  far  as  he  has  succeeded  in  enforc- 
ing it  in  the  state  where  it  was  rendered :    Wakins  v.  Bolman,  16 
Pet.  25  ;  Lewis  v.  Darling,  16  How.  1 ;  Brown  v.  Boston,  23  Vt 
485 ;  Salmond  v.  Price,  13  Ohio  368 ;  Price  v.  Johnston,  1  Ohio 
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St.  890 ;  McLean  v.  Lafayette  Banh^  8  McLean  622 ;  MacChregcr 
Y.  MacOregoTy  9  Iowa  65.  A  judgment  in  the  alternative  a  for- 
eign court  may  also  decline  to  enforce.  It  has  been  held  in  Mary- 
land that  a  judgment  rendered  in  another  state  for  a  return  of 
property  in  a  replevin  suit,  and  in  default  of  return,  for  the  value 
of  the  property,  would  not  support  an  action  of  debt  elsewhere: 
Thorner  v.  Battory,  41  Md.  593 ;  s.  c.  20  Am.  Rep.  74.  And  in 
Vermont  a  like  ruling  was  made  respecting  a  judgment  of  another 
state  for  the  penalty  of  a  bond,  to  be  discharged  on  the  payment 
of  a  lesser  sum  in  instalments.  Such  a  judgment,  it  was  said,  not 
being  for  an  absolute  indebtedness,  has  no  force  whatever  except  in 
the  very  jurisdiction  where  it  was  rendered  and  whose  statutes 
alone  support  it:  Bimiek  v.  Brooks^  21  Yt.  569.  These  cases, 
though  decided  upon  special  facts,  have  general  application.  We 
shall  not,  however,  discuss  such  cases  here,  but  shall  limit  our  at- 
tention to  judgments  for  the  simple  payment  of  money,  passing  by 
those  of  exceptional  and  peculiar  character,  and  also  proceedings  in 
reniy  which  stand  upon  their  own  reasons. 

A  money  judgment  is  evidence  of  a  settled  demand,  but  it  is  not 
always  conclusive  evidence.  And  when  its  conclusiveness  is  in 
question  it  may  become  necessary  to  distinguish  between  a  judgment 
rendered  in  a  country  foreign  to  that  in  which  suit  is  brought  upon 
it,  and  a  judgment  rendered  in  one  of  the  states  of  the  American 
Union  and  sued  upon  in  another.  In  the  one  case  the  force  and 
effect  of  the  judgment  must  depend  altogether  upon  international 
law  ;  in  the  other  we  have,  besides  the  principles  of  international 
law,  the  provision  of  the  Constitution  of  the  United  States  that 
^^  full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  proceedings  of  every  other  state.  And  the  Congress 
may  by  general  laws  prescribe  the  manner  in  which  such  acts, 
records  and  proceedings  shall  be  proved,  and  the  effect  thereof:" 
Art.  4,  sect.  1.  This  provision,  it  is  generally  conceded,  adds 
something  to  the  force  and  effect  which  the  judgments  of  other 
jurisdictions  receive  from  the  laws  of  nations,  and  precludes  cer- 
tain defences  which  might  otherwise  be  open.  In  a  certain  qualified 
sense  state  judgments  are  made  by  it  domestic  judgments  in  every 
state  :  McQilvray  v.  Avery ^  80  Vt.  538. 

It  will  be  convenient,  therefore,  to  consider  the  two  classes  of 
judgments  separately. 

I.    As  to  judgments  rendered  in  one  state  and  sued  upon  in 
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another.  The  coustitution,  as  has  been  seen,  declares  that  full  bitk 
and  credit  shall  be  given  them,  and  by  this  it  was  no  doubt  meant 
that  they  should  receive  in  other  states  the  same  faith  and  credit 
they  are  entitled  to  in  the  state  in  which  they  are  rendered,  and 
Congress,  pursuant  to  the  power  conferred  upon  it,  has  so  declared: 
Mills  V.  Duryee^  7  Granch  481 ;  Hampton  v.  McConnel^  3  Wheat 
234  ;  McElmoyU  v.  Cohen,  13  Pet.  312.  But  "  faith  and  credit" 
is  one  thing ;  force  and  effect  is  another ;  and  a  judgment  maj  be 
entitled  to  faith  and  credit  everywhere,  and  yet  outside  the  state 
where  it  was  rendered  be  of  no  force  or  effect  whatever.  Some 
judgments  from  their  nature  must  of  necessity  spend  their  force 
within  the  state;  as  where  they  provide  for  the  performaDce 
of  some  local  act ;  others  for  other  reasons  may  not  be  enforceable 
elsewhere.  And  sometimes,  as  has  been  intimated,  it  .may  appear, 
that  the  jurisdiction  of  the  court  rendering  it  was  insufficient  for 
any  purpose  of  affirmative  relief  elsewhere.  And  as  the  question 
of  jurisdiction  is  always  of  prime  importance,  a  few  words  in  expla- 
nation may  be  essential. 

It  is  an  admitted  principle  in  the  law  of  nations,  that  every  state^ 
for  the  purpose  of  enforcing  private  rights  and  redressing  private 
wrongs,  has  jurisdiction  not  only  over  its  own  citizens,  but  alsoover 
all  others  who  may,  for  business  or  pleasure,  come  within  its  terri- 
tory. For  judicial  purposes  this  jurisdiction  is  enforced  by  means 
of  the  personal  service  of  process  or  some  substitute  therefor, 
whereby  the  party  is  brought  into  court  and  is  permitted  to  meet 
and  defend  the  charges  made  and  the  demands  set  up  against  him. 
The  service  gives  the  court  jurisdiction  of  his  person,  and  entitles 
it,  if  the  demands  are  sustained,  to  enter  a  personal  judgment 
against  him.  But  the  party  sued  may  waive  the  service  by  volun- 
tarily, in  person  or  by  attorney,  appearing  in  the  suit;  and  this 
appearance  makes  the  jurisdiction  of  the  person  equally  complete 
and  effectual. 

It  is  also  an  admitted  principle  that  every  state  has  jurisdiction 
of  all  property  which  is  within  its  territory  and  protected  by  its 
laws,  whether  belonging  to  its  own  people  or  owned  abroad;  and 
that  it  may  entertain  suits  for  the  purpose  of  enforcing  claims 
against  such  property  or  against  its  owners.  But  as  it  niay  not  be 
possible  for  the  purposes  of  suits  to  obtain  service  upon  the  owner, 
it  is  necessary,  if  the  jurisdiction  of  the  state  in  respect  to  the  pro- 
perty is  to  be  enforced,  that  some  substitute  for  such  service  be 
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provided  for.  If,  for  example,  a  citizen  of  Indiana  owes  a  debt  to 
a  citizen  of  Michigan,  and  also  is  owner  of  property  in  Michigan, 
80  that  his  property  bat  not  his  person  is  subject  to  the  laws  of  the 
last-mentioned  state,  it  will  still  be  necessary,  if  the  property  is  to 
be  reached  for  the  satisfaction  of  the  debt,  that  judgment  be  first 
obtained  upon  it ;  and  no  judgment  is  possible  until  the  party  con- 
cerned is  actually  or  constructively  notified  to  appear  and  defend. 
If  the  party  is  not  actually  within  the  state  it  will  be  impossible  to 
make  service  of  process  upon  him  ;  for  one  state  can  no  more  send 
its  writs  into  another  state  for  service  than  it  could  send  its  officers 
to  make  arrests  or  to  collect  taxes ;  one  of  these  would  be  as  much 
an  invasion  of  sovereignty  as  the  others  :  Bischoffv.  Wetheredy  9 
Wall.  812  ;  Pennoyer  v.  Neffy  96  U.  S.  714 ;  Scoit  v.  Nohle,  72 
Penn.  St.  115.  The  state  must,  therefore,  provide  for  constructive 
notice ;  and  what  this  shall  be,  and  what  its  force  and  effect,  must 
be  determined  by  the  wisdom  of  the  legislature.  Perhaps  it  will 
be  by  attachment  of  property,  and  the  notification  of  the  owner  by 
mail  or  in  the  public  papers,  or  perhaps  by  notification  without 
attachment.  Whatever  it  may  be,  if  the  law  on  the  subject  is 
complied  with  the  court  in  which  suit  is  brought  obtains  jurisdiction 
to  proceed  to  judgment,  and  upon  this  judgment  the  property 
within  the  state  may  be  seized  and  applied  in  satisfaction. 

But  while  the  court  in  this  manner  obtains  jurisdiction  for  the 
purposes  of  a  judgment,  and  may  give  such  effect  to  the  judgment 
as  shall  be  prescribed  by  the  laws  of  the  state  so  far  as  any  property 
within  the  state  is  concerned  {St.  Glair  v.  Cox.  106  U.  S.  353 ; 
Pope  V.  Terre  Haute  Car  Mfg.  Co.^  87  N.  T.  137),  it  acquires  no 
jurisdiction  whatever  of  the  person  of  the  defendant,  and  the  judg- 
ment charges  him  with  no  personal  obligation  for  its  satisfaction. 
If  property  within  the  state  is  sold  upon  the  judgment,  the  sale 
will  be  recognised  everywhere  as  valid :  Melhop  v.  Doane,  31  Iowa 
397  ;  s.  0.  7  Am.  Rep.  147  ;  but  if  the  defendant  is  sued  upon  the 
judgment  in  another  state,  it  will  be  treated,  for  all  the  purposes 
of  a  personal  demand,  as  a  mere  nullity  :  D'Arcy  v.  Ketchum,  11 
How.  166 ;  Pennoyer  v.  Neff,  96  U.  S.  714  ;  St.  Clair  v.  Cox, 
106  Id.  853  ;  Buggies  7.  Coleman,  Hardin  413  ;  Thurberv.  Black- 
bourne,  1  N.  H.  242 ;  WhitUier  v.  Wendell,  7  Id.  257 ;  Sim  v. 
Frank,  25  111.  126 ;  Jones  v.  Warner,  81  Id.  848 ;  Kilburn  v. 
Woodworth,  5  Johns.  41 ;  s.  c.  4  Am.  Dec.  821 ;  Bobinson  v. 
Ward,  8  Johns.  86;  s.  c.  6  Am.  Dec.  327 ;  Bates  v.  Belavan,  5 
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Paige  299 ;  Starbuck  v.  Murray^  6  Wend.  148 ;  8.  c.  21  Am.  Dec. 
172  ;  Bisaell  v.  Briffga,  9  Mass.  462 ;  8.  c.  6  Am.  Dec.  88 ;  Pdr 
ten  V.  Platner,  13  Ohio  209 ;  8.  c.  42  Am.  Doc.  197 ;  Anii  v. 
Amdt,  15  Ohio  33  ;  RogerB  v.  Burm,  27  Penn.  St.  525 ;  WvMtm 
V.  Taylor,  28  Mo.  82 ;  Outhwite  v.  Porter,  13  Mich.  633;  BeniMck- 
ler  v.  Jamison,  6  Mo.  App.  135. 

It  is  also  sometimes  provided  by  statute  that  when  suit  is  brought 
upon  a  joint  obligation,  and  one  or  more  of  the  parties  are  semd 
with  process  but  not  all,  the  case  may  proceed  to  judgment  against 
all,  and  execution  may  be  had  in  form  against  all  upon  the  judg- 
ment. But  whatever  may  be  the  force  the  statute  shall  assume  to 
give  the  judgment  within  the  state)  it  can  give  it  none  elsewhere  as 
to  the  party  not  served ;  and  it  could  not  in  any  other  state  be  made 
the  ground  of  a  personal  recovery  against  him.  Such  a  party  has 
not  had  his  day  in  court,  and  a  judgment  cannot  charge  him  with 
a  personal  obligation  until  that  has  been  accorded  him  ;  Wood  v. 
Walkinson,  17  Conn.  500 ;  BimeUr  v.  Dawson,  6  111.  636 ;  s.  c. 
89  Am.  Dec.  430 ;  Oakley  v.  Aapinwall,  4  N.  Y.  513 ;  Froth- 
ingham  v.  Barnes,  9  R.  I.  474 ;  ScoU  v.  Noble,  72  Penn.  St. 
115. 

But  it  may  sometimes  appear  that  although  the  party  was 
served  with  process^  the  court  had  no  jurisdiction  of  the  case, 
because  it  was  not  such  a  case  as  the  law  of  the  state  had  referred 
to  that  particular  tribunal  for  hearing  and  judgment.  Such  a  case 
is  one  in  which  the  court  has  no  jurisdiction  of  the  subject-matter; 
and  if  it  assumes  to  act,  its  action  and  judgment  will  be  entitled  to 
no  respect  and  no  obedience,  either  in  its  own  state  or  elsewhere. 
This  is  so  plain  a  case  as  to  need  neither  comment  nor  au- 
thorities. 

It  may  be  assumed,  however,  that  generally  when  suit  is  brought 
upon  a  judgment  in  another  state,  there  will  be  nothing  in  the  re- 
citals of  the  transcript  to  show  any  want  of  jurisdiction  of  either 
subject-matter  or  person.  In  such  a  case  the  judgment  is  entitled 
to  '^  faith  and  credit"  as  establishing  conclusively  an  indebtedness. 
It  will  be  assumed  that  the  court  had  jurisdiction ;  but  no  such 
assumption  can  be  made  in  opposition  to  the  recitals  of  the  record; 
and  if  the  recitals  are  that  a  certain  insufficient  notice  was  given, 
it  cannot  be  presumed  there  was  any  other.  See  Qalpin  v.  P^^^ 
18  Wall.  850 ;  Meyer  v.  Rallt,  1  C.  P.  Div.  858.  Still  as  it  is 
always  possible  that  the  court  may  have  rendered  the  judgment 
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without  jurisdiction  either  of  the  subject-matter  or  the  person,  if 
the  party  sued  is  allowed  to  show  this  fact,  he  will  thereby  show  that 
the  judgment,  either  generally  or  as  to  him  at  least,  is  no  judg- 
ment at  all,  and  therefore  entitled  to  no  faith  and  credit.  It  has 
sometimes  been  thought  that  the  defendant  would  be  allowed  to 
make  this  showing  when  he  could  do  so  without  contradicting  the 
recitals  of  the  record,  but  not  otherwise ;  the  recitals  importing 
absolute  verity  ;  but  the  later  authorities  do  not  sustain  this  restric- 
tion. The  defendant  according  to  these  may  show  in  any  case  that 
the  court  rendering  the  judgment  had  no  jurisdiction  of  the  sub- 
ject-matter ;  or,  if  it  ever  had  it,  lost  it  before  judgment :  Thomp- 
son V.  Whitan,  18  Wall.  457 ;  Reel  v.  Mder,  62  Penn.  St.  308 ; 
s.  c.  1  Am.  Rep.  414 ;  Pennywit  v.  Foote^  27  Ohio  St.  600 ;  s.  c. 
^2  Am.  Bep.  340.  He  may  also  show  that  the  court  never  acquired 
jurisdiction  of  his  person;  and  for  this  purpose  may  give  evidence 
that  the  process  issued  in  the  case  was  never  served ,  and  if  the 
record  shows  an  appearance  entered  for  him  by  attorney,  he  may 
prove  that  the  appearance  was  unauthorized  :  Shelton  v.  Tiffin^  6' 
How.  163 ;  Knowles  v.  Gas  Light  Co,y  19  Wall.  58 ;  Bartlett  v. 
Knight^  1  Mass.  401 ;  s.  c.  2  Am.  Dec.  36 ;  Shumway  v.  StiU- 
man,  4  Cow.  292 ;  s.  o.  15  Am.  Dec.  374 ;  6  Wend.  447  ;  Thomp- 
son V.  Hmmert,  15  111.  416 ;  Lawrence  v.  Jarvis,  32  111.  304 ; 
Marx  V.  Fore,  51  Mo.  69 ;  s.  o.  11  Am.  Rep.  432 ;  People  v. 
Bawelly  25  Mich.  247  ;  s.  c.  12  Am.  Rep.  260 ;  Faton  v.  Ffasty, 
6  Neb.  419 ;  s.  o.  29  Am.  Rep.  365 ;  Carleton  v.  Bickford,  13 
Gray  596 ;  Oilman  v.  GUman,  126  Mass.  26 ;  s.  c.  30  Am.  Rep. 
646 ;  Bowler  v.  Huston,  30  Grat.  266 ;  s.  c,  32  Am.  Rep.  673 ; 
Rankin  v.  Goddard,  54  Me.  28 ;  55  Id.  389. 

On  the  other  hand  if  the  court  had  jurisdiction  of  the  person  of 
the  defendant,  the  fact  that  the  jurisdiction  was  exercised  irregu- 
larly, is  of  no  legal  importance  when  suit  is  brought  upon  the 
judgment.  Neither  is  it  important  that  the  court  erred  in  matter  of 
law  and  reached  an  erroneous  conclusion.  Errors  like  these  may 
warrant  the  judgment  being  set  aside  on  appeal  or  writ  of  error, 
but  they  do  not  authorize  it  to  be  attacked  otherwise ;  or,  as  the 
legal  phrase  is,  collaterally :  Kinnier  v.  Kinnier,  45  N.  Y.  535 ; 
s.  0.  6  Am.  Rep.  132.  And  there  would  be  an  obvious  impropri- 
ety, to  use  no  stronger  term,  in  the  courts  of  one  state  assuming 
to  sit  as  courts  of  error  on  the  proceedings  of  courts  of  other  states 
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when  their  jurisdiction  has  been  ample  and  they  are  only  charged 
with  error  in  judgment  or  in  proceeding. 

Whether  a  judgment  thus  sued  upon  can  be  assailed  for  fr&nd  in 
obtaining  it  has  been  a  mooted  question,  and  there  are  decisions 
both  ways.  But  as  this,  under  the  Constitution  of  the  United 
States,  must  be  a  Federal  question,  the  decisions  of  the  Federal 
Supreme  Court  must  be  conclusive  upon  it — and  these  deny  the 
right  of  the  defendant  to  set  up  such  a  defence.  If  he  claims  that 
the  judgment  was  obtained  by  fraud,  he  may  have  the  proper  rem- 
edy in  the  state  where  it  was  rendered  .*  Ohristmaa  v.  Bustell^  5 
Wall.  290 ;  MaxweU  v.  Stewart,  22  Id.  77.  Probably  in  some 
cases  relief  might  be  had  in  equity  in  the  state  where  the  judgment 
was  sued  over ;  but  such  cases  would  stand  upon  peculiar  facts.  It 
has  been  held  that  a  plea  that  the  defendant  was  fraudulently  en- 
ticed into  the  jurisdiction  for  the  purpose  of  obtaining  service  of 
process  would  not  be  sustained,  it  being  presumed  that  the  court 
from  which  the  process  issued  would  set  it  aside  if  a  fraudulent  use 
of  it  were  shown  :  Luckenbach  v.  Anderson,  47  Penn.  St.  123; 
contra^  Dunlap  v.  Cody,  31  Iowa  260 ;  s.  c.  7  Am.  Rep.  129.  See 
Dohson  V.  Pearce,  12  N.  Y.  156. 

II.  When  suit  is  brought  upon  a  judgment  rendered  in  a  foreign 
country  it  is  generally  assumed  that  the  rules  of  conclusiveness  are 
somewhat  different  from  those  applied  to  state  judgments  under  the 
federal  constitution,  though  it  may  not  be  very  easy  to  point  out  in 
what  the  difference  consists.  Formerly  it  was  held  in  England  and 
also  in  this  country  that  a  foreign  judgment  was  only  friiM  fa^ 
evidence  of  indebtedness,  and  the  defendant  when  sued  upon  it  was 
;at  liberty  to  avail  himself  of  any  defences  which  would  have  been 
allowed  to  him  in  the  original  cause :  Philips  v.  Hunter,  2  H.  Bl. 
410 ;  Buttrick  v.  Allen,  8  Mass.  273 ;  s.  c.  5  Am.  Dec.  105  iTT* 
Mams  V.  Preston,  3  J.  J.  Marsh.  600  ;  .s.  c.  20  Am.  Dec.  179.  But 
as  Vattel  shows,  to  assume  to  inquire  into  the  justice  of  a  defini- 

• 

tive  sentence  is  an  attack  upon  the  jurisdiction  of  the  sovereign 
who  passed  it :  Law  of  Nations,  b.  2,  ch.  7,  sect.  84 ;  see,  also, 
Story  Confl.  of  L.,  ch.  xv;  Whart.  Confl.  of  L.,  sect.  816;  and  the 
later  cases  all  agree  that  this  is  wholly  inadmissible :  Dt  Co9U 
Brissac  v.  Rathbone,  6  H.  &  N.  301 ;  Henderson  v.  Hendmof^  6 
Q.  B.  298;  Bank  of  Australasia  v.  Harding,^  C.B.  669;  Bank 
of  Australasia  v.  Nias,  16  Q.  B,  717 ;  Vanquelin  v.  Bouard,  15 
'C.  B.  N.  S.  341 ;  Godardv.  Gray,  L.  R.,  6  Q.  B.  139;  Ochsenkim 
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PapelieVj  L.  R.,  8  Ch.  App.  695 ;  Do^^Koni  v.  Crispin^  L.  R.,  1 
H.  L.  301 ;  Simpson  v.  Fogo,  1  J.  &  H.  18 ;  1  II.  &  M.  196 ; 
Messina  y.  PetroeocehinOy  L.  R.,  4  P.  C.  144.  The  ground  upon 
which  the  authorities  proceed  is  that  where  a  court  of  competent 
jurisdiction  has  adjudicated  a  certain  sum  to  be  due  from  another, 
a  legal  obligation  arises  to  pay  that  sum ;  and  upon  this  obligation 
an  action  of  debt  to  enforce  the  judgment  maybe  maintained :  Wil- 
Hams  V.  Jones,  13  M.  k  W.  628,  688 ;  Russell  v.  Smith,  9  Id.  819. 
It  will  not  be  admissible,  therefore,  to  go  behind  the  judgment  for 
the  purpose  of  attacking  the  justice  of  the  conclusion  on  the  merits; 
and  the  fact  that  any  defence  which  is  set  up  would  have  been  avail- 
able in  the  original  action  is  a  conclusive  answer  to  it :  Vanquelin 
V.  Bouardy  15  C.  B.  N.  S.  341  c.  Even  the  pendency  of  an  appeal 
from  the  foreign  judgment  to  a  court  of  review  in  the  same  country 
is  no  defence  if  the  appeal  does  not  vacate  or  suspend  the  judgment : 
Seott  V.  Pilkington,  2  Best  &  S.  11.  But  this  conclusiveness  of  the 
judgment  is  necessarily  based  upon  the  fact  of  jurisdiction  to  ren- 
der it ;  not  a  prima  facie  or  apparent  jurisdiction  merely,  but  a 
jurisdiction  in  fact ;  and  therefore  the  defendant  when  the  duty  is 
counted  upon  must  be  at  liberty  to  disprove  it  by  showing  that  the 
fact  from  which  alone  the  duty  can  spring  was  wanting :  Schihshy  v. 
Westenholzy  L.  R.,  6  Q.  B.  155 ;  Roussillon  v.  Roussillon,  14  Gh. 
Div.  351.  And  whatever  can  be  said  in  favor  of  permitting  the 
jurisdiction  to  be  inquired  into  when  the  judgment  of  a  sister  state 
is  sued  upon  will  apply  with  additional  force  in  suits  upon  foreign 
judgments  ;  for  the  danger  that  courts  will  be  imposed  upon  by  a 
false  showing  of  jurisdiction  is  increased  in  proportion  to  the 
distance  from  the  court  of  the  party  whom  it  is  hoped  to  bind  by 
its  action. 

That  fraud  in  obtaining  the  judgment  is  a  defence  to  it  is  settled: 
Oehsenbein  v.  Papelier,  L.  R.,  8  Ch.  App.  695.  Mr.  Justice 
Blaoeburn  said  in  one  case  that  '^  Probably  the  defendant  may 
show  that  the  judgment  was  obtained  by  the  fraud  of  the  plaintiff, 
for  that  would  show  that  the  defendant  was  excused  from  the  per- 
formance of  the  obligation  thus  obtained :"  Oodard  v.Gray,  L.  R., 
6  Q.  B.  139,  149.  He  might  have  said  it  would  show  that  no 
obligation  was  ever  established.  He  adds :  ^^  It  may  be  that  when 
the  foreign  court  has  knowingly  and  perversely  disregarded  the 
rights  given  to  an  English  subject  by  English  law,  that  forms  a 
valid  excuse  for  disregarding  the  obligation  thus  imposed  on  him ; 
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but  we  prefer  to  imitate  the  caution  of  the  present  lord  chancellor 
{In  Castriqtie  v.  Imrie,  L.  R.,  4  H.  L.  445),  and  to  leave  those  qaes- 
tions  to  be  decided  when  they  arise:"  Oodard  y.  Orayy  iupra,  Tim 
last  suggestion  is  one  of  immense  possibilities ;  for  it  is  very  easy 
to  say,  and  perhaps  to  believe,  that  any  unjust  judgment  rendered 
abroad  was  in  disregard  of  the  rights  given  to  English  subjects  by 
English  law ;  and  if  we  so  believe  we  may  easily  imagine  that  the 
foreign  court  was  perverse  in  rendering  it.  Perhaps,  however,  the 
learned  justice  only  intended  his  remark  for  cases  in  which  funda- 
mental principles  of  justice  which  were  of  universal  acceptance  had 
obviously  been  disregarded :  see  Simpson  v.  Fogo^  1  J.  &  H.  18 ; 
1  H.  &  M.  196 ;  Met/er  v.  Ralli,  1  C.  P.  Div.  858 ;  Shawv.aould, 
L.  R.,  3  H.  L.  55.  Lord  Westbury  says,  in  this  last  case,  that  a 
judgment  cannot  claim  extra-territorial  authority  unless  pronounced 
in  accordance  with  the  rules  of  international  public  law ;  and  there 
would  be  general  agreement  when  that  appeared  that  there  would 
be  no  want  of  comity  or  of  respect  for  the  sovereign  authority  in 
refusing  to  recognise  the  judgment.  One  of  these  principles  is  that 
no  man  shall  be  judge  in  his  own  cause.  If,  therefore,  it  appears 
that  the  judge  or  one  of  the  judges  had  an  interest  in  the  judgment 
rendered,  the  courts  of  other  countries  ought  to  treat  it  as  a  nullity 
{Price  V.  Dewhurst^  8  Sim.  279),  as  the  courts  of  the  same  country 
would  when  their  attention  was  called  to  the  facts:  Dimes  v.  Pro- 
prietors, 3  H.  L.  Gas.  759,  793  ;  Hall  v.  That/er,  105  Mass.  219. 
But  the  interest  in  such  a  case  would  be  a  disqualifying  fact  and 
would  defeat  the  jurisdiction,  so  that  the  case  would  be  within  tke 
general  principle  before  stated. 

The  justice  of  permitting  fraud  in  obtaining  a  foreign  judgment 
to  be  shown  seems  to  be  conceded.  Still  it  must  be  admitted  that 
the  value  of  a  foreign  judgment  is  greatly  diminished  by  the  lia- 
bility to  have  such  h  defence  set  up  in  a  country  distant  from  that 
in  which  the  judgment  was  rendered  and  where  the  proof  of  the 
facts  may  be  difficult  and  perhaps  impossible.  Especially  is  this 
the  case  now  that  parties  are  very  generally  allowed  to  be  witnesses 
in  their  own  favor,  and  if  disposed  to  be  dishonest  will  find  means 
and  opportunity  to  invent  a  fraudulent  showing  which  the  creditor 
living  at  a  distance  will  not  be  prepared  to  disprove. 

The  rules  of  law  above  laid  down  are  believed  to  be  generally 
accepted  and  followed  throughout  Great  Britain  and  its  dominionSi 
as  well  as  the  United  States.     See  Waydell  v.  Inwranet  Co.y  21 
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Cr.  C,  Q.  B.  612  ;  Olemacher  v.  Brawn,  44  Id.  866 ;  Turcotte  v. 
Dawtofij  80  U.  C,  C.  P.  28.  There  is  or  was  a  statute  in  the  pro- 
vince of  Quebec  which  expressly  assumed  to  give  to  parties  sued 
upon  foreign  judgments  the  benefit  of  all  defences  vrhich  were  open 
to  them  in  the  origfnal  suit  and  which  was,  therefore,  in  distinct 
antagonism  to  the  principle  settled  by  the  English  cases  already 
referred  to.  As  that  principle  has  been  laid  down  as  one  of  general 
application,  it  is  hardly  to  be  supposed  that  any  one  of  the  provinces 
of  the  empire  will  insist  on  ignoring  it,  if  indeed  it  has  the  power 
to  do  so,  of  which  no  one  not  familiar  with  the  relations  of  the  pro- 
vinces to  the  imperial  government,  and  the  implied  as  well  as  express 
restrictions  upon  their  authority,  ought  to  venture  to  express  an 
opinion. 

III.  Having  thus  stated  the  general  rules  it  may  be  useful  to 
direct  attention  briefly  to  the  case  of  corporations,  that  we  may  see 
how  far,  if  at  all,  the  general  rules  are  affected  by  the  fact  that  the 
defendant  in  the  judgment  is  an  artificial  instead  of  a  natural 
person. 

*  In  general,  of  course,  the  application  of  the  rules  must  be  the 
same.  A  judgment  against  a  corporation  is  equally  conclusive  with 
one  against  a  natural  person,  provided  full  jurisdiction  existed  to 
enter  it.  Neither  is  there  any  question  that  a  corporation  may 
disprove  jurisdiction  as  a  natural  person  may.  But  a  corporation 
being  intangible  and  incapable  of  acting  except  by  agents,  must 
be  brought  before  the  court  according  to  some  method  specially  de- 
vised by  law  for  the  purpose ;  and  this  method  will  generally  have 
regard  to  the  nature  of  the  case  and  of  the  corporation,  and  to 
the  manner  in  which  the  corporate  powers  are  customarily  mani- 
fested. The  common-law  method  of  subjecting  a  corporation  to 
the  jurisdiction  of  a  court  was  troublesome  and  expensive,  and  it 
has  been  found  desirable  to  prescribe  by  statute  something  more 
simple.  This  generally  consists  of  a  service  of  the  writ  upon  some 
principal  officer,  who  is  made  the  agent  of  the  corporation  for  the 
purpose  of  receiving  it.  A  service  made  upon  a  domestic  corpora- 
tion in  the  manner  prescribed  by  statute,  is  the  equivalent  for  all 
purposes  of  jurisdiction  of  personal  service  upon  a  natural  person, 
and  a  judgment  obtained  upon  it  would  be  respected  accordingly 
everywhere. 

But  in  modem  times  a  very  large  share  of  all  the  business  of  the 
world  is  done  by  corporations,  which  do  not  limit  their  operations 
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to  the  state  or  country  to  which  they  owe  their  corporate  povew, 
but  establish  offices  for  the  general  transaction  of  business  in  other 
states  and  countries.  There  is  no  inherent  right  to  do  this ;  for 
one  state  cannot  grant  corporate  powers  to  be  exercised  within  the 
limits  of  another ;  but  the  consent  of  such  other  state  must  be 
obtained  or  the  exercise  will  be  unwarranted.  Nevertheless  it  is  not 
customary  to  interpose  objections,  when  the  corporate  bosiness  is  a 
proper  one,  and  when  there  is  nothing  in  it  or  in  the  manner  of 
conducting  it  which  is  opposed  to  the  public  policy  or  laws  of  the 
state.  Instead  of  this  the  state  establishes  regulations  which  con- 
template that  foreign  corporations  will  carry  on  business  within  it ; 
and  among  these  will  be  provisions  for  the  commencement  of  salts 
against  such  corporations.  To  these  regulations  a  corporation  com- 
ing into  the  state  with  its  business  must  be  deemed  to  hare  as- 
sented, and  by  its  assent  to  have  submitted  itself  to  the  jurisdiction 
and  to  the  method  prescribed  by  law  for  enforcing  it :  Bank  of 
AtLStralasia  v.  NiaSy  16  Q.  B.  717  ;  Copin  v.  AdamsoUy  L.  B.,  9 
Exch.  345 ;  Libbey  v.  Hodgdon,  9  N.  H.  394.  But  a  state  will 
sometimes  go  farther  than  this,  and  besides  establishing  general  reg- 
ulations, will  require  certain  classes  of  foreign  corporations  to  sub- 
mit to  special  conditions,  such  as  that  they  shall  appoint  an  agent 
residing  within  the  state  who  shall  be  empowered  to  receive  ser- 
vice of  process  for  the  corporation.  This  is  a  very  common  pro- 
vision in  the  case  of  foreign  insurance  companies  ;  and  if  there  was 
ever  any  doubt  of  the  right  to  impose  the  condition  there  is  none 
now,  for  the  right  has  been  authoritatively  and  repeatedly  affinned: 
Lafayette  Ins,  Co.  v.  French^  18  How.  404 ;  Bank  of  Augusta  ▼. 
Harle,  13  Pet.  519 ;  Paul  v.  Virginia,  8  Wall.  168;  Ducat  Y.Cki- 
cago,  10  Id.  410  ;  94  IlL  172 ;  Insurance  Co.  v.  Morse,  20  Wail. 
445  ;  80  Wis.  496 ;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535; 
TaUm  V.  Wright,  23  N.  J.  429 ;  Home  Ins.  Co.  v.  Datns,  29  Mich. 
238 ;  Hagerman  v.  Empire  Slate  Co.,  97  Penn.  St.  634 ;  Mid- 
land, ^c.  By.  Co.  V.  McDermid,  91  111.  170 ;  CUbbs  v.  Queen 
Ins.  Co.,  63  N.  Y.  114 ;  Fringle  v.  WoolwoHh,  90  Id.  602.  Se^ 
vices  upon  the  agent  so  appointed  is  equivalent  to  personal  service 
upon  an  individual,  and  is  sufficient  for  the  purposes  of  a  judgment 
in  personam. 

Perhaps  it  might  be  competent  in  these  cases  to  go  still  farther 
and  make  the  fact  of  the  corporation  doing  business  within  a  state 
a  personal  submission  of  the  corporators  themselves  to  the  ja^sdi^ 


AGAINST  DEBTORS  IN  ANOTHER  STATE,  &o.     709 

tion,  so  that  a  judgment  against  the  corporation  should  bind  them 
personally.  That  the  state  which  confers  corporate  powers  may 
require  that  non-resident  corporators  shall  personally  submit  to  its 
jurisdiction  has  been  decided  in  England  in  the  case  of  French 
and  Colonial  corporations :  Vallee  y.  Dumergtie,  4  Exch.  290 ; 
Bank  of  Australasia  v.  NiaSy  16  Q.  B.  717 ;  Bank  of  Australa- 
na  Y.  Harding,  9  C.  B.  661 ;  Copin  v.  Adamson,  L.  E.,  9  Exch.  845 ; 
and  what  a  state  might  do  in  granting  corporate  powers,  it  would 
seem,  it  might  do  also  when  consenting  to  the  exercise  within  its 
limits  of  corporate  powers  which  are  granted  elsewhere. 

But  the  case  is  altogether  different  when  a  foreign  corpotation 
abstains  from  entering  the  state  with  its  business,  for  in  that  case 
it  does  not  submit  itself  to  the  jurisdiction,  and  the  state  has  no 
more  power  to  subject  it  to  the  process  of  the  courts  than  it  has 
to  do  the  same  with  an  individual  who  is  never  within  its  terri- 
tory. There  may  be  a  qualified  jurisdiction  even  in  such  a  case ; 
for  the  corporation  may  have  property  within  the  state  as  a  nat- 
ural person  may ;  and  the  state  may  provide  for  constructive  ser- 
vice upon  the  corporation  as  a  means  of  reaching  it :  Pope  v.  Terre 
Haute  Car  Mfg.  Co,y  87  N.  Y.  137 ;  but  any  judgment  taken 
against  it  without  voluntary  appearance  would  be  worthless  outside 
the  state  except  for  the  purpose  of  protecting  such  rights  in  pro- 
perty as  may  have  been  actually  acquired  under  it  within  the 
state. 

If  a  state  in  general  terms  provides  by  law  the  manner  in  which 
a  foreign  corporation  may  be  served  with  process — ^as,  for  example, 
that  the  service  may  be  made  on  its  president  or  secretary — the 
mere  presence  within  the  state  of  an  individual  who  happens  to  be 
one  of  these  officers,  when  the  corporation  itself  abstains  from 
bringing  its  business  there,  would  not  in  any  sense  be  the  presence 
of  the  corporation,  and  a  service  upon  him  as  the  representative 
of  the  corporation  would  be  treated  in  any  other  jurisdiction  as  a 
nullity :  St.  Clair  v.  Cox,  106  U.  S.  850 ;  Newell  v.  Great  West- 
ern By,  Co.,  19  Mich.  836 ;  Moulin  v.  Trenton  Ins.  Co.,  24  N.  J. 
222 ;  Camden,  ^c,  Co.  v.  Swede  Iron  Co.,  32  Id.  15 ;  Latimer 
V.  Union  Pacific  Railroad  Co.,  43  Mo.  105 ;  Nash  v.  Evangelical, 
#c.,  Church,  1  Miles  (Pa.)  126 ;  Midland,  ^c.  By,  Co.  v.  McDer- 
mtfd,  91  111.  170.  It  might  be  sufficient  within  the  state  to  enable 
corporate  property  there  situated  to  be  reached,  but  it  would  be 
worthless  for  any  other  purpose. 
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When,  therefore,  suit  is  brought  upon  a  foreign  judgment  against 
a  corporation  it  is  not  sufficient  that  it  appears  to  have  been  ren- 
dered in  compliance  with  the  local  law.  It  will  be  necessary,  fur- 
ther, either,  1.  That  the  corporation  existed  by  law  within  the  jaris- 
diction  where  the  judgment  was  rendered ;  or  2.  That  it  express!; 
submitted  itself  to  the  jurisdiction;  or  3.  That  by  carrying  on  its 
business  within  the  jurisdiction  it  impliedly  assented  to  the  local 
laws  and  to  the  provisions  made  thereby  for  the  commencement  of 
suits.  We  say  nothing  now  of  the  burden  of  proof — whether  it  lies 
upon  the  plaintiff  to  show  the  facts  or  the  defendant  to  disprove 
them ;  but  if  the  transcript  of  the  judgment  is  to  be  considered  as 
making  out  vl  prima  facte  case  for  the  plaintiff,  the  defendant  would 
certainly  be  at  liberty  to  defeat  it  by  showing  that  the  necessary 
iacts  to  give  jurisdiction  were  wanting  in  the  case. 

IV.  It  should  be  stated  that  there  have  sometimes  been  at- 
tempts, by  express  statutory  provisions,  to  give  to  judgments  ren- 
dered against  non-residents  upon  constructive  notice  the  force  and 
effect  of  judgments  in  personam.  There  have  been  such  statutes 
in  England  and  some  of  its  dependencies,  and  also  in  France;  but 
attempts  to  give  them  extra-territorial  force  have  always  been  un- 
successful. It  has  been  tersely  said  in  one  case  that  such  a  statute 
is  an  attempt  by  one  country  to  pass  a  law  to  bind  the  world 
{SchihBby  V.  WeBtenhohj  L.  R.,  6  Q.  B.  165),  which  is  simply  pre- 
posterous. The  English  courts  have  frankly  admitted  that  a  stat- 
ute of  the  imperial  parliament  to  that  purport  would  be  very  pro- 
perly disregarded  in  other  countries :  Id.  And  see  Bousilhn  t. 
BouBtUony  14  Gh.  Div.  351 ;  and  a  Canada  statute  to  that  elfect 
has  been  held  inoperative  in  the  United  States :  McEwan  v.  ^tm* 
mer,  38  Mich.  765 ;  s.  c.  31  Am.  Rep.  332. 

V.  When  a  judgment  rendered  in  one  state  or  country  and  sued 
over  in  another  is  found  to  have  been  rendered  with  proper  juris- 
diction, so  that  a  new  judgment  is  given  upon  it,  the  remedies  for 
the  collection  of  such  new  judgment  will  be  the  same  and  no  other 
which  are  given  by  the  court  which  renders  the  judgment  in  other 
cases.  Every  court  in  enforcing  its  own  judgments  administers  the 
law  of  its  own  sovereignty  and  no  other. 

VI.  We  have  said  nothing  in  this  article  of  the  right  of  a  state, 
when  consenting  to  a  foreign  corporation  coming  with  its  business 
within  the  state,  to  impose  the  condition  that  it  shall  give  security 
for  the  performance  of  such  contracts  as  it  shall  enter  into  with  its 
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citizens.  Insarance  companies  are  sometimes  sabjected  to  such  con- 
ditions, and  are  required  to  deposit  with  some  public  officer  bonds 
or  stocks  to  secure  the  payment  of  losses.  That  the  state  may 
impose  such  conditions  is  settled  by  the  decisions  of  the  Federal 
Supreme  Court:  Lafayette  Ins.  Co.  v.  French^  18  How.  404; 
Paul  V.  Virginia,  8  Wall.  168;  Ducat  v.  Chicago,  10  Id.  410. 
And  having  received  the  securities  it  has  ample  power  to  provide 
for  giving  remedies  to  parties  for  whose  protection  they  are 
deposited.  Thomas  M.  Cooley. 
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The  Tolmitary  dismissal  of  a  ciyil  action  is  prima  fade  eridence  of  a  want  of 
probable  caase,  and  casts  upon  the  defendant  in  an  action  for  malicious  prosecution 
the  burden  of  showing  probable  cause. 

Altbongh  an  action  is  commenced  with  probable  cause,  yet  if  the  plaintiff  therein 
continues  to  prosecute  it,  when  there  is  no  probable  cause,  tliere  can  be  a  recovery 
tugBiDsX  him  for  a  malicious  prosecution.  Such  continued  prosecution  cannot  be  for 
the  purpose  of  rindicating  a  right,  but  to  vex,  harass  and  oppress.  The  fact  that 
probable  cause  had  ceased  to  exist  must,  however,  appear  otherwise  than  from  the 
evidence  introduced  on  the  trial. 

The  advice  of  counsel,  on  a  full  and  fair  statement  of  the  material  facts  and  infor- 
mation within  his  knowledge,  will  not  protect  a  party,  unless  he  acted  in  good  faith 
under  die  advice  received,  in  instituting  the  suit. 

On  the  issue  of  probable  cause,  certain  depositions  taken  in  the  former  suit,  tend- 
ing to  show  that  defendant  could  have  ascertained  facts  which  would  have  had  an 
important  bearing  on  such  issue,  adversely  to  his  right  to  maintain  the  prior  action, 
were  offered  in  evidence  by  plaintiff  and  rejected  by  the  court :  Held,  that  they 
shoold  have  been  admitted. 

A  point  that  was  not  raised  in  the  court  below  will  not  be  considered  on  appeal. 

Appeal  from  Des  Moines  Circuit  Court. 

It  is  stated  in  the  petition  that  the  defendants  commenced  and 
prosecuted  maliciously  and  without  probable  cause  a  civil  action 
against  the  plaintiff;  that  they  caused  an  attachment  to  issue  in 
said  action ;  but  it  is  not  stated  that  any  of  plain tiflTs  property 
was  attached.  It  is  further  stated  the  action  was  voluntarily  dis- 
missed by  the  defendants.     The  plaintiif  seeks  to  recover  in  this 
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action  such  damages  as  he  sustained  by  the  wrongful  commeDoement 
and  prosecution  of  said  action,  in  addition  to  the  taxable  coeis. 
There  was  a  trial  by  jury  on  a  denial  of  the  allegations  of  the 
petition,  judgment  for  the  defendants,  and  the  plaintiff  appealed. 

St,  John  ^  WHUafMj  for  appellant. 

Poor  ^  Baldwin  and  Roll  ^  Sustanj  for  appellees. 

Seevbrs,  J. — The  appellees  insist,  as  it  was  not  stated  in 
the  petition  the  property  of  the  plaintiff  had  been  seized  on  the 
attachment,  and  there  was  no  evidence  introduced  so  tending,  that 
the  action  will  not  lie.  We  do  not  feel  called  on  to  determine  this 
question,  because  it  was  not  raised  in  the  circuit  court  by  motion, 
demurrer  or  instruction  asked  to  be  given  to  the  jury;  nor  have 
the  defendants  appealed.  The  record  unmistakably  shows  the  trial 
in  the  circuit  court  was  on  the  theory  that  the  plaintiff  could  re- 
cover if  the  allegations  in  the  petition  were  established  by  the  evi- 
dence. The  question  presented  cannot,  therefore,  be,  raised  for  the 
first  time  in  this  court,  as  we  have  uniformly  held.  The  case  will 
be  tried  here  on  the  same  theory  it  was  in  the  circuit  court,  and 
what  is  hereafter  said  must  be  so  regarded  or  understood. 

In  the  prior  action  the  plaintiff  pleaded  a  counter-claim 
sought  to  recover  damages  on  the  ground  it  had  been  commenced 
and  prosecuted  without  reasonable  and  probable  cause.  The  action 
was  tried  before  a  jury,  and  before  it  was  submitted  the  plaintiff 
withdrew  the  counterclaim,  and  the  defendants  dismissed  their 
action.  The  plaintiff,  in  this  action,  asked  the  court  to  instruct 
the  jury  as  follows :  "  It  being  admitted  that  the  suit  against 
Mr.  Wetmore  was  voluntarily  dismissed  by  the  defendants  herein, 
that  is  prima  facie  evidence  of  a  want  of  probable  cause  in  com- 
mencing the  same,  and  the  burden  is  upon  defendants  to  show  the 
existence  of  probable  cause  before  they  can  rely  upon  it  as  a  defence 
in  this  action."  This  instruction  was  refused.  We  think  it  should 
have  been  given.  It  was  held  in  Burhans  v.  Sanford^  19  Wend. 
417,  that  the  voluntary  dismissal  of  a  civil  action  cast  upon  the 
defendant  in  an  action  for  malicious  prosecution  the  burden  of  show- 
ing probable  cause.  To  the  same  effect  is  Chreen  v.  Cochran^  ** 
Iowa  544 ;  and  our  attention  has  npt  been  called  to  any  case  ni 
which  the  contrary  has  been  held.     When  a  person  causes  a  cnm- 
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inal  prosecution  to  be  commenced  he  cannot  dismiss  it.  This  can 
only  be  done  bj  the  proper  officers  of  the  government.  There  is, 
therefore,  much  reason  in  holding  the  dismissal  of  a  criminal  pros- 
ecution should  not  cast  on  the  defendant  in  a  civil  action  for  mali- 
cious prosecution  the  burden  of  showing  he  had  probable  cause  for 
conamencing  the  criminal  prosecution.  But  the  plaintiff  in  a  civil 
action  has  full  control  of  it  and  may  dismiss  it  at  his  pleasure,  and 
when  he  does  so  we  are  of  the  opinion  it  should  be  regarded  as 
prima  facie  evidence  that  he  did  not  have  probable  cause  for  com- 
mencing it.  If  he  had,  he  can  as  readily  so  show  as  for  the  other 
party  to  show  he  had  not.  We  do  not  think  the  fact  a  counter- 
claim had  been  pleaded  is  material ;  for,  notwithstanding  this  fact, 
the  defendants  had  full  control  of  their  action  and  could  dismiss  it 
at  any  time.  Besides  this,  the  counter  claim  had  been  withdrawn 
when  the  action  was  dismissed.  The  instructions  of  the  court 
inconsistent  with  these  views  are  erroneous. 

In  stating  the  issues  to  the  jury  the  court  said:  ^^The  only 
questions  for  your  determination  are — 1st.  Did  defendants  commence 
said  suit  without  probable  cause  ?  2d.  Did  they  also  commence  it 
maliciously  ?  8d.  If  they  did  commence  said  suit  without  probable 
cause,  and  maliciously,  was  the  plaintiff  damaged  thereby  V*  The 
appellant  insists  the  court  should  have  submitted  to  the  jury  the 
question  whether  the  suit  was  prosecuted  without  probable  cause, 
although  there  was  such  cause  for  its  commencement ;  the  claim 
being,  if  a  party  continues  to  prosecute  a  civil  action  after  he  has 
become  satisfied  there  is  no  probable  cause  for  its  further  prosecu- 
tion, or  when  under  the  circumstances,  as  a  reasonably  cautious  and 
prudent  person,  he  should  have  become  so  satisfied,  then  such  con- 
tinued prosecution  renders  him  liable  in  an  action  for  malicious 
prosecution.  Upon  principle  we  think  this  must  be  so.  If  an 
action  is  commenced  without  prpbable  cause,  an  action  for  malicious 
prosecution  can  be  maintained.  Although  commenced  with  probable 
cause  it  seems  to  us  to  necessarily  follow  that  if  it  is  prosecuted 
when  there  is  no  probable  cause  there  can  be  a  recovery.  Such 
continued  prosecution  cannot  be  for  the  purpose  of  vindicating  a 
right,  but  to  vex,  harass  and  oppress.  If  there  was  probable  cause 
the  right  to  bring  the  action  existed ;  but  when  such  cause  ceased, 
and  there  was  a  bad  motive  for  its  continuance,  then  from  such  time 
the  party  became  a  wrongdoer.  In  principle  we  do  not  think  such 
a  case  differs  materially  from  that  when  a  party  rightfully  enters 
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on  real  estate  and  afterwards  becomes  a  wrongdoer :  Coolej  on 
Torts  316. 

Whether  the  court  erred  in  the  particulars  named  depends  on 
the  question  whether  there  was  evidence  tending  to  show  the  de- 
fendants believed,  or  had  reasonable  grounds  to  believe,  there  was 
no  probable  cause  for  the  continued  prosecution  before  it  was  dis- 
missed. We  have  not  read  the  evidence  with  the  care  required 
to  determine  this  question,  because  we  do  not  deem  it  necessary  to 
do  so.  There  must  be  a  reversal  on  other  grounds,  and  when  tried 
again  the  evidence  may  not  be  the  same.  In  view  of  such  trial  we, 
however,  deem  it  proper  to  say  that  we  do  not  think  a  plaintiff  is 
bound  to  dismiss  an  action,  or  that  he  can  be  held  liable  in  an  8^ 
tion  for  malicious  prosecution,  if  he  does  not  do  so  when  the  evi- 
dence adduced  on  the  trial  sufficiently  shows  there  is  no  probable 
cause  for  its  further  prosecution.  In  the  first  place,  a  party  has 
the  right  to  take  the  chances  of  a  verdict  in  his  favor ;  and  in  the 
second  place  a  party  cannot,  during  the  excitement  of  the  trial,  be 
expected  to  give  the  matter  the  requisite  thought  and  atten- 
tion. The  fact,  therefore,  that  probable  cause  had  ceased  to 
exist,  must  otherwise  appear  than  from  the  evidence  introduced  on 
the  trial. 

The  plaintiff  asked  an  instruction  in  relation  to  the  advice  of 
counsel.  This  instruction  was  refused,  and  th^  court  gave  the 
jury  what  was  deemed  the  correct  rule  in  the  eleventh  paragraph 
of  the  charge.  The  only  difierence  between  the  two,  which  we  can 
discover,  is  that  the  instruction  asked  states  the  rule  to  be  that  the 
advice  of  counsel,  on  a  full  and  fair  statement  of  the  material  facts 
and  information  within  their  knowledge,  will  not  protect  theffli 
"  unless  they  acted  in  good  faith  under  the  advice  received."  "  ^* 
sentence  quoted  is  omitted  from  the  charge  of  the  court. 

In  Centre  v.  Sprinff,  2  Iowa  393,  it  was  said :  "  If  he  does  not 
himself  believe  that  there  is  cause  for  the  prosecution  or  action 
*  *  *  he  will  not  be  protected."  We  think  this  is  the  correct 
rule,  briefly  stated,  and  therefore  the  court  erred  in  refusing  the 
instruction  asked.  Whether  the  defendants  stated  to  counsel  all 
the  material  facts  and  information  within  their  knowledge,  was » 
question  for  the  jury. 

A  person  claiming  to  be  Elias  V.  Baker  came  to  the  defena- 
ants'  place  of  business  in  Burlington,  Iowa,  and  induced  theffl  to 
purchase  of  him  a  tract  of  land  in  Poweshiek  county.     A  convey- 
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ance  was  executed  in  the  name  of  Baker  and  wife,  and  a  part  of  the 
consideration  was  paid.  The  abstract  of  the  records,  and  the 
records  of  Poweshiek  county,  show  the  title  to  be  in  Baker^  It 
turned  out  the  conveyance  to  Baker  was  a  forgery.  The  defendants 
made  efforts  to  find  Baker,  and  failing  to  do  so  came  to  the  conclu- 
sion the  name  had  been  assumed  for  swindling  purposes.  During 
the  search  they  learned  the  plaintiff'  resided  in  Guthrie  county,  and, 
for  reasons  satisfactory  to  themselves,  went  to  see  him,  and  claimed 
to  have  recognised  him  to  be  the  man  Baker,  and  brought  the 
civil  action  against  him  to  recover  the  money  paid  in  consideration 
for  the  land.  In  that  action  the  present  plaintiff*  took  certain  depo- 
sitions in  Tankton,  which  tend  to  show  the  plaintiff*  could  not 
have  been  in  Burlington  at  the  time  of  the  purchase  and  convey- 
ance of  the  land.  The  depositions  were  offered  in  evidence  in  this 
case  by  the  plaintiff",  and  the  defendants  objected  thereto  on  the 
grounds  the  same  were  immaterial,  incompetent  and  irrelevant. 
The  objection  was  sustained  and  the  depositions  excluded. 

The  plaintiff*  gave  evidence  tending  to  show  that  before  the 
defendants  brought  the  action  they  were  informed  by  one  Arnold 
the  plaintiff*  had  resided  at  Yankton,  and  had  been  somewhat  pro- 
minent at  that  place,  and  he  advised  defendants  to  make  inquiries 
there  before  commencing  the  action.  This  they  failed  to  do.  The 
principal  issue  in  the  present  action  was  whether  the  defendant 
had  probable  cause  for  commencing  the  prior  action.  Now  it  was 
for  the  jury  to  say  whether,  under  the  circumstances,  the  defend- 
ants should  have  made  inquiry  at  Yankton  before  commencing  their 
action,  and  whether,  if  they  had  done  so,  they  would  probably  have 
ascertained  facts  which  would  have  an  important  bearing  on  the 
question  of  probable  cause.  For  this  purpose  only  we  think  the 
depositions  were  admissible,  and  therefore  the  court  erred  in 
excluding  them. 

Objections  are  urged  to  the  rulings  of  the  court  in  receiving 
and  rejecting  other  evidence.  We  do  not  deem  it  necessary  to 
extend  this  opinion  by  entering  on  a  description  of  such  questions; 
deeming  it  sufficient  to  say  we  are  not  satisfied  the  errors  assigned, 
relating  to  such  objections,  are  well  taken.  Reversed. 

The  point  decided  in  this  case  that  the  after  the  plaintiff  therein  has  discovered 
continued  prosecution  with  malice  of  an  that  there  exists  no  probable  cause  there- 
action  commenced  with  probable  cause,      for,  renders  the  plaintiff  liable  in  an  ac- 
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tion  for  a  malicicas  pi-osecntion,  is,  so  far 
as  wc  can  learn,  one  of  first  impression 
in  this  conntry. 

The  only  cases  bearing  upon  the  qaes- 
tion  that  we  have  been  able  to  find  are 
the  English  cases  of  Weston  y.  Beerman 
et  al.,  27  L.  J.  (Ex.)  57,  and  Fttzjokn 
Y.  Mackituier,  30  L.  J.  (C.  P.)  257, 
264. 

In  Fltzjohn  v.  MarJcinder^  in  the  Ex- 
chequer Chamber,  upon  appeal  from  the 
Court  of  Conmion  Picas,  the  defendant, 
in  answer  to  a  set-off  by  the  plaintiff  to 
the  defendant's   suit  in  a  county  court, 
produced  an  acknowledgment  purporting 
to  have  been  signed  by  the  plaintiff  that 
the  set-off  had  been  settled.   The  defend- 
ant knowingly  and  falsely  swore  that  the 
signature  to  the  paper  was  made  by  the 
plaintiff  in  his  presence.     The  plaintiff 
swore  it  was  not  his  signature.  The  county 
court  judge,  partly  in  consequence  of  the 
defendant's  evidence  and  partly  because 
the  plaintiff'' s  evidciic<^was  unsatisfactory 
in  other  matters,  believed  the  defendant, 
disbelieved  the  plaintiff  and  directed  the 
defendant  to  be  bound  over  to  prosecute 
the  plaintiff  for  perjury.     The  defend- 
ant, in  consequence,  preferred  an  indict- 
ment against  the  plaintiff  for  perjury  at 
the   assizes ;    the   plaintiff   was  acquit- 
ted :  Held^  by  Cockbubn,  C.  J.,  Bbah- 
WELL,  B.,  and  Channell,  B.  (Wight- 
man,  J.,  and  Blackburn,  J.,  dissent- 
ing), that  the   plaintiff  might,  on  these 
facts,  maintain  an  action  against  the  de- 
fendant for  maliciously  and  without  rea- 
sonable or  probable   cause  causing  the 
defendant  to  be  indicted  for  perjury,  and 
prosecuted  on  such  indictment.     In  ren- 
dering   his    opinion,    Bramwell,    B., 
said  :  *'  Had  the  action  been  for  damages 
in  respect  of  the  preferring  of  the  indict- 
ment only,   and   had    the   grand    jury 
thrown  the  bill  out,  I   think   the  action 
would    not    have     been    maintainable. 
Though  the  charge  against  the  plaintiff 
was  false,  as  must  now  be   assumed,  I 
think  the  defendant  was  bound  to  prefer 
the  indictment.  ♦  *  *  But  this  action  is 


not  for  damages  in  respect  of  the  prefer- 
ring of  the  indictment  onlv,  bat  aim  for 
the  residue  of  the   prosccntion  and  tbe 
damage   consequent  on  it.    It  most  be 
assumed  that  the  defendant  laid  a  case 
before  the  grand  jury  false  to  bis  own 
knowledge,   which  caused  them  to  find 
a  true   bill.     For  this,   I  think  an  ai> 
tion   maintainable— why  not?    Where 
an  action  is  maintainable  in  respect  of 
the  whole  prosecution,  including  the  pnv 
fen-ing  of  the  bill,  it  is  part  maintainable 
for  the  subsequent  stages  and  condnct  of 
it ;  then,  why  should  it  not  be  maintain- 
able for  the  parts,  even  where  it  is  not 
for  the  mere  preferring  of  the  bill  ?  *  *  * 
I   think  that  though   the  defendant  was 
bound  to  prefer  the  indictment,  he  was 
not  bound,  but  the  contrary,  to  procure 
its  being  found  by  the  means  he  most 
have  used  ;  that,  consequently,  as  to  that 
part  of  the  case,  the  order  to  prosccnie 
does  not  protect  him  ;  that  bis  action  was 
malicious,  riz.,  to  avoid  having  to  recant 
and  confess  that   he   had  sworn  falselr, 
and  so  the  action  lies. '  *  Cockdubh,  C.  J.  '• 
**  I  am  not  prepared  to  say  that  so  much 
of  the  declaration  as  charges  the  defend- 
ant with  having  maliciously  procured  the 
order  of  the  county  court  can  be  sus- 
tained, as  it  must  be  taken  that  the  pur- 
pose of  the  defendant's  perjury  was  not 
to  cause  the  plaintiff  to   be  prosecuted, 
but  simply  to  defeat   the  suit.    But  it 
appears  to  me  that  the  action  may  be  well 
maintained  as  to  so  much  as  charges  the 
defendant  with  having  maliciously  aT»^ 
without  probable  cause  preferred  an  in- 
dictment against  the  plaintiff,  and  •prof^ 
cuted   such  indictment.    ♦  *  *  In  my 
opinion  a  prosecution,  though  in  the  out- 
set not  malicious,  as  having  been  under- 
taken at  the  dictation  of  a  judge  or  nwp- 
istratc,  or  if  spontaneous  from  having 
been  commenced   under  a  bom  M^  •*" 
lief  in  the  guilt  of  the  accused  may, 
nevertheless,  become  malicious  in  any  of 
the  stages  through  which  it  has  to  pa^t 
if  the  prosecution,  having  acquired  pos- 
itive knowledge  of  tlie  innocence  of  the 
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Accufled,  ^nereresmalocmimom  the  pros- 
ecation  with  the  intention  of  procuring 
per  nefoM  a  conviction  of  the  accused." 

[n  Weaton  t.  Bunnan  et  al. ,  anprUf  the 
plaintiff,  a  fanner,  had  assigned  to  the 
defendants,  an  8ecurit}r  for  money  ad- 
▼anced,  all  hia  stock,  &c.,  with  power  to 
seize  the  stock  and  sell  the  same,  and  the 
party  put  in  possession  under  the  bill  of 
sale  had  issued  a  summons  apiinst  the 
assignor  for  feloniously  stealing'  some  of 
the  chattels  assigned,  and  the  a8si{j:nees 
who  resided  at  a  distance  and  had  until 
then  known  nothing  of  the  matter,  at- 
tended the  hearing  of  the  summons  which 
was  dismissed ;  but  there  was  no  evi- 
dence as  to  what  passed  at  the  hearing, 
except  that  the  case  was  stated  in  the 
presence  of  the  defendants  and  on  their 
behalf  as  prosecutors :  Ifeld^  that  upon 
the  admitted  facts  the  plaintiff  liad  failed 
to  prove*  the  absence  of  reasonable  and 
probable  cause,  and,  therefore,  that  tlie 
defendant  was  entitled  to  a  verdict  in  his 
favor.  The  court  appear  to  have  con- 
sidered that  there  was  a  material  distinc- 
tion, as  to  liability  for  malicious  prosecu- 
tion, between  the  institution  of  the  pros- 
ecution and  its  continuance  after  it  had 
been  already  instituted  without  authority 
by  the  agent,  and  that  the  absence  of  rea- 
sonable and  probable  cause,  which  might 
be  evidence  of  malice  in  one  case,  was 
not  so  in  the  other.  Pollock,  C.  B.  : 
''It  may  perhaps  be  laid  down  generally 
that  when  a  charge  is  made  which  with 
the  least  inquiry  would  appear  to  be 
groundless,  there  is  not  reasonable  cause, 
and  the  jury  might  think  that  evidence 
of  malice,  but  here  the  proceedings 
merely  went  to  a  hearing  in  the  defend- 


ants' presence,  and  they  were  hardly 
bound  to  stop  them  before  they  heard  the 
sworn  evidence.  *  *  •  There  is  no 
doubt  a  material  distinction  between  in- 
stituting a  prosecution  and  merely  attend- 
ing the  hearing  upon  a  proceeding  already 
commenced.  ♦  *  *  The  defendants  are 
only  responsible  for  what  they  did  or 
authorized  to  be  done,  not  for  the  whole 
proceeding."  Bramwell,  B.  :  "The 
defendants  could  not  be  responsible  for 
the  prosecution,  except  on  the  suppositior 
of  such  an  utter  absence  of  reasonable 
cause  as  would  show  malice.  Now  the 
proceedings  were  not  commenced  by 
tliera,  but  only  continued  ;  and  their  re- 
sponsibility commences  at  the  point  at 
which  they  became  cognisant  of  the  pro- 
ceedings. Was  there,  then,  an  utter  ab- 
sence of  reasonable  and  probable  cause  ? 
•  *  *  The  defendants  attended  the  hear- 
ing, that  was  all.  *  *  *  If  they  had 
said,  before  they  heard  a  w<jrd  of  evi- 
dence, *  we  disavow  the  proceeding,' 
that  surely  would  have  been  acting  un- 
reasonably, for  it  wotild  have  been  acting 
precipitately  before  Ihcy  knew  anything 
about  the  matter.  I  think,  therefore, 
that  there  was  not  evidence  of  an  absence 
of  reasonable  cause  for  the  defendants' 
share  in  the  matter." 

From  these  cases,  as  well  as  npon 
principle,  we  think  it  must  be  apparent 
that  the  decision  in  the  princ^al  case  of 
the  point  stated  at  the  beginning  of  this 
note,  is  in  every  respect  correct ;  and 
upon  the  whole  the  entire  case  is  well 
considered  and  satisfactory. 

Mabshxll  D.  Ewell. 

Chicago. 
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CANAVAN  ».  GRAY. 

Where  a  statute  gives  to  a  person  anlawfallj'  in  possession  a  right  of  actioo  for  a 
forcible  entry  by  the  true  owner,  tliat  remedy  is  exclosiTe  and  he  canoot  mmtam 
trespass  for  damages  caused  by  such  entry. 

Appeal  from  Superior  Court,  San  Francisco,  in  an  action  of 
trespass  in  which  the  following  facts  appeared: 

On  the  19th  day  of  August  1875,  James  Ganavan,  who  was  then 
the  husband  of  the  plaintiff,  was  the  lessee  and  in  the  possession 
of  the  fifty-vara  lot  on  the  south-east  corner  of  Third  and  Brannan 
streets,  in  San  Francisco,  and  was  the  owner  of  all  the  frame 
buildings  thereon ;  and  on  that  day  he  assigned  said  lease  and  sold 
said  buildings  to  the  defendant  H.  W.  Gray.  On  the  same  day  he 
signed  and  delivered  to  said  Gray  an  instrument  in  writing,  of 
which  the  following  is  a  copy :  "  This  is  to  certify  that  I  have 
rented  four  rooms,  upper  story,  S.  E.  cor.  Third  and  Brannan  sts., 
at  ($20)  twenty  dollars  per  month  ;  and  I  hereby  agree  to  deliver 
up  possession  of  the  said  rooms  upon  receipt  of  ten  days*  notice, 
said  notice  to  take  effect  from  13th  day  of  August  1876." 

On  the  26th  of  September  1875,  said  Gray  commenced  an  action 
against  said  James  Canavan  for  the  possession  of  said  premises,  and 
on  the  27th  of  the  said  month  the  latter  went  away,  leaving  his 
family,  including  his  wife,  the  plaintiff  herein,  in  said  rooms.  He 
has  nevg:  occupied  said  rooms  since.  But  the  plaintiff  has  con- 
tinued to  occupy  them  without  paying  any  rent  for  the  use  and 
occupation  thereof. 

On  the  6th  day  of  April  1879,  some  persons  who  had  heen 
employed  by  said  Gray  for  that  purpose,  unroofed  the  house  con- 
taining said  rooms,  and  by  so  doing  damaged  the  personal  property 
of  the  plaintiff  therein,  and  this  action  was  brought  to  recover  the 
damages  which  the  plaintiff  thereby  sustained.  Upon  these  and 
other  facts,  which  do  not  change  the  legal  aspect  of  the  case,  a 
verdict  was  rendered  in  favor  of  the  plaintiff  for  $1000.  A  motion 
for  a  new  trial  was  made  by  the  defendants,  and  denied  bj  the 
court,  on  condition  that  the  plaintiff  should  remit  $250  of  the 
damages,  which  she  did.  From  that  order  and  the  judgment 
defendant  appealed. 
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William  Reid^  for  appellants. 

M.  0.  Sa$Betty  for  respondents. 

The  opinion  of  the  court  was  delivered  bj 

Sharpstsin,  J. — The  vital  question  is,  can  the  plaintiff,  upon 
these  facts,  maintain  an  action  of  trespass  against  the  defendant  ? 
Upon  that  question  the  cases  are  conflicting,  and  we  shall  not 
attempt  to  enumerate  them  on  the  one  side  or  the  other,  but  will 
briefly  examine  the  grounds  upon  which  the  opinions  pro  and  con 
are  based. 

All  agree  that  at  common  law  the  plaintiff  could  not,  upon  the 
facts  disclosed  by  this  record,  maintain  any  action  whatever  against 
the  defendants.  It  is  also  conceded  that  the  only  change  which 
has  been  made  in  the  law  relating  to  this  subject  is  that  made  by 
the  statute  which,  in  this  state,  as  in  many  others,  provides  a  sum- 
mary remedy  for  forcible  entry  upon  or  into  any  real  property.  It 
is  only  as  to  the  extent  of  the  change  wrought  by  this  statute  that 
there  is  any  difference  of  opinion.  The  insistence  on  one  side  is 
that  "  the  statute  of  forcible  entry  and  detainer,  not  in  terms,  but 
by  necessary  construction,  forbids  a  forcible  entry,  even  by  the 
owner,  upon  the  actual  possession  of  another.  Such  entry  is  there- 
fore unlawful.  If  unlawful  it  is  a  trespass,  and  an  action  for  the 
trespass  must  necessarily  lie:**  Reeder  v.  Purdy,  41  111.  279. 

On  the  other  side  it  is  urged  that  the  remedy  given  by  the 
statute  is  exclusive.  In  this  state  the  plaintiff  in  an  action  of 
forcible  entry  may  recover  the  damages  occasioned  thereby,  together 
with  a  judgment  for  the  restitution  of  the  premises.  The  rule  of 
the  common  law  that  statutes  in  derogation  thereof  are  to  be 
strictly  construed  has  no  application  to  the  Code  of  Civil  Procedure, 
but  it  establishes  the  law  of  this  state  respecting  the  subjects  to 
which  it  relates,  and  its  provisions  and  all  proceedings  under  it  are 
to  be  liberally  construed,  with  a  view  to  effect  its  objects  and  to 
promote  justice :  C.  C.  P.  4.  An  action  of  forcible  entry  would 
be  a  proceeding  under  the  Code,  and  its  provisions  relating  to  that 
subject,  in  such  a  proceeding,  would  have  to  be  liberally  construed. 
But  the  Code  has  established  the  law  of  this  state  respecting  that 
subject.  It  has  provided  a  remedy  and  prescribed  a  course  of  pro- 
cedure in  cases  of  forcible  entry.  And  all  statutes,  laws  or  rules 
on  that  subject  heretofore  in  force  in  this  state,  whether  consistent 
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or  not  with  the  provisions  of  the  Code  on  the  same  subject,  are 
repealed  and  abrogated  :  Id.  18. 

It  is  doubtless  the  duty  of  courts  in  actions  of  forcible  entry  to 
construe  the  provisions  of  the  Code  relating  to  that  subject  so  as 
to  suppress  the  mischief  and  advance  the  remedy — that  is,  the 
remedy  given  hy  the  statute.  The  legislature  has  provided  a  remedy 
for  forcible  entry,  no  matter  by  whom  made.  But  it  has  provided 
only  one  remedy.  Before  there  was  any  legislation  on  the  subject 
a  person  in  the  actual  rightfiil  or  wrongful  possession  of  real  estate 
could  maintain  trespass  against  any  one,  not  having  a  right  to  enter^ 
for  a  forcible  entry  upon  it.  A  person  in  the  wrongful  possession 
could  not  maintain  an  action  against  the  owner,  having  a  right  to 
enter,  for  a  forcible  entry.  But  the  statute  gives  a  person,  even 
in  the  wrongful  possession,  a  right  of  action,  and  prescribes  its 
form,  against  the  owner  having  a  right  to  enter,  if  he  male  a 
forcible  entry.  Neither  expressly  nor  by  necessary  implication 
docs  the  statute  give  to  a  person  in  the  wrongful  possession  the 
right  to  maintain  any  other  than  the  action  of  forcible  entry  when 
such  entry  is  made  by  the  owner,  having  the  right  to  enter.  The 
legislature  has  provided  a  particular  remedy  for  a  forcible  entry 
made  under  such  circumstances,  but  we  are  unable  to  see  upon  what 
principle  it  can  be  held  that  another  and  different  remedy,  and  one 
which  did  not  exist  at  common  law,  and  is  not  given  by  statute,  is 
equally  available  in  such  a  case. 

That  the  legislature,  by  giving  a  person  in  the  wrongful  posses- 
sion of  the  real  estate  of  another  the  right  to  bring  an  action  of 
forcible  entry  against  him  for  entering  forcibly  upon  that  which  he 
had  a  right  to  enter  upon,  impliedly  gives  a  right  to  maintain  tres- 
pass in  such  a  case,  is  at  best  a  very  doubtful  implication,  and  the 
rules  of  the  common  law  are  not  to  be  changed  by  doubtful  implica' 
tion.    Wilbur  v.  Crane,  13  Pick.  284. 

As  the  evidence  shows  that  the  premises  upon  which  the  alleged 
trespasses  were  committed  were  owned  by  the  defendant,  H.  ^• 
Gray,  and  that  he  was  entitled  to  the  immediate  possession  of  the 
same,  and  that  the  plaintiff  was  in  the  wrongful  possession  thereof, 
the  defendant's  motion  for  a  new  trial  should  have  been  granted,  on 
the  ground  that  the  evidence  was  insufficient  to  justify  the  verdict. 
The  case  was  tried  upon  what  we  deem  to  be  an  erroneous  theory, 
and  the  errors  committed  by  the  court  in  the  course  of  the  trial  are 
attributable  to  that  fact.     If  the  theory  upon  which  the  case  was 
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tried  had  been  the  correct  one,  none  of  the  exceptions  could  be 
sustained.   It  is,  therefore,  unnecessary  to  dwell  further  upon  tliem. 
Judgment  and  order  reversed. 


The  reasoning  of  the  court  in  the 
principal  cose  is  clear  and  concise,  ''  Thie 
Icgislatare  has  provided  a  remedy  ibr  for- 
cible entry,  no  matter  by  whom  made. 
Bat  it  has  proyided  only  one  remedy,*' 
and  **  we  are  unable  to  see  upon  what 
principle  it  can  be  held  that  another  and 
different  remedy,  and  one  which  did  not 
exist  at  common  law,  and  is  not  given 
by  statatc,  is  equally  available  in  such  a 
case.** 

Tlie  right  of  one  actually  in  possession 
of  land  to  redress  for  being  turned  out 
of  the  same,  and  for  injuries  received  in 
resisting  an  attempt  on  the  part  of  the 
rightful  owner  to  regain  possession,  has 
been  the  subject  of  numerous  decisions 
both  in  England  and  the  United  States. 

Some  confasion  has  arisen  in  the  law 
from  the  different  views  taken  of  the  ac- 
tion of  trespass  and  the  count  for  violence 
usually  inserted  in  the  declaration. 
While  an  action  of  trespass  quare  clau- 
stun,  ^.,  lies  under  certain  circumstan- 
ces for  an  eviction,  the  force  and  violence 
to  the  person  has  been  regarded  either  as 
a  matter  of  aggravation,  as  in  Davison 
V.  WUsm,  II  A.  &  E.  (N.  S.)  890,  or  a 
distinct  tort,  as  in  Newton  v.  Harland,  1 
M.  k  G.  644. 

In  England,  it  was  undoubtedly  the 
law  that  a  party  in  possession  might 
maintain  that  possession,  no  matter  how 
obtained,  against  any  but  the  rightful 
owner,  but  that  such  owner  could  enter 
on  his  land  at  all  times.  The  result  of 
these  principles  was  seen  in  the  conduct 
of  the  owners  of  land  who  in  the  lan- 
guage of  the  statute  5  Kic.  II.,  sect.  1, 
cap.  8,  made  entry  with  strong  hand  or 
with  multitude  of  people.  The  above 
statute  was  accordingly  passed  to  remedy 
this  evil,  and  it  enacts  that  none  from 
henceforth  make  any  entry  into  any  lands 
or  tenements,  but  in  case  where  entry  is 
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given  by  law,  and  in  such  case  not  with 
sti'ong  hand  nor  with  multitude  of  people, 
but  only  in  peaceable  and  easy  manner, 
and  if  any  man  from  henceforth  do  to  the 
contrary  and  be  thereof  duly  convicted, 
he  shall  be  punished  by  imprisonment, 
&c.  This  statute  was  followed  by  15 
Ric.  II.,  cap.  11,  8  H.  VI.,  cap.  9, 
which  gave  restitution  to  the  party  dis- 
possessed. 31  Eliz.,  cap.  11,  and  21 
Jac.  I ,  cap.  15,  which  gave  restitution 
upon  inquest  found  to  tenants  for  years. 

All  of  these  statutes  impose  a  penalty 
upon  persons  guilty  of  the  offences 
therein  described  (1  Hawk.  P.  C.  280), 
but  provide  no  civil  remedy  for  the  party 
dispossessed  except  restitution  after  in- 
quest found,  or  upon  conviction  of  the 
forcible  entry  and  detainer,  and  then  only 
to  parties  having  a  right,  as  tenants  of 
the  freehold  or  tenants  for  years.  Where  a 
landlord  therefore  entered  and  ousted  a 
tenant  who  overhdd,  Jiherum  teneinentum^ 
was  held  to  be  a  good  plea  in  an  action 
of  trespass  ^ttare  c/au«taii;  Taylor  v.  Col e^ 
3  T.  R.  292  ;  Taunton  v.  Costar,  7  Id. 
431.  This  last  has  always  been  consid- 
ered as  a  leading  case  ;  in  it  Kbnton,  J., 
uses  the  following  language :  **  The  case 
is  too  plain  for  argument.  Here  is  a 
tenant  from  year  to  year  whose  term  has 
expired  upon  a  proper  notice  to  quit,  and 
because  he  holds  over  in  defiance  of  law 
and  justice,  he  now  attempts  to  convert 
the  lawful  entry  of  his  landlord  into  a 
trespass.  If  an  action  of  trespass  had 
been  brought  it  is  clear  that  the  landlord 
could  have  justified  under  a  plea  of  Hb- 
erum  tenementum,** 

Turnery.  Meymott^  1  Bing.  158,  goes 
a  step  fiurther ;  the  court  in  that  case  say 
that  if  the  landlord  use  force  in  ousting 
his  tenant,  that  is  an  offence  against  the 
public  for  which  he  may  be  indicted,  but 
is  no  ground  for  an  action  of  trespass. 
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The  landlord  once  in  possession,  no  mat- 
ter how  gained,  could  maintain  trespass : 
Butcher  ▼.  Butcher,  7  B.  &  C.  399. 

The  right  of  the  landlord  to  use  force 
in  obtaining  possession  was  first  expressly 
denied  in  Hilary  ▼.  Gay,  6  C.  &  P.  284. 
The  facts  in  that  case>were  as  follows  : 
The  defendant,  the  landlord,  after  get- 
ting the  plaintiff  away  procured  a  num- 
ber of  men  who  entered  plaintifi's  room 
and  turned  his  wife  into  the  street.  Lord 
Ltndhurst  says,  *' Even  if  plaintiff  had 
promised  to  go  away,  I  am  of  opinion 
tliat  the  conduct  of  the  defendant  cannot 
be  justified.  If  the  defendant  had  a 
right  to  the  possession  he  should  have 
obtained  that  possession  by  legal  means." 

In  Newton  v.  Harland,  1  M.  &  G.  644, 
A  case  which  was  three  times  tried  and 
argued  very  fully,  the  majority  of  the 
court.  Parks  and  Aldbrson  dissenting, 
held  that  defendant  having  entered  by 
force  and  turned  out  plaintiff's  wife  and 
family,  and  in  so  doing  assaulted  the  wife, 
could  not  justify  the  acts  done  in  defence 
of  his  possession  of  the  house,  because 
the  entry  was  unlawful.  Pabke,  B., 
expresses  his  disapproval  of  this  doctrine 
in  Harvey  v.  BrydgeM,  14  M.  &  W.  437, 
as  follows :  ^*  The  next  point  was  raised 
in  Newton  v.  Harland^  and  if  it  were 
necessary  to  decide  it  I  should  have  no 
hesitation  in  saying  that  where  a  breach 
of  the  peace  is  committed  by  a  freeholder 
who,  in  order  to  get  possession  of  his 
land,  assaults  a  person  wrongfully  in  pos- 
session of  it,  against  his  will,  although 
the  freeholder  may  be  responsible  to  the 
public,  in  the  shape  of  an  indictment,  he 
is  not  liable  to  the  other  party."  Harvey 
v.  BrydgeSf  is  followed  in  Lows  v.  7W- 
fordy  1  App.  Cas.  425,  while  Newton  v. 
Borland  is  questioned  in  Davis  v.  Bur- 
rellj  10  C.  B.  821.  In  PolUn  v.  Brewer, 
7  C.  B.  (N.  S.)  371,  it  is  held  that  no 
damages  can  be  recovered  for  the  eviction 
itself,  while  Damson  v.  WUson^  1 1  A.  & 
E.  (N.  S.)  890,  decides  that  a  landlord 
could  justify  on  a  plea  of  liherum  tene- 
mentum,  unless  more  force  was  used  than 


was  necessary.  In  Beddail  v.  Maiilaad^ 
17  Ch.  D.  174,  the  court  Teriewa  these 
cases,  and  reconciling  the  difiierence,  sUyt 
down  as  the  principle  enanciatcd  by 
Newton  V.  Harland,  1st.  That  in  respect 
of  a  claim  for  forcible  entry  snd  etiction 
a  plaintiff  cannot  recover  j  but  2d.  Thai 
whenever,  in  course  of  a  forcible  entry 
there  has  been  committed  by  the  person 
who  has  forcibly  entered  an  indcpeudcnt 
wrong,  some  act  which  could  have  been 
justified  only  if  he  was  in  lawful  posse*- 
sion,  the  landlord  is  liable  for  such  act  in 
damages.  The  facts  in  Beddail  v.  Mail- 
land  afford  an  excellent  illustration  of 
tlie  above  distinction.  The  defendant 
was  ill  possession  of  the  house  under  a 
license  from  the  owner,  which  had  been 
revoked  ;  plaintiff  made  a  forcible  cntr; 
under  the  statute  5  Ric.  II.,  and  defend- 
ant made  two  counterclaims,  one  for  the 
forcible  entry  and  eviction,  the  other  for 
injury  done  to  his  furniture,  which  had 
been  thrown  into  the  street.  The  first 
claim  was  not  allowed,  but  in  respect  to 
his  claim  for  the  injury  done  his  furniture 
it  was  held  he  might  recover. 

This  may  be  taken  as  the  result  of  the 
English  authorities  that  there  is  no  cini 
remedy  given  by  statute  save  restitution 
upon  inquest  found,  and  that  to  a  person 
having  a  title  to  the  land.  That  an 
action  of  trespass  cannot  be  mainta'ned 
for  the  eviction,  even  if  accompanied  by 
force,  but  that  recovery  may  be  had  m 
such  case  for  injuries  done  to  the  person 
of  the  tenant  holding  over  or  his  personil 
property  by  the  landlord,  when,  «  ^*^» 
J.,  says,  in  Beddail  v.  Maitland,  the  act 
could  be  justified  only  if  the  landlord  was 
in  lawful  possession. 

In  this  country  the  necessity  of  provwi- 
ing  a  civil  remedy  for  those  who  have  been 
turned  out  of  possession  by  the  forciwfl 
entry  of  another  has  been  realiaed  bj 
many  of  the  states,  and  acts  have  been 
passed  at  different  times  by  the  majority 
of  them  with  that  end  in  view ;  some 
states,  however,  have  either  simpl.^  » 
tained  the  English  statutes  above  men- 
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tioned,  or  combined  them  into  one,  as  in 
Pennsjlvania  (Acts  of  I860,  Pamph.  L. 
390).  While  the  effect  of  a  statute  giv- 
ing a  dyil  remedy  has  modified  the  doc- 
trine of  the  English  law  considerably, 
many  cases  have  arisen  presenting  the 
same  questions  as  those  already  men- 
tioned. This  has  taken  place  either  iu 
some  state  which  had  not  parsed  an  act 
giving  a  civil  remedy  for  a  forcible  entry, 
or  where  the  plaintiff,  ignoring  such 
remedy,  has  sought  to  recover  in  trespass 
for  the  eviction  and  injuries  accompany- 
ing it. 

A  brief  review  of  the  cases  will  show 
how  nearly  the  American  decisions  ac- 
cord with  the  law  as  laid  down  iu  Beddall 
T.  Makiand. 

The  leading  cases  are  Wilde  r.Cantillon, 
1  Johns.  Cas.  123,  and  Hjfott  v.  Wood,  4 
Johns.  Rep.  150.  The  facts  in  this  last 
much  cited  case  were  as  follows  :  Plain- 
tiff was  in  possession  under  an  agree- 
ment to  vacate,  and  the  time  had  expired. 
Defendant,  the  owner,  came  on  the  land, 
where  plaintiff  was  mowing  the  giass, 
ordered  him  to  leave  the  premises  and 
stmck  him  with  a  whip.  The  court  in 
their  decision  says,  *'  If  the  entry  in  such 
case  be  with  a  strong  hand  or  a  multitude 
of  people  it  is  an  of!*ence  for  which  the 
party  entering  must  answer  criminally, 
but  it  would  be  an  absurdity  to  say  that 
he  must  also  be  responsible  in  damages 
for  an  injury  to  the  person  who  has  no 
right,  but  is  himself  a  wrongdoer  in  con- 
sequence of  his  illegal  entry. ' '  This  case 
has  always  been  followed  in  New  York : 
ive3  V.  Tvefi,  13  Johns.  235  ;  Jackson  v. 
Morse,  16  Id.  197;  Willard  Y.Warren, 
17  Wend.  758  ;  and  as  late  as  the  case 
of  BlLfs  V.  Johnson,  73  N.  Y.  529,  its 
doctrine  is  cited  with  approval. 

That  was  a  case  where  defendants 
offered  to  prove  that  they  owned  a  cer- 
tain strip  of  land  on  the  highway;  plain- 
tiff cut  grass  on  it,  left  it  to  dry,  and 
defendant  coming  on  the  land  took  away 
the  bay;  plaintiff  attempted  to  resist  and 
a  scuffle  ensued.     The  court  say,  ''  upon 


the  assumption  that  he  held  the  title,  de- 
fendant had  a  right  at  any  time  to  enter 
on  the  highway,  take  possession  of  the 
hay  and  appropriate  it  to  his  own  use, 
and  rfh  action  of  trespass  would  not  Ue 
against  him,  although  the  entry  was  by 
force,  citing  Hyatt  v.  Wood,  Tliis  case  is 
importaut  as  showing  that  the  doctrine 
of  Hifatt  V.  Wood  is  not  shaken  by  the 
adverse  criticisms  in  the  Vermont  and 
Illinois  cases. 

This  case  has  been  generally  followed 
in  the  other  states:  Brown  v.  Cfom,  1 
N.  H.  169  ;  Sterling  v.  Warden,  51  Id. 
219;  52  Id.  197  f  Header  v.  Stone,  7 
Met.  147  ;  Com,  y.  Haley,  4  Allen  318; 
Miner  v.  Stevens,  1  Cush.  485 ;  Clark  v. 
Keliher,  107  Mass.  406 ;  Overdier  v. 
Lttois,  1  W.  &  S.  90  ;  Muldrow  v.  Jones, 
1  Rice  64  ;  Johnson  v.  Hannahan,  1  Strob- 
hart  313;  TrMle  v.  Frame,  7  J.  J, 
Marsh.  599.  And  although  it  is  doubted 
in  Larkin  v.  Avery,  23  Conn.  304,  the 
latter  case  did  not  turn  on  that  point; 
and  in  the  case  of  Bliss  v.  Bange,  6 
Conn.  78,  cited  as  an  authority,  Daoqet, 
J.,  says,  '^  The  (Connecticut)  statute 
gives  the  action  of  trespass  in  so  many 
words  to  the  party  aggrieved,  and  the 
party  aggprieved  is  by  irresistible  impli- 
cation the  person  forcibly  ejected. 

But  the  distinction  taken  in  Newton  v. 
Harland,  as  explained  in  Beddall  v.  ^atV- 
land,  seems  to  have  obtained  in  most  of 
the  American  decisions.  Thus  in  Satnff 
son  v.  Henry,  13  Pick.  36,  **  The  next 
question  is  whether  the  facts  proved 
amount  to  a  defence  for  the  personal  in- 
jury complained  of.  It  has  been  argued 
that  this  is  only  a  matter  of  aggravation, 
but  we  consider  it  a  distinct  injury : 
Overdier  v.  Lewis,  supra;  People  v.  Heldf 
52  Barb.  198. 

In  most  of  the  cases  the  converse  of 
the  proposition  is  stated,  viz. :  That  a 
landlord  must  not  use  more  force  than  is 
necessary :  Winter  y.  Stevens,  9  Allen 
526  ;  Pratt  v.  Farrar,  10  Id.  519  ;  Ster^ 
ling  Y.  Warden,  51  N.  H.  219  ;  Clark 
Y.  Keliher,  107  Mass.  406 ;  Flaherty  y. 
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Andrews^  2  £.  D.  Sm.  529.  Although 
in  some  cases  it  is  said  that  the  gist 
of  the  action  is  injury  to  the  posses- 
sion of  the  real  estate,  and  the  alleged 
trespass  on  the  person  is  only  malter  of 
aggravation  :  Meniam  v.  ff' tV/w,  1 0 
Allen  1 1 8, which  is  the  doctrine  of  Taylor 
T.  Cole,  supra. 

With  the  exceptions  to  be  mentioned 
below,  the  cases  in  this  country  where  the 
landlord  has  entered  peaceably  and  being 
in  possession  either  turns  the  tenant  out  by 
force  or  uses  sufficient  force  to  prevent  a 
re-entry,  hold  that  at  common  law  the  ten- 
ant has  no  redress,  alid  that  the  statutes 
give  no  remedy  unless  the  force  as  al>ove 
stated  is  unreasonable :  Mussey  v.  Scott, 
32  Vt.  82  ;  Clark  v.  Keliher,  107  Mass. 
406 ;  Sterling  v.  Adams  ;  Tribble  v. 
Frame,  7  J.  J.  Marsh  599. 

When  the  landlord  is  in  possession  he 
may  bring  trespass  against  his  former  ten- 
ant :  Mussey  ▼.  Scott ,  supra;  may  oust  such 
tenant  upon  his  attempting  to  regain 
possession  :  Dennis  v.  Wood,  48  Cal.  361  ; 
or  may  bring  a  complaint  under  the  stat- 
ute :  Sage  v.  Har pending,  49  Barb. 
166. 

The  cases  which  have  excited  most  dis- 
cussion are  those  where  the  landlord,  in 
regaining  possession,  used  force  or  used 
great  violence  in  ousting  the  tenant. 
The  case  of  Dustin  v.  Cowdry^  23  Vt. 
635,  is  one  of  the  latter.  There  the  land- 
lord having  entered  peaceably  turned  the 
tenant  out  forcibly  into  the  street  in  the 
winter.  Reeder  v.  Purdy,  41  III.  279 
(6  Am.  Law  Reg.  N.  S.  104),  where 
the  landlord  seiand  plaintiffs  wife  by  the 
wrists  and  turned  her  out  and  put  the 
furniture  out  in  the  street.  The  court 
relying  on  Dustin  v.  Cowdry,  held  that 
an  action  of  trespass  would  lie,  although 
in  both  cases  there  was  a  statutory  rem- 
edy, on  the  ground  that  the  statute  having 
forbidden  a  forcible  entry  (which  they 
held  this  to  be),  such  entry  is  unlawful. 
If  unlawful,  it  is  a  trespass  and  an  ac- 
tion will  lie.  These  cases  are  approved 
in  Whittaker  v.  Perry^  38  Vt.  107,  and  the 


court  rely  on  Newton  v.  Harland  as  sanc- 
tioning ths  correctness  of  their  view  of 
the  force  of  the  statute  :  FarweU  v.  War- 
ren, b\  III.  467. 

In  Pennsylvania,  in  Adams  v.  Adams^ 
7  Phil.  160,  Judge  Stroud  appears  to 
think  that  Overdier  v.  Lewis  might  have 
been  differently  decided  if  the  decision  in 
Newton  v.  Harland  had  been  known,  but 
the  later  cases  in  other  states  do  not 
seem  to  have  greatly  varied  from  the  law 
as  laid  down  in  Hyatt  v.  Wood,  supra. 

In  California,  the  earlier  coses  seem  to 
regai'd  the  civil  remedy  provided  by  the 
statute  OS  exclusive.  Thus  in  House  v. 
Reiser,  8  Cal.  499,  it  is  said  to  be  in 
derogation  of  the  common  law  and  a 
party  must  bring  himself  clearly  within 
its  requirements  :  Opera  House  v.  Bert, 
.^2  Cal.  47 1  ;  Hemstreet  v.  Wassuni,  49 
Id.  273. 

In  Missouri,  Fukr  v.  Dean,  26  Mo. 
116,  which  follows  Kreveit  v.  Meyer,  24 
Id.  107,  while  asserting  the  doctrine  of 
Wilde  V.  Cantillon,  and  Tavmton  v.  Cos- 
tar,  supra,  that  the  common  law  afibrds  no 
civil  remedy,  holds  that  die  injured  party 
must  appeal  to  the  statutory  remedy  : 
Hetcher  v.  Keyte,  66  Mo.  218.  In 
SclMumaffel  v.  Belm,  77  III.  567,  it  is 
said  that  the  act  of  forcible  entry  and 
detainer  being  in  derogation  of  the  com- 
mon law  must  be  strictlv  construed.  With 
the  exception  of  the  Vermont  and  Illi- 
nois coses  above  cited  (Dustin  v.  Cowdry, 
Reeder  v.  Purdy,  Whitaker  v.  Perry,  and 
Farwell  v.  Warren),  the  law  in  America, 
as  well  as  in  England,  seems  to  be  well 
settled  as  regards  the  rights  of  tenants 
holding  over. 

An  interesting  discussion  of  these  last 
named  cases  is  to  be  found  in  the  4  Am. 
Law  Rev.  429,  but  at  that  time  the  case 
of  Beddall  v.  Maitland  had  not  been  de- 
cided, and  the  writer  treats  the  doctrine 
of  Newton  v.  Harland  as  entirely  ex- 
ploded. 

The  result  of  the  American  decisions 
seems  to  be  that  where  a  statutory  civil 
remedy  is  given  the  complainant  most 
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bring  himself  witliin  tho  requirements  of 
the  statute  and  pursue  that  remedy :  that 
where  such  remedy  is  not  given  no  action 
of  trespass  will  lie  for  an  eviction  of  a 
tenant  holding  over,  although  neoe&sarj 
force  is  used.  That  if  the  landlonl  used 
violence  in  gaining  possession  or  ousts 
the  tenant  at  sufferance  with  unnecessary 


force  an  action  of  trespass  will  He.  And 
that  for  the  injuries  inflicted  on  the  per- 
son of  the  tenant,  and  damage  done  to 
his  personal  property  a  landlord  is  respon- 
sible. This  is  in  harmony  with  the  law 
as  laid  down  in  the  later  English  cases. 

W.  Dbatton. 
Philadelphia. 


Circuit  Courts  Southern  District  of  Ohio. 
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Railroad  corporations  are  qucui  public  corporations,  dedicated  to  the  public  use. 
In  accepting  their  charters  they  necessarily  accept  them  with  all  the  duties  and 
liabilities  imposed  upon  them  by  law.  Thus  a  quasi  public  trust  is  created  whicli 
clothes  the  public  with  an  interest  in  the  use  of  railroads,  and  the  latter  can  be  con- 
trolled by  the  courts  to  the  extent  of  the  interest  of  the  public  therein. 

In  the  absence  of  some  statute  providing  another  and  different  remedy,  courts  of 
equity  have  jurisdiction  to  compel  railroad  corporations  to  discharge  the  duties 
imposed  upon  them  by  law  ;  and  persons  injured  by  the  wrongful  action  or  non- 
action of  such  corporations  may  seek  redress  by  injunction,  and  are  not  bound  to 
resort  to  proceedings  in  mandamus  or  to  an  action  at  law  for  damages. 

A  railroad  company  cannot  bind  itself  to  deliver  to  a  particular  stock-yard  all  live 
stock  coming  over  its  line  to  a  certain  point,  but  it  is  bound  to  transport  over  its 
road  and  deliver  to  all  stock-yards  at  such  point,  reached  by  its  tracks  or  connections, 
all  live  stock  consigned,  or  which  the  shippers  desire  to  consign  to  them,  upon  the 
same  terms  and  in  the  same  manner  as  under  like  conditions  it  transports  and 
delivers  to  their  competitors  ;  and  the  performance  of  this  duty  may  be  compelled 
by  injunction  at  the  suit  of  the  proprietor  of  the  stock-yards  discriminated  against. 

Where  foreign  corporations  engage  in  business  in  a  state  whose  laws  provide  that 
they  may  be  summoned  by  process  served  upon  an  agent  in  charge  thereof,  they  are 
*'  found  '*  in  the  district  in  which  such  agent  is  doing  business,  witliin  the  meaning 
of  the  act  of  Congress  of  March  3d  1875  (18  St.  at  Large,  470),  and  may  be  served 
in  that  manner  in  suits  brought  in  the  United  States  courts. 

In  Equity.     Motion  for  preliminary  injunction. 

Ramsey  ^  Matthews,  for  complainant. 

Eoadlet/j  Johnson  Sf  Colston,  for  defendant,  Cincinnati,  Indian- 
apolis, St.  Louis  &  Chicago  Railroad  Company. 

l^axton  ^  Warrington  and  Stallo,  Kittredge  ^  Shoemaker^  for 
defendant,  United  Railroads  Stock -Yards  Company. 
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The  opinion  of  the  court  was  delivered  by 

Baxter,  C.  J. — The  facts  in  this  case  are  few  and  simple.  After 
averring  that  he  is  a  citizen  of  Kentucky,  and  that  the  United 
Railroads  Stock-Yards  Company  is  an  Ohio  corporation,  and  that 
the  defendant,  the  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 
Railroad  Company,  is  a  corporation  organized  under  the  laws  of 
Ohio,  Indiana  and  Illinois,  the  complainant  charges  that  he  is 
lessee  of  certain  stock-yards,  referred  to  in  his  bill,  situated  on  the 
line  of  the  Cincinnati  &  Baltimore  Railroad  Company's  road,  in 
Hamilton  county,  Ohio ;  that  his  yards  are  connected  with  said 
railroad  by  a  suitable  switch ;  that  he  is  there  engaged  in  the  basi- 
ness  of  receiving,  feeding,  housing  and  shipping  live  stock;  that 
the  Cincinnati,  Indianapolis,  St.  Louis  &  Chicago  Railroad  Com- 
pany's road  connects  with  the  Cincinnati  &  Baltimore  Company's 
road  two  miles  south  of  complainant's  yards ;  and  that  the  said 
defendant  is,  by  contract,  in  the  use  of  that  portion  of  said  Cincin- 
nati &  Baltimore  Railroad  Company's  road  lying  between  8aid  point 
of  junction  and  complainant's  yards,  over  which  it  is  carrying  on 
the  business  of  a  common  carrier  of  live  stock,  making  regular 
deliveries  to  and  receiving  stock  from,  its  co-defendant,  loaded 
in  cars  standing  on  the  track.  He  furthermore  alleges  such  receipt 
and  delivery  of  stock  in  cars  on  the  track  is  necessary  to  the  snc- 
cessful  prosecution  of  his  business,  but  that,  in  disregard  of  the 
obligations  imposed  on  it  by  law,  said  defendant  has  entered  into  a 
contract  with  the  United  Railroads  Stock-Yards  Company,  its  co- 
defendant,  whereby  it  has  covenanted  to  make  said  United  Railroads 
Stock- Yards  Company's  yards  its  depot  for  the  receipt  and  delivery 
of  all  live  stock  carried  by  it  to  and  from  Cincinnati,  and  obliged 
itself,  in  so  far  as  it  could  lawfully  do  so,  to  deliver  all  live  stock 
carried  by  it  to,  or  received  for  shipment  from  Cincinnati  to  and 
from  its  co-defendant,  and  that,  relying  on  said  contract  as  a  valid 
obligation  and  a  sufficient  justification  of  its  action  in  the  premises 
said  defendant  unlawfully  and  wrongfully  refuses  to  receive  stock 
from,  or  deliver  stock  to  complainant,  except  thrbugh  the  United 
Railroads  Stock-Yards  Company's  yard,  whose  yards,  it  appears, 
adjoin  the  complainant's  yards. 

Complainant  thereupon  prays  for  an  injunction  to  restrain  said 
defendant  from  so  discriminating  against  it,  and  to  compel  it  to 
receive  and  make  deliveries  of  stock  to  him  in  the  same  manner  and 
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on  as  favorable  terms  as  it  receives  from  and  delivers  to  complain- 
ant's said  competitor. 

The  application  for  a  preliminary  injunction  came  on  for  argu- 
ment before  me  at  Knoxville  on  the  twelfth  of  July  1882,  when  the 
Cincinnati,  Indianapolis,  St.  Louis  &  Chicago  Railroad  Company 
filed  its  plea  denying  the  jurisdiction  of  this  court,  because,  as  the 
plea  avers,  it  is  not  a  corporation  of  Ohio,  as  it  alleged,  but  that  it 
is  a  corporation  under  and  in  virtue  of  the  laws  of  the  state  of 
Indiana  alone.  It  does  not,  by  its  plea,  deny  service  of  process  or 
raise  any  question  in  regard  to  its  regularity  or  legal  sufficiency. 
But  the  counsel  insisted  in  argument  that  as  defendant  was  an 
Indiana  corporation,  and  a  citizen  of  that  state,  it  could  not  be  law- 
fully served  with  process  in  this  jurisdiction,  and  that  it  was,  there- 
fore, not  legitimately  before  the  court. 

We  need  not  stop  to  demonstrate  that  the  question  argued  by 
counsel  is  broader  than  the  plea,  inasmuch  as  if  such  question  was 
raised  by  the  plea  I  would  not  hesitate  to  overrule  it. 

We  concede  that  corporations — mere  legal  entities — can  only 
legally  exist  within  the  territorial  limits  of  the  sovereignty  creating 
them ;  that  they  must  dwell  in  the  places  of  their  creation,  and  can 
not  migrate  to  other  sovereignties.  But  it  is  as  equally  well  settled 
that  they  can  do  business,  if  not  inhibited  by  law  from  so  doing,  in 
foreign  states  and  countries,  and  that  they  may  be  there  sued  in 
relation  to  the  same :  1  Redfield  Railways,  p.  68,  §  4. 

Hence,  if  it  were  conceded  that  the  defendant  is  an  Indiana  cor- 
poration, as  alleged  in  its  plea,  it  appears  that  it  owns  and  operates 
a  railroad  in  Ohio,  where  its  president  resides  and  its  principal 
office  is  located,  and  that  it  is  there,  by  legislative  permission, 
engaged  in  the  business  of  a  railroad  carrier.  If  so,  it  is  liable  to 
be  served  with  process  in  this  jurisdiction.  "  This  court,"  says 
Judge  Force,  of  the  Superior  Court  of  Cincinnati,  in  a  case  recently 
decided  by  him,  '^  has,  by  statute,  jurisdiction  of  an  action  against 
a  foreign  corporation  when  such  corporation  can  be  found  within 
the  city.  A  corporation  can  be  found  where  it  can  be  served  with 
a  process  according  to  law.  A  foreign  corporation  can  be  served 
with  a  summons  according  to  law  (in  Ohio)  by  service  upon  a  man- 
aging agent."  And  about  the  same  time  Mr.  Justice  Matthews 
said,  in  a  similar  case,  pending  in  this  court,  that  ^^  where  foreign 
corporations  establish  an  agency  in  a  state  whose  laws  provide  (as 
in  this)  that  they  may  be  summoned  by  process  served  upon  an 
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agent,  they  are  '  found '  within  the  district  in  vhich  such  agent  is 
doing  business,  within  the  meaning  of  the  act  of  Congress  of  March 
3d  1875,  and  may  be  served  in  the  same  manner  hi  saits  brought 
in  the  United  States  court :"  Mohr  ^  Mohr  Distilling  Co,  v.  Ins. 
Co,y  12  Fed.  Rep.  474,  and  authorities  cited  in  the  note  thereto. 
These  adjudications  are  conclusive  of  the  question  attempted  to  be 
raised  in  this  case.  The  defendant  is  duly  before  the  court,  and  it 
only  remains  to  be  determined  how  far,  if  at  all,  the  complainant 
is  entitled  to  relief  upon  the  facts  herein  stated. 

Railroads  are  potential  agencies,  constitute  a  very  considerable 
part  of  the  national  wealth,  and  deserve  to  be  fully  protected  in  all 
their  chartered  rights.     But  while  they  are  essential  to  the  con- 
tinued  prosperity  and   to   the  further  development  of  the  varied 
resources  of  this  great  country,  they  are  susceptible,  when  manip- 
ulated in  the  interest  of  selfish  schemes,  of  being  perverteol  to  the 
most  unjust  and  oppressive  uses.     They  necessarily  monopolize  all 
inland  carrying  business,  and  if  unrestrained  can,  by  unjust  discri- 
minations, favor  some   individuals   and  communities  to  the  verj 
serious  detriment  of  others.   Hence  the  frequent  efforts  made  to  con- 
trol them  in  the  interests  of  individuals  and  communities.    By  estab- 
lishing or  abandoning  a  depot  they  can  depreciate  or  enhance  the 
value  of  private  property,  and  by  extending  or  withholding  facilities 
increase  the  profits  or  inflict  losses  on  all  persons  engaged  in  com- 
mercial or  other  pursuits  dependent  on  their  favor.     An  advance 
of  two  cents  per  bushel  on  the  grain  annually  carried  from  the 
grain  producing  west  to  the  eastern  cities,  with  a  corresponding 
increase  upon  all  other  classes  of  freight,  would  impose  a  tax  upon 
the  industry  of  the  country  exceeding  in  amount  the  annual  levies 
made  by  Congress  for  the  support  of  the  national  government.    If 
permitted,  they  can  so  regulate  their  freight  charges  as  to  exact 
from  each  locality  dependent  upon  them  the  utmost  farthing  ^hich 
the  circumstances  of  each  particular  case  and  the  absence  of  whol^ 
some  competition  enable   them   to  impose.     For  instance,  where 
competition  is  sharp,  they  can  carry  passengers  and  freight  over 
their  entire  lines  for  less  than  they  charge  for  short  intermediate 
distances,  simply  because  in  the  one  case  they  are  controlled  by 
competition,  and  in  the  other,  in  absence  of  such  competition,  they 
have  it  in  their  power  to  extort  the  utmost  farthing  which  such 
intermediate  business  is  capable  of  bearing.     Those  who  have  them 
in  charge  can  organize  side  or  collateral  business  enterprises  and  so 
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manipulate  their  roads  as  to  seriously  cripple  their  competitors  and 
add  to  their  own  profits.  These  are  but  some  of  the  possibilities 
incident  to  railroad  management.  Nevertheless,  with  all  their 
capacity  for  injustice,  they  cannot  be  dispensed  with.  But  are 
tbeir  duties  and  obligations  to  individuals  and  to  the  public  to  be 
measured  by  the  judgment  of  the  interested  parties,  using  them  to 
further  their  own  selfish  schemes,  or  by  the  courts  7  And  if  by  the 
latter,  to  what  extent  may  the  courts  go  in  supervising  their  actions 
and  in  restraining  abuses  ?  These  are  grave  questions,  which  we 
will  now  endeavor  to  answer. 

The  great  and  fundamental  principle  on  which  we  rest  the  con- 
clusions hereinafter  stated  is  the  conceded  fact  that  railroad  corpo- 
rations are  quasi  public  corporations  dedicated  to  the  public  use. 
It  is  upon  this  idea  that  they  have  been  invested  with  the  power  of 
eminent  domain — the  authority  to  take  and  appropriate  private 
property  to  their  use  by  paying  a  just  compensation  therefor. 
They  have  been  created  for  the  purpose  of  exercising  the  functions 
and  performing  the  duties  of  common  carriers.  Their  duties  and 
liabilities  are  defined  by  law.  In  accepting  their  charters  they 
necessarily  accept  them  with  all  the  duties  and  liabilities  annexed ; 
that  is  to  say,  they  undertake  to  construct  the  roads  contemplated 
by  their  several  charters ;  to  keep  them  in  good  condition ;  equip 
them  with  suitable  rolling  stock  and  safe  machinery ;  employ  skilled 
and  trustworthy  laborers  ;  provide  suitable  means  of  access  to  and 
egress  from  their,  trains;  erect  depots  and  designate  stopping  places 
wherever  the  public  necessities  require  them ;  supply  to  the  extent 
of  their  resources,  necessary  and  adequate  facilities  for  the  trans- 
action of  all  the  business  ofiered;  deal  fairly  and  impartially  with 
their  patrons  ;  keep  pace  with  improvements  in  railroad  machinery, 
and  adapt  their  service  to  the  varying  necessities  and  improved 
methods  of  doing  business. 

The  granting  and  acceptance  of  such  charter  creates  a  qua%i 
public  trust,  and  clothes  the  public  with  an  interest  in  the  use  of 
railroads,  which  can  be  controlled  by  the  public  to  the  extent  of  the 
interest  granted  therein :  Munn  v.  Illinois^  94  U.  S.  126  to  134, 
inclusive.  But  how  and  by  whom  can  this  quasi  public  trust  be 
administered  ? 

The  defendant  insists  that  relief  cannot  be  given  by  this  court. 
The  contention  is  that  all  persons  injured  in  their  property  or  per- 
sons by  the  wrongful  action  or  non-action  of  a  railroad  corporatioa 
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caQ  have  adequate  relief  in  a  court  of  law  by  a  suit  to  recover  dam- 
ages for  the  wrong  done,  or  by  mandamus  to  compel  a  fulfilment 
of  its  corporate  obligations.  These  remedies  undoubtedly  exist; 
but  is  there  no  other  and  better  remedy  for  the  redress  of  such 
wrongs  ?  Suppose  defendant  should  entirely  suspend  its  operations 
and  refuse  to  run  trains  upon  its  road,  it  would  be  in  default,  and 
everybody  injured  thereby  could  sue  and  recover  the  specific  dam- 
ages sustained.  But  is  the  public  without  redress,  and  are  the 
courts  without  power  to  interfere,  at  the  instance  of  one  or  more 
individuals,  and  protect  the  public  as  well  as  individuals  from  the 
threatened  deprivation  of  the  benefits  and  advantages  intended  to 
be  provided  by  the  building  of  the  road  ?  Or  suppose  the  defend- 
ant should  ignore  the  claims  of  some  populous  neighborhood,  whose 
business  justified  and  whose  necessities  required  depot  accommoda- 
tions for  the  receipt  and  discharge  of  passengers  and  freight,  and 
in  this  way  force  the  people  of  such  locality  to  transact  their  bus- 
iness through  a  depot  eight  or  ten  miles  distant — is  there  no  redress 
except  through  a  multiplicity  of  suits  to  be  prosecuted  at  law  by 
each  injured  party,  or  such  relief  as  could  be  obtained  through  the 
tardy  and  inadequate  process  of  mandamus  ?  These  remedies  exist. 
But  they  are  not  the  only  means  of  relief.  The  defendant,  by  ac- 
cepting its  charter,  assumed  certain  obligations  in  favor  of  the  pub- 
lic in  the  nature  of  a  quasi  public  trust,  and  the  duty  of  enforcing 
the  execution  of  this  trust,  in  the  absence  of  some  statute  providing 
another  and  different  remedy,  devolves  upon  courts  of  equity.  All 
matters  of  confidence  and  trust  are  within  their  peculiar  cognizance. 
They  may  restrain  or  command,  remove  a  trustee  and  substitute 
another  in  his  stead,  or  execute  the  trust  themselves,  as  the  exigen- 
cies of  each  particular  case  may  require.  Their  jurisdiction  has 
been  well  established  and  defined.  No  court,  I  presume,  exercising 
equity  powers  would  hesitate,  upon  proper  application,  to  command 
the  defendant,  in  the  contingencies  supposed,  to  provide  a  depot  or 
operate  its  road,  for  the  obvious  reason  that  the  road  was  authorized 
and  built  for  and  dedicated  to  the  public,  and  the  public  has  a  right 
to  use  it ;  and  if  the  officers  representing  the  corporation  were  to 
refuse  to  execute  the  trusts  reposed  in  them,  in  the  particulars  men- 
tioned, or  in  any  other  respect,  it  would  be  the  imperative  duty  of 
the  courts  of  equity,  on  due  application,  to  interfere,  and  by  ^^ 
exercise  of  their  extraordinary  powers  compel  a  faithful  observance 
and  discharge  of  all  of  its  obligations.    If  these  courts  can  lawfully 


McCOY  V.  C,  I.,  ST.  L.  &  C.  RAILROAD  COMPANY.  731 

do  this,  their  supervising  authority  over  such  corporations  to  the 
extent  of  the  public  interest  in  them  is  vindicated ;  that  is,  they 
can  compel  them  to  keep  their  roads,  rolling  stock  and  machinery 
in  good  condition ;  force  them  to  establish  and  maintain  depots  at 
suitable  points  where  the  business  and  public  necessities  require 
them ;  provide  suitable  means  of  accoss  to  and  egress  from  their 
trains ;  forbid  injurious  discriminations ;  and,  to  the  extent  of  their 
means,  supply  all  the  facilities  for  the  safe  transmission  of  persons 
and  property  contemplated  by  their  charters.  Their  authority  to 
do  this  was  affirmed  and  applied  in  the  recent  litigation  between  the 
express  and  the  railroad  companies,  in  which  the  railroad  companies 
admitted  an  obligation  to  receive,  carry  and  deliver  express  freight, 
but  contended  that  they  were  only  bound  to  do  so  when  the  freight 
to  be  carried  was  delivered  into  their  custody  to  be  carried  in  the 
usual  way  at  their  risk  and  on  their  freight  trains,  to  be  delivered 
by  them  to  the  consignees.  But  every  court  before  which  the  ques- 
tion was  argued  held  otherwise.^ 

In  the  last  of  these  cases,  recently  decided  by  Mr.  Justice  Mil- 
ler and  Judge  MgOrary  at  St.  Louis,  Missouri,  the  court  ordered 
the  railroad  company,  upon  a  motion  for  a  preliminary  injunction 
to  furnish  the  express  company  with  suitable  freight  cars  to  be  at- 
tached to  its  passenger  trains  for  the  transportation  of  its  freight  in 
care  of  its  own  messengers,  and  at  the  rates  fixed  by  the  court, 
thus  recognising  in  the  fullest  possible  manner  the  authority  of  the 
court  to  supervise  and  control  the  action  of  the  railroad  company  in 
the  public  interest. 

Now,  if  it  was  competent  for  the  court  to  thus  interfere  and  con- 
trol the  railroad  company  in  a  matter  of  detail  in  its  business 
affairs,  why  may  I  not,  if  the  facts  of  this  case  justify  relief,  com- 
pel the  defendant  railroad  company  to  make  deliveries  of  live  stock, 
consigned  to  complainant,  on  the  same  terms  and  in  the  same  man- 
ner as  under  like  conditions  deliveries  are  made  by  it  to  its  co- 
defendant  ? 

The  business  of  receiving,  feeding,  dealing  in  and  forwarding 
live  stock  is  legitimate  and  necessary.  To  do  so  on  a  scale  com- 
mensurate with  the  trade  of  Cincinnati  in  that  line  necessitates 
large  expenditures  in  the  erection  of  buildings  and  equipment  of 

>  See  Southern  Express  Co.  v.  NashviUe,  &c.,  Railwa}"  Co.,  20  Am.  Law  Reg. 
590,  and  note. 
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suitable  yards :  and,  being  both  legitimate  and  useful,  everybody 
engaging  in  it  is  entitled  to  equal  facilities  in  the  use  of  railroads, 
upon  which  they  are  largely  dependent  for  success ;  for  it  is  obvious 
if  the  railroads  centering  at  Cincinnati,  or  the  officials  who  control 
them,  are  permitted  to  combine  and  establish  a  stock-yard  as  a 
private  enterprise,  and  by  contract  made  it  the  depot  of  the  roads 
for  the  receipt  and  delivery  of  all  the  stock  brought  to  or  carried 
through  the  city,  and  withhold  like  accommodations  from  their  com- 
petitors, they  can  suppress  competition,  and  establish  and  maintain 
a  monopoly  in  that  particular  department  of  trade,  and  subject  the 
public  to  the  payment  of  undue  and  unreasonable  exactions  for  the 
services  rendered. 

I  am  very  clear  that  no  such  right  exists.  Where  a  railroad 
company  assumes  to  receive,  take  care  of,  water,  feed  and  forward 
stock  as  a  part  of  its  undertaking  to  transport  them,  as  it  may  law- 
fully do,  they  are  at  liberty  to  select  such  agencies  as  they  ma? 
choose  to  employ  for  the  purpose,  and  the  exercise  of  the  right  is 
no  wrong  to  any  one  else.  But  that  is  not  the  question  here.  The 
complainant  does  not  complain  of  defendant's  transacting  its  bus- 
iness through  its  own  agents.  Its  complaint  is  that  the  defendant 
refuses  to  deliver  stock  consigned  to  his  yard  to  him,  except  through 
the  yards  of  co-defendant,  and  it  is  against  this  unauthorized  and 
injurious  discrimination  that  he  seeks  relief.  The  two  yards  are 
contiguous.  They  are  both  connected  with  the  Cincinnati  i  Balti- 
more Railroad  Company's  road  (over  which  the  defendant  is  run- 
ning its  trains)  by  suitable  switches.  The  railroad  defendant  can 
receive  stock  from  and  deliver  stock  to  the  one  as  easily  as  to  the 
other,  but  refuses  to  do  so.  The  discrimination  is  contrary  to  a 
sound  public  policy  and  injurious  to  the  complainant.  It  gives  to 
the  United  Railroad  Stock- Yards  Company  important  advantages 
in  the  receipt  and  shipment  of  stock,  over  the  complainant — ^an  in- 
justice which  no  railroad  company,  in  the  exercise  of  its  ji«M» 
public  functions,  ought  to  be  permitted  to  inflict  upon  any  one  en- 
gaged in  a  lawful  and  necessary  pursuit.  The  power  to  prevent 
such  an  abuse  is,  as  we  have  already  affirmed,  vested  in  courts  of 
equity  until  the  legislature  shall  provide  another  and  different 
remedy. 

A  preliminary  injunction,  corresponding  in  its  scope  with  the 
restraining  order  heretofore  issued,  is  therefore  granted,  on  com- 
plainant's entering  into  a  bond  in  the  penalty  of  520,000,  with 
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securities  to  be  approved  and  accepted  by  the  clerk,  conditioned  to 
prosecute  the  suit  with  effect,  or  in  the  event  he  fails  to  do  so  that 
he  will  pay  the  defendants  all  such  damages  respectively  sustained 
by  reason  of  the  wrongful  suing  out  of  said  injunction. 


The  complaints  against  carrien  which 
are  most  common  in  this  country  are  of 
railway  discriminations  in  charges.  But 
the  law  requires  not  only  that  common 
carriers  charge  reasonable  rates,  but 
also  that  they  furnish  all  persons  simi- 
larly situated  with  equal  and  reasonable 
facilities  and  accommodations  for  trans- 
portation. Both  in  England  and  in  the 
United  States  this  is  common  law.  But 
in  England  it  is  also  a  matter  of  statutory 
obligation,  and  application  of  the  prin- 
ciple of  equal  and  reasonable  transporta- 
tion facilities  for  all  persons  similarly 
situated  has  been  most  frequent  in  Eng- 
land.   The  following  are  instances  : 

A  railway  company  may  be  compelled 
to  run  through  trains  over  a  continuous 
line  of  railways,  where  its  failure  so  to 
do  occasions  public  inconvenience.  So, 
if  there  are  two  competing  companies 
Laving  lines  from  A.  to  B.,  and  one  of 
them  has  a  continuation  from  B.  to  C, 
and  this  company  arranges  the  departures 
from  B.  so  as  to  interfere  seriously  with 
the  other  line,  and  put  the  public  to  in- 
convenience thereby,  and  force  the  traflSc 
to  B.  over  a  greater  extent  of  line  at  a 
sacrifice  of  time  or  cost,  the  companies 
will  be  compelled  to  operate  their  lines 
in  connection:  Barret  v.  G,  N.  ^  M. 
Railroad  Co,,  1  Nev.  &  Mac.  38. 

Upon  complaint  by  the  lessees  of  a  col- 
liery situated  on  the  N.  &  B.  RaUway,  at 
a  short  distance  from  its  junction  with  the 
M.  railway  to  8.,  that  they  were  pre- 
vented sending  the  traflBc  from  their  col- 
liery to  S,  by  the  railways  of  the  two 
companies  which  formed  a  direct  route, 
and  in  consequence  had  to  send  it  by  a 
circuitous  route,  it  was  proved  that  the 
two  railways  formed  a  continuous  line  of 
communication,  and  that  physically  there 
vas  no  difficulty  in  the  traffic  of  the  col- 


liery being  carried  to  S.  by  the  direct 
route :  Held,  That  the  applicants  were 
entitled  to  have  their  traffic  conveyed  by 
any  route  they  pleased,  and  to  use  the 
two  railways  as  if  they  were  one  con- 
tinuous line  :  Victoria  C.  Co,  v.  JV.  ^ 
B,  M,  Railroad  Cos,,  3  Nev.  &  Mac. 
35.  See,  also,  James  v.  Taff  Vale,  ^c, 
Railroad  Co,,  3  Nev.  &  Mac.  540. 

A  railway  company  made  an  arrange- 
ment with  W.  for  the   conveyance  of 
passengers  to  and  from  their  station  to 
the  town  of  E.,  and  admitted  his  omni- 
bus within  the  gates  of  the  station,  but 
refused  admittance  to  the  omnibus  of  M., 
which  conveyed  passengers  to  and  from 
the  station  through  the  town  of  K.  to 
more  distant  places,  to  which  it  was  the 
only  public    conveyance.     No    special 
circumstances  being  shown  by  the  rail- 
way company  to  justify  the  exclusion  of 
M.*s  omnibus,  it  was  compelled  to  ad- 
mit M.*s  omnibus  in  the  same  manner 
and  to  the  same  extent  as  it  admitted 
other  vehicles  of  a  similar  description  : 
Marriott  v.  L,  ^  S,  W.  Railroad  Co.,  1 
Nev.  &  Mac.  47.     But  where  a  railway 
company  agreed  with  a  cab  proprietor, 
in  consideration  of  his  paying  them  600/. 
per  annum,  to  allow  him  the  exclusive 
liberty  of  plying  for   hire  within  their 
station,  the  court  refused  to  compel  the 
company   to    admit    another    cab    pro- 
prietor, no  inconvenience  to  the  public 
being  shown  to  have  arisen  from  the  ar- 
rangement :   Beadell  v.    Eastern    Co,^s 
Railroad  Co,,  1  Nev.  k  Mac.  56.     And 
where  a  railway  company  granted  ex- 
clusive permission  to  a  limited  number 
of  fly  proprietors  to  ply  for  hire  within 
their  station,  the  court  refused  to  com- 
pel  the  admission  of  another  fly  pro- 
prietor to  the  station,  although  it  was 
shown  that  occasional  delay  and  incon- 
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fenience  resulted  to  the  public  from  the 
course  pursued :  Painter  v.  L.  B,  ^  S, 
C.  Railroad  Co,^  1  Nev.  &  Mac.  58. 

The  principle  dedueible  from  the  cases 
is  that  there  must  be  a  public  iuconven 
ience  resulting  from  the  discrimina- 
tive conduct  of  the  company,  in  order  to 
warrant  the  interference  of  the  court. 
An  injury  to  one  individual  merely  will 
not  do. 

In  Oxiade  y.  N,  E,  Railroad  Co,,  15 
C.  B.,  N.  S.  680 ;  1  Ncv.  &  Mac.  162, 
it  was  decided  that  there  is  no  obliga- 
tion on  a  railway  company  to  carry 
goods  otherwise  than  according  to  their 
profession,  and  that,  therefore,  it  might 
restrict  its  coal  traffic  to  the  carriage  of 
coals  for  colliery  owners  from  the  pit's 
mouth  to  stations,  where  such  colliery 
owners  have  cells  or  depots  appropriated 
to  them  for  the  reception  and  sale  of 
their  coals,  and  to  decline  to  carry  coals 
from  station  to  station,  or  for  coal  mer- 
diants — such  an  arrangement  being  es- 
sential to  the  regulation  of  the  large 
traffic  in  that  article,  and  the  company 
not  being  common  carriers  of  coal. 

A  railway  company  having  land  ad* 
joining  one  of  tlicir  stations,  let  the 
whole  of  it  to  P.,  a  coal  dealer,  for  the 
purpose  of  storing  coal  brought  by  their 
line.  P.  did  not  require  or  actually  use 
the  whole  of  the  land  for  this  purpose. 
W.,  another  coal  dealer,  applied  to  the 
company  to  provide  him  on  similar  terms 
with  land  for  storing  coal,  or  to  let  him 
the  part  of  the  land  not  actually  used  by 
P.  The  company  refused  so  to  do.  W. 
then  applied  for  an  order  to  compel  the 
company  to  desist  from  allowing  P.  to 
store  coals  on  the  land,  or  to  give  sim- 
ilar facilities  to  him :  Held,  by  Botill, 
C.  J.,  and  Kbatino,  J.,  that  a  means 
for  storing  coal  at  the  station  to  which 
it  is  sent  being  necessary  for  the  proper 
carrying  on  of  the  coal  trade,  the  com- 
pany had  no  right  to  grant  greater 
facilities  to  P.  than  to  W.,  and  that  they 
ought  to  be  restrained  from  doing  so. 
Held,  by  Moktaoue  Smith,  and  Bbett, 


JJ.,  that  the  Railway  and  Canal  Tnf* 
fie  Act  only  relates  to  facilitiea  in  the 
receiving,  forwarding  and  delivering  of 
traffic  ;  that  the  court  has  no  jarisdic- 
tion  to  interfere  with  matters  not  relating 
to  these ;  and  that  facilities  for  storing 
coal  after  it  has  been  deUvered  to  (be 
consignee  do  not  relate  to  the  rcoeiring 
forwarding  or  delivering  of  traffic,  and 
are  not  therefore  under  the  control  of  Ute 
court  •  West  v.  L.  ^  N,  W,  BaUroad 
Co,,  L.  R.,  5  C.  P.  622  ;  89  L.  J.C.P. 
282;  1  Nev.  &  Mac.  166. 

A  railway  company  which  had  been 
in  the  ha  hit  of  unloading  goods  conreTod 
by  them  on  their  railway,  by  taking  them 
out  of  the  trucks  and  placing  them  in  or 
adjacent  to  the  wagons  of  the  consignees, 
established  a  new  system,  under  which 
they  declined  to  allow  their  scrrants  to 
unload  the  goods  of  C.  from  their  tracks 
without  extra  charge.  They,  bowerer, 
continued  to  unload  the  goods  of  P.,  as 
these,  from  the  smallness  of  their  quan- 
tity, were  not  carried,  like  the  goods  of 
C,  in  separate  trucks,  but  were  mixed 
with  the  company's  own  traffic ;  and  it 
was  therefore  for  the  company's  own 
convenience  that  they  unloaded  them 
from  the  trucks.  The  court  refused  to 
compel  the  company  to  unload  the  tracks 
containing  C.*s  goods,  and  to  deliw 
such  goods  to  C.  by  placing  the  same  in 
or  adjacent  to  his  wagons,  but  it  wu 
intimated  that  if  C.  had  ppevionsly  com- 
plained to  the  company  of  their  giving 
an  advantage  to  P.  over  him  in  so  un- 
loading P.*8  goods,  and  the  company 
had  not  removed  such  ground  of  com- 
plaint, then  the  court  would  have  inter- 
fered :  Cooper  v.  Z.  ^  S.  W,  BaUroad 
Co,,  27  L.  J.,  N.  S.,  C.  P.  324  J  4  C. B. 
N.  8.  738  ;  1  Nev.  &  Mac.  185. 

A  railway  company,  with  a  view  to 
compete  with  other  carriers  in  the  collec- 
tion and  carriage  of  goods,  established 
receiving  offices  in  yarious  parts  of  I/>n- 
don,  from  which  goods  were  brought  in 
vans  to  the  railway  station.  The  gates 
of  the  station  were  closed  against  the 
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Tans  of  the  complainants  and  other  car- 
riers at  6.30  p.  M.,  fint  the  company's 
own  vans  were  admitted  at  a  mach  later 
hour,  and  the  goods  hrouji^ht  hy  them 
were  forwarded  by  the  same  night's 
trains.  Hdd,  an  undue  prejudice  to  com- 
plainant :  Btlmer  v.  L.  jr  •^'-  C.  Railroad 
Co.,  L.  R.,  6  C.  P.  194  ;  40  L.  J.  C.  P. 
331  ;  1  Nev.  &  Mac.  27 1  ;  sec  alsc,  Garton 
T.  B.  ^  E,  Railroad  Co.,  6  C.  B.  N.  S. 
639 ;  28  L.  J.  C.  P.  306  ;  I  Nev.  & 
Mac.  218  ;  Daxendale  v.  L.  ^  S.  W, 
RaUroad  Co,,  12  C  B.  N.  S.  758;  1 
Nev.  k  Mac.  231. 

But  where  A.  collected  parcels  and 
forwarded  them  by  railway  ;  the  railway 
company  refused  to  admit  A.'srans  into 
their  station  after  6.30  p.  m.,  but  ad- 
mitted their  own  vans  and  those  of  B.  at 
a  later  hour  with  parceb,  which  they 
forwarded  the  same  night.  The  time 
(6.30  p.  M.)  fixed  by  the  company  as 
that  after  which  they  would  not  receive 
goods  to  be  forwarded  the  same  night 
was  reasonable.  The  company  in  ad- 
mitting their  own  vans  later  acted  bona 
fide,  and  not  with  the  intention  of  gaining 
an  undue  advantage  over  other  collecting 
carriers  ;  they  admitted  B.'s  vans  in 
consequence, of  having  been  enjoined  so  to 
do.  A.  sought  to  compel  the  company  to 
admit  his  vans  after  6.30  P.  M.,  but  the 
court  (WiLLES  and  Keating,  JJ.,  dis- 
senting) ;  Held,  that  so  to  admit  A.'s 
vans  would  interfere  with  the  transport 
of  traffic,  and  refused  the  order  asked : 
Bdmer  v.  £.  ^  5.  W,  Railroad  Co,,  L. 
R.,  1  C.  P.  588  ;  35  L.  J.  C.  P.  289  ;  1 
Nev.  k  Mac.  243. 

Lett  V.  L.  ir  Y.  Railroad  Co,,  I  Nev. 
k  Mac.  352,  lays  down  the  general  pro- 
position that,  in  determining  whether  a 
preference  shown  by  a  railway  company 
to  one  of  its  eustomers  is  reasonable  or 
unreasonable,  regard  should  be  had  as 
well  to  the  general  convenience  of  the 
railway  company  with  reference  to  its 
general  traffic  as  to  the  benefit  and  con- 
yenience  of  the  public. 

Therefore,  where  a  railway  company 


was  compelled,  by  the  increase  of 
its  business  to  separate  its  mineral 
from  its  goods  traffic  at  0.  station, 
and  transferred  the  mineral  traffic  to 
another  station,  retaining  at  O.  sta- 
tion only  the  mineral  traffic  in  favor 
of  the  corporation  of  M.,  who  lighted  M. 
and  its  suburbs,  and  whose  gas  works 
were  close  to  O.  station,  communicating 
therewith  by  a  siding,  so  that  such  traffic 
could  be  removed  at  once  from  0.  sta- 
tion without  impeding  the  goods  traffic 
thereat  and  it  was  found  as  a  fact  that  it 
was  a  matter  of  public  benefit  and  con- 
venience that  the  corporation  should  be 
supplied  with  coal  at  0.  station;  that  the 
nature  and  magnitude  of  their  supplies 
enabled  the  railway  company  to  make 
such  special  arrangements  for  passing 
them  through  and  out  of  O.  station,  witli 
less  inconvenience  to  the  general  and 
ordinary  business  thereof  than  would  be 
caused  by  carr3*ing  for  the  applicants, 
it  was  held,  that  the  preference  to  the 
corporation  was  neither  undue  nor  un- 
reasonable. 

A  railway  company  permitted  a  car- 
rier (expressman),  who  also  acted  as 
superintendent  of  their  goods  traffic,  to 
hold  himself  out  as  their  agent  for  the 
receipt  of  goods  to  be  carried  on  their 
line,  and  ois  office  as  the  receiving  office 
of  the  company,  and  goods  were  received 
by  him  at  that  place,  without  requiring 
the  senders  to  sign  conditions  which  the 
company  required  all  other  carriers  (ex- 
pressmen) who  brought  goods  to  their 
station  to  sign.  Seld,  an  undue  prefer- 
ence ;  Baxendale  v.  B.  4r  E*  Railroad 
Co,,  11  C.  B.  N.  8.  787;  1  Nev.  1 
Mac.  229. 

A  railway  company  which  employed 
agents  for  delivering  in  a  large  town 
goods  brought  by  the  railway  to  the 
parties  to  whom  they  were  addressed, 
arranged  within  the  station  the  goods  to 
be  delivered  by  these  agents  and  afforded 
to  them  other  facilities  in  the  use  of  the 
station.  Held,  that  the  company  were 
not  compellable  to  give  other  carriers, 
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to  whom  the  goods  were  sent  for  deliv- 
ery to  the  altimate  consignees,  the  same 
privileges  in  the  use  of  the  station  :  Pick- 
ford  Y.  Caledonian  Railroad  Co,,  4  Sess. 
Ca.,  3d  Ser.  755 ;  I  Nev.  1  Mac.  252. 

In  Innea  t.  L,f  B.  ^  S.  C.  Railroad 
C6,f  2  Nev.  &  Mac.  155,  the  railway 
company  were  given  a  month  in  which 
to  provide  a  station  on  the  road  with 
additional  train  accommodations  and 
required  to  book  traffic  through  to  Lon- 
don. See,  also,  Local  Board  r.  L.,  B, 
^  S.  C.  RaUroad  Co.,  2  Nev.  &  Mac. 
214. 

In  The  South  Eastern  Railroad  Co.,  v. 
Railway  Com.  ^  Corp,  of  Hastings,  3 
Nev.  &  Mac.  464  ;  Q.  B.  D.  586 ;  50 
L.  J.,  Q.  B.  D.  201,  the  railway  com- 
missioners required  the  company  to  ex- 
tend the  platform  accommodation  at  H., 
according  to  a  specified  plan  to  cover 
over  the  platforms  and  part  of  the  car- 
riage yard,  to  add  four  waiting  rooms  of 
a  specified  size,  to  reserve  a  portion  of 
the  station  for  refreshments,  to  increase 
the  accommodations  for  the  delivery  of 
tickets,  and  to  increase  and  improve  the 
accommodation  for  cattle. 

With  respect  to  the  station  at  L., 
the  order  of  the  commissioners  required 
the  company  to  increase  and  improve  the 
platform  and  waiting  room  accommoda- 
tions, to  cover  over  the  bridge,  to  make 
fresh  openings  into  and  to  widen  the 
road  of  approach  to  that  station. 

Held,  by  the  Court  of  Appeal  (revers- 
ing the  judgment  of  the  Queen's  Bench 
Division),  that  these  matters  were  within 
the  jurisdiction  of  the  commissioners, 
but  that  they  had  no  power  peremptorily 
to  order  the  execution  of  works  accx)rd- 
ing  to  a  specified  plan.  The  general 
principle  was  asserted  that  the  commis- 
sioners had  power  to  order  the  company 
to  provide  reasonable  facilities,  but  not 
power  to  specify  particular  improve- 
ments and  plans  therefor  and  to  require 
the  company  to  adopt  them.  It  was 
asserted  that  the  commissioners  had  no 
power  to  interfere  with  the  discretion  of 


the  company  in  regard  to  the  mode  of 
furnishing  reasonable  facilities. 

Lords  Selbornb  and  Colebidoe 
held  that  the  orders  with  respect  to  the 
platforms  and  goods  yard  at  H.,  and  the 
approach  road  at  L.,  were  in  excess  of 
jurisdiction  ;  that  the  orders  as  to  re- 
freshment accommodation  and  the  oorer- 
ing  over  of  platforms,  carriage  yard  and 
bridge,  did  not  relate  to  ''facilities," 
but  that  the  orders  as  to  booking  office, 
waiting  room,  and  cattle  acoonunoda- 
tions,  were,  as  to  "facilitieg,"  within 
the  meaning  of  the  statute. 

Bbbtt,  L.  J.,  held  that  all  the  orders 
except  those  relating  to  cattle  accommo- 
dation and  the  delivery  of  tickets  at  the 
booking  office  were  in  excess  of  jurisdic- 
tion. 

In  Local  Board  v.  N.  E.  Mroad 
Co.,  3  Nev.  &  Mac.  306,  the  inhabitants 
of  the  district  of  N.,  which  was  inter- 
sected by  a  line  of  railway,  complained 
of  there  being  no  station  in  the  district, 
and  it  was  proved  that  there  was  no  sta- 
tion nearer  than  at  A.  on  the  one  side, 
and  the  terminal  station  of  E  on  the 
other,  the  distance  from  A  to  H.  being 
about  4}  miles ;  that  the  railway  cam- 
pany  possessed  unoccupied  lands  in  sodi 
district,  upon  part  of  which  they  had 
placed  a  siding  for  the  delivery  of  coal, 
and  that  there  would  be  no  physical  or 
engineering  difficulty  in  using  part  of 
such  land  for  the  establishment  of  a  sta- 
tion at  which  traffic  of  all  kinds  could  be 
handled. 

It  was  decided  that  the  number  of 
pas^ngcrs  would  be  so  few  from  8"^° 
proposed  station  that  the  inconTenience 
to  the  company  and  the  travelling  P"^^^ 
would  greatly  exceed  the  inconvcnicw* 
occasioned  the  few  who  were  am^^ 
to  go  to  A.  or  H.  to  take  the  train. 
Therefore  the  court  refused  to  compel 
the  company  to  put  up  a  station  at  ^• ! 
but  the  company  were  required  to  P"^ 
vide  siding  accommodations  reasonably 
sufficient  for  the  receipt  and  deli^pry  m 
N.  of  the  station  to  station  traffic  of  th« 
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district,  and  to  giro  saeh  a  lerTice  for 
ttie  dcLirerj  of  inward  traffic  in  tho  dis- 
trict, and  the  removal  therefrom  of  out- 
ward traffic  as  was  given  under  corres- 
ponding circumstances  to  other  places. 
See,  also,  S.  W.  Railroad  Co.  ▼.  Staines 
Railroad  Co,,  3  Nev.  &  Mac.  48. 

A  railway  company  give  only  a  rea- 
sonable facility  in  running  over  a  foreign 
line  (for  example,  a  shipper's  private 
switches)  to  collect  traffic,  properly  placed 
for  that  purpose,  where  such  line  or 
switches  have  been  properly  planned  to 
give  the  company  access  to  them,  and 
where  it  has  no  such  line  of  its  own  : 
Watkinson  v.  Wrexham,  frc..  Railroad 
Co.,  No.  1,  3  Nev.  &  Mac.  5. 

As  to  the  obligation  of  a  lessee  com- 
pany to  provide  cars  on  the  leased  line 
and  use  private  sidings  thereof:  see 
Watkinson  v.  Wrexhanif  ^c,  Railroad 
Co.,  No.  2,  3  Nev.  &  Mac.  164. 

In  Watkinwn  v.  Wrexham,  ^.,  Rail- 
road Co.,  No.  3,  3  Nev.  &  Mac.  446,  the 
company  were  prohibited  from  delaying 
empty  coal  trucks  on  their  way  to  the 
collieries  ;  were  required  promptly  to  haul 
loaded  coal  trucks  from  the  collieries,  and 
to  provide  sufficient  locomotive  power  to 
do  so.  It  was  queried  whether  the  weigh- 
ing of  coal  was  a  **  facility,''  the  com- 
pany could  be  compelled  to  furnish.  As  to 
supply  of  wagons,  see,  also,  Tharsia,  S. 
^  C.  Co.  v.  L.  ^  N.  W.  Railroad  Co., 
3  Nev.  &  Mac.  455. 

A  railway  company  are  not  required 
to  furnish  booking  offices  for  traffic  at 
places  off  their  railway  nor  to  arrange  for 
the  conveyance,  by  road,  of  goods  be- 
tween such  places  to  the  nearest  station 
on  their  railway  i  D.  ^  M.  Railroad  Co. 
V.  J/.  G.W.  Railroad  Co.,  3  Nev.  & 
Mac.  379. 

A  railway  company  delivered  minerals 
at  T.  station,  but  refused  to  deliver  their 
damageable  traffic  consigned  to  the  ap- 
plicant, and  delivered  such  traffic  at  L., 


one  mile  and  a  half  from  T.,  which  was 
their  general  goods  station  for  T. 

The  accommodation  at  T.  station 
being  insufficient  to  receive  all  the  T. 
goods  traffic,  and  the  railroad  company 
having  no  power  to  enlarge  it.  Held, 
that  the  applicant  was  not  entitled  to 
have  damageable  goods  delivered  at  that 
station.  Semble,  if  the  accommodation  at 
T.  station  had  been  sufficient  to  receive 
all  traffic  similarly  sent,  the  company 
would  have  been  ordered  to  deliver  dam- 
ageable goods  to  the  applicant  at  T.  sta- 
tion :  Tlwmas  v.  N.  S.  Railroad  Co.,  3 
Nev.  &  Mac.  1 . 

TheC.  company  were  bound  to  give 
to  the  Scottish  East  coast  traffic  of  the  N. 
B.  Tiy.  Co.  using  their  railway  all  usual 
facilities,  including  so  far  as  might  be 
reasonably  required,  through  carriages, 
and  also  any  greater  facilities  which  they 
might  grant  to  any  other  company  in 
respect  to  such  traffic  or  of  any  traffic 
competitive  with  it.  The  C.  company 
ran  for  the  convenience  of  traffic  com- 
petitive with  the  Scottish  East  coast 
traffic  of  the  N.  B.  Company,  in  one  case 
a  saloon  sleeping  carriage,  weighing 
three  tons,  and  fitted  to  carry  twelve 
persons,  and  in  another  a  composite  car- 
riage, of  which  one  compartment  had 
sleeping  berths  for  three  persons  :  Held, 
that  a  Pullman  car,  weighing  twenty-one 
tons,  and  to  hold  twenty-two  persons, 
was  so  dissimilar  in  character,  both  to 
the  saloon  and  composite  carriages,  that 
the  N.  B.  company  were  not  entitled  un- 
der the  above  provisions  to  insist  on  the 
forwarding  of  it  by  the  C.  company  as  a 
similar  facility,  nor  as  a  reasonable  re- 
quirement, unless  the  N.  B.  company 
guaranteed  to  the  C.  company  a  mileage 
"proportion  on  eight  fares :  Caledonian  v. 
North  British  Railroad  Co,,  No.  3,  3  Nev. 
&  Mac.  56. 

AdELBKST  HAMlLTOIf. 

Chicago. 


Vol.  XXXI.— 93 


788  COOPER  V.  LOUANSTEIN. 


Court  of  Errors  and  Appeah  of  New  Jersey. 
COOPER  ».  LOUANSTEIN. 

A.  owning  an  unimproTed  lot  over  which  projected,  to  the  extent  of  a  foot,  the 
e&ves  of  an  adjoining  house  owned  by  B.,  conveyed  to  B.  by  a  deed  in  the  execn- 
tion  of  which  B.  did  not  join,  the  strip  of  land  one  foot  wide  so  OTerbnog.  The 
deed  stipulated  that  it  was  made  and  accepted  upon  the  express  condition  And  reser- 
vation that  A.  and  his  heirs,  or  whoever  might  own,  A.*s  said  lot,  shonld  haTe  the 
right  of  building  up  to  the  line  of  said  lot  thereby  conveyed,  and  of  baring  two 
windows  looking  out  on  said  lot,**  which  windows  shall  not  be  hindered  or  obfitnicted 
in  any  way  by  said  B.,  his  heirs  or  assigns,  to  any  other  or  greater  extent  than  such 
windows  if  so  erected  could  be  obstructed  by  the  house  of  B.,  at  present  standing  on  bis 
said  lot.*'  On  a  bill  to  enjoin  B.  from  extending  his  house  over  his  front  yard  ad- 
joining A.'s  lot,  Eeld^  that  the  deed  did  not  entitle  A.  to  have  the  whole  of  B.'8  ^t 
yard  as  it  then  existed,  unobstructed  by  buildings,  for  the  benefit  of  A.'8  vindovs, 
but  only  the  strip  of  land  one  foot  in  width  conveyed  by  the  deed. 

Per  Be  ABLET,  C.  J. — A  deed  not  executed  by  the  grantee  but  accepted  bj  him, 
containing  a  grant  of  an  easement  in  lands  of  the  grantee,  such  lands  not  being 
passed  to  him  by  the  conveyance,  is  not  to  be  regarded  with  respect  to  the  gnnt  ^ 
such  easement  as  the  deed  of  the  grantee. 

This  was  an  appeal  from  a  decree  advised  by  a  special  master 
and  based  upon  the  following  facts : 

The  complainant's  grantor,  William  J.  Cooper,  and  the  defend- 
ant, were  in  1870  owners  of  adjoining  lots  on  Market  street,  in 
Morristown.  On  the  defendant's  lot  stood  a  dwelling  about  eleven 
feet  back  from  the  street.  Cooper  being  about  to  erect  a  building 
on  his  lot,  discovered  that  the  eaves  of  defendant's  house  projected 
over  the  division  line,  and  thereupon  an  arrangement  was  made 
between  him  and  the  defendant  in  fulfilment  of  which  he,  for  a  cash 
consideration  of  ?100,  conveyed  to  the  defendant  in  fee  a  strip  of 
ground  one  foot  wide  along  the  dividing  line,  the  deed  therefor 
containing  the  following  clause: 

"  This  deed  is  made  and  accepted  upon  this  express  condition 
and  reservation  that  the  said  William  J.  Cooper,  and  his  heirs,  or 
whosoever  may  at  any  time  hereafter  own  the  adjoining  land  of  saio 
Cooper,  shall  have  the  full  right,  liberty  and  privilege  of  building 
up  to  the  line  of  the  lot  hereby  conveyed  and  of  having  and  enjoj- 
ing  two  windows,  one  on  the  first  story  and  one  on  the  second  story 
in  the  side  of  such  building  as  he  or  they  may  put  up,  looking  ou* 
upon  said  lot,  which  windows  shall  not  be  hindered  or  obstructed  in 
any  way  by  said  Louanstein  or  his  heirs  or  assigns  to  any  other  or 
greater  extent  than  such  windows  if  now  erected  could  be  obstructed 
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bj  the  house  of  said  Louanstein  at  present  standing  on  his  said 
lot." 

Cooper  then  erected  a  brick  building  upon  his  lot,  extending  to 
the  street  line  in  front  and  to  the  newly-constituted  division  line  on 
the  side  toward  the  defendant,  and  in  that  side  placed  a  window  in 
the  second  story,  near  the  front,  overlooking  the  defendant's  front 
yard.  In  January  1882,  the  defendant  began  the  erection  of  an 
addition  to  his  house,  extending  to  the  front  of  his  lot  and  to  the 
old  division  line  between  him  and  Cooper,  and  being  of  a  height 
sufficient  to  obstruct  the  view  from  the  window  before  mentioned. 
The  complainant's  bill  was  filed  to  enjoin  such  obstruction. 

Mr.  Benry  C.  Pitney^  for  appellant. 

Mr.  Alfred  Milh  and  Mr.  B.  Gummerey  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. — Under  the  view  which  we  have  adopted  in  this  case, 
no  other  question  need  be  decided  than  that  of  the  true  meaning 
of  the  clause  upon  which  the  complainant  relies  for  the  maintenance 
of  her  suit.  She  contends  that  by  the  "  condition  and  reservation" 
in  the  deed  from  her  grantor  to  the  defendant,  she  has  a  right  to 
have  her  window  unobstructed  by  any  erection  on  the  defendant's 
lot  save  the  building  which  stood  there  when  the  deed  was  made. 
This  claim,  if  maintained,  practically  deprives  the  defendant  of  the 
use  of  the  front  part  of  his  lot  except  for  the  purposes  of  a  yard. 
In  view  of  the  facts  that  in  purchasing  the  one-foot  strip,  he  was 
protecting  only  the  eaves  of  his  house,  and  that  he  paid  in  cash  the 
full  value  of  the  land  he  bought,  it  is  plain  that  the  claim  is  one 
which  a  priori  would  be  thought  not  likely  to  accord  with  the  in- 
tention of  the  defendant.  These  circumstances  may  legitimately 
be  regarded  as  throwing  light  upon  the  language  of  the  written 
instrument,  for  the  court  is  called  upon  to  put  itself  in  the 
position  of  the  parties  and  to  avoid,  if  it  fairly  can,  any  inter- 
pretation of  their  words  and  acts  which  will  lead  to  an  unreason- 
able result. 

Turning,  then,  to  the  language  of  the  clause,  we  see  that  the 
rights  which  Cooper  affirmatively  reserved  were  :  1st,  that  of  build- 
ing up  to  the  line  of  the  lot  conveyed,  viz.,  the  one-foot  strip ; 
2d,  that  of  having  two  windows  in  the  side  of  his  building,  look- 
ing out  upon  said  lot ;  and  then  was  added  a  negative  sentence  afi 
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to  the  obstruction  of  these  windows.  Of  these  affirmative  reser- 
vations, the  right  of  building  up  to  the  line  of  the  lot  conveyed  and 
the  right  of  having  two  windows  in  the  side  of  his  building,  were 
such  as  would  have  belonged  to  Cooper  without  being  expressly 
preserved,  and  the  only  important  words  to  be  found  are  the  phrase 
*^  looking  out  upon  said  lot."  This  it  is  that  gives  character  and 
scope  to  the  right  which  the  parties  intended  to  secure.  There 
can  be  no  question  of  the  meaning  of  this  phrase ;  ''  said  lot"  is 
the  one-foot  strip,  just  before  mentioned,  and  therefore  the  windows 
which  Cooper  reserved  the  right  to  have  and  enjoy  were  windows 
looking  out  upon  the  one-foot  strip.  If  the  entire  clause  of  the 
deed  stopped  here,  no  reasonable  doubt  could  be  raised  about  its 
interpretation.  It  would  clearly  import  that  the  strip,  and  the  strip 
only,  was  to  be  kept  open  for  the  use  of  the  windows ;  an  exami 
nation  of  the  remainder  of  the  clause  does  not,  I  think  disclose  any 
different  purpose.  It  in  effect  forbids  Louanstein  to  create  any  new 
obstruction  to  the  windows,  and  permits  him  to  maintain  whatever 
obstruction  his  old  building  interposed.  But  in  determining  the 
extent  of  this  prohibition,  we  are  to  bear  in  mind  that  the  sig- 

• 

nificant  feature  of  the  windows  protected  is  that  they  are  win- 
dows looking  out  upon  the  one-foot  strip,  and  hence  it  is  quite 
reasonable  to  conclude  that  this  outlook  constitutes  the  measure 
of  the  prohibition.  In  accord  with  the  same  notion  is  the  per- 
mission to  maintain  the  old  obstruction,  for,  as  the  house  then 
standing  on  the  defendant's  lot  overlapped  a  portion  of  this 
strip,  he  would  have  been  required  to  remove  this  projection, 
unless  this  permission  had  been  added  to  qualify  the  right  before 
reserved. 

My  conclusion,  therefore,  is  that  by  this  deed  the  parties  designed 
to  vest  in  Louanstein  the  fee  of  this  one-foot  strip,  and  to  reserve 
to  Cooper  and  his  heirs  and  assigns  a  right  to  the  use  of  said  strip 
for  his  two  windows,  except  so  far  as  such  use  was  already  impair^ 
by  the  house  then  standing  on  defendant's  lot. 

An  additional  circumstance  favoring  this  conclusion  is  found  in 
the  fact  that  the  grantor  in  this  deed  denominated  the  retention  oi 
his  right  a  "  reservation,"  a  sufficiently  apt  term,  if  applied  to 
something  which  he  might  otherwise  have  been  thought  to  be  sur- 
rendering, a  totally  inapt  term,  if  applied  to  something  which  ne 
was  then  for  the  first  time  seeking  to  acquire. 

The  chancellor's  decree  dismissing  the  complainant's  bill  shoul 


COOPEB  V.  LOUANSTEIN.  741 

be  affirmed,  on  the  ground  that  the  complainant  is  not  entitled  to 
the  right  which  she  sets  up. 

Beaslet,  C.  J. — The  question  before  the  court  does  not,  in  mj 
opinion,  depend  on  the  construction  of  a  written  contract,  for  the 
conveyance  from  Cooper  to  Louanstein  is  not  regarded  by  me,  with 
respect  to  the  subject  of  the  easement  in  controversy,  as  the  deed 
of  the  latter.  In  point  of  fact  that  instrument  was  not  executed 
by  him,  and,  touching  the  point  in  dispute,  it  is  not  to  be  attributed 
to  him  as  a  matter  of  law.  As  I  understand  the  authorities,  none 
of  them  lend  any  countenance  whatever  to  such  an  attribution,  and 
they  can  be  made  to  wear  such  a  semblance  only  by  failing  to  dis- 
criminate between  the  facts  to  which  such  authorities  properly  apply 
and  the  facts  involved  in  the  present  case. 

The  inquiry  before  the  court  relates  to  the  grant  of  an  easement 
by  force  of  a  deed  not  actually  executed  by  the  grantee,  in  lands 
of  the  grantee,  and  which  are  not,  either  in  whole  or  in  part,  trans- 
ferred by  the  conveyance.  The  case  is  the  same  as  though  A. 
should  convey  to  B.  a  tract  of  land  situated  in  the  city  of  Trenton, 
and  should  insert  in  such  conveyance  the  grant  of  a  right  of  way 
over  the  lands  of  B.,  located  in  Princeton.  The  question  is,  by  the 
acceptance  of  such  a  deed,  is  it  the  deed  of  B.  with  respect  to  the 
transfer  of  the  right  of  way  ?  To  this  query  I  answer  unhesitat- 
ingly in  the  negative. 

And  in  the  first  place  it  should  be  noted  that  if  the  instrument 
in  the  case  suggested,  and  in  the  one  before  the  court,  is  to  be  taken 
as  the  deed  of  the  grantee,  still  it  is  indisputable  that  resting  on 
its  own  footing  alone,  it  would  be  unenforceable  against  him,  either 
at  law  or  in  equity.  This  is  the  effect  of  the  Statute  of  Frauds, 
which  requires  the  signature  of  the  person  desirous  of  passing  such 
an  interest  in  his  land.  So  that  if  we  were  to  adopt  the  theory 
which  is  rejected  by  me,  we  would  have  the  anomaly  presented  of 
a  deed  of  a  party  being  utterly  ineffectual  for  the  purpose  for  which 
it  was  designed.  It  would  be  styled  a  grant,  but  nothing  in  point 
of  law  or  of  fact  would  pass  under  it.  If  the  complainant  in  the 
present  case  had  not  set  forth  in  his  bill  acts  of  part  performance 
of  the  agreement  for  this  easement,  which  he  asserts  is  contained 
in  this  attributed  deed,  he  would  have  exhibited  a  case  without  any 
legal  or  equitable  basis ;  and  to  such  a  case  the  ascription  of  the 
deed  to  the  defendant  is  not  a  necessity,  for  if  the  agreement  in 
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question  had  been  by  parol  it  would  have  been,  under  the  alleged 
facts,  quite  as  efficacious  as  though  it  were  under  seal.  The  tech- 
nical doctrine,  therefore,  which  has  in  some  instances  the  effect  of 
attributing  a  deed  as  the  act  of  a  person  who  never  signed  or  sealed 
it,  is  by  no  means  essential  or  beneficial  to  the  equitable  disposition 
of  the  class  of  cases  to  which  the  present  one  belongs,  nor  indeed 
to  any  class  of  cases  that  can  be  imagined. 

The  principles  on  which  the  decisions  rest,  which  ascribe  a  deed 
to  a  non-executing  grantee,  do  not  warrant  their  application  to  the 
present  case.     Such  decisions  relate  to  stipulations  on  the  part  of 
the  grantee,  which   are   connected  with   or  relate  to  the  land 
embraced  in  the  conveyance.     Covenants  contained  in  such  instru- 
ments, which  have  been  declared  to  be  binding,  have  universally 
been  of  this  character.     Such  agreements  may  indeed  be  collateral 
to  the  conveyance,  but  they  must  relate  to  the  premises  whose  title 
is  transferred.     This  was  the  condition  of  things  in  Finley  v.  <SV«p- 
«on,  2  Zab.  311,  for  in  that  instance  the  covenant  aseribed,  asa 
matter  of  law,  to  the  grantee,  was  that  he  would  pay  off  the  money 
which  was  secured  by  a  mortgage  on  the  land  granted.    It  is?  I 
think,  very  plain  that  if  the  moneys  in  question  had  not  been  a 
burthen  on  the  land,  the  statement  of  the  assumption  of  the  debt 
by  the  non-executing  grantee  contained  in  the  deed  of  the  grantor 
would  not  have  been  imputed  to  the  former  as  his  covenant.    And 
yet  that,  in  effect,  is  what  is  claimed  on  the  side  of  the  complainant 
in  the  present  case.     Such  a  doctrine  is  not  supported  by  the  deci- 
sion just  quoted,  nor  by  any  of  the  authorities  which  form  its 
foundation.     I  have  examined  all  those  authorities,  and  I  find  that, 
without  exception,  they  relate  to  covenants  connected  with  the 
premises  demised  or  conveyed.     Not  one  of  them  indicates  the 
doctrine  that  a  statement  of  an  agreement  touching  alien  lands  will 
be  imputed  to  the  grantee.     Among  such  authorities  the  leading 
one  is  the  case  cited  from  the  year-books,  88  Edw.  III.,  c.  8, 9' 
The  facts  involved  were  these :  a  demise  was  made  to  two  lessees, 
only  one  of  whom  executed  the  counterpart  of  the  lease,  but  both 
went  into  possession.      The  lease  contained  a  covenant,  on  the 
part  of  the  lessees,  to  pay  20Z.  if  certain  conditions  were  not  com- 
plied with.     The  court  decided  that  the  instrument  was  the  deed 
of  both  lessees.     But  the  conditions  referred  to  all  related  to  the 
land  demised,  and  consequently  such  judgment  was  a  proper  basis 
for  the  decision  in  Finley  v.  Simpson^  but  will  afford  no  basis  vx 
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the  decision  of  the  present  case.  Neither  Sir  Ebwarb  Coke  nor 
Chief-Baron  Comtns,  nor  any  other  legal  writer,  intimates  any 
opinion  that  the  technical  rule  in  question  can  be  carried  any  fur- 
ther than  it  was  in  this  case  from  the  year-books.  In  Sheppard's 
Touchstone,  vol.  1,  p.  177,  the  law  on  this  head  is  stated  with  exact- 
ness. This  learned  writer  says :  *'  If  a  feoifment  or  a  lease  be 
made  to  two,  or  to  a  man  and  his  wife,  and  there  are  divers  cove- 
nants in  the  deed  to  be  performed  on  the  part  of  the  lessees,  and 
one  of  them  doth  not  seal,  or  the  wife  doth  or  doth  not  seal  during 
coverture,  and  he  or  she  that  doth  not  seal  doth  notwithstanding 
accept  of  the  estate  and  occupy  the  lands  conveyed  or  demised  ;  in 
these  cases,  as  touching  all  inherent  covenants,  as  for  payment  of 
rent  and  the  accessories  thereof,  or  clauses  of  distress,  or  re-entry, 
nomine  pomcR^  reparations  and  the  like,  they  are  bound  by  these 
covenants  as  if  they  did  seal  the  deed."  Both  this  distinguished 
author  and  Lord  Coke  expressly  declare  that  the  root  of  this  legal 
rule  is  in  the  maxim :  Qui  sentit  commodum  sentire  debet  et  ontiSy 
et  transit  terra  cum  onere — that  is,  that  he  who  takes  the  land 
conveyed  or  demised  must  take  it  with  the  burthen  upon  it.  It  is 
obvious  that  this  maxim  cannot  be  applied  to  the  case  before  the 
court.  If  covenants  relating  to  alien  lands  are  to  be  construed 
as  the  agreements  by  specialty  of  a  non-executing  grantee,  it  would 
follow  that  any  other  stipulation  which  the  grantor  might  insert  in 
his  conveyance  would  be  so  regarded.  Thus  the  grantee  might  in 
such  form  be  made  to  convey  his  lands,  or  to  sell  a  ship  or  a  stock 
of  goods.  It  seems  to  me  that  a  rule  of  law  of  this  kind  would 
be  fraught  with  mischief.  If  a  grantor  wishes  to  obtain  a  convey- 
ance of  lands  from  his  grantee,  or  wishes  to  obtain  an  easement  in 
such  lands,  it  is  the  reasonable  and  safe  course  to  require  him  to 
obtain  a  deed  to  that  end,  executed  by  such  grantee.  The  law 
gives  a  peculiar  efficacy  to  deeds,  on  the  ground  that  the  act  of 
signing,  sealing  and  delivering  such  instruments  denotes  caution 
and  deliberation  in  the  person  executing  them.  It  would  be  an 
unwise  policy  to  introduce  into  the  law,  instruments  having  such 
efficacy  which  have  not  been,  in  their  formation,  attended  with  such 
formalities. 

My  footing,  therefore,  in  the  present  matter  is  this :  I  do  not 
regard  the  clause  relating  to  the  easement  in  question,  as  con- 
tained in  a  deed  of  the  defendant,  Louanstein ;  but  I  regard  such 
statement,  the  deed  being  accepted  by  Louanstein,  as  a  circum- 
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Stance  of  evidence,  more  or  less  strong,  as  the  case  may  be,  tend- 
ing to  show  a  parol  agreement  for  such  easement.  If  this  were 
the  deed  of  the  defendant  it  could  not  be  contradicted  or  altered 
by  extraneous  evidence ;  it  would  have  to  speak  for  itself,  and  all 
that  this  court  could  do  would  be  to  enforce  its  terms.  This  is  the 
force  that  I  refuse  to  give  to  it,  looking  upon  it  as  simply  evidence 
of  a  character  susceptible  of  explanation  or  alteration  by  the  other 
facts  in  the  case.  If  there  were  no  other  proof  on  this  subject 
except  the  statement  of  the  bargain  in  the  grantor's  deed,  I  shoold 
treat  it  as  was  done  in  the  case  cited  from  the  New  York  reports, 
as  full  proof  of  an  agreement  in  the  terms  of  such  statement,  and, 
as  the  transaction  has  in  part  been  executed,  should  favor  its 
enforcement.  But  the  matter  does  not  stand  on  such  statement 
alone ;  there  is  other  testimony  on  the  subject  that  has  satisfied 
me  that  the  easement,  as  claimed  by  the  complainant,  vas  not  a 
part  of  the  bargain.  The  defendant  did  not  agree  to  grant  the 
easement  to  the  extent  set  up  in  the  complainant's  bill.  Taking 
this  view  of  the  testimony,  I  will  vote,  on  that  ground,  to  affirm 
this  decree. 


Depue,  J.,  delivered  a  dissenting  opinion. 


A  coTenant  or  stipulation  inserted  in 
a  deed-poll  binds  the  grantee,  his  heirs 
and  assigns,  vhere  such  stipulation  di- 
rectly relates  to  the  premises  conveyed  : 
Stines  v.  Dorman^  25  Ohio  St.  580;  Clark 
T.  Martin^  49  Penn.  St.  289  ;  Seymour 
V.  McDonald,  4  Sandf.  Ch.  502  ;  Atlan- 
tic Dock  Co,  V.  Leatnit,  50  Barb.  135, 
54  N.  Y.  35  ;  Anon.y  2  Abb.  N.  C.  56  ; 
Kimpton  v.  Walker,  9  Vt.  191 ;  and  also 
where  it  relates  to  the  premises  conveyed 
and  the  adjoining  premises,  as  a  fence : 
Kellogg  v.  Robinson,  6  Vt.  276 ;  Bur- 
hank  v.  Pillsbury,  48  N.  H.  475  ;  Ilarri- 
man  v.  Park,  55  Id.  471  ;  Newell  v. 
Hill,  2  Met.  (Moss.)  180;  Branson  v. 
Coffin,  ]0S  Mass.  175;  118  Id.  156; 
Blain  v.  Taylor,  19  Abb.  Pr.  228  ;  Haz- 
lett  V.  Sinclair,  76  Ind.  488 ;  Easter  v. 
Little  Miami  Railroad  Co.,  14  Ohio  St. 
48  ;  Boyle  v.  Tamlyn,  6  B.  &  C.  829 ; 
Walsh  V.  Barton,  24  Ohio  St.  28 ;  Duffy 
v.  N.  Y.  4'  H.  Railroad  Co.,  2  Hilt.  496. 


Bnt  see  Emerson  r.  Simpson,  43  N.  H* 
475;  Ihrish  v.  Whitney,  3  Gray  516; 
or  party  wall,  Maine  v.  Cumsto^t  ^^ 
Mass.  817  ;  Burlock  v.  Pedfc,  2  Duer  90; 
but  see  Scott  v.  McMillan,  76  N.  T.  HI; 
Bloch  V.  Isham,  28  Ind.  37. 

Unless  building  restrictioBS,  &c.,  ap- 
pear to  have  been  inserted  for  Ae  benefit 
of  adjacent  lands,  they  are  merely  per- 
sonal, and  do  not  run  with  the  Und: 
Skinner  v.  Shepard,  ISO  Mass.  180: 
Pierce  v.  Keator,  9  Hun  532,  70  N.  Y. 
419  ;  Goddard  on  Eas.  (Bennct's  ed) 
867,  note ;  Wagner  v.  Hamia,  38  Cal. 
Ill;  Keates  v.  Lyon,  L.  R.,  4  Ch.  App- 
218  ;  RenaU  v.  Covlishaw,  L.  Bm  ^  ^' 
Div.  125;  11  Id.  866;  T^itrrion  ^• 
Minke,  32  Md.  487  ;  see  Peek  "f-  ^' 
way,  119  Mass.  546 ;  H&rv^  ^-  ^^' 
shall,  66  Me.  435  ;  Badger  v.  BoaTd«>o^ 
16  Gray  559. 

In  Athey  v.  McHenry,  6  B.  Mw»-  ^^ 
A.  was  the  owner  of  a  house  adjoimog  on 
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the  north  a  vacant  lot  thirty  feet  wide 
and  two  hundred  feet  deep.  Tlie  house 
projected  slightly  over  the  line  of  the 
vacant  lot,  and  had  a  door  and  several 
windows  opening  thereon.  M.  had  con- 
tracted to  buy  the  vacant  lot,  and  also 
another  one  beyond  and  adjoining  it,  but 
agreed,  through  his  agent,  that  the  owner 
of  the  thirty  feet  might  sell  ten  feet 
thereof  to  A.,  next  to  A.*s  lot,  on  con- 
dition, as  alleged,**  that  it  was  to  be  for- 
ever left  open  and  not  further  built 
upon,"  in  order  that  **  it  should  remain 
forever  an  open  space  between  A/s 
house  and  the  house  which  M.  was  about 
to  build,  to  afford  air  and  light  to  both.'' 
The  deed  was  executed  and  delivered, 
but  contained  no  restrictions  whatever — 
a  fact  that  M.  did  not  discover  until  some 
time  afterwards.  M.  built  his  house 
adjoining  the  south  line  of  the  ten-feet 
strip,  and  A.  afterwards  built  a  coal- 
house  on  the  back  part  of  the  strip,  and 
also  nailed  up  boards  near  and  in  front 
of  M.'s  windows  on  the  north  side  of 
M.'s  house,  so  as  to  cover  them  and  ex- 
clude the  light  and  air  therefrom.  M. 
filed  a  bill  to  correct  A.'s  deed  by  insert- 
ing the  above-quoted  stipulation,  and  to 
compel  A.  to  remove  the  coal-house,  and 
also  the  boards  which  darkened  the  win- 
dows, and  to  prevent  any  further  erec- 
tions on  said  strip.  Hetd^  that  the  cir- 
cumstances of  the  transfer  of  the  strip, 
the  relative  positions  of  the  parties,  and 
their  motives  and  acts  before  and  after 
the  strip  was  sold,  could  be  inquired 
into;  and  the  deed  was  ordered  to  be 
reformed  so  as  to  contain  a  clause  pre- 
venting A.'s  building  on  the  strip  only  as 
far  back  as  the  houses  stood,  and  requir- 
ing him  to  remove  the  boards,  but  not 
the  coal-house. 

In  Woodruff  v.  Trenton  Water  Power 
Co.,  2  Stock.  489,  a  corporation  stipu- 
lated in  a  deed  of  lands  to  them  for  a 
raceway,  that  they  would  erect  and  main- 
tain a  bridge  across  their  raceway,  and 
also  a  landing-place  on  the  Delaware 
river  on  other  hnds  of  the  grantor,  and 
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all  necessary  fences,  and  that  the  grantor 
might  use  the  raceway  to  water  his  cattle 
and  to  take  ice  therefrom,  the  premises 
to  revert  in  case  of  breach.  IJeldy  that 
the  covenants  ran  with  the  land  and  were 
enforceable  by  the  heir  of  the  grantor 
against  the  successors  of  the  grantees, 
but  that  equity  could  not  compel  specific 
performance  because  the  complainant 
could,  by  the  terms  of  the  deed,  enforce 
the  forfeiture  of  the  estate  at  pleasure 
See  Rgan  v.  Lockhart,  1  Tug.  (N.  B.) 
127. 

In  Cooke  v.  Ckilcott,  L.  R.,  3  Ch.  Div. 
694,  a  purchaser  of  a  piece  of  land,  with 
a  well  or  spring  upon  it,  covenanted 
with  the  vendor,  who  retained  land  ad- 
joining to  be  disposed  of  for  building 
sites,  to  erect  a  pump  and  reservoir,  and 
to  supply  water  therefrom  to  all  houses 
built  on  vendor's  other  land.  Held,  a 
covenant  running  with  the  land,  and  en- 
forceable by  the  purchaser  of  one  of 
original  vendor's  lots  against  the  vendee 
of  the  original  purchaser.  [This  case 
was  questioned  in  Haywood  v.  Brunswick 
Build.  Soc,,  L.  R.,  8  Q.  B.  D.  403.] 

In  Daniel  v.  Stepney y  L.  R.,  9  Exch. 
185,  a  power  of  distress  in  a  demise  of 
mines  over  *'any  lands  in  which  there 
shall  be,'  for  the  time  being,  any  pits  or 
openings  by  or  through  which  the  coal  or 
culm  by  the  said  deed  demised  shall,  for 
the  time  being,  be  in  course  of  working 
by  the  lessees,  their  executors,  adminis- 
trators and  assigns,  was  held  to  author- 
ize, as  against  the  assignees  of  the  les- 
sees, with  notice,  a  distress  at  pits  not 
included  iu  the  demise,  but  referred  to  in 
it,  and  then  worked  by  the  lessees. 

In  Catt  V.  Tourle,  L.  R.,  4  Ch.  App. 
654,  the  plaintiff  sold  a  piece  of  land  to 
a  society  which  covenanted  with  him  that 
he,  his  heirs  and  assigns,  should  have  the 
exclusive  right  of  supplying  beer  to  any 
public  house  erected  on  the  land,  but  the 
plaintiff  entered  into  no  covenant  to  sup- 
ply it.  Hdd,  that  plaintiff  could  enjoin 
the  defendant,  who  had  purchased  part 
of  the  land  and  erected  a  public  house 
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thereon,   from    supplying    snch    public 
house  with  his  own  beer. 

In  Luker  v.  Dennis,  L.  R.,  7  Ch.  Dit. 
227,  a  brewer  leased  a  public  house  to  a 
publican  who,  in  the  lease,  covenanted 
for  himself,  his  representatives  and  as- 
signs, to  purchase  from  the  lessor  all  the 
beer  consumed  at  that  public  house,  and 
also  at  another  pubUc  house  of  which  the 
publican  held  a  lease  under  another  land- 
lord. Hddf  that  the  latter  covenant  was 
binding  in  equity,  upon  an  assignee  of 
the  lease  of  the  second  public  house,  who 
had  notice  of  the  covenant. 

In  Biggar  v.  Allen,  15  Grant's  Ch. 
358,  the  plaintiff  claimed  under  a  gran- 
tee to  whom  had  been  conveyed  a  lot 
bordering  on  a  lane  leading  to  the  gran- 
tor's dwelling.  On  this  lot  the  original 
grantee  had  built  a  hotel  with  windows 
looking  out  on  the  lane,  under  the  verbal 
(usurance  of  the  grantor  that  the  lane 
should  not  bo  built  upon  opposite  the 
adjacent  houses.  Held,  that  plaintiiT 
could  enjoin  the  grantor's  widow  from 
building  on  the  lane  so  as  to  close  the 
windows  of  his  hotel. 

In  Rock  ford  Railroad  Co.r,  Bedcemeiref 
72  III.  267,  the  natural  and  proximate 
loss  (such  as  inconvenience  in  shipping 
grain)  to  the  grantor  in  a  aeed-poU, 
from  the  grantees'  failure  to  comply  with 
a  provision  in  the  deed  which  required 
them  to  erect  a  depot  '*  upon  the  section 
of  land"  on  which  the  grantor's  farm 
was  situated,  was  held  recoverable,  but 
not  speculative  damages. 

In  Morse  v.  Copeland,  2  Gray  302,  in 
1825,  the  Copclands,  still  owning  other 
adjacent  lands,  conveyed  their  interest 
in  a  factory  and  water  privilege  to  the 
Easton  company,  together  with  the  right 
to  flow  all  their  (Copelands')  lands  as 
then  flowed;  and  the  Easton  company 
conveyed  the  same  to  Leach,  through 
whom  the  plaintiff  claims.  In  1831, 
Leach  gave  the  Copelands  an  oral  license 
to  erect  a  dam  on  their  own  land  to  ex- 
clude the  water  therefrom,  which  they 


did,  and  it  remained  until  1858.  In 
1831,  Leach  also  gave  the  CopeUndsu 
oral  license  to  dig  a  ditch  scross  Au 
(Leach's)  lands  (now  owned  bj  the 
plaintiffs)  to  drain  whatever  w&ter  might 
accumulate  on  their  land  in  coDseqoesM 
of  having  erected  their  dam.  The  ditch 
was  dug  and  continued  by  them  ontil 
1853,  when  the  plaintiffs  gave  the  d^ 
fendants  (the  present  owners  of  the  Cope- 
lands'  lands  not  conveyed  to  the  Easton 
company)  a  written  notice  to  disoootinoe 
the  ditch  and  to  remove  the  dnm,  and 
revoking  the  license  therefor.  HM^ 
that  he  could  revoke  the  license  as  to  the 
ditch,  even  after  twenty  years,  bat  not 
as  to  the  dam.  See  EUing  v.  (Mf^ 
Mills  Co,,  86  Conn.  296 ;  WiUioMm  v. 
Yingling,  80  Ind.  379  ;  Carr  t.  lowjf, 
27  Penn.  St.  257  ;  CJoddard  on  Ease. 
(Rennet's  ed.)  472  et  seq.;  Jmdm  Bid- 
road  Co,  V.  Sayres,  28  Ind.  318. 

Wooliscroft  V.  Norton,  15  Wis.  IW, 
the  owners  of  a  dam  and  fleveral  mill 
sites,  conveyed  one  of  those  sites  to 
Stevens  &  Older,  by  a  deed  oovenaniing 
that  the  grantees  would  pay  their  rata- 
ble share  of  the  expenses  of  keeping  in 
repair  the  dam  and  raceway  M  « '*'"' 
lands.  Held,  binding  on  Stcrens  * 
Older's  grantees.  See  ^>«M/eyT.rflifli- 
tine,  84  Wis.  154. 

In  McLean  v.  McKay,  L.  B.,  5  ^'  ^' 
827,  a  grantor  conveyed  a  tract  of  land 
leaving  a  vacant  lot  belonging  to  the 
grantor  between  the  lot  on  which  hi»o*n 
house  stood  and  the  lot  conveyed.  The 
deed  contained  a  clause  that, ''by '''^ 
true  intent  which  was  nnanimooslT 
agreed  upon  between  the  parties  [the 
vacant  lot]  should  never  be  hereafter 
sold,  but  lefY  for  the  common  benefit  of 
both  parties,  their  successors," *«•  ^^^ 
that  the  grantee's  vendee  conld  compel 
the  guardian  of  the  grantor's  heir,  *w 
represented  the  deceased  grantor,  to  ^^ 
move  a  building  erected  by  him  on  tw 
vacant  lot.  Also,  Brtm  v.  Va»  i>«*^' 
6  Heisk.  433 ;  Fhanix  Ins.  Co-  ^'  ^ 
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tmenial  In$.  Co.,  14  Abb.  Pr.  (N.  S.) 
266 ;  Gay  y.  Walker,  36  Me.  54  ;  Fd- 
ler  T.  Arm,  45  Yt.  400. 

In  Martin  t.  Drinan,  128  Man.  515, 
an  agreement  bj  the  grantee  in  a  deed- 
poll  to  keep  in  repair  a  building  on 
a/dfoining  land  of  the  grantor,  was  held 
not  to  be  a  covenant,  and  not  entbrce»- 
ble  by  a  subsequent  grantee  of  the  ad- 
joining land. 

In  Bishop  of  Raj^oe  ▼.  Hawkesworth, 
1  Hud.  k  Br.  606,  lands  were  demised 
to  the  defendant  by  the  bishop  of  B.,  on 
condition  that  if  the  defendant  should 
grind  grain  grown  on  the  demised 
premises,  at  any  mill  save  the  mill  be- 
longing to  the  bishop  of  B.  for  the  time 
being,  he  should  pay  to  the  lessor  and 
his  successors  5«.  for  each  barrel  of  grain 
so  ground,  as  if  the  same  had  been  duo 


for  rent*  The  mill  wa$  not  on  the  demised 
lands.  Held,  enforceable  by  the  bishop 
of  B.'s  suooessor  against  the  lessee,  as 
rent.  Also,  Dunbar  t.  Jttmper,  2  Yeates 
74;  Wadiunnih  v.  Smith,  11  Me.  278; 
Adams  v.  Morse,  51  Id.  497  ;  BarlleU  y. 
PsasUe,  20  N.  U.  547  ;  Morse  v.  Gamer, 
I  Strobh.  514. 

In  Hodge  ▼.  Boothby,  48  Me.  68,  a 
deed  from  A.  to  B.  reserved  to  C.*'a  right 
to  cross  said  lot,  and  to  take  and  haul 
away  stone,"  &c.  H«id,  that  B.,  by  ac- 
cepting his  deed,  was  precluded  from 
questioning  C.'s  rights  in  the  premises. 
See  Wxckham  v.  Hawker,  7  M.  k  W. 
63 ;  Ives  y.  Fan  Auken,  34  Barb.  566 ; 
Eysaman  t.  Egsaman,  24  Hun  430; 
Rexford  v.  Marquis,  7  Lans.  249  ;  May- 
nard  v.  Maynard,  4  £dw.  Ch.  711. 

John  H.  Stewabt. 
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english  00ubt8  of  law  and  equity.^ 

supreme  court  of  the  united  states.' 

supreme  court  0£  georgia.' 

court  of  errors  and  appeals  of  maryland.* 

court  of  chancery  of  new  jersey.' 

Accord  and  Satisfaction. 

Debtor  and  Creditor — Contract  by  Creditor  to  take  less  than  Sum 
due — Whether  Valid. — Judgment  for  a  specific  sum  having  been 
obtained  by  the  plaintiff  in  an  action,  an  agreement  in  writing  was 
made  between  the  plaintiff  and  defendant,  whereby,  in  consideration 
that  the  defendant  would  pay  part  of  the  sum  on  the  signing  of  the 
agreement,  and  the  remainder  to  the  plaintiff  or  her  nominee  by  equal 
half-yearly  instalments,  the  plaintiff  undertook   not  to  take  any  pro- 


>  Selected  from  late  nambers  of  the  Law  Reports. 

*  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  Oct.  Term  1882.    The  cases  will  probably  appear  in  17  Otto's  Reports. 

*  From  J.  H.  Lumpkin,  Esq.,  Reporter.    The  cases  will  probably  appear  in  68 
or  69  Oa.  Reports. 

*  From  J.  Schaaf  Stockett,  Esq.,  Reporter ;  to  appear  in  60  Md.  Reports. 

'  From  John   H.  Stewart,  Esq.,  Reporter ;   to  appear  in   87   N.  J.  Equity 
Reports. 


748  ABSTRACTS  OF  RECENT  DECISIONS. 

ceedings  on  the  judgmeot.  The  defendant  duly  performed  all  the  tenns 
of  the  agreement  on  his  part,  ffeld^  by  the  Court  of  Appeal,  reveniog 
the  decision  of  the  Queen's  Bench  Division,  that  the  agreement  vas 
not  binding  on  the  plaintiJQF,  there  being  no  consideration  for  it,  and 
that  therefore  the  plaintijQF  was  entitled  to  issue  execution  for  interest  on 
the  judgment  debt :  Beer  v.  Foakes^  L.  R.,  11  Q.  B.  Div. 

Admiralty. 

I^me  of  Decree  against  Sureties  in  Stipulation  under  Sect.  941  of 
Rev.  Stat.  U,  S. — While  under  sect.  941  of  the  Revised  Statutes  of  the 
United  States,  it  is  within  the  power  of  the  court  to  postpone  a  decree 
against  the  sureties  in  a  stipulation  executed  under  its  provisioos  to 
release  a  vessel  against  which  process  in  rem  has  issued,  until  the  time 
for  appeal  by  the  principal  has  expired,  and  then  to  proceed  only  on 
notice ;  and  while  such  is  the  practice  in  some  of  the  circuits,  there  is 
nothing  in  the  statute  which  makes  this  imperative,  and  jadgmeDt 
"  against  both  principal  and  sureties  may  be  recovered  at  the  time  of 
rendering  the  decree  in  the  principal  cause  :"  In  the  Matter  of  Farr/01 
et  al,  S.  C.  U.  S.,  Oct.  Term  1882. 

Quaere,  Whether  the  decree  is  a  lien  on  the  real  estate  of  the  stipa* 
lators  after  the  appeal :  Id, 

Agknt. 

Liability  of  Undisclosed  Principal — Demise  under  SeaL — The  rule 
that  an  unnamed  and  unknown  principal  shall  stand  liable  for  the 
contract  of  his  agent,  does  not  apply  to  a  demise  under  seal.  The 
relation  between  the  owner  of  land  and  those  who  occupy  it,  is  of  a 
purely  legal  character ;  and  the  fact  that  a  lessee  takes  a  lease  for  ao 
unnamed  principal,  but  in  his  own  name,  will  not  render  the  uDDamed 
principal  liable  for  the  rent :  Borcherling  v.  Katz,  37  N.  J.  Eq. 

Apportionment. 

Annuity —  When  Apportionahle, — A.  and  his  wife  conveyed  their 
farm  to  B.,  the  husband  of  their  granddaughter,  in  consideration  of 
B.'s  agreement,  secured  by  B.'s  bond  and  mortgage  on  the  premises,  to 
pay  A.  an  annuity  of  $250  on  the  first  day  of  April,  for  his  life,  and  11 
A/s  wife  survived  him,  to  pay  her  an  annuity  of  $200  for  her  life.  ^'J 
wife  outlived  him,  and  afterwards  died  on  September  19th  1881.  Bddi 
that  her  annuity,  having  been  evidently  given  for  her  support,  was 
apportionahle  :  In  re  Lackawanna  Iron  Co.,  37  N.  J.  Eq. 

Assignment. 
Contract  containing  Provisions  as  to  Ibr/eUttre, — A  provision  in  a 
contract,  that  if  the  contractor  fails  to  pay  for  labor  done  or  materials 
furnished  in  the  performance  ot  the  contract,  the  other  contractiog 
parties  may  withhold  the  moneys  earned  under  the  contract,  and  apply 
them  to  the  payment  of  such  debts,  does  not  deprive  the  contractor  ot 
his  right  of  alienation,  and  his  assignees,  notwithstanding  such  a  pro- 
vision, will  be  entitled  to  the  moneys  earned  under  the  contract  in  tbe 
order  in  which  they  acquired  title  to  them  :  Shannon  v.  The  Mayof  ^ 
Common  Council  of  Hoboken,  37  N.  J.  Eq. 

Bill  of  Lading.    See  Shipping. 


ABSTRACTS  OF  RECENT  DECISIONS.  749 

Bills  and  Notes. 

Acceptance  of  Draft  hy  Person  holding  Collateral — Subsequent  Indul- 
gence to  Acceptors — Discharge  of  Drawer, — Where  a  negotiable  draft 
with  a  seoarity  thereon  was  drawn  and  accepted  by  the  drawees,  who 
held  a  mortgage  to  secure  advances,  and  who  received  property  of  the 
drawer  sufficient  to  pay  the  draft,  after  negotiation  the  acceptors  were 
primarily  and  absolutely  bound  therefor  to  the  holder ;  the  drawer  was 
bound  to  pay  if  the  acceptors  did  not,  and  his  security  was  equally 
liable  with  him.  As  to  the  holder,  the  acceptors  may  be  regarded  as 
makers  and  the  drawer  as  a  first  indorser  :  Farmelee  v.  Williams^  68  or 
69  0a. 

Where  indulgence  was  granted  to  the  acceptors  in  consideration  of 
the  payment  of  eighteen  per  cent,  interest,  and  the  accentors  became 
insolvent,  the  security  was  thereby  released  :  Id 

Common  Carriers.    See  Railroad. 

Constitutional  Law. 

IHtle  of  Act, — The  constitution  does  not  require  that  the  title  of  an 
act  should  contain  a  synopsis  of  the  law,  but  that  the  act  should  contain 
no  matter  variant  from  the  title.  If  the  title  is  descriptive  generally 
of  the  purposes  of  the  act,  it  is  sufficient,  and  it  is  not  necessary  that  it 
should  particularize  the  several  provisions  contained  in  the  body  of  the 
act :  Howell  v.  State,  68  or  69  Ga. 

An  act,  the  title  of  which  was  to  prohibit  the  sale  of  intoxicating 
liquors  within  certain  limits,  was  not  unconstitutiojial  as  containing 
matter  different  from  the  title,  because  it  provided  that  no  intoxicating 
liquors,  plantation  bitters,  or  other  intoxicating  bitters  sold  under  the 
name  of  patent  medicine,  should  be  sold  within  such  limits  :  Id, 

Contracts  of  a  State — How  not  Enfvrceahle, — The  state  of  Louisiana, 
by  legislative  and  constitutional  enactment,  contracted  with  the  holders 
of  certain  bonds  to  levy  and  collect  a  certain  annual  tax,  and  to  apply 
the  revenue  derived  therefrom  to  the  payment  of  the  principal  and 
interest  of  said  bonds;  by  a  subsequent  constitution  the  further  levy  of 
the  tax  was  stopped  and  the  disbursing  officers  prevented  from  using 
the  revenue  from  previous  levies  for  said  purpose.  Certain  of  the  bond- 
holders sought  to  obtain  an  enforcement  of  the  contract  by  a  bill  in 
equity  and  a  petition  for  a  mandamus,  both  against  the  state  officers. 
Hdd^  that  the  state  officers  were  bound  to  do  as  directed  by  the  state, 
that  the  courts  could  not  control  them  as  against  the  political  power  in 
their  administration  of  the  finances  of  the  state,  and  that  therefore  the 
relief  prayed  for  could  not  be  granted :  The  State  of  Louisiana  v. 
Jumel,  8.  C.  U.  S.,  Oct.  Term  1882. 

Law  Impairing  the  Obligation  of  Contracts — Alteration  of  Remedy. — 
Changes  in  the  forms  of  action  and  modes  of  proceeding  do  not  amount 
to  an  impairment  of  the  obligations  of  a  contract,  if  an  adequate  and 
efficacious  remedy  is  leil  or  substituted  :  AnUmi  v.  Qreerhowj  S.  C.  U. 
8.,  Oct.  Term  1882. 

By  statute  in  Virginia  the  interest  coupons  of  certain  state  bonds 
were  "  receivable  at  and  after  maturity  for  all  taxes,  debts,  dues  and 
demands  due  the  state.''     For  refusal  to  receive  these  coupons  there 
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was  a  remedy  against  the  tax  collector  by  mandamus  in  tbe  Supreme 
Court  of  Appeals ;  by  a  subsequent  statute  the  coupons  were  to  be 
received  by  the  collector,  when  offered^  but  the  taxes  were  to  be  paid 
in  cash ;  and  proceedings  could  at  once  be  instituted  by  the  tax-payer  to 
test  in  a  local  court,  subject  to  appeal,  the  genuineness  and  receivabiiitj 
of  the  coupons,  and  if  the  judgment  was  in  his  favor  the  money  was 
returned  to  him.  Eeld^  that  the  change  in  the  remedy,  afler  tbe 
refusal  by  the  collector  to  receive  the  coupons  in  payment  of  taxes,  was 
aot  an  impairment  of  the  contract :  Id, 

Whether  the  tax-collector  is  bound  in  law  to  receive  the  coupon,  not- 
withstanding the  legislation  which,  on  its  face,  prohibits  him  from  doing 
so,  and  whether  if  he  refuses  to  take  the  coupon  and  proceeds  with  the 
collection  by  force,  he  can  be  made  personally  responsible  in  damages, 
undecided :  Id, 

CONTKAOT. 

Grant  of  JSocchisive  Right  to  Non-patentable  Invention.— A-  np"" 
patentable  invention  or  improvement  is  not  the  subject  of  an  exclosive 
right  or  property,  but  is  common  property,  open  to  all  the  world :  Al- 
bright V.  Teat,  'SI  N.  J.  Eq. 

A  covenant  by  which  the  covenantor  restrains  himself,  generally  and 
absolutely,  without  limitation  as  to  time  or  place,  from  exercising  his 
skill  and  knowledge,  is  repugnant  to  public  policy  and  void :  Id, 

Corporation. 

Right  to  Remove  Directors, — A  joint  stock  company  whose  directors 
are  appointed  for  a  definite  period,  has  no  inherent  power  to  remove 
them  before  the  expiration  of  that  period :  Imperial  Hydropathic  Hold 
Co.  V.  Hampsonj  L.  R.,  23  Ch.  Div. 

If  the  articles  of  association  of  a  company  contain  no  power  to  remove 
directors  before  the  expiration  of  their  period  of  office,  but  aothoriw  the 
shareholders  by  special  resolution  to  alter  any  of  the  articles,  there  m^^^ 
be  a  separate  special  resolution  altering  the  articles  so  as  to  give  F^^J 
to  remove  directors  before  a  resolution  can  be  passed  to  remoTO  tnj  of 
them :  Id, 

Liability  of  for  Fraud  of  Agents, — Strictly  speaking,  corporations, 
while  acting  within  the  scope  of  the  powers  delegated  to  them,  cannot 
))e  guilty  of  wilful  fraud ;  yet  it  is  settled  thai  corporations  carrying  OQ 
trade  or  business  of  any  kind,  are  equally,  and  to  the  same  extent,  liable 
for  the  frauds  and  wrongs  of  their  agents,  perpetrated  in  the  course  of 
their  employment,  as  individual  principals  would  be  under  like  circum- 
stances :  Western  Maryland  Railroad  Co,  v.  The  Franklin  Bank  of 
Baltimore,  60  Md. 

Sale  to  on  Fraudulent  Representation  of  Officer — Rescission.— h  »'^ 
of  chattels  to  a  corporation  may  be  rescinded  where  credit  therefor  was 
given  to  the  corporation  on  the  strength  of  contemporaneous  repress^' 
tations  of  the  officers  as  to  its  solvency  and  prosperity,  which  represent- 
tions  are  shown  to  have  been  false  and  fraudulent  when  made :  C(f^^^ 
V.  The  Globe  Rubber  Co,,  37  N.  J.  Eq. 

Criminal  Law. 
Former  Conviction — Ordinance. — The  conviction  of  the  defendant  i 
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the  major's  court,  under  a  muoicipal  ordioaQce  for  disturbing  the  peace, 
will  not  protect  the  accused  from  a  subsequent  prosecution  by  the  state 
for  assault  and  battery,  though  the  same  transaction  be  involved  in  both 
cases  :  De  Graffenreid  v.  State,  68  or  69  Ga. 

Murder — Riot  Incited  by  Prtaoner — Evidefice  of  Act$  and  Declara^ 
fiont  of  Mob. — Where  at  and  before  the  killing  there  was  a  great  riot 
by  many  persons  who  composed  a  mob,  and  the  accused  was  one  of 
them,  and  took  part  in  the  riot,  incited  it,  and  was  in  great  part  retipon- 
sible  therefor,  he  was  liable  for  each  and  every  illegal  act  committed  by 
such  mob,  and  what  was  said  and  done  by  the  mob  or  any  of  its  members, 
was  proper  evidence  on  the  trial  of  the  defendant :  McRae  v.  State^  68 
or  69  Ga. 

Burglary-^ Eoidence — Pouesiion  of  Stolen  Articles. — Where  a  burg- 
lary has  been  committed,  and  money,  goods  or  other  prefer ty  which 
were  in  the  house  at  the  time  of  the  burglary  are  soon  thereafter  found  in 
the  possession  of  a  person  who  is  unable  to  acoount  for  his  possession,  it 
raises  a  presumption  of  his  guilt,  and  the  jury  would  be  authorized  to 
convict  upon  this  alone.  This  matter  is  entirely  for  the  jury,  taking 
into  consideration  the  character  of  the  accused,  the  nature  of  the  pro- 
perty found  upon  his  person  or  in  his  possession,  the  length  of  time 
which  had  elapsed  since  the  burglary,  and  the  difiBculty  or  impossibility 
on  the  part  of  the  accused  to  account  for  his  possession  of  the  stolen 
property :  Lundy  v.  State^  68  or  69  Ga. 

Descent.    See  Will 

Duress. 

Mortgage — In  Settlement  of  Criminal  Charge. — Where  an  agent  of  a 
guano  company  had  collected  money  for  them,  and  failed  to  return  it, 
and  another  agent  of  the  company  demanded  the  amount,  and  threat- 
ened a  prosecution  unless  it  was  secured,  and  a  mortgage  was  given  to 
secure  the  amount :  HeM,  that  if  the  mortgage  was  given  to  settle  or 
suppress  the  criminal  prosecution,  it  could  not  be  collected.  If  given 
not  for  such  purpose,  but  to  secure  what  the  defaulting  agent  owed  his 
principal,  it  could  be  collected  :    Wheaton  v.  Ansley,  68  or  69  Ga. 

Equity.     See  LimitationSy  Statute  of 

Recovery  of  Fines  given  by  City  to  Dispensaries — Discovery  from 
Sheriff. — The  Act  of  1853,  ch.  305,  provides,  that  all  fines  imposed  bjt 
the  criminal  court  of  Baltimore  city  on  persons  convicted  of  keeping 
houses  of  ill-fame,  shall  be  divided  equally  between  such  dispensaries 
of  said  city  as  shall  have  had  under  their  charge  during  the  year  pre- 
ceding, at  least  1500  patients.  On  demurrer  for  want  of  jurisdiction, 
to  a  bill  filed  by  a  dispensary  in  the  city  of  Baltimore  against  a  former 
sheriff,  for  a  discovery  and  payment  into  court  of  the  sums  collected  by 
him  from  fines  imposed  under  said  act,  in  order  that  the  same  might  be 
distributed  among  the  several  dispensaries  entitled  to  the  fund,  it  was 
Beld,  that  the  complainant  was  entitled  to  the  relief  prayed  for,  and  the 
demurrer  to  the  bill  was  properly  overruled  by  the  court  below  :  Snoto- 
den  V.  The  President  and  Managers  of  the  Baltimore  General  Dispell' 
saryy  60  Md. 

Relief  against  Action  at  Law, — Equity  only  interferes  with  an  action 
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at  law  where  there  are  equitable  circumstances  which  render  it  UDJost, 
as  against  the  defendant  at  law,  that  the  suit  should  proceed :  Held, 
in  this  case,  that  it  constitutes  no  ground  for  such  interference  that 
the  plaintiffs  have  no  right  to  bring  the  action  at  law ;  Dor  that,  if 
thej  recover,  thej  will  hold  the  damages  in  trust,  in  part  for  tbe  de- 
fendants at  law ;  nor  that  the  defendants  at  law  should  be  allowed  to 
retain  so  much  of  the  damages  recovered  as  would  be  payable  to  them 
as  one  of  the  cestuis  que  trust;  nor  that  there  has  been  no  breach  of  the 
covenant  which  is  the  basis  of  the  action ;  nor  that  if  there  has  been 
such  breach,  equity  ought  to  relieve  against  it :  Longi  Dock  t.  BaUky, 
37  N.  J.  Eq. 

Errobs  and  Appeals.    See  Admiralty, 

Determination  of  Jurittdictional  Limit. — Although  the  appellant  in 
the  court  below  claimed  $3000,  yet  as  he  was  there  awarded  91500,  the 
matter  in  dispute  in  the  Supreme  Court  of  the  United  States,  required 
to  be  S2500,  was  but  81500,  and  the  court  had  no  jurisdiction:  Eilton 
V.  Dickinson,  S,  C.  U.  S.,  Oct.  Term  1882. 

Decree  when  final. — A  decree  is  final  for  the  purpose  of  an  appeal 
when  it  terminates  the  litigation  between  the  parties  on  tbe  merite  of 
the  case  and  leaves  nothing  to  be  done  but  to  enforce  by  execution  what 
has  been  determined  :  Railway  Co.  v.  Express  Co.,  and  Ex  parte  Not' 
ton,  S.  0.  U.  S.,  Oct.  Term  1882. 

Evidence.     See  Criminal  Law, 

Execution. 

Exemption — Injunction  against  Sale  of  exempted  Artides.'-On  a 
judgment  against  a  married  woman,  a  sheriff  seized  her  chattels,  con- 
sisting of  household  furniture,  &c.  She  was  living  with  her  husband, 
who  was  insolvent  and  contributed  but  little  to  the  family's  support,  and 
she  had  for  several  years  almost  entirely  maintained  him  and  her  chil- 
dren. Held,  that  her  right  to  claim  exemption  under  the  execution  act, 
as  *^a  debtor  having  a  family  residing  in  this  state/'  not  being  clear,  she 
therefore  was  not  entitled  to  an  injunction  restraining  the  sheriff  from 
selling  the  chattels  which  she  claimed  were  exempt :  Muir  v.  Eovodl^  37 
N.  J.  Eq.  ' 

If  her  right  had  been  clear,  injunction  in  equity  would  have  been 
appropriate  relief:  Id. 

Executor. 

Negligence — Failure  of  Bank  in  which  Funds  were  deposited. -^^^^^^^ 
an  order  for  the  distribution  of  the  proceeds  of  a  mortgage  had  been 
made,  one  of  the  distributees  died  intestate,  and  soon  aflerwards  one  of 
the  decedent's  children  applied  for  his  share  of  decedent's  portion,  but 
the  executor,  who  had  charge  of  the  fund,  refused  to  pay  him,  or  wy 
one  except  decedent's  administrator.  Pending  the  appointment  of  SQ^n 
administrator  he  deposited  the  fund  in  a  bank,  in  the  name  of  him^li, 
adding,  **  Estate  of  Hassel  C.  Jacobus,"  his  testator.  The  bank  was  then 
in  excellent  standing,  but  failed  before  an  administrator  had  been  ap- 
pointed. Held,  that  the  executor  was  not  liable  for  the  loss  of  the  funds. 
Jacobus  v.  Jacobus,  37  N.  J.  Eq. 
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Former  Recovery. 

Jwlgment  against  surviving  Member  of  Firm, — A  prior  judgment 
ooucludes  only  parties  and  privies,  not  strangers.  A  judgment  against 
the  surviving  member  of  a  firm  does  not  conclude  the  representatives 
of  the  deceased  partner :  Buckingham  v.  Ludlum^  37  N.  J.  Eq. 

Frauds,  Statute  of. 

Recovery /or  Services  rendered  under  invalid  Contract. — A  person  ren- 
dering services  under  a  contract  invalid  by  the  Statute  of  Frauds,  may 
recover  their  value  in  an  action  on  the  quantum  meruit :  Buckingham 
T.  Ludlum,  37  N.  J.  Eq. 

Injunction.     See  Execution. 

Nuisance —  When  Party  entitled  to  Equitable  Relief. — A  party  asking 
to  have  a  nuisance  abated  by  injunction,  will  be  entitled  to  relief  by  that 
process  whenever  he  can  clearly  demonstrate  two  facts :  1st,  that  the 
injury  of  which  he  complains  is  such,  in  its  nature  and  extent,  as  to 
call  for  the  interposition  of  a  court  of  equity;  and,  2d,  that  the 
right  on  which  he  grounds  his  title  to  relief  is  dear,  whether  that 
fact  has  been  made  plain  by  the  action  of  the  appropriate  tribunals  for 
the  adjudication  of  questions  of  legal  right,  or  is  so  by  the  settled  law 
of  the  state,  when  applied  to  the  facts  of  his  particular  case :  Stanford 
V.  Zyon,  37  N.  J.  Eq. 

A  mandatory  injunction  is  awarded,  as  of  course,  whenever  it  is  the 
necessary  and  appropriate  process  for  carrying  the  decree .  of  the  court 
into  effect:  Id. 

Religious  Society — Closing  of  Church  against  Pastor, — The  trustees 
of  a  Methodist  Episcopal  church  closed  the  church  building  against  the 
duly  appointed  preacher,  on  the  ground  that  it  was  not  for  the  interest 
of  the  church  that  he  should  be  its  pastor,  and  that  he  was  appointed 
against  the  wish  of  the  majority  of  the  members.  Held,  that  they  had 
no  right  to  do  so  and,  after  answer,  a  mandatory  injunction  was  issued 
requiring  them  to  open  the  building  to  the  preacher  and  the  church : 
Whitcar  v.  Michenor,  37  N.  J.  Eq. 

Insurance. 

Payment  of  Premiums  by  Stranger  or  Pnrt  Owner — Lien. — When  a 
person,  not  the  sole  beneficial  ^^ner,  pays  the  premiums  to  keep  up  a 
policy  of  life  insurance,  he  is  entitled  to  a  lien  on  the  policy  or  its  pro- 
ceeds in  the  following  cases :  (1)  By  contract  with  the  beneficial  owner; 
(2)  By  reason  of  the  right  of  trustees  to  an  indemnity  out  of  their 
trust  property  for  money  expended  by  them  in  its  preservation  ;  (3)  By 
subrogation  to  their  right  of  some  person  who,  at  the  request  of  trus- 
tees, has  advanced  money  for  the  preservation  of  the  property ;  (4)  By 
reason  of  the  right  of  a  mortgagee  to  add  to  his  charge  any  money  paid 
by  him  to  preserve  the  property :  In  re  Leslie,  L.  R.,  23  Ch.  Div. 

In  no  other  cases  can  a  lien  on  a  policy  for  premiums  paid  be  acquired 
either  by  a  stranger  or  by  a  part  owner  of  the  policy:  Id, 

Landlord  and  Tenant.    See  Agent 

LSOACT. 

When  Specific — Debt. — To  make  a  legacy  specific,  it  must  appear, 
Vol.  XXXI.— 95 
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either  by  express  words  or  otherwise  bj  inference  resting  upon  a  strong, 
BoUd  and  rational  interpretation  of  the  will,  that  the  testator  intended 
the  legatee  to  take  the  particular  thing  given  and  nothing  else :  Wyck- 
of  V.  The  Executors  of  Ferrine,  37  N.  J.  Eq. 

If  a  debt  is  the  subject  of  a  specific  legacy,  payment  of  tbe  debt 
will  destroy  the  legacy,  whether  it  be  made  voluntarily  or  by  eom* 
pulsion :  Id. 

Libel. 

Publication  of  PrMleged  Communication  by  Miitdke — Negligence.— 
The  defendant  wrote  defamatory  statements  of  the  plaintiff  in  a  letter  to 
W.  under  circumstances  which  made  the  publication  of  the  letter  to  W. 
privileged,  but  by  mistake  the  defendant  placed  it  in  an  envelope 
directed  to  another  person,  who  received  and  read  the  letter.  In  ao 
action  for  libel :  Held,  that  the  letter  having  been  written  to  W.  under 
circumstances  which  caused  the  legal  imputation  of  malice  to  be  re- 
butted, the  publication  to  the  other  person,  though  made  through  the 
negligence  of  the  defendant,  was  privileged  in  the  absence  of  malice  in 
fact  on  his  part :   Tompson  v.  Dashwoody  L.  R.,  II  Q.  B.  Div. 

Limitations,  Statute  op 

Acknowledgment  of  Debt, — A  debtor  wrote  to  his  creditor,  "I  thank 
you  for  your  very  kind  intentions  to  give  up  the  rent  of  Tyn-g-hwrtoydd 
next  Christmas,  but  I  am  happy  to  say  at  that  time  both  principal  and 
interest  will  have  been  paid  in  full."  Held^  that  this  was  an  acknowl- 
edgment of  the  debt,  and  was  not  conditional,  and  was  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations  :  Green  v.  Humphreyi^  L.  R| 
23Ch.  Div. 

Trusts  which  fall  within  the  proper,  peculiar  and  exclusive  jnrisdio- 
tion  of  courts  of  equity  are  not  subject  to  the  Statute  of  Limitations: 
Buckingham  v.  Ludlttm,  37  N.  J.  Eq. 

Courts  of  equity  are  not  within  the  terms  of  the  Statute  of  Liw^f* 
tions.  and  while  they  follow  it  by  analogy,  they  will  not  apply  ^^^^ 
rules,  founded  on  analogy,  when  it  is  against  conscience  to  do  so :  M- 

A  creditor  of  a  firm  may  have  relief  in  equity,  for  the  payment  of 
his  debt  against  the  separate  assets  left  by  a  deceased  partner,  if  the  but- 
viving  partner  be  insolvent  and  the  firm  assets  exhausted  :  Id. 

The  representatives  of  a  deceased  partner  cannot  set  up  tbe  Statute 
of  Limitations  against  a  creditor  of  the  firm,  so  long  as  the  surviving 
partner  continues  liable  for  the  debt  and  has  a  right  to  seek  contribu- 
tion, from  the  estate  of  the  deceased  partner,  for  the  payment  of  the 
debts  of  the  firm  :  Id, 

One  partner  cannot  set  up  the  Statute  of  Limitations  against  the 
other,  in  a  case  where  there  have  been  dealings,  in  respect  to  the  part- 
nership affairs,  within  six  years,  whether  they  consist  in  the  conversion 
of  assets  into  money,  or  the  application  of  assets  in  discharge  of  liabil- 
ities :  Id. 

Mortqags.    See  Dures$. 

Purchaser  of  Land  mibject  to^- Extension  of  Time — Release  of  M^' 
gagor, — Generally  one  purchasing  land  subject  to  mortgage,  not  only 
purchases  the  equity  of  redemption,  but  purchases  the  whole  estate,  and 
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assames  the  payment  of  the  mortgage  as  part  of  the  purohase-money. 
Generally  an  express  agreement  is  made  to  that  effect,  and  the  dped  is 
drawn  subject  to  the  payment  of  the  money.  In  such  case,  as  between 
the  parties,  the  purchaser  becomes  primarily  liable  for  the  debt,  and  the 
mortgagor  only  security;  and  as  between  them  the  mortgaged  property 
becomes  the  primary  fund  for  the  payment  of  the  debt :  George  ▼. 
Andrews  J  60  Md. 

The  mortgagee  may,  by  his  dealings  with  the  purchaser  and  mort- 
gagor, recognise  the  purchaser  as  the  principal  and  the  mortgagor  as 
oqIj  security  towards  himself :  Id. 

A  purchaser  having  assumed  the  payment  of  an  existing  mortgage, 
and  thereby  become  the  principal  debtor,  and  the  mortgagor  a  surety 
of  the  debt  merely,  an  extension  of  the  time  of  payment  of  the  mortgage 
by  an  agreement  between  the  holder  of  it  and  the  purchaser,  without 
the  concurrence  of  the  mortgagor,  discharges  him  from  all  liability 
upon  it :  Id. 

Municipal  CoBPOBATtoNS. 

I^oioer  to  Issue  Bonds, — Under  the  Constitution  of  Illinois  the  cor- 
porate authorities  of  cities  cannot  be  invested  with  power  to  levy  and 
collect  taxes  except  for  corporate  purposes.  The  charter  of  the  city  of 
Ottawa  gave  it  the  ordinary  powers  of  municipal  corporations  of  its  class 
for  local  government.  It  was  especially  authorized  upon  a  vote  of  the 
people,  **  To  borrow  money  on  the  credit  of  the  city,  and  to  issue  bonds 
therefor,  and  pledge  the  revenue  of  the  city  for  the  payment  thereof 
Bonds  were  issued  and  delivered  to  Cushman,  to  expend  the  same  in 
the  improvement  of  the  water-power  in  the  city  and  its  immediate 
yicinity.  In  a  suit  on  the  bonds,  ?ieid,  that  the  question  was  whether 
the  city  had  been  invested  with  power  to  raise  money  by  public  taxa- 
tion to  be  devoted  to  private  persons  or  private  corporations  for  devel- 
oping the  water-power  in  the  city  or  its  vicinity  for  manufacturing 
purposes,  that  there  was  nothing  whatever  to  indicate  any  special 
authority  to  do  this,  and  that  the  city  was  without  such  authority,  and 
the  bonds  void  in  the  hands  of  a  purchaser  with  notice  :  City  of  Ottawa 
V.  Carey,  S.  C.  U.  S.,  Oct.  Term  1882. 

Semble,  That  a  power  to  subscribe  to  a  company's  stock  would  not  of 
itself  authorize  a  donation  to  it :  Id. 

Power  to  Tax  Railroads — Previous  Taxation  by  Legislature. — A 
municipal  corporation  cannot  exercise  any  power  not  granted  by  the 
legislature,  nor  can  it  exercise  a  power  which  the  state  reserves  to  itself 
and  which  the  legislature  has  provided  should  be  exercised  by  its  own 
officer  (in  this  case  the  comptroller-general)  ;  and  the  legislature  having 
provided  for  the  assessment  of  a  tax  on  railroad  companies  in  this  state, 
and  its  payment  and  collection  by  the  comptroller-general  of  the  state  in 
a  particular  way,  if  power  to  assess  and  levy  a  tax  on  railroads  had  been 
conferred  on  a  municipal  corporation  by  a  previous  act,  it  must  yield  to 
the  last  act  upon  the  subject ;  such  corporations  not  only  get  their 
breath  of  life,  but  their  continued  existence  from  the  legislature  :  City 
of  Albany  v.  Savannah,  F.  &  W.  Ry.  Co.,  68  or  69  Ga. 

There  was  no  power  in  the  city  of  Albany  to  levy  and  collect  a  tax 
on  the  property  of  a  railroad  used  in  its  business  and  operation  as  a 
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railroad  conipanj,  the  levy  being  on  such  property  and  not  on  property 
other  .than  that:  Id. 

Neqlioence,     See  Railroad, 

Nuisance.    See  Injunction. 

Partnership.     See  Limitations,  Statute  of. 

Patent. 

When  Invention  must  be  Restricted  to  form  shoton. — Where  the 
patentee  is  not  a  pioneer  in  the  field  in  which  his  invention  lies,  but 
has  merely  devised  a  new  form  to  accomplish  results  known  in  that 
field,  his  patent  cannot  be  extended  so  as  to  embrace  another  form 
which  is  a  substantial  and  not  a  mere  colorable  departure  from  his: 
Buffet  al  V.  The  Sterling  Pump  Co.,  S.  C.  U.  S.,  Oct.  Term  1882. 

Railroad. 

Liability  on  Through  Tickets. — A  railroad  company  which  sells  and 
issues  tickets  to  passengers  over  its  own  lines  of  road  and  lines  of  road 
of  other  companies — known  as  through  tickets — is  liable  for  the  sure 
and  safe  transportation  of  such  passengers  to  the  point  of  destination, 
notwithstanding  there  may  be  Indorsed  or  printed  on  the  tickets  so  sold 
and  issued  a  notice  that  the  company  issuing  and  selling  such  tickets 
shall  not  be  liable  except  as  to  its  own  line  of  road  :  Central  Railroad 
Co.  V.  Comhs,  68  or  69  Ga. 

The  road  issuing  a  check  for  the  baggage  of  a  passenger  with  a 
through  ticket,  has  been  held  liable  for  its  safe  and  sure  carriage  and 
transportation,  on  the  ground  that  it  was  a  part  of  its  undertaking,  and 
the  same  principle  will  apply  to  the  passenger  himself :  Id. 

Injury  to  Train  through  Collision  with  Animal — Liability  of  Owner 
of  Animal — Negligence — Consequential  Dam^ages. — A  railroad  com- 
pany is  entitled  to  the  unobstructed  use  of  its  road,  and  where  its  cars 
and  engine  are  throwu  off  the  track  and  damaged  in  consequence  of  a 
collision  with  an  ox  which  was  upon  the  track  through  the  negligence 
of  its  owner,  the  injury  is  the  direct  result  of  the  owner's  negligence, 
and  he  is  liable  therefor :  Annapolis  dh  Elkridge  Railroad  Go.  V' 
Baldunn,  60  Md. 

In  an  action  on  the  case  to  recover  for  consequential  damages  result- 
ing from  an  estray,  the  plaintiff,  to  entitle  himself  to  consequential 
damages,  must  allege  and  prove  that  the  injury  was  the  result  of  the 
defendant's  negligence.  If,  however,  the  animal  escaped  from  his 
enclosure  without  the  knowledge,  and  without  any  fault,  of  the  d^ 
fendant,  he  would  not  be  liable  in  such  action  for  consequential  dam- 
ages: Id. 

There  can  be  no  reason  for  extending  the  rigorous  rule  of  the  com- 
mon law,  which  holds  the  owner  liable  in  an  action  of  trespass,  whether 
his  cattle  escape  through  negligence  or  not,  to  an  action  on  the  case  bj 
a  railroad  company  seeking  to  recover  consequential  damages :  Id. 

Shipping. 

Bill  of  Lading— Feras  of  the  Sea-^  Collision.— A  collision  between 
two  vessels  brought  about  by  the  negligence  of  either  of  them,  without 
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the  waves  or  wind  or  difficulty  of  navigation  contributing  to  the  acci- 
dent, is  not  *^  a  peril  of  the  sea"  within  the  terms  of  that  exception  in  a 
bill  of  lading:    Woodley  v.  MicheU,  L.  R.,  11  Q.  B.  Div. 

Taxation.     See  Municipal  Corporation, 

Trespass. 

Possession  of  Land —  What  Constitutes. — Where  a  person  holds  under 
a  paper  title,  apparently  good,  to  a  parcel  of  land  described  by  name, 
courses  and  distances,  and  is  in  the  actual  and  undeniable  possession  uf 
a  part  of  the  land ;  in  such  case  possession  of  part  is  a  possession  of  the 
whole  of  the  land  covered  by,  or  embraced  in,  his  title  papers;  and 
such  title,  with  such  possession,  are  sufficient  to  maintain  the  action  of 
trespass  quare  clausum /regit :  Parker  v.  Wallis^  60  Md. 

Where  all  that  the  defendant  had  done  was  to  dig  sand  on  and  from 
the  land  from  time  to  time,  and  sell  the  same ;  his  entries  thereon  for 
that  purpose  were  but  successive  acts  of  trespass  against  the  true 
owner,  if  he  was  not  owner  himself:  Id. 

Trial. 

Charge  of  Court — Prayer  for  Instructions, — Where  instructions 
granted  by  the  court  give  to  the  party  the  benefit  of  all  the  law  asked 
by  his  own  prayers,  he  cannot  be  heard  to  object  to  such  instructions 
because  they  do  not  give  more  :  Repp  v.  Berger,  60  Md. 

Trust.    See   WiU. 

Unixjsd  States  Courts. 

How  far  Bound  to  follow  State  Law. — While  the  statute  of  Illinois 
giving  the  right  of  redemption,  first  to  the  mortgagor,  then  to  the  judg- 
ment creditors,  is  a  rule  of  property  obligatory  upon  the  federal  court, 
it  is  competent  for  the  latter  by  rules  to  prescribe  the  mode  in  which 
redemption  from  sales  under  its  own  decrees  may  be  effected,  as  that 
the  redemption-money  shall  be  paid  to  the  clerk  of  the  court,  and  not 
to  the  officer  holding  the  execution,  as  required  by  the  statute  :  Life 
Ins.  Co.  V.  Oushman  et  aL,  S.  C  U.  S.,  Oct.  Term  1882. 

Water. 

Diversion  of  Stream — Grant  to  Non-riparian  Landowner. — A 
riparian  owner  cannot,  except  as  against  himself,  confer  on  one  who  is 
not  a  riparian  owner  any  right  to  use  the  water  of  the  stream,  and  any 
user  by  a  non-riparian  proprietor,  even  under  a  grant  from  a  riparian 
owner,  is  wrongful  if  it  sensibly  affects  the  flow  of  the  water  by  the 
lands  of  other  riparian  proprietors :  Ormerod  v.  Todmorden  Joint 
Stock  Mm  Co.,  L.  R.,  11  Q.  B.  Div. 

Taking  of  Water  by  Non-riparian  Owner — Injunction. — The  owner 
of  land  not  abutting  on  a  river,  with  the  license  of  a  riparian  owner, 
took  water  from  the  river,  and  after  using  it  for  cooling  certain  ap- 
paratus returned  it  to  the  river  undiminished  and  unpolluted.  Held^ 
that  a  lower  riparian  owner  could  not  obtain  an  injunction  against  the 
landowner  so  taking  the  water,  or  against  the  riparian  owner  through 
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whose  land  it  was  taken:  Kensit  v.  OrecU  Eastern  Railroad  Cb., L 
K,  23  Ch.  Div. 

Way. 

Adverse,  and  Exelunve  Use — Abandonment. — In  an  action  to  recover 
damages  for  the  obstruction  of  a  private  right  of  way  claimed  over  the 
land  of  the  defendant,  it  is  necessary,  in  the  absence  of  an  express 
grant,  for  the  plaintifif  to  prove  an  adverse,  exclosive  and  unioterrupted 
enjoyment  of  the  right  of  way  for  twenty  years :  Cox  v.  /West,  60 
Md. 

The  use  of  a  way  over  the  land  of  another,  whenever  one  sees  fit,  and 
without  asking  leave,  is  an  adverse  use,  and  the  burden  is  apoo  the 
owner  of  the  land  to  show,  that  the  nse  of  the  way  was  by  license  or 
contract,  inconsistent  with  a  claim  of  right :  Id. 

By  exclusive,  the  law  does  not  mean,  that  the  right  of  way  must  be 
osed  by  one  person  only,  but  simply  that  the  right  should  not  depend 
for  its  enjoyment  upon  a  similar  right  in  others,  and  that  the  party 
claiming  it,  exercises  it  under  some  claim  existing  in  his  favor,  igde- 
pendent  of  all  others.  Nor  does  the  law  mean  by  *'  an  uDinternipted 
and  continuous  enjoyment,''  that  a  person  shall  use  the  way  every  day 
for  twenty  years,  but  simply  that  he  exercises  the  right  more  or  less 
frequently,  according  to  the  nature  of  the  use  to  which  its  eojoyment 
may  be  applied,  and  without  objection  on  the  part  of  the  owner  of  the 
land :  Id. 

When  the  right  was  thus  established  by  an  adverse,  ezclosive,  aod 
continuous  user  for  twenty  years,  it  required  the  same  length  of  time 
for  one  to  lose  it  by  abandonment  or  discontinuance  :  Id, 

Will. 

Testamentary  Capacity. — If  a  testatrix  has  given  instructions  for  her 
will,  and  it  is  prepared  in  accordance  with  them,  the  will  will  be  valid 
though  at  the  time  of  execution  the  testatrix  merely  recollects  that  she 
has  given  those  instructions,  but  believes  that  the  will  which  she  is 
executing  is  in  accordance  with  them :  Parker  v.  Felffate,  L.  R.,  8  P.  D- 

Devise  to  Children —  Taking  by  Latter  as  Purchasers, — Where  a  tes- 
tntor  devises  all  his  property  to  his  wife  for  life  or  widowhood,  and 
directs  that  upon  her  death  or  marriage,  the  same  be  equally  divided 
betw^een  his  two  children,  their  heirs  and  assigns  forever,  the  children 
take  the  property  by  purchase  and  not  by  descent :  Donnelly  v.  Turner^ 
60  Md. 

Enforcement  of  Contract  to  Execute — Execution  of  Poujer.—^^^^ 
can  be  no  doubt  of  the  legal  right  of  one,  having  the  exclusive  owner- 
ship  of  property,  to  enter  into  a  contract  to  execute  a  will  in  favor  of 
the  ether  contracting  party.  And  if  a  will  executed  under  these  cir- 
cumstances be  subsequently  cancelled,  the  aid  of  a  court  of  equity  can 
be  invoked  :    Wilks  v.  Bums,  60  Md. 

But  where  the  power  of  disposition  by  will  is  given  to  a  pc^° 
having  no  reversionary  interest,  an  attempted  execution  of  the  pover 
by  a  will  made  in  conformity  with  the  terms  of  an  alleged  contract,  is 
invalid.  The  power  is  not  thereby  exhausted,  and  such  will  is  revoiw 
by  a  subsequent  will  duly  admitted  to  probate :  Id, 
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Precatory  Words — Executory  Deoue, — Where  the  language  of  a 
testator  shows  a  dear  intent  to  devise  the  fee  of  his  lands  to  his  wife, 
words  of  recommendation  or  suggestion  or  advice  as  to  the  management 
or  occupation  thereof  by  the  family,  contained  in  other  clauses,  will  not 
limit  her  estate :  Hoxsey  v.  Hoxsey,  87  N.  J.  Eq. 

Where  the  first  taker  of  an  interest  in  lands  has  an  absolute  estate 
therein,  a  limitation  over,  by  way  of  executory  devise,  is  void  :  2d. 

Devue  in  Trust  without  Words  of  Limitation — Rules  of  Construction, 
— Where  a  devise  was  to  trustees  for  the  use  and  benefit  of  two  of 
the  testator's  daughters,  without  any  words  of  limitation  or  perpetuity, 
it  was  Juld:  1.  That  it  made  no  difference  whatever,  in  construing  the 
devise,  that  the  property  was  left  in  the  hands  of  trustees.  The  same 
rules  of  construction  to  determine  the  quality  of  the  estate,  whether  for 
life,  or  in  fee,  are  applicable  to  estates  placed  in  trust  and  those  which 
are  not,  except  so  far  as  the  creation  of  the  trust  may  throw  light  upon 
the  intention  of  the  testator.  2.  That  since  the  Act  of  1825,  cli  119,  a 
general  devise  in  which  words  of  limitation  or  perpetuity  are  omitted, 
will  pass  the  whole  interest  of  the  testator,  upon  the  assumption  that  he 
so  intended.  That  assumed  intention  is  however  liable  to  be  con- 
trolled by  evidence  of  a  contrary  intention  found  in  the  will.  3.  That 
there  being  no  devise  over  of  the  property,  it  was  not  to  be  presumed 
that  the  testator  intended  to  die  intestate,  and  the  will  must  clearly 
manifest  an  intention  to  pass  only  a  life  estate,  before  his  children 
could  be  deprived  of  the  fee :  Fair/ax  v.  Broum^  60  Md. 
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SOME  POINTS  OF  COMPARISON  BETWEEN  ENGLISH 
AND  AMERICAN  LEGISLATION,  AS  TO  MARRIED 
WOMEN'S  PROPERTY. 

Thb  English  law  on  the  property  rights  of  married  women  is  to 
us  only  less  important  than  our  own.  We  do  not,  indeed, 
look  to  it  for  authority — in  this  department  of  law  the  mother 
country  has  followed  us,  and  not  we  the  mother  country — but, 
not  to  speak  of  the  special  ties  between  us,  the  attitude  of  Eng- 
land towards  this  as  yet  unsolved  social — not  less  than  legal — 
question,  must  be  interesting ;  for  it  is  England  which  now  more 
than  any  other  nation  unites  a  cautious  radicalism  and  an  enlight- 
ened conservatism  in  the  treatment  of  the  questions  with  which  the 
time  is  grappling. 

According  to  a  contemporary  writer  on  jurisprudence,  (Prof. 
Sheldon  Amos,  Science  of  Jurisprudence),  there  are  three 
methods  which  laws  relating  to  married  persons  may  pursue :     . 

1.  Where  married  persons  retain  the  same  property  rights 
and  capacities  as  before,  subject  to  the  duty  of  maintaining  the 
household  and  family.  "  This,"  he  says,  "seems  to  be  the  method 
to  which  the  best  European  legislation  is  constantly  tending,  and 
which  has  nearly  been  completely  developed  in  some  of  the  United 
States  of  America." 

'  2.   Where  some  artificial  relationship  is  created  by  the  mar- 
riage.    An  instance  of  this  is  afforded  by  the  English  Common 
Law  of  Husband  and  Wife. 
Vol.  XXYI.— 96  (761) 
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3.  Where  the  artificial  relationship  is  created,  bat  the  parties 
are  left  a  discretion  to  qualify  the  nature  of  this  relationship.  The 
equity  ^'  Separate  Estate"  and  some  Continental  systems  tre 
examples. 

The  first  of  these  methods  is  that  to  which  England,  by  the  Act 
of  1870,  and  still  further  by  the  Married  Woman's  Propertj  Act 
of  1882,  has,  like  ourselves,  given  adherence. 

Now  though  the  two  nations  have  reached  the  same  point,  the 
conditions  from  and  through  which  they  came  to  it  differed  widely. 
The  common  law  as  to  baron  and  feme  prevailed,  indeed,  in  both 
countries,  but  here  the  parallel  ceases.  Not  to  delay  upon  the 
origin  or  present  rules  of  the  equity  separate  estate,  saffice  it  io 
say,  that  it  has  been  for  a  long  time  possible  in  England,  for  pro- 
perty to  be  held  by  a  married  woman  with  almost  full  power  of 
control  and  disposition.  The  doctrines  of  a  wife*s  equity  to  a 
settlement,  and  the  settlement  required  at  the  marriage  of  a  ward 
of  chancery,  show  the  solicitude  of  that  court  to  protect  a  wife's 
rights. 

Few  marriages  among  the  upper  classes,  or  where  much  pro- 
perty is  involved,  take  place  without  a  careful  settlement  of  that 
property.  It  is  upon  married  women  in  the  poorer  classes  whose 
scanty  earnings  are  their  all,  that  the  common  law  bears  hardest. 
In  America,  the  separate  use  has  never  been  nniversal.  Fullj 
grown  in  England  only  at  a  period  subsequent  to  the  settlement 
of  this  country,  it  was  administered  in  certain  states,  as  New  York, 
New  Jersey  and  portions  of  the  South.  In  New  England  it  was 
hardly  known.  (Schouler,  Husband  and  Wife,  248  fif).  Some 
states  had  no  equity  system.  Nor  was  the  separate  estate  so 
necessary  in  a  new,  poor,  rapidly-growing  country,  the  needs  of 
which  required  that  money  should  be  tied  up  as  little  as  possible. 

Thus  in  America,  for  a  time,  there  was  not  need  enough  of 
married  womea^s  laws  to  overcome  old  doctrines,  and  in  England 
the  class  which  most  required  protection  had  least  power  to  make 
itself  heard. 

Our  purpose  does  not  admit  of  any  examination  of  the  American 
married  women's  acts  in  general,  or  of  any  state  in  particular. 
They  have  been  fully  commented  on  by  courts  and  text  writers, 
and,  as  has  been  said,  '^  to  attempt  a  useful  summary  of  laws  so 
incongruous,  so  purely  local  and  so  constantly  changing,  u 
useless."     (Schouler,  Husband  and  Wife  254.) 
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Although  some  older  states,  even  in  the  last  century,  had  ^^feme 
9ole  trader"  laws,  or  the  germs  of  them,  the  movement  really  began 
about  the  year  1850,  by  several  states  passing  general  acts  which 
have  since,  year  by  year,  been  added  to,  attended  meantime  by  a 
judicial  construction  often  unfriendly  to  the  actual,  if  not  the  legal 
intention  of  the  framers,  until  all  the  states  have  joined  the  move- 
ment, the  last  to  follow  being  Virginia,  in  1877. 

England  began  later  than  America,  and^  has  proceeded  with  less 
legislation  and  more  indication  of  some  definite  plan.  Her  first 
step  was  similar  to  ours.  A  clause  in  the  Matrimonial  and  Divorce 
Causes  Act  of  1857,  gave  to  a  woman  deserted  by  or  judicially 
separated  from  her  husband,  power  to  act  as  9k  feme  8ole^  obtaining 
in  the  former  case  from  a  court  or  magistrate  a  so-called  protection 
order  against  her  husband's  creditors.  A  curious  statute  in  1878 
allowed  the  same  privilege  in  cases  of  aggravated  assault  upon  her 
by  her  husband.  (41  k  42  Vict.  c.  19,  s.  4.)  But  the  first  real 
Married  Woman's  Act  was  that  of  1870,  which,  though  ^ow 
repealed,  calls  for  some  notice.  This  act  gave  a  married  woman 
her  earnings  and  the  right  to  trade;  allowed  her  to  deposit  in 
banks,  and  to  hold  and  transfer  stocks,  loans  and  so  forth,  as  if 
9ole ;  sutfered  her  to  hold  to  her  separate  use  any  property 
descending  to  her  from  an  intestate,  and  money  coming  to  her  by 
deed  and  will,  not  exceeding  in  amount  2002. ;  and  empowered 
her  to  sue  or  be  sued  alone  in  matters  relating  to  her  separate 
property.  (Her  powers  extended  to  a  suit  for  libel:  L.  R.,  10  Q. 
B.  147.)  She  might  insure  her  husband's  life ;  he  was  not  liable 
for  her  ante-nuptial  debts  except  (by  an  amendment  in  1874)  as 
far  as  he  had  got  assets  of  hers.  She  was  liable  to  the  parish  for 
support  of  husband  and  children.  An  excellent  feature  of  the  act 
was  the  provision  for  a  summary  and  private  settlement  of  disputes 
between  husband  and  wife  as  to  her  separate  property.  (See  on 
this  act  a  Treatise  on  M.  W.  Prop.  Act  1870,  Griffith.)  Now 
this  act  was  evidently  intended  to  supplement,  not  to  supplant  the 
equity  separate  use.  The  right  to  earnings  and  to  embark  in 
trade,  was  a  measure  of  relief  to  the  poorer  classes  to  whom  the 
doctrine  of  separate  use  was  of  no  real  benefit.  The  same  is  true 
of  the  200Z.  taken,  under  deed  or  will.  Large  amounts  under  deed 
or  will  could  only  be  held  separately  by  a  regular  settlement,  as 
before.     In  cases  of  intestacy  she  was  given  the  benefit  of  the 
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possibility  that  the  intestate  had  contemplated  making  sucli  settle 
ment. 

Twelve  years  later  was  passed  the  Married  Woman's  Propert;  Act 
1882,  introduced  by  Lord  Selborne,  and  taking  effect  January  Ist 
of  this  year.  And  here  special  reference  to  the  equity  separate 
estate  is  not  to  be  found.  By  this  act  a  married  woman  is  "  capable 
of  acquiring,  holding  and  disposing  by  will  or  otherwise,  of  any  real 
or  personal  property  as  her  separate  property  as  if  she- were  a /em« 
%ole^  without  the  intervention  of  any  trustee."  She  may  contract, 
including  the  acceptance  of  any  trusteeship  or  the  office  of  exe- 
cutor or  administrator,  and  sue  and  be  sued  without  the  joinder  of 
her  husband.  If  she  trades  she  is  subject  to  the  bankrupt  laws. 
She  may  deposit  in  banks,  hold  and  transfer  stocks,  &c.,  insure 
her  own  or  her  husband's  life,  has  every  remedy  civil  and  crimiDal 
for  protection  of  her  separate  property,  even  against  her  husband. 
with  certain  exceptions  to  be  noticed  hereafter.  Property  questions 
between  husband  and  wife  may  be  decided  summarily,  and,  if 
desired,  privately,  before  a  judge.  The  provisions  of  the  previous 
act  as  to  his  liability  for  her  ante-nuptial  debts,  and  her  liability 
for  support  of  husband  and  children  are  continued.  It  is  also 
provided  that  her  "legal,  personal  representative"  shall  succeed  to 
her  property  rights,  and  expressly  allows  existing  or  future  settI^ 
ments. 

Only  one  or  two  decisions  on  this  act  have  appeared,  but  these 
give  it  a  liberal  interpretation : 

In  In  re  March,  62  L.  J.,  Chancery  650,  a  testatrix  gave  pro- 
perty, real  and  personal,  to  "  A.  and  B.,  and  E.,  the  wife  of 
B."  Mr.  Justice  Chitty  held,  that  the  Act  of  1882  had  wrought 
such  alteration  in  the  .relations  of  husband  and  wife  as  to  sever  that 
unity  of  person  which  the  law  attributed  to  them,  and  therefore  B. 
and  E.  took  each  a  third  of  the  property,  and  not  a  half  between 
them. 

In  the  Goods  of  Harriet  Ayres,  L.  R.,  8  Prob.  Div.  168,  it 
was  held,  that  under  this  act  a  husband  need  not  join  in  his  wife*s 
administration  bond ;  he  had  no  responsibility. 

In  James  v.  Barraud,  31  W.  R.  786,  it  was  held,  that  a  mar- 
ried woman  might  sue  in  her  own  name  under  this  act  for  torts 
committed  before  the  act. 

Taking  up  now  some  points  of  comparison  between  this  act  and 
our  American  legislation ;  in  the  first  place  the  act  provides  that 
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it  shall  operate  upon  parties  already  married,  but  not  affect  pro- 
perty the  title  to  which  has  already  accrued.  Some  of  our 
American  statutes  have  neglected  to  include  such  a  provision,  at 
the  cost  of  some  litigation,  though  the  courts  interpret  these  acts 
as  respecting  vested  rights.  (Bishop  on  the  Law  of  Married 
Wonaen,  §  37.) 

It  is  worth  while  to  remark,  in  passing,  that  the  very  first  section 
of  the  first  English  Act  (1870)  deals  with  earnings  and  trading, 
while  only  the  later  American  statutes  confer  these  rights  inde- 
pendent of  the  desettion,  absence,  and  the  like,  of  the  husband. 
(1  Bishop  417.) 

A  novel  feature  of  the  finglish  act  is  its  treatment  of  the 
question  of  presumptions  which  has  gtven  so  much  trouble 
here,  especially  in  Pennsylvania.  A  married  woman's  contract 
is  presumed  to  be  with  reference  to  her  separate  estate,  and  in 
proceedings  for  the  protection  of 'her  property  her  allegation  of 
ownership  is  sufficient.  The  burden  of  proof  lies  on  the  other 
side.  The  rule  here  is  almost  universally  the  other  way  (New 
York  and  New  Jersey,  at  least,  are  exceptions),  though  no  state, 
it  is  believed,  has  decided  the  question  by  statute,  except  those  in 
which  a  schedule  of  the  wife's  separate  property  is  required  to  be 
put  on  record,  either  as  a  requisite  to  title  or  merely  as  notice  to 
creditors.  (Among  these  are  Maine,  Florida,  Minnesota,  California, 
formerly  Iowa.)  The  plan  of  the  English  statute  seems  preferable 
as  more  in  accord  with  the  design  of  married  women's  laws.  (See 
argument,  contra^  Keeney  v.  Oood^  21  Penn.  St.  354 )  As  to 
the  registry  system,  praised  though  it  ha^  been,  is  it  well  that 
every  miirried  woman  with  property  should  have  to  submit  a  cata- 
logue of  it  to  the  general  scrutiny,  especially  in  a  country  where 
publicity  to  private  and  personal  affairs  is  becoming  an  "  institu- 
tion ?" 

That  part  of  the  act  is  worthy  of  notice  which  provides  that 
money  lent  by  wife  to  husband  gives  her  a  standing  as  creditor  of 
his  estate  only  after  claims  of  other  creditors  have  been  satisfied. 
As  gathered  from  the  decisions — for  the  statutes  are  silent  on  the 
subject — it  is  otherwise  here,  the  wife  coming  in  pari  passUy  or,  as 
in  Ohio,  as  a  preferred  creditor.  (See  cases  in  Wells  Sep.  Prop. 
Married  Women,  p.  372,  ff.)  Perhaps,  by  the  English  rule,  temp- 
tation as  to  fraud  is  made  less. 

The   section  on  insurance  of  the  husband's  life  by  the  wife 
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obtains  here  in  various  forms,  some  codes  limiting  the  amount  of 
premiums,  and  a  few,  as  Arkansas  and  North  Carolina,  allowing  a 
limited  premium  out  of  the  husband's  funds 

The  section  on  remedies  gives  the  fullest  power  of  suing  ami 
being  sued  in  matters  of  property ;  but  actions  between  husbaii'l 
and  wife  for  a  tort  are  still  interdicted;  as  are  any  criminal  pro- 
ceedings between  husband  and  wife  concerning  property  while  tlie 
parties  are  living  together,  or  where  the  cause  of  action  arose  while 
they  were  living  together,  unless  property  is  wrongfully  taken  by 
one  party  about  to  desert  the  other.  (The  act  expressly  provides 
'  that  he  shall  have  all  remedies  against  her,  in  matters  of  property, 
which  she  has  against  him.)  No  one  of  our  states,  it  is  believed, 
goes  so  far  as  to  admit  criminal  proceedings  concerning  property 
between  married  persons,  though  by  some  codes  a  wife  may  be 
convicted  of  arson  for  firing  her  husband's  building.  In  all  pro- 
ceedings under  this  section  ofuhe  Act  of  1882  husband  and  wife 
have  full  power  to  testify.  Before  the  Act  (16  &  17  Vict,  c  83,  s.), 
married  persons  could  give  evidence  for  and  against  each  other,  save 
in  cases  of  adultery,  in  criminal  prosecutions,  and  as  to  communica- 
tions during  coverture.  Our  own  laws  vary  as  to  the  power  of 
husband  and  wife  to  testify,  though,  as  hardly  need  be  said,  most 
of  them  have  departed  from  the  common-law  doctrines  on  this 
point.  In  one  state,  Maine,  exists  a  curious  law  that  the  power 
of  one  party  to  testify  depends  upon  the  consent  of  the  other. 

That  provision  of  the  act  which  makes  the  husband  liable  for  his 
wife's  ante-nuptial  debts  to  the  extent  of  any  property  of  here  of 
which  he  has  gained  possession,  and  which  first  appeared,  as  will 
be  remembered,  in  1874,  as  an  amendment  to  the  Act  of  1870, 
though  of  obvious  justice,  finds  a  place  as  far  as  we  know  in  the 
codes  of  only  seven  states.  (New  York,  West  Virginia,  Georgia, 
Florida,  Kentucky,  Indiana,  Colorado.) 

So  also  the  liability  of  the  wife  for  her  husband's  support,  which 
the  English  act  enforces,  is  law  in  very  few  of  the  United  States. 
(Nevada,  Ty.  of  Dacotah ;  Iowa,  liable  for  expenses  of  family; 
Illinois,  must  support  poor  relatives.)  It  is  in  this  connection  that 
Mr.  Bishop  (1  Married  Women,  §  897),  complains  that  our  statutes 
have  given  wives  an  independent  estate  without  any  corresponding 
burden. 

The  English  act  provides  that  for  the  purposes  of  the  act  the 
legal   personal   representative  of   any  married  woman   shall,  in 
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respect  to  her  estate,  have  the  same  rights  and  liabilities,  and  be 
subject  to  the  same  jarisdiction  that  she  woald.  This  would  seem 
to  take  away  all  claim,  of  the  husband  to  take  or  to  administer  upon 
her  personal  property.  As  to  curtesy  the  act  is  silent,  but  its 
existence  may  be  doubted.  (Curtesy  has  been  held  not  always  to 
exist  under  the  equity  separate  use:  L.  R.,  8  Eq.  267,  and  cases 
cited ;  amtra^  L.  R.,  8  Eq.  139.)  It  will  be  remembered  that  as 
far  back  as  1884  the  Dower  Act  put  it  in  the  power  of  a  husband 
to  bar  his  wife's  dower  by  a  declaratory  deed.  Many  of  the 
United  States  have  abolished  curtesy  and  dower  eo  nomine — hardly 
one  of  them  but  gives  the  surviving  husband  or  wife  some  share 
in  the  estate  of  the  other,  unless  it  be  the  Territory  of  Dacotah, 
which  confines  property  interests  between  married  persons  to  mutual 
rights  of  support  and  habitation  each  in  the  dwelling  of  the  other. 
Random  and  incomplete  as  have  been  the  foregoing  observa- 
tions they  afford  ground  for  one  or  two  general  remarks.  In  the 
first  place  the  English  Act  is  clear,  connected,  and  watchful  to 
guard  against  abuses  of  the  privileges  it  extends.  Making  allow- 
ance for  the  fact  that  in  this  department  of  legislation  the  United 
States  were  pioneers  and  had  to  break  ground  for  themselves,  it  is 
only  repeating  the  common  verdict  of  law  writers  to  say  that  the 
statutes  of  most  of  our  states  are  too  numerous,  are  sometimes 
inconsistent,  and  are  often  without  definite  aim,  unless  a  vague 
desire  to  increase  the  rights  of  married  women  can  be  so  called. 
Mr.  Bishop,  in  a  work  to  which  we  have  already  referred,  speaks 
of  his  own  state  as  one  the  legislation  of  which  ^^  almost  ever  since 
the  popular  agitation  of  this  subject  of  married  women's  laws  com- 
menced, has  been  travelling  forward  seeking  rest  and  finding  none.*' 
In  the  state  with  which  the  present  writer  is  best  acquainted,  which 
has  not  departed  as  far  firom  the  old  law  as  have  some  others,  no 
less  than  twenty-two  statutes  have  been  passed  since  the  year  1848. 
One  or  two  perhaps  rather  trivial  instances  of  these  may  be  given. 
In  1874  appeared  a  law  empowering  married  women  to  contract  for 
the  purchase  of  sewing-machines.  Now  what  was  wanted  was  some 
comprehensive  enactment,  under  which  a  woman  burdened  with  a 
worthless  husband  might  contract  for  any  instrument  or  article 
whereby  she  could  gain  a  livelihood.  As  it  is,  the  act  would 
seem  to  indicate  either  that  its  author  could  take  in  the  idea  of  but 
one  material  object  at  a  time,  or  that  it  was  passed  in  the  interest 
of  a  sewing-machine  company. 
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Again,  in  1871,  a  married  woman  was  empowered  to  transfer 
railroad  stocks.  In  1874  the  power  was  extended  to  state  and 
city  loans  and  shares  of  stock  of  any  corporation,  and  the  next 
year  came  a  statute  word  for  word  the  same  as  the  other,  except  as 
inserting  the  word  ^Moans;"  making  the  act  extend  to  loans  as 
well  as  stock  of  private  corporations.  This  important  point  bad 
apparently  been  quite  overlooked  the  year  before,  and  this  in  an 
enactment  of  one  short  section.  Thus  three  separate  acts  vere 
required  to  give  a  married  womaa  power  over  kinds  of  property 
substantially  identical. 

Radical  as  the  English  Act  of  1882  is  in  its  effect  upon  the 
property^  we  think  there  is  traceable  in  it  some  effort  to  preserve 
the  personal  relation  of  husband  and  wife.  Note  the  interdiction 
in  an  otherwise  sweeping  section  on  remedies,  of  suits  between 
husband  and  wife  for  torts,  and  of  criminal  actions  as  to  property 
where  the  cause  of  action  arises  while  the  parties  are  living  together, 
and  the  admirable  method  for  a  speedy  and  private,  and  therefore 
scandal-avoiding,  settling  of  property  disputes  between  hosband 
and  wife  in  the  civil  courts.  Many  of  our  American  codes  have 
the  same  tendency,  we  do  not  know  whether  to  call  it  aim.  But 
our  married  women's  laws  are  confessedly  in  a  transition  state. 
Some  go  too  far ;  others  not  far  enough.  Some  unsettle  the  old 
law  without  forming  a  new  one.  Some  most  advanced  codes  retain 
unimportant,  vexatious  restrictions  out  of  harmony  with  the  general 
scope  of  the  law. 

The  problem  in  married  women's  laws  lies  here — ^how  to  attain 
the  utmost  property  rights  consistently  with  the  preservation  of 
the  family  relation  upon  which — as  the  discussion  of  our  divorce 
system  which  is  now  taking  place  will  show — the  healthy  life  of 
organized  society  depends.  The  two,  we  think,  are  not  necessarily 
inconsistent.  How  to  establish  the  one  without  unsettling  the 
other  is  the  by  no  means  easy  task  which  awaits  our  law  makers. 

Charles  Chauncey  Savagb. 

Philadelphia. 
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RECENT    ENGLISH    DECISIONS, 

Supreme  Court  of  Judicature.     Court  of  Appeal. 
CASTELLAIN  v.  PRESTON. 

After  the  date  of  a  contract  for  the  gale  of  a  house  which  was  insured  against  fire, 
and  before  completion  of  the  purchase ,  the  house  was  damaged  by  fire,  and  the  insur- 
ance company,  in  ignorance  of  the  contract,  paid  the  vendors  for  the  damage  done. 
The  purchase  was  subsequently  completed,  the  vendors  receiving  the  full  amount  of 
the  purchase-money,  and  also  retaining  the  moneys  paid  to  them  by  the  insurance 
company.     In  an  action  by  the  chairman  of  tlie  insurance  company  against  the  ven- 

« 

dors  to  recover  the  amount  paid  by  the  company  to  them :  Held  (reversing  the 
judgment  of  Chittt,  J.),  that  the  contract  of  insurance  was  a  contract  of  indem- 
nity only,  and  therefore  the  receipt  of  the  purchase-money  by  the  defendants  must 
be  taken  into  account  in  calculating  the  amount  of  the  loss  sustained  by  the  defend- 
ant, and  as  it  had  the  effect  of  extingtushing  such  loss,  the  plaintiff  was  entitled  to 
recover. 

This  was  an  action  brought  by  the  chairman  of  the  Liverpool 
and  London  and  Globe  Insurance  Company  against  the  defendants 
to  recover  the  sum  of  3302.,  together  with  interest  thereon  from  the 
25th  September  1878 ;  or,  in  the  alternative,  for  a  declaration  that 
the  defendants  were  trustees  for  the  plaintiff  of  the  same  sum  and 
interest,  under  the  following  circumstances : 

On  the  31st  July  1878,  the  defendants  entered  into  a  contract 
with  Messrs.  Rayner  for  the  sale  to  them  of  a  house  and  premises 
in  Liverpool  for  the  sum  of  31 002. 

At  the  date  of  the  contract  the  house  was  insured  against  fire,  by 
the  defendants,  with  the  Liverpool  and  London  and  Globe  Insurance 
Company,  but  no  mention  of  the  insurance  was  made  in  the 
contract. 

After  the  date  of  the  contract,  but  before  the  completion  of  the 
purchase,  the  house  was  damaged  by  fire  to  the  extent  of  3302., 
which  sum  was  paid  to  the  defendants  by  the  insurance  company, 
who  at  that  time  were  not  aware  of  the  contract  for  the  sale  of  the 
premises. 

As  the  defendants  refused  to  hand  over  the  3302.  to  the  pur- 
chasers, or  to  allow  that  sum  to  be  deducted  from  the  purchase- 
money,  or  to  expend  it  in  reinstating  the  premises,  the  purchasers 
brought  an  action  against  the  vendors  for  a  declaration  that  they 
were  entitled  to  the  benefit  of  the  moneys  received  by  the  defend- 
ants from  the  insurance  company,  and  to  have  the  same  paid  or 
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allowed  to  them  accordingly,  or  otherwise  to  have  the  money  laid 
out  towards  reinstating  the  premises ;  but  that  action  was  dismissed 
with  costs  by  Jbssel,  M.  R.,  and  his  decision  was  affirmed  on 
appeal :  Rayner  v.  Preston^  14  Ch.  Div.  297  ;  B.  C.  on  appeal,  18 
Ch.  Div.  1. 

This  action  was  then  brought,  and  was  entered  for  trial  at  the 
Liverpool  Assizes  in  January  1882,  but,  upon  being  opened  before 
Chitty,  J.,  the  jury  were  discharged,  and  the  action  was  adjourned 
for  further  consideration. 

After  hearing  the  argument^  on  further  consideration,  Chitty,  J., 
gave  judgment  for  the  defendants,  and  from  this  judgment,  which 
is  reported  L.  R.,  8  Q.  B.  Div.  613,  the  plaintiff  now  appeals. 

The  appeal  was  argued  by  (7.  Rtisselly  Q.  C,  and  Tohtn,  for  the 
plaintiff;  and  by  Gullt/^  Q.  C,  and  W.  B.  Kennedy,  for  the 
defendants. 

Brbtt,  L.  J. — In  this  case  an  action  was  brought  by  the  plain- 
tiff as  representative  of  the  Liverpool  and  London  and  Globe 
Insurance  Company,  in  respect  of  certain  money  which  had  been 
paid  to  the  defendants  on  account  of  damage  done  to  a  building  b; 
fire.  The  defendants  were  the  owners  of  the  property  so  damag^^ 
and  they  had  made  a  contract  for  the  sale  of  it  to  third  persons,  which 
contract,  on  the  giving  of  certain  notice  as  to  time  of  payment, 
would  oblige  those  third  persons  to  pay  the  agreed  price.  The  ven- 
dees would  have  to  pay  the  price  whether  the  house  were  barned  or 
not.  After  the  making  of  the  contract  and  before  the  day  of  p*7' 
ment  the  house  was  burned.  It  was  insured  by  the  defendants  with 
the  insurance  company  which  the  plaintiff  represents,  and  it  conW 
not  be  suggested  that  the  defendants  had  no  insurable  interest ;  f*^^' 
in  the  first  place,  they  were  the  legal  owners  of  the  property ;  *"* 
secondly,  the  vendees  might  never  carry  out  the  contract,  and  the 
vendors,  the  defendants,  would  then  suffer  the  loss.  The  defe"**' 
ants  made  a  claim  upon  the  insurance  company,  and  were  paid  the 
amount  of  the  damage  occasioned  by  the  fire.  After  that  the  con- 
tract of  sale  was  carried  out,  and  the  full  price  paid  to  the  defend" 
ants,  notwithstanding  the  fire.  The  plaintiff  now  sues  the  de: 
fendants,  not,  properly  speaking,  to  recover  back  the  money  actnallj 
paid  to  the  defendants,  but  in  respect  of  the  money  so  paid,  claiiD>"8 
that  the  insurance  company  is  entitled  to  have  the  benefit  of  «^ 
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money.  The  question  to  be  decided  is,  can  he  recover  ?  The  case 
was  tried  before  Chitty,  J.,  and  he  has  come  to  the  conclusion  that 
the  plaintiff  cannot  recover.  It  seems  to  me  that  the  foundation 
of  his  judgment  is  this:  He  does  not  consider  that  the  doctrine  of 
subrogation  can  be  applied  to  the  present  case.  What  we  have  to 
consider  is,  do  we  agree  with  this  view  or  not?  In  order  to  give 
my  opinion  on  this  question  I  feel  obliged  to  revert  to  what  is  the 
foundation  of  every  rule  with  regard  to  insurance  law,  which  is 
this :  Every  contract  of  marine  or  fire  insurance  is  a  contract  of 
indemnity,  and  of  indemnity  only,  the  meaning  of  which  is  that  the 
assured  in  case  of  a  loss  is  to  receive  a  full  indemnity,  but  is  never 
to  receive  more.  Every  rule  of  insurance  law  is  adopted  in  order 
to  carry  out  this  fundamental  rule,  and  if  ever  any  proposition  is 
brought  forward  the  effect  of  which  is  opposed  to  this  fundamental 
rule,  it  will  be  found  to  be  wrong.  There  are  many  propositions 
bearing  on  the  question,  and  many  rules  may  be  glanced  at  which 
are  well  known  in  insurance  law.  The  doctrine  in  marine  x^bmt- 
ance  law  of  constructive  total  loss  is  adopted  solely  in  order  to  carry 
out  the  fundamental  rule.  It  is  a  doctrine  which  is  in  favor  of  the 
assured,  because  where  the  loss  is  not  an  actual  total  loss,  but  is 
what,  as  a  matter  of  business,  is  treated  as  equivalent  to  a  total  loss, 
this  rule  is  adopted  to  carry  out  the  fundamental  doctrine  and  give 
the  assured  a  full  indemnity.  Grafted  on  that  doctrine  came  the 
doctrine  of  abandonment,  which  is  only  applicable  to  cases  of  con- 
structive total  loss,  and  is  introduced  in  favor  of  the  underwriters, 
so  that  they  may  have  to  pay  no  more  than  an  indemnity.  So  it 
appears  that  these  two  doctrines  were  introduced  in  order  to  carry 
out  the  two  limits  of  the  fundamental  doctrine  to  which  I  have 
referred,  namely,  that  the  assured  shall  get  a  full  indemnity,  and 
that  he  shall  get  no  more.  As  I  stated  in  the  course  of  the  argu- 
ment, the  doctrine  as  to  notice  of  abandonment  seems  more  difiScuU 
to  support  in  principle  than  the  other  rules  of  insurance  law.  It 
was  introduced  in  fevor  of  the  underwriters,  in  order  that  they 
might  not  by  means  of  any  fraud  be  obliged  to  pay  more  than  a  full 
indemnity.  It  is  a  technical  doctrine,  because,  if  there  was  no 
notice  of  abandonment,  although  there  was  a  constructive  total  loss, 
the  assured  did  not  recover  for  the  loss.  Probably  the  rule  was 
originally  adopted  by  merchants  for  the  purpose  of  carrying  on  bus- 
iness, for  otherwise  it  seems  to  me  that  the  introduction  of  it  by 
the  courts  would  be  an  encroachment.   The  doctrine  of  subrogation 
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is  another  proposition  which  has  been  introduced  in  order  to  carry 
out  the  fundamental  rule.  It  was  introduced  in  favor  of  the  nnder- 
writers  in  order  to  prevent  their  having  to  pay  more  than  a  full 
indemnity,  not  on  the  ground  that  the  underwriters  were  sureties^ 
for  they  are  not  so  always,  although  their  rights  are  sometimes 
similar  to  those  of  sureties,  but  in  order  to  prevent  the  assured 
recovering  more  than  a  full  indemnity.  The  question  is  whether 
the  doctrine  as  applied  in  insurance  law  can  be  limited.  Can 
it  be  limited  to  putting  the  underwriters  in  the  place  of  the  assured 
in  order  to  enable  them  to  enforce  a  contract  or  a  right  of  action? 
Why  should  we  limit  it  to  this,  if  the  effect  of  so  doing  would  be  to 
entitle  the  assured  to  more  than  a  full  indemnity  ?  That  is  the 
fault  of  the  judgment  of  Chitty,  J.,  in  the  court  below ;  it  is  lim- 
ited to  the  enforcement  of  a  right  of  action.  In  order  to  apply 
the  doctrine  properly  we  must  go  into  the  full  meaning  of  subroga- 
tion, which  is  the  placing  of  the  assurer  in  the  position  of  the' as- 
sured. In  order  fully  to  carry  out  the  fundamental  principle  we 
must* carry  the  doctrine  of  subrogation  so  far  as  to  say  that,  as 
between  the  underwriter  and  the  assured,  the  underwriter  is  entitled 
to  every  right,  whether  of  contract  fulfilled  or  unfulfilled,  or  in  tort, 
enforced  or  capable  of  being  enforced,  or  to  any  other  right,  legal 
or  equitable,  which  has  accrued  to  the  assured,  whereby  the  loss  can 
be  or  has  been  diminished.  That  is  the  largest  form  in  which  1 
can  put  the  rule.  I  use  the  words  "every  right"  because  I  think 
the  doctrine  requires  to  be  carried  to  that  extent.  I  think  the 
decision  in  Bumand  v.  Rodocanachiy  7  .  App.  Cas.  833,  went  on 
this  foundation.  In  that  case  what  was  paid  by  the  American  go^' 
ernment  was  not  salvage,  but  a  gift,  and  the  persons  who  receive" 
the  money  so  paid  had  no  right  to  it  until  it  had  actually  co^^ 
into  their  hands.  I  am  aware  that  the  cases  as  to  reprisals  (K(^^^^ 
V.  Oockran^  1  Ves.  Sr.  98,  and  Blaauwpot  v.  Da  Costa,  1  E^^^" 
130)  have  been  stated  to  be  cases  of  a  gift,  but  it  seems  to  on^ 
that  they  came  within  the  same  rule  of  law,  because,  although  there 
was  no  obligation  to  make  the  payment,  the  government  always 
made  it  so  that  as  a  matter  of  business  it  came  to  be  considered  9» 
a  right.  This  shows  that  the  doctrine  goes  much  further  than  to 
extend  only  to  what  could  have  given  a  cause  of  action.  Wber« 
the  contract  has  been  fulfilled  the  right  of  action  is  gone.  Ag*'"' 
take  the  case  of  a  tort  feasor,  who  makes  good  the  damage  occa- 
sioned by  his  tort ;  there  again  the  right  of  action  is  gone,  *"^ 
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there  is  no  right  of  action  into  which  the  insurer  can  be  subrogated; 
but  the  insurer  could  not  be  subrogated  until  he  had  paid  the  loss, 
and  therefore  to  confine  the  doctrine  as  suggested  would  take  out 
innumerable  cases.  If  the  right  exists  in  the  assured,  although 
there  may  never  be  a  right  of  action,  it  seems  contrary  to  the  fun- 
damental doctrine  to  saj  that  the  loss  is  not  to  be  diminished.  For 
myself  I  cannot  see  why,  if  the  defendants  would  have  had  a  right 
against  a.  third  party  to  enforce  the  contract  of  sale,  the  insurers 
should  not  have  been  subrogated  into  that  right ;  but  Cotton,  L.  J., 
is  not  satisfied  as  to  this,  so  I  will  pass  by  the  question,  which  it 
is  unnecessary  to  decide,  because  here  there  was  a  right  to  have  the 
contract  fulfilled  by  the  third  party,  and  the  assured  has  received 
from  the  third  party  the  money  payable  under  that  contract.  I 
cannot  conceive  any  right  by  which  the  assured  has  his  loss  dimin- 
ished, which  would  be  other  than  a  right  affecting  the  loss.  In 
the  present  case  the  right  affects  the  loss,  enabling  the  assured  to 
get  the  same  money  which  he  would  have  got  notwithstanding  the 
loss.  The  present  case  is  the  case  of  a  contract  relating  to  real 
property,  and  therefore  is  somewhat  peculiar  in  its  nature.  We  are 
asked  to  say  that  where  the  contract  is  that  a  person  will  pay  if 
the  property  is  lost,  that  is  to  be  brought  into  the  account,  but 
where  it  is  to  pay  though  the  property  is  lost,  that  is  not  to  be 
brought  in.  I  cannot  see  that  it  rests  on  so  fine  a  distinction.  In 
the  course  of  his  judgment,  in  the  court  below,  Ghitty,  J.,  says, 
(8  Q.  B.  Div.,  at  p.  617) :  ^'  I  know  of  no  foundation  for  the  right 
of  underwriters,  except  the  well-known  principle  of  law,  that  where 
one  person  has  agreed  to  indemnify  another  he  will,  on  making  good 
the  indemnity,  be  entitled  to  succeed  to  all  the  ways  and  means  by 
which  the  person  indemnified  might  have  protected  himself  against, 
or  reimbursed  himself  for,  the  loss."  This  passage  is  quoted  from 
the  judgment  of  Lord  Cairns,  in  Simpson  v.  Thompson,  3  App. 
Cas.  284.  Then  Chitty,  J.,  goes  on :  "  What  is  the  principle  of 
subrogation  ?  On  payment,  the  insurers  are  entitled  to  enforce  all 
the  remedies,  whether  in  contract  or  in  tort,  which  the  insured  has 
against  third  parties,  whereby  the  insured  can  compel  such  third 
parties  to  make  good  the  loss  insured  against."  It  seems  to  me 
that  he  is  there  confining  the  principle  of  subrogation  to  rights 
which  the  insured  is  entitled  to  enforce ;  that  is  to  say,  that  he  is 
confining  it  to  the  remedies  of  the  insured.  Then  he  goes  on  and 
gives  instances :  '^  Where  the  owner  of  a  building  insures,  and  the 
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building  is  destroyed  by  a  riot,  the  insurers,  on  payment,  are  sub- 
rogated to  their  right  against  the  hundred.     Where  the  landlord 
insures,  and  he  has  a  covenant  by  the  tenant  to  repair,  the  insur- 
ance oflBce,  on  payment,  in  like  manner  succeeds  to  the  right  of 
the  landlord  against  the  tenant,*'  &c.     I  would  add  that  if  the 
tenant  repairs  the  insurer  is  entitled  to  receive  from  the  insured 
a  benefit  equivalent  to  that  derived  by  the    insured  from  such 
repairs.     Dealing  with    Bumand  v.  JRodoeanaehi^  6  Q.  B.  Di^- 
633,  7  App.  Cas.  833,  he  says  :  "  There  the  underwriters,  under  a 
valued  policy  on  the  ship,  which  was  destroyed  by  the  Alabama^  a 
cruiser,  paid  as  on  a  total  loss.     The  American  government,  under 
a  treaty  with  the  British  government,  provided  a  fiind  out  of  wbicn 
the  insured  received  a  sum  in  respect  of  the  destruction  of  the 
ship,  and  the  question  was  whether  that  sum  was  part  of  the  sal- 
vage.    That  point  was  put  very  clearly  by  Bramwell,  L.  J-^  *" 
his  judgment,  and  it  was  held  that  it  was  not;  that  in  the  circom- 
stances  the  sum  received  by  the  shipowner  was  but  a  pure  g'^) 
and  there  was  no  right  on  the  part  of  the  insurers  to  recover  »^J 
part  of  it  over  against  him."    I  would  add  to  that — because  there 
was  no  right  in  the  assured  to  receive  the  money  from  the  Anicr- 
ican  government,  but  their  payment  to  him  was  a  pure  gift.       ^  °^ 
decision  in  Darrell  v.  Tibbitts,  5  Q.  B.  Div.  660,  is  in  favor  of  the 
plaintiiT  in  the  present  case.     I  shall  not   retract  what  I    there 
said.     In  Darrell  v.  TibbitU^  the  insurers  were  not  subrogated  ^^^^ 
a  right  of  action  or  a  remedy,  but  into  the  advantage  of  the  ^ ^^' 
edy  which  had  been  applied,  whether  it  had  been  enforced  or  ^^^' 
untarily  administered  by  the  person  bound  to  administer  it.   I  ^*' 
there :  ''  The  doctrine  is  well  established  that  where  something  ^ 
insured  against  loss  either  in«a  marine  or  a  fire  policy,  after  ^^^ 
assured  has  been  paid  by  the  insurers  for  the  loss,  the  insurers 
are  put  into  the  place  of  the  assured  with  regard  to  every  ''^^  ,, 
given  to  him  by  the  law  respecting  the  subject-matter  insured  • 
5  Q.  B.  Div.  563.     That  is  one  sentence,  and  is  complete  in  its^' ' 
and  so  I   intended  it  to  be;  then  the  same  judgment  contin^^' 
"  and  with   regard  to  every  contract  which  touches  the  subj^ 
matter  insured,  and  which  contract  is  affected  by  the  loss  or  ^^^ 
safety  of  the  subject-matter  insured  by  reason  of  the  peril  ins^reu 
against."    I  fail  to  conceive  any  contract  which  gives  a  right  tvb'^ 
is  not  affected  by  the  loss  or  the  safety  of  the  subject-matter  i^* 
sured.   If  it  is  necessary  to  bring  this  payment  within  those  tef^ 
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I  am  of  opinion  that  here  the  contract  is  affected  because  the 
money  is  paid  in  consequence  of  the  contract  In  his  judgment 
in  the  court  below,  Ghittt,  J.,  observes,  '^  that  the  only  principle 
applicable  is  that  of  subrogation,  as  understood  in  the  full  sense  of 
that  term,  and  that  where  the  right  claimed  is  under  a  contract 
between  the  insured  and  third  parties,  it  must  be  confined  to  the 
case  of  a  contract  relating  to  the  subject-matter  of  the  insurance 
which  entitled  the  insurers  to  have  the  damages  made  good:"  8 
Q.  B.  Div.  625.  I  think  it  would  be  better  to  say,  ^^  which  enti- 
tled the  insured  to  be  put  by  such  third  parties  in  as  good  a 
position  as  if  the  damage  had  not  happened."  The  contract  in 
the  present  case  does  enable  the  insured  to  be  put  in  such  a  position, 
and  this  arises  from  the  contract  alone.  For  these  reasons  it  seems 
to  me  that,  according  to  the  true  principle  of  insurance  law,  and 
carrying  out  the  fundamental  doctrine  that  a  policy  is  a  contract 
of  indemnity  and  no  more,  the  plaintiff  must  succeed.  I  am  of 
opinion  that  the  plaintiff  in  the  present  case  is  entitled  to  recover, 
and  the  jugment  appealed  from  must  be  reversed. 


A  previoiu  action  arising  oat  of  the 
same  state  of  facts  had,  prior  to  the 
principal  case,  been  brought  by  the  pur- 
chaser of  the  house  against  the  vendor  to 
recover  the  insurance  money  received  by 
the  latter,  and  had  been  decided  against 
the  purchaser.  See  a  report  of  the  case 
with  a  note,  21  Am.  Law  Beg.,  N.  S. 
89  (^Rayner  v.  Preston), 

It  will  be  seen  that  the  two  decisions, 
though  relating  to  the  same  transaction, 
are  based  on  different  grounds.  In  the 
first  {Rayner  v.  /Veston),  as  stated  by 
Brbtt,  L.  J.,  in  his  opinion  :  "  There 
was  no  sort  of  relation  of  any  kind  be- 
tween the  plaintiff  and  the  defendant 
with  regard  to  the  policy,  and  therefore 
none  with  regard  to  any  money  received 
under  the  policy."  James,  L.  J.,  how- 
ever, dissented,  preferring  to  rest  his 
judgment  on  the  fact  that  *'  the  relation 
between  the  vendor  and  the  purchaser,  be- 
came, and  was  in  law,  as  from  the  date 
of  the  contract  and  up  to  the  completion 
of  it,  the  relation  of  trustee  and  cestui 
que  trusty  and  that  the  trustee  received 
the  insurance  money  by  reason  of  and  as 


the  actual  amount  of  the  damage  done  to 
the  trust  property,  ♦  ♦  *  and  that  the 
money  reiiched  the  vendor's  hands  ac- 
cording to  the  then  rights  of  the  parties 
as  between  them  and  the  insurance 
office ;  that  is  to  say,  as  money  which 
ought  to  be  laid  out  in  reinstating  the 
premises,  or,  in  other  words,  as  money 
which  the  purchaser  alone  had  any  real 
or  substantial  interest  in." 

The  principal  case,  in  deciding  which 
the  court  was  unanimous,  rested  upon 
the  ground  of  insurance  law,  as  be* 
tween  the  insured  and  the  insurer,  viz., 
that  a  policy  is  a  contract  of  indemnity 
and  no  more,  and  the  receipt  of  the  pur- 
chase-money by  the  defendants  must  be 
taken  into  account  in  calculating  the 
amount  of  the  loss  sustained  by  them, 
and  as  Bowek,  L.  J.,  observes,  "a 
policy  of  insurance  is  a  contract  of  in- 
demnity, and  no  more  can  be  recovered 
than  the  amount  of  the  loss  sustained," 
and  here  the  receipt  of  the  purchase- 
money  had  the  effect  of  extinguish- 
ing such  loss.  Mr.  Justice  Chittt  did 
not  appear  to  think  that  the  doctrine  of 
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subrogation  was  applicable  to  the  case. 
The  fdndamental  law,  as  stated  bj 
Brett,  L.  J.,  is  that  *' every  contract 
of  insurance,  marine  or  fire,  is  a  con- 
tract of  indemnity,  and  of  indemnity 
only,  the  meaning  of  which  is  that  the 
insured,  in  case  uf  a  loss,  is  to  receive  a 
full  indemnity,  but  is  never  to  receive 


more. 


)* 


BowEir,  L.  J.,  in  giving  his  judgment 
in  the  principal  case,  commented  on  the 
words  used  by  James,  L.  J.,  in  Raynerr, 
Preston^  supra,  where  he  said :  **  The  Act 
of  Parliament  as  to  fire  insurance  (14 
Geo.  3,  c.  ?.*(),  seems  to  me  to  show  that 
a  policy  of  insurance  on  a  house  was  con- 
sidered by  the  legislature,  as  I  believe  it 
to  be  considered  by  the  universal  con- 
sciences of  mankind,  to  be  a  policy  for 
the  benefit  of  all  persons  interested  in 
the  property,  and  it  appears  to  me  that 
a  purchaser  having  an  equitable  interest 
under  a  contract  of  sale  is  a  person 
having  an  interest  within  the  mean- 
ing of  the  dct.  I  believe  that  there 
is  no  case  to  be  found  in  which  the 
liability  of  the  insurance  ofiioe  has  been 
limited  to  the  value  of  the  interest  of 
the  insured  in  the  house  destroyed.  If  a 
tenant  for  life,  having  insured  his  house, 
has  the  house  destroyed  or  damaged  by 
fire,  I  have  never  heard  it  suggested  that 
the  insurance  office  could  cut  down  his 
claim  by  showing  that  he  was  of  extreme 
old  age,  or  suffering  from  a  mortal  dis- 
ease.'' '*I  wish,''  said  Bo  wen,  L. 
J.,  "to  speak  with  the  highest  respect 
and  reverence  in  commenting  on  any- 
thing said  by  so  great  a  judge,  but  I 
confess  I  cannot  follow  those  observa- 
tions. It  is  true  that  in  practice  insur- 
ance offices  do  not  take  the  trouble  to 
inquire  as  to  interest  of  persons  propo- 
sing to  insure;  but  the  reason  is  that 
generally  the  policy  is  intended  to  cover 
all  interest,  and  also  there  are  usually 
covenants  to  repair,  so  that  there  no 
question  can  arise.  Suppose  a  weekly 
tenant  insures,  only  meaning  to  cover 
his  own  interest,  could  he  recover  the 


full  value  of  the  boose  f  It  is  true  thit 
the  insurer  cannot  satisfy  the  dum 
upon  him  by  handing  over  to  the  injored 
tenant  marketable  value  of  his  tern; 
but  the  reason  for  that  is  that  the  in- 
sured loses  more.  That  is  all  that  if 
meant  by  Wood,'  V.  C,  in  SimpM  t. 
The  Scottish  Union  Ins.  Co.,  1  H.  &  M. 
618."  His  lordship  then  as  to  the 
case  of  a  life  tenant,  upon  the  hypothesis 
that  he  is  a  very  old  man,  and  aMoniing 
that  he  meant  to  ifisnre  only  his  ova 
interests,  says  :  **  If  he  insures  intend- 
ing to  insure  his  own  interest  onlji  and 
he  dies  a  week  after  the  fire,  I  doaht 
whether  the  court  would  gire  the  full 
value  of  the  house  to  his  rcpresentaOTes. 
In  such  case  we  must  go  back  to  the  broad 
principle.  Here  the  case  is  one  of  Tender 
and  vendee,  and  Rajfner  v.  Prmos  was 
decided  on  the  ground  that  the  vendors 
were  not  trustees  for  the  purchaseisof 
the  money  secured  by  the  policy.  What 
then  is  the  insurable  interest  of  the 
vendor  which  entitles  him  in  the  first 
instance  to  receive  the  money?  I*  ^ 
the  beneficial  interest  of  an  unpaid  vendor 
who  has  agreed  to  sell  the  property,  hot 
still  retains  the  legal  estate,  and  has  not 
received  the  price.  In  the  first  instance 
he  can  obviously  recover  on  the  pohcji 
as  was  decided  in  Collingridg«  ▼•  ^ 
Royal  Exchange  Assurance  Carpcre^^ 
S  Q.  B.  Div.  178.  Then  can  he  keep 
the  whole  of  the  insurance  money, 
having  only  lost  a  part,  say  a  half,  of 
what  he  has  insured  ?  In  iSiwfW*  ^* 
Thomson,  8  App.  Cases  284,  I^ 
Cairns  said  :  '•  I  know  of  no  foow^** 
tion  for  the  right  of  underwriters,  «*" 
cept  the  well  known  principle  of  1»* 
that  where  one  person  has  agreed  to 
indemnify  another,  he  will,  on  making 
good  the  indemnity,  be  entitled  to  sa^ 
ceed  to  all  the  ways  and  means  by  ^hicb 
the  person  indemnified  might  have  pro- 
tected himself  against  or  reimbnrsed  bun* 
self  for  the  loss.  Now  is  there  any  ^^^ 
tion  here  on  the  ground  that  the  prt**"^ 
case  is  one  of  fire,  while  that  vas  one  of 
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marine  insnrfinoe  V*  The  Lord  Juntice 
then  proceeds  to  combat  the  views  on 
that  point  both  of  Chittt,  J.,  in  the 
court  below,  and  of  the  indfres  who 
decided  the  American  cases,  who  had 
fallen  into  a  mistake  in  relying  upon 
a  distinction  between  Are  and  marine  in- 
surance. ** Whereas,"  says  he  **  there  is 
no  real  distinction  except  in  the  diversity 
of  the  subject-matter  insured."  He  then 
proceeds  to  quote  from  the  opinion  of 
Shaw,  C.  J.,  in  King  y.  J^ate  Afut.  Ins, 
Cb.y  7  Cush.  (Mass.)  12,  where  he  says, 
commenting  on  the  case  of  Tyler  v. 
The  jEtna  Ins,  Co.,  16  Wend.  (N.  Y.) 
385  :  "Looking  at  the  analogies  and 
illustrations  on  which  the  reasoning  of 
the  learned  chancellor  is  founded,  it 
may  be  a  question  whether  he  has  not 
relied  too  much  on  the  cases  of  marine 
insurance,  in  which  the  doctrines  of  con- 
structive total  loss,  abandonment  and 
salvage    are    fully   acknowledged,   but 


which  have  slight  application  to  insur- 
ances against  loss  by  fire.'*  Admitting 
the  but  slight  application,"  the  Lord  Jus- 
tice says :  '*  That  is  not  because  a  con- 
tract of  Are  insurance  is  not  a  contract 
of  indemnity,  but  because  the  subject- 
matter  of  the  two  classes  of  cases  is 
different." 

A  reference  to  the  Act  of  Parliament 
mentioned  by  Jambs,  L.  J.,  in  Eayner 
v.  l^eston,  was  made  in  the  note  to  that 
case  in  21  Am.  Law  Keg.  97,  where  it 
was  shown  that  this  act  had  no  reference 
to  a  mere  executory  contract  between 
vendor  and  vendee,  although,  as  having 
for  its  object  the  protection  of  all  tliose 
having  existing  interests  in  or  owner- 
ships of  the  premises,  under  certain 
circumstances  named  in  the  act  it«clf, 
it  so  far  supports  the  views  taken  in  the 
cases  cited  in  the  note  appended  to  that 
case. 

Hugh  Wbiqbtmav. 

New  York. 


RECENT    AMERICAN    DECISIONS. 

Court  of  Appeali  of  Kentucky, 

JOHNSON,  Admr.,  17.  HUNT. 

An  agreement,  for  a  valuable  consideration,  to  interfere  Co  bring  about  a  marriage 
between  others  is  void. 

To  make  a  plea  of  accord  and  satisfaction  good,  where  the  accord  was  to  do  a 
thing  in  satisfaction  at  a  future  day,  it  must  be  alleged  that  the  services  performed 
were  accepted  in  satisfaction  of  the  debtor  claim  against  the  defendant ;  to  allege  that 
the  party  agreed  to  accept  the  services  in  satisfaction  is  not  sufficient. 

Appeal  from  the  Warren  Circuit  Court. 

Wright  f  McElroy,  Rodes  ^  Settle,  Wilkins  ^  Sims  and  M  W. 
HineSy  for  appellant. 

Porter  ^  Porter^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 
Pryor,  J. — The  appellee,  George  W.  Hunt,  on  the  Ist  of  Jan- 
uary in  the  year  1877,  borrowed  of  his  grandfather,  Thomas  John- 
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8on,  the  8nm  of  $5000,  for  which  he  executed  his  note  payable  in 
three  years  with  eight  per  cent,  interest  from  the  time  of  its  ez^ 
cution.  The  grandfather  died,  and  his  personal  representatives 
instituted  an  action  at  law  upon  the  note,  to  which  the  appellee 
pleaded  in  substance  that  decedent  being  a  widower,  and  desiroos 
of  again  marrying,  had  offered  a  relative  the  sum  of  $10,000  to  aid 
him  in  procuring  him  a  wife,  and  his  relatives  (except  the  appellee) 
opposing  a  second  marriage,  the  grandfather,  in  consideration  that 
the  appellee  would  assist  him  in  procuring  a  wife,  agreed  that  he 
would,  as  a  compensation  therefor,  release  and  give  up  to  the 
appellee  the  note  in  controversy. 

The  name  of  the  young  lady  having  been  suggested,  the  appellee 
alleges  that  he  wrote  letters  to  her  for  his  grandfather,  and  did  all 
in  his  power  to  accomplish  the  purpose  in  view.  That  he  had  nat 
only  complied  with  his  contract,  but  used  his  influence  with  others 
to  marry  his  aged  relative.  He  therefore  asks  that  the  note  be 
delivered  up,  &c.  To  this  answer  a  demurrer  was  filed  and  sus- 
tained, and  thereupon  the  appellee  filed  an  amended  answer,  io 
which  he  alleges  that  his  grandfather  was  seventy-seven  jears  of 
age,  feeble  and  unable  to  ride  on  horseback,  and  that  in  consider- 
ation that  he,  the  appellee,  would  write  letters  to  the  young  la<ij 
for  him,  and  see  thai  they  were  delivered,  &c.,  that  he  would  gi^^ 
him  the  note  for  ?5000.  That  he  fully  complied  with  the  agre^ 
ment,  by  writing  the  letters,  and  delivering  them  to  the  young  ladj^ 
and  therefore  the  note  was  fully  discharged. 

The  demurrer  to  the  answer,  as  amended,  was  overruled,  and  the 
case  went  to  the  jury,  upon  an  issue  made  by  the  administrators  as 
to  the  existence  of  any  such  agreement,  and  a  verdict  returned  for 
the  defendant. 

The  answer  is  but  a  plea  of  accord  and  satisfaction,  and  to  mal^^ 
such  a  plea  good,  it  should  be  alleged  that  the  services  performed 
were  accepted  in  satisfaction  of  the  debt,  or  claim  against  the 
defendant,  and  to  allege  that  the  party  agreed  to  accept  them  i" 
satisfaction  is  bad  pleading. 

When  the  accord  is  to  do  a  thing  in  satisfaction  at  a  fature  daji 
and  the  act  is  done  and  accepted  on  that  day,  it  is  in  law  a  satis- 
faction, and  no  action  can  be  maintained  on  the  original  demao^- 
The  plea  must  allege  that  the  matter  was  accepted  in  satisfaction  • 
Hearn  v.  Kield,  88  Penn.  St.  147 ;  Chitty  on  Cont.,  p.  1^23. 
If  the  intestate  agreed  to  accept  the  services  of  the  appellee  indi^ 
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charge  of  the  note,  and  failed  to  comply  with  his  agreement,  if  the 
contract  is  otherwise  unobjectionable,  the  remedy  is  by  an  action  for 
the  breach  of  the  contract. 

The  most  fatal  objection  to  the  defence  is  that  the  contract,  as 
alleged,  is  void,  and  the  proof  in  no  manner  aids  the  pleading  or 
verdict  rendered.  It  is  alleged  that  the  grandfather  was  advanced 
in  years,  too  feeble  to  ride  and  unable  to  write,  and  that  the  appellee 
(his  grandson)  undertook  to  write  his  letters  to  the  young  lady  and 
deliver  them,  and  the  young  lady  says  those  letters  had  reference 
to  a  matrimonial  alliance  with  the  old  gentleman. 

The  principal  witness  for  the  appellee  states  that  in  a  conversa- 
tion with  the  old  man,  the  latter  said  he  had  agreed  to  give  the 
grandson  the  note,  if  he  would  assist  him  in  marrying.  That  Hunt 
was  to  do  his  writing,  &c.,  and  was  complying  with  his  agreement. 

The  same  statement  is  made  by  other  witnesses,  who  speak  of  con- 
versations with  this  old  man,  in  which  he  spoke  of  his  matrimonial 
prospects,  and  of  the  appellee,  as  the  instrument  through  which 
success  was  to  be  accomplished. 

He  said  to  a  lady  witness  that  George  was  complying  with  his 
contract  like  a  Turk.  The  defence  made  as  well  as  the  testimony 
in  support  of  it,  shows  clearly  (if  any  contract  was  made)  a  mar- 
riage brokerage  agreement ;  the  young  man  undertaking  to  bring 
about  the  marriage,  in  consideration  of  the  surrender  of  the  note 
for  $5000. 

The  interference  by  one,  upon  an  agreement  to  receive  a  monied 
or  valuable  consideration,  to  induce  or  bring  about  a  marriage  be- 
tween others,  has  always  been  held  void.  Such  contracts,  if  carried 
out,  result  in  unhappy  marital  relations,  and  have  been  discounten- 
anced by  the  law. 

The  elementary  authorities,  afl  well  as  the  reported  cases,  all 
sustain  this  view  of  such  a  contract.  We  have  seldom  seen  a  more 
flimsy  defence  than  has  been  made  in  this  case.  The  declarations 
of  an  old,  feeble  and  diseased  man,  with  reference  to  a  contemplated 
marriage,  is  made  the  sole  foundation  for  defeating  the  recovery. 

The  appellee  promised  to  pay  the  note  time  and  again,  after  the 
death  of  his  grandfather,  and  there  can  be  no  doubt,  from  the 
proof  in  the  record,  that  the  statements  made  by  the  intestate  were 
mere  expressions  of  an  intention  to  give  without  any  consideration 
whatever.  He  died  in  possession  of  the  note,  and  it  passed  into 
the  hands  of  the  administrators. 
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The  court  below  should  have  sustained  the  demurrer  to  the 
answer  as  amended,  and  failing  to  do  that,  should  have  instracted 
the  jury  to  find  for  the  plaintiff:  Smith  on  Cont.  p.  221 ;  Cole  t. 
Gibson^  1  Vesey  603 ;  Denny  and  Hook  v.  Vernon,  Fonblanque's 
Equity  212. 

The  judgment  below  is  reversed,  and  cause  remanded,  with  direc- 
tions to  award  a  new  trial,  and  to  sustain  the  demurrer  to  the  defence 
made,  and  for  further  proceedings  consistent  with  this  opinion. 

Mabriaoe   Broxsbaoe. — It  is  sel-     void,  and  the  estate  discharged  of  it  u 

if  no  snch  lease  had  been  made."  A 
better  report  of  the  case  appears  in 
Finch's  Precedents,  p.  165;  s.  c.  Pari. 
Cases  57  ;  2  Eq.  Abr.  c.  1 ;  14  ViDer 
Abr.  160.  Another  report  of  this  case, 
under  another  name,  says  it  was  held 
that  such  contracts  "  are  of  dangerooa 
consequence,  and  not  to  he  allowed:" 
JIall  V.  Keene,  3  Levini  411.  In  an- 
other report  of  this  case  it  is  said, ''  that 
marriages  ought  to  be  procured  and 
promoted  bjr  the  mediation  of  friends 
and  relations,  and  not  of  hireling!:" 
Show.  Cas.  78. 

An  earlier  case  than  the  one  just  cited 
was  Drury  T.  Hookey  1  Vem.  412 ;  a.  c 
2  Ch.  Cas.  176 ;  Eq.  Cas.  Abr.  89,  pl. 
2,  which  is  reported  as  follows:  "Tl* 
bill  was  to  be  reliered  against  a  mar- 
riage brocage  bond  ;  and  it  appp»""^ 
that  the  marriage  was  brought  about 
Without  the  consent  of  the  young  so- 
man's parents,  who  were  then  h«ngi 
the  Lord  Chancellor,  for  that  reafioo 
alone,  decreed  the  bond  to  be  deli^o^ 
up,  terming  it  a  sort  of  kidnapping* 
and  said  there  was  a  material  diifei^^^ 
where  the  parties  were  at  their  o^rn  dis- 
posal, and  where  tbcir  parents  *•" 
living ;  though  such  a  bond  was  in  ^ 
case  to  be  countenanced.'*  A  note  to 
this  case  adds  :  '*  It  appeared  npon  ^ 
pleadings  in  this  case,  that  the  defeo<i>'^ 
agreed  to  abate  40/.  in  every  1^' 
if  the  portion  of  the  intended  wife  ^^^ 
fall  short  of  the  sum  named,  as  ^^  P^ 
tion  by  defendant  namely,  4000/.,  "* 
bond  from  the  plaintiff  being  to  »««»** 
160/."     Sniiih  V.  Brvnins,  2  Vern.  393. 


dom  that  such  cases  as  the  principal  one 
find  iheir  way  into  the  courts.  There  is 
but  one  American  ease  reported  ;  and 
the  English  cases  are  all  of  an  early 
date. 

Story  places  the  subject  of  Marriage 
Brokerage  Contracts  under  the  head  of 
Constructive  Fraud  ;  and  compares  it 
with  agreements  made  to  give  a  reward 
for  using  influence  and  power  over  an- 
other person  to  induce  him  to  make  a  will 
in  favor  of  the  obligor,  and  for  his  benefit ; 
or  secret  contracts  made  with  parents  or 
guardians  npon  a  treaty  of  marriage,  to 
the  effect  that  they  are  to  receive  a  com- 
pensation, security  or  benefit  for  pro- 
moting the  marriage,  or  giving  their 
consent  to  it  and  the  like :  Story  £q. 
Jur.,  sects.  265,  266. 

The  civil  law  allowed  match-makers 
(proxenelae)  to  ply  their  vocation,  and 
receive  a  reward  for  their  services  to  a 
limited  extent :  Cod.  Lib.  5  tit.  1,  1.6. 
See  Crawford  v.  Russell,  62  Barb.  92, 
97. 

One  of  the  earliest  cases  npon  the 
subject  of  the  principal  case  was  Strtbble- 
hill  V.  BreUy  2  Vem.  445,  decided  Nov. 
IS,  1702,  in  the  House  of  Lords.  Col- 
onel Brett  had  procured  a  marriage 
between  Mr.  Thynn  and  Lady  Ogle, 
and  in  consideration  thereof  received  a 
lease  of  certain  lands.  The  lease  was 
set  aside  upon  the  ground  that  it  was 
based  npon  an  unjust  consideration. 
The  case  is  very  short,  and  no  opinion 
was  given  except  a  remark  that,  <<  if 
the  lease  was  gainc-d  by  fraud,  or  an 
unjust  consideration,  it  is  to  be  deemed 
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is  as  follows  :  **  The  court  not  only  de- 
creed a  marriage  brocage  bond  to  be 
delirered  up,  but  a  gratuity  of  Jifty 
guineas  actually  paid  to  be  refunded," 

In  many  of  the  cases  cited  it  will  be 
observed  that  the  court  ordered  the  bond 
to  be  delivered  up  ;  but  where  the  plain- 
tiff alleged  that  he  had  given  a  note  for 
Buch  a  contract,  and  asked  for  an  in- 
junction to  restrain  any  assignment  of 
it,  and  to  order  it  delivered  up,  the 
court  refused  the  latter  request,  but 
grante-d  the  former:  Smith  v.  Aykwell, 
3  Atkyn.  566. 

Such  bonds  are  set  aside,  **  not  for  the 
party's  sake,  but  for  the  benefit  of  the 
public :"  Deftenhatn  v.  Ox,  1  Ves.  8r, 
276,  277  ;  Cale  v.  Gibson,  Id.  503 ; 
Piicaim  v.  Ogbowme,  2  Id.  375  ;  Hylton 
v.  Hylton,  Id.  547  ;  Booth  v.  Earl  of 
Warrington,  4  Bro.  P.  C.  163. 

In  an  American  case  it  was  said : 
"  Thus  marriage  brokerage  bonds, 
which  are  not  fraudulent  on  either 
party,  are  yet  void,  because  they  are  a 
fraud  on  third  persons  and  are  a  pub- 
lic mischief,  as  they  have  a  tendency 
to  cause  matrimony  to  be  contracted  on 
mistaken  principles,  and  without  the 
advice  of  friends  ;  and  they  are  relieved 
against  as  a  general  mischief,  for  the 
sake  of  the  public  :*'  Boynton  v.  Hvb- 
bard,  7  Mass.  112,  118. 

In  an  action  it  was  alleged  that  the 
plaintiff  and  defendant  entered  into  an 
agreement  in  writing,  by  which  the 
former  agreed  that  she  would  do  all  in 
her  power  to  aid  in  a  marriage  between 
one  R.  and  the  defendant ;  in  con- 
sideration whereof  the  defendant  pro- 
mised that  in  case  she  became  the  wife 
of  R.,  and  outlived  him,  she  would  pay 
the  plaintiff,  for  her  services  in  the 
matter,  $2000  in  cash.  It  was  further 
allc{i:ed  that  R.  was  a  widower,  pos- 
sessing great  wealth,  that  the  plaintiff  per- 
formed the  agreement  on  her  part,  and 
that  R.  and  the  defendant  were  lawfully 
married,  and  lived  together  happily  for 
many  years,  when  R.  died,  leaving  the 


defendant  $50,000.  A  demand  of  per- 
formknce,  and  reflisal  by  the  defendant, 
were  then  alleged.  Upon  this  complaint 
the  plaintiff  was  nonsuited,  on  the 
ground  that  the  agreement  was  a  mar- 
riage brokerage  contract,  and  therefore 
void  as  being  against  public  policy.  It 
was  also  held  in  this  case  that  the  agree- 
ment being  void,  the  claim  for  advances 
of  money  and  services  performed  under 
it  must  fall  with  the  agreement  itself: 
Craucford  v.  Russell,  62  Barb.  92. 

Even  a  bond  given  after  marriage  in 
coifii deration  of  assistance  rendered  by 
the  obligee  in  effecting  the  obligor's 
marriage  has  been  held  void  :  Williamson 
T.  Gihon,  2  Sch.  &  L.  357. 

Accord  ahd  Satibpaction. — Dr. 
Wharton  defines  an  accord  and  satis- 
faction as  "  an  agreement  to  accept  in 
satisfaction  of  a  debt  something  at  the 
time  received.  (Citing  Bac.  Abr.  Ac- 
cord; Com.  Dig.  Accord  and  Sat, ; 
Kaye  v.  Waghome,  1  Taunt.  428.) 
The  accord  is  the  agreement  for  the 
reception  of  the  thing  in  discharge  of 
the  debt ;  the  satisfaction  is  the  actual 
reception  of  the  thing."  This  definition 
is  supported  by  the  following  authorities, 
where  the  terms  have  been  defined  : 
Palliam  v.  Taylor,  50  Miss.  257  ;  Bull 
v.  Bull,  43  Conn.  462  ;  Line  v.  Nelson, 
9  Vr.  (N.  J.)  362 ;  Preston  v.  Grant, 
34  Vt.  203  ;  Cumber  r.  Wane,  1  Sm. 
L.  Cas.  445. 

All  the  authorities  are  in  harmony 
that  there  must  be  an  acceptance,  and 
without  that,  the  accord  is  no  defence : 
Flockton  V.  Hall,  14  Q.  B.  880  ;  HaU 
v.  Flockton,  16  Id.  1039. 

To  be  a  bar  to  a  writ,  the  accord  must 
be  executed  before  the  action  is  brought : 
Woodruff  V.  Dobbins,  7  Blackf.  682; 
Frost  V.  Johnson,  8  Ohio  393  ;  Ballard 
V.  Noaks,  2  Pike  (Ark.)  45  ;  Sprune- 
berger  v.  Vender,  4  Watts  (Pa.)  126  ; 
Simmons  v.  Hamilton,  56  Cal.  493 ; 
Keeler  v.  Neal,  2  Watts  (Pa.)  424; 
Brooklyn    Bank  v.   Grata,    23    Wend. 
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842;    Anderson    v.    Turnpike    Co.,    16 
Johns.  86;    Russell  ▼.  Lytle,  6  Wend. 
390  ;   Cooper  v.  Ihrker,  15  C.  B.  822 
Warren    v.    Skinnerj   20    Conn.    559 
Bayltyy,  Bormanj  3  Bing.  (N.  S.)  920 
Collingboume  v.  Mantell,  5   M.  &  W 
292  ;    Proton  t.  Perkins^  1  Hare  564 
iSimifA    y.    BaribolomeWy    1    Met.    276 
Gabriel  t.  Dresser,  15  C.  B.  622. 

If  the  accord  was  a  satisfaction  witb- 
oat  its  being  executed,  the  plaintiff  would 
be  in  an  anomalous  position  ;  for  he 
would  be  defeated  in  his  suit,  with  no 
means  to  enforce  the  performance  of  sat- 
isfaction in  those  instances  where  some- 
thing  else  than  the  payment  of  money 
was  agreed  to  be  made  or  done.  In 
such  a  position,  the  plaintiffs  only 
remedy  would  be  an  action  for  a  breach 
of  the  contract. 

Until  satisfaction  has  taken  place  the 
accord  is  a  mere  negotiation.  Therefore, 
until  satisfaction  is  received^  the  creditor 
may  withdraw  his  acceptance :  Allen  v. 
Rarrisy  1  Ld.  Raym.  122  :  Young  v. 
Fugett,  1  Lea  (Tenn.)  447  ;  Massey 
T.  Johnsotiy  I  Exch.  256  ;  Nhe  t. 
Christie^  51  N.  Y.  270 ;  Spence  v. 
Healeyy  8  Exch.  668  ;  Reeves  v.  Hearne, 
1  M.  &  W.  323 ;  White  ▼.  Gray,  68 
Me.  579;  Ihpe  v.  Tunstall,  2  Pike 
(Ark.)  209;  Woodward  v.  Miles,  24 
N.  H.  293 ;  Overton  v.  Conner,  50 
Texas  113;  Logan  ▼.  Austin,  1  Stew. 
(Ala.)  476  ;  Heam  v.  Kiehl,  38  Pa. 
St.  149  ;  Hall  v.  Smith,  10  Iowa  48  ; 
Simmons  ▼.  Clark,  56  111.  96  ;  Flack 
T.  Garland,  8  Md.  191.  See  Ellis  y.  Bit- 
zer,  2  Ohio  91  ;  Cuxon  v.  Chadley,  3  B. 
&  C.  591  ;  Rtnzerbeiier  v.  Waydell,  21 
Hun  161  ;  Kramer  r.  Heim,  75  N.  Y. 
574  ;  Costello  y.  Cady,  102  Mass.  140 ; 
Bragg  v.  Pierce,  53  Mc.  65. 

A.,  the  payee  of  certain  mortgage 
notes  made  by  B.,  sued  B.  for  the 
amount  due.    B.  alleged  in  defence  an 


agreement  with  A.,  by  which  B.  wu  to 
find  a  purchaser  for  the  mortgaged  realty, 
who  was  to  pay  the  arrears  of  interest, 
refund  certain  expenses,  and  execute 
new  notes  to  A.,  whereupon  A.  wu  to 
accept  the  purchaser  as  his  debtor  and 
discharge  B.  B.  ayerred  that  be  found 
such  a  purchaser  but  that  A.  refued  to 
consummate  the  agreement.  A.  sold 
the  realty  at  auction  under  the  mortgage 
power,  bought  it  in,  and  broogbt  tbe 
suit  in  question  to  recoyer  a  balance  doe 
on  the  notes.  It  was  held  that  tbe  de- 
fence was  bad  as  an  accord  and  satis- 
faction, because  it  only  showed  a  readi- 
ness on  the  part  of  B.  to  join  A.  in 
executing  the  accord,  but  showed  no 
satisfaction  nor  execution  of  tbe  accord : 
Pettis  y.  Ray,  12  R.  I.  344. 

C.  purchased  the  defendant's  millinery 
goods,  and  in  part  consideration  thereof, 
agreed  to  pay  the  defendant's  debt  to 
the  plaintiff.  C.  tficreupon  wrote  tbe 
plaintiff  that  her  husband  proposed  to 
giye  his  note  on  six  months  for  tbe  debt, 
and  the  plaintiff  replied  accepting  i^ 
proposition.  The  note  was  nerer  gi^cD, 
bat  C.  made  remittances  to  the  plaintiff 
from  time  to  time,  to  apply  on  tbe  debt. 
It  was  held  that  the  negotiations  were  a 
mere  accord,  and  that  the  defendant  was 
not  thereby  discharged  from  the  balance 
oT  the  debt :  Rising  y.  Cumrningf,  ^' 
Vt.  345.  Sec  Molyneaux  v.  CW/'W"!  * 
Am.  L.  Reg.  (O.  S.)  879 ;  CVjf  of 
Memphis  y.  Brown,  11  Am.  L.  R^* 
(N.  S.)  629. 

That  the  plea  must  allege  ^^  ^ 
matter  was  accepted  in  satisfaction.  ^ 
Sinard  y.  Patterson,  3  Blackf.  3*4; 
Maze  y.  Miller,  1  Wash.  C  C  ^^'^ 
Morris  Canal  Co.  y.  Van  Vorst,  1  Zab- 
(N.  J.)  101 ;  Smith's  L.  Cas.  ^ 
(7th  Am.  ed.). 

W.  W.  THOBKto*' 

Crawfordsyille,  Ind. 
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Supreme  Court  of  Ohio. 

JESSE  S.  NORTON  v.  CHESTER  BLINN. 

While  courts  will  Dot  enforce  an  illegal  contract  between  the  parties,  yet,  if  an 
agent  of  one  of  the  parties  has,  in  the  prosecution  of  the  illegal  enterprise  for  his 
principal,  received  money  or  other  property  belonging  to  his  prhicipal,  he  is  bound 
to  turn  it  over  to  him,  and  cannot  shield  himself  from  liability  therefor  upon  the 
ground  of  the  illegality  of  the  original  transaction. 

Error  to  the  District  Court  of  Lucas  County. 

About  the  1st  of  May  1872,  Chester  Blinn  placed  in  the  hands 
of  Jesse  S.  Norton,  at  Toledo,  Ohio,  the  sum  of  $500,  to  be  by 
him  invested  as  agent  for  Blinn  in  options  on  wheat  at  Milwaukee, 
Wisconsin,  or  Chicago,  Illinois,  with  instructions  to  invest  the 
money  as  he  would  his  own.  Norton,  through  his  brokers,  Jam^s 
Keller  &;  Co.^  immediately  purchased  in  his  own  name,  but  for  the 
sole  benefit  of  Blinn,  5000  bushels  of  wheat,  at  seller's  option  for 
June  delivery,  at  S1.42|  per  bushel,  and  deposited  the  money  of 
Blinn  as  a  margin  of  ten  cents  per  bushel.  At  the  date  for  delivery 
the  price  of  wheat  had  advanced  so  that  a  profit  of  $325  was  real- 
ized on  the  transaction.  This  money,  principal  and  profit,  was 
reinvested  by  Norton  in  subsequent  transactions  of  like  nature  for 
Blinn's  benefit,  but  by  reason  of  a  decline  in  the  market  price 
of  wheat,  in  the  latter  part  of  June,  the  whole  amount  was 
lost. 

These  transactions  were  mere  speculation^  or  ventures  on  the 
future  price  of  wheat,  without  any  intention  that  the  wheat  would 
be  either  paid  for  or  delivered,  but  with  intention  that  settlement 
between  the  buyer  and  seller  would  be  made  on  the  difference  be- 
tween the  price  stated  in  the  contract  and  the  market  price  at  the 
date  named  fbr  delivery.  Such  transactions  were  unlawful  in  the 
states  of  Illinois  and  Wisconsin,  as  well  as  in  the  state  of  Ohio. 

The  original  suit  was  brought  in  the  Court  of  Common  Pleas 
of  Lucas  county,  by  Blinn  against  Norton,  to  recover  the  sum  of 
$825  (the  sum  advanced  and  the  profit  on  the  first  venture),  with 
interest. 

On  the  trial  testimony  was  offered  by  the  plaintiff  tending  to 
prove  that  defendant  had  no  authority  to  invest  plaintiff's  money, 
save  in  a  single  purchase,  namely,  the  purchase  of  5000  bushels  as 
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above  stated,  whereupon  the  plaintiff  requested  the  court  to  iDstnct 
the  jury  as  follows: 

^'  If  the  jury  shall  find  from  the  testimony  that  on  or  about  the 
time  stated  ^n  the  petition,  the  defendant  received  from  the  plaiD- 
tiff  the  sum  of  $500  of  the  money  of  the  latter,  under  an  arrange- 
ment that  the  same  should  be  invested  by  the  defendant  in  wheat 
transactions,  of  the  illegal  character  mentioned  in  the  answer,  for 
the  benefit  of  the  plaintiff;  that  said  money  was  so  invested  b;  the 
defendant,  and  a  profit  realized  thereon ;  and  that  before  the  com- 
mencement of  this  action  said  sum  of  $500,  and  the  profits  so  made, 
came  into  and  are  still  in  the  hands  of  the  defendant,  or  that  he 
received  credit  therefor  in  the  final  settlement  of  his  acconntswith 
the  brokers,  through  whom  said  business  was  transacted,  then  the 
plaintiff  is  entitled  to  recover  said  money  from  the  defendant;  nor, 
in  such  case,  can  the  defendant  avoid  his  liability  to  account  for 
sajd  moneys  by  showing  that  by  the  understanding  between  the 
plaintiff  and  himself  said  money  was  to  be  employed  in  illegal 
transactions  in  wheat,  of  the  nature  stated  in  his  answer ;  and  that 
said  money  was  employed,  and  said  profits  realized  in  such  trans- 
actions." 

Which  charge  the  court  refused  to  give,  and  to  such  refusal  the 
plaintiff,  by  his  cotinsel,  then  and  there  excepted. 

The  verdict  of  the  jury  was  in  favor  of  the  defendant,  and  judg- 
ment was  rendered  accordingly.  This  judgment,  on  petition  in 
error,  was  reversed  by  the  District  Court  and  this  proceeding  is  ^ 
reverse  the  judgment  of  the  District  Court. 

HayneB  ^  Potter^  for  plaintiff  in  error. 

(7.  H.  Scrihner  and  J.  M.  Ritchie^  for  defendant  in  error. 

McIlvain,  J. — While  it  has  ever  been  the  policy  of  the  la^  ^^ 
leave  the  parties  to  an  illegal  transaction  where  it  finds  them,  by 
refusing  relief  to  either  in  respect  thereto,  it  has,  on  the  other 
hand,  never  regarded  property  or  money  employed  therein  or  prO" 
duced  thereby  as  common  plunder  to  be  seized  or  retained  by  others 
in  no  way  interested  in  such  business. 

The  question,  however,  in  this  case,  arising  on  the  refiifial  of  tw 
Court  of  Common  Pleas  to  charge  the  jury  as  requested  by  t"* 
plaintiff,  is  this :  May  an  agent  who  has  transacted  illegal  businetf 
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for  his  principal,  and  haa  received  money  belonging  to  his  princi- 
pal and  accruing  from  such  business,  defend  himself,  in  a  court  of 
law,  against  liability  to  account  therefor,  by  showing  such  unlawful 
business  and  his  connection  therewith  as  such  agent  ? 

If  the  agent  receiving  sTuch  money  had  not  been  employed  in 
conducting  such  business,  it  would  seem  to  be  quite  upon  principles 
of  purest  morality  that  he  should  account  to  his  principal  therefor ; 
but  when  the  sole  employment  of  the  agent  was  to  manage  and 
conduct  the  unlawful  transactions,  it  seems  to  me,  a  much  more 
difficult  question  arises.  In  the  latter  case  the  agent  is  particeps 
criminis.  In  offences  against  trade,  and  the  like,  the  law  regulating 
the  administration  of  penal  justice  does  not  recognise  the  relation 
of  principal  and  agent,  unless  the  agent  be  an  innocent  instrument 
merely.  In  such  cases  the  guilty  offenders  against  the  law  are  all 
principals ;  hence,  as  between  such,  with  some  show  of  reason  it 
might  be  said  that  the  law  will  afford  no  redress  by  civil 
remedies. 

The  rulings  upon  this  question,  however,  have  been  so  uniformly 
the  other  way,  it  becomes  our  duty  to  follow  them  unless  we  find 
them  totally  repugnant  to  public  policy  and  morality.  Upon  a 
careful  examination  of  the  authorities,  we  find  no  such  repugnancy 
— indeed  they  commend  themselves  to  our  judgment. 

In  the  first  plac6  the  rule  which  denies  civil  remedies  in  such 
cases,  applies  only  to  the  parties  to  the  illegal  transaction.  Public 
policy  does  not  require  that  one  engaged  in  an  unlawful  enterprise 
should  by  pleading  it  shield  himself  from  liability  for  the  wages  of 
his  employees,  agents  or  servants.  It  is  enough  that  the  rule 
should  be  enforced  as  between  those  who  have  some  interest  in  the 
enterprise  as  principals. 

In  the  second  place  it  is  contrary  to  public  policy  and  good 
morals  to  permit  employees,  agents  or  servants  to  seize  or  retain  the 
property  of  their  principal,  although  it  may  be  employed  in  illegal 
business  and  under  their  control.  No  consideration  of  public  pol- 
icy can  justify  a  lowering  of  the  standard  of  moral  honesty  required 
of  persons  in  these  relations. 

And  again,  if  parties  to  an  illegal  contract  waive  the  illegality 
and  honestly  account  as  between  themselves,  no  other  person  can 
be  heard  to  complain  of  such  accounting.  Hence,  we  think,  that 
if  in  making  such  settlement,  one  of  the  guilty  parties  should  de- 
liver property  or  money  to  an  agent  of  another  to  be  delivered  by 
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the  agent  to  his  principal,  such  agent  is  bound  to  account  therefor 
to  his  principal. 

A  leading  case  on  this  question  is  Tenant  v.  Elliott^  1  Bos.  & 
Pul.  2,  where  the  defendant,  a  broker,  effected  an  illegal  insarance 
for  the  plaintiff  on  a  ship,  and  after  a  loss  the  underwriters  paid 
the  amount  of  the  insurance  to  the  defendant,  who  refused  to  p&j 
the  same  over  to  plaintiff,  on  the  ground  that  the  insurance  con- 
tract was  illegal.  Judgment  for  the  plaintiff.  Eybb,  C.  J.,  said: 
"  The  defendant  is  not  like  a  stockholder.  The  question  is  whether 
he  who  has  received  money  to  another's  use  on  an  illegal  contract, 
can  be  allowed  to  retain  it,  and  that  not  even  at  the  desire  of  those 
who  paid  it  to  him  ?     I  think  he  cannot." 

In  Broohi  v.  MaHin,  2  Wall.  70,  it  was  held  by  the  Supreme 
Court  of  the  United  States,  that  "  after  a  partnership  contract  con- 
fessedly against  public  policy  has  been  carried  out,  and  money 
contributed  by  one  of  the  partners  was  passed  into  other  forms— 
the  result  of  the  contemplated  operation  completed — ^a  partner  m 
whose  hands  the  profits  are,  cannot  refuse  to  account  for  and 
divide  them  on  the  ground  of  the  illegal  character  of  the  original 
contract." 

In  Baldwin  v.  Potter,  46  Vt.  402,  it  was  held  that  "an  agent 
is  bound  to  account  to  his  principal  for  money  received  in  the  course 
of  his  agency  for  goods  sold  by  his  principal  on  orders  obtained  by 
him  as  such  agent  on  commission,  although  such  sales,  as  between 
the  principal  and  purchaser,  be  illegal  and  void." 

In  Evam  v.  Trenton,  4  Zabriskie  764,  it  was  held :  "The  mere 
agent  of  a  party  to  an  illegal  transaction  cannot  set  up  the  illegahty 
of  the  transaction  in  a  suit  by  his  principal  to  recover  money  that 
has  been  paid  to  such  agent  for  his  principal  on  account  of  the  ill^ 
gal  transaction.  This  defence  can  be  set  up  only  by  a  party  to  the 
illegal  action."  In  this  case  the  illegal  transaction  was  accom- 
plished through  the  agent.  See  also  Wood  on  Master  and  Servan^j 
sect.  202,  where  it  is  said : 

"  While  the  courts  will  not  enforce  an  illegal  contract,  yet  "  * 
servant  or  agent  of  another  has,  in  the  prosecution  of  an  in^P' 
enterprise  for  his  master,  received  money  or  other  property  belong- 
ing to  the  master,  he  is  bound  to  turn  it  over  to  him,  and  cannot 
shield  himself  from  liability  therefor  upon  the  ground  of  the  lU^ 
gality  of  the  original  transaction." 

The  doctrine  of  these  authorities,  and  many  others  which  mig°^ 
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be  cited,  is  recognised,  applied  and  enforced  in  German,  ^c.y  Congre- 
gation v.  StegneVj  21  Ohio  St.  488,  wherein  it  is  held :  '*  While  a 
promissory  note  given  to  »nd  discounted  by  a  corporation  for  a  loan 
of  money  in  the  coarse  of  an  unauthorized  banking  business  will 
not  be  enforced,  yet  where  the  treasurer  of  such  corporation  has 
taken  and  appropriated  to  his  private  use  moneys  deposited  with  it, 
contrary  to  the  statutes  against  unauthorized  banking,  and  being 
unable  when  called  on  to  refund  the  same,  secures  it  by  his  promis- 
sory note,  such  note  will  not  be  held  to  have  been  given  in  the 
coarse  and  furtherance  of  an  illegitimate  business,  and* an  action 
will  lie  thereon." 

Judgment  of  the  District  Court  affirmed. 


The  commonest  form  of  acdons  be- 
tween broker  and  principal  arising  oat 
of  stock-jobbing  or  similar  transactions 
are  those  in  which  the  broker  sues  his 
principal  to  recover  for  margins  he  has 
advanced  on  behalf  of  the  principal. 
The  general  role  certainly  is  that  where 
two  parties  are  knowingly  and  wilfully 
engaged  in  an  illegal  transaction,  the 
courts  will  assist  neither  party  to  recover 
of  the  other  for  losses  incurred  in  such 
transaction  on  such  other's  behalf.  But 
the  courts  appear  to  have  been  astute  to 
find  facts  taking  the  cases  out  of  this  rule. 
The  sympathies  of  the  judges  seem  to 
have  been  in  most  cases  with  the  person 
advancing  the  funds,  although  both  par- 
ties were  engaged  in  an  illegal  transac- 
tion. As  remarked  by  Orose,  J.,  in 
Petrie  v.  Hatmay,  3  Term  Rep.  424, 
*'  On  the  part  of  the  defendant  (who  had 
set  up  the  illegality  of  the  transaction  as 
a  defence  to  an  action  for  advances) 
there  is  neither  honor  or  honesty  in  the 
defence,  and  the  plaintiffs  ought  to  re- 
cover as  much  as  the  law  can  give  them 
without  interfering  with  one  of  Uie  most 
politic  and  beneficial  statutes  that  was 
ever  passed." 

In  the  line  of  cases  of  which  Rosetvame 
T.  BUHng,  15  C.  B.  N.  S.  321,  is  an  ex- 
ample, the  action  by  a  broker  against  his 
principal  for  money  advanced  by  the 
broker   upon  his  principal's  wagering 


contract,  is  sustained  upon  the  subtle 
ground  that,  notwithstanding  such  con- 
tracts were  declared  void  by  statute  (8 
and  9  Vict.  c.  109),  they  were  not,  how- 
ever, illegal.  Said  Erlb,  C.  J. :  '*  Now 
the  law  as  to  gaming  contracts  is  that  all 
such  contracts  are  null  and  void,  and  no 
action  can  be  maintained  upon  them. 
But  they  are  not  therefore  illegal.  The 
parties  making  them  are  not  liable  to  any 
action  or  to  any  penalties."  And  see 
Knight  v.  Cambers^  15  C.  B.  562  ;  Jessop 
V.  lAttwgchef  10  Exch.  614 ;  Knight  v. 
FUch,  15  C.  B.  564. 

Another  ground  upon  which  a  recovery 
of  money  advanced  in  furtherance  or 
execution  of  a  wagering  contract  has 
been  based,  is  that  a  contract  to  pay  the 
money  was  made  subsequent  to  the  origi- 
nal wagering  contract.  This  was  the 
view  taken  in  Petrie  v.  Harmay,  3  T.  R. 
418,  wherein  it  was  decided  that  if  two 
persons  jointly  engage  in  a  stock-jobbing 
transaction  and  employ  a  broker  to  pay 
the  differences,  and  one  of  them  repay 
the  whole  sun  to  the  broker  with  the  priv- 
ity and  consent  of  the  other,  he  may 
recover  a  moiety  from  that  other  in  an 
action  for  money  paid  to  his  use.  See 
also  Faikney  v,  Reynous,  4  Burr.  2069  ; 
Lhirant  v.  Bwty  98  Mass.  167  ;  Otvm  v. 
Davist  I  Bailey  315  ;  Armstrong  v,  7b/cr, 
1 1  Wheat.  274 ;  Lehman  v.  Strtmberger^ 
2  Woods  561. 
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A  third  ground  upon  which  brokers 
have  recovered  advances  made  by  them 
on  behalf  of  their  principals  is  that  al- 
though the  principal  intended  merely  to 
gamble,  th&  broker  on  the  other  hand 
acted  in  good  faith  and  actually  purchased 
the  commodity  or  stocks  for  his  principal. 
As  remarked  in  Hibblewfiite  v.  McMorine^ 
5  M.  &  W.  462,  **  it  cannot  be  a  wager 
unless  both  parties  are  cognisant  of  the 
facts."  See,  also,  Lehman  v.  Straasber- 
ger,  2  Woods  564 ;  Ashton  v.  Dakin,  4 
H.  &  N.  867  ;  Gregory  v.  Wenddl,  39 
Mich.  837. 

Where  A.,  through  a  factor,  makes  a 
contract  with  B.  for  the  purchase  or  sale  of 
cotton  for  future  delivery,  intending  that 
there  should  be  no  delivery  but  that  the 
contract  should  be  performed  by  the  pay- 
ment of  differences,  but  this  purpose  is 
not  shown  to  be  also  the  purpose  of  B. : 
Meldf  that  a  note  given  by  A.  to  the  fac- 
tor for  money  advanced  by  him  to  pay 
losses  on  such  contracts,  and  for  his  com- 
missions in  making  the  same,  was  a  valid 
and  binding  obligation:  Lehman  v. 
Strassberger,  2  Woods  555. 

And  further  to  the  general  proposition 
that  a  broker  may  recover  his  advances, 
see  Brown  v.  Spegers,  20  Grat.  309  ; 
Kingsburg  v.  Kirwnn^  6  Cent.  Law 
Jonr.  228.  Wgman  v.  Fiske,  3  Allen 
238;  Durani  v.  Burt^  98  Mass.  161  ; 
Warren  v.  UewUt,  45  Geo.  501  ;  Win- 
chetter  v.  Nutter,  52  N.  H.  507  ;  Mar- 
shall  V.  Thurston,  3  Lea  740  ;  Note  to 
Sawger  v.  Taggart,  18  Am.  Law.  Reg. 
(N.  S.)  p.  230  ;  Armstrong  v.  Tolcr,  11 
Wheat.  258  ;  Gilbert  v.  Gaugar,  8  Biss. 
214  ;  Thatcher  v.  Ilardg,  L.  R.,  4  Q.  B. 
685  ;  8.  o.  18  Am.  L.  R.  254,  and  note  ; 
£x  parte  Pgke,  L.  R.,  8  Ch.  Div.  756  ; 
Reed  v.  Anderson,  L.  R.,  10  Q.  B.  100. 

There  is,  howe^•er,  no  lack  of  author- 
ity holding  that  a  broker  cannot  recover 
for  advances  made  for  his  principal  in  a 
stock,  or  grain  gambling  transaction. 
Perhaps  the  best  considered  case  is  Bar- 
nard  v.  Backhaus,  52  Wis.  603,  wherein 
a  note  given  by  a  principal  to  his  broker 


for  services  rendered  and  monej  td- 
vanced  in  settling  gambling  grain  con- 
tracts was  held  void.  "  They  (the  Ijio- 
kcrs)  were  engaged  equally  with  him 
(the  principal)  in  the  transaction  of  ill^ 
gal  business ;  and  the  fact  that  thejvere 
executing  the  orders  of  their  prindpiil 
docs  not  render  them  any  the  less  bliUD^ 
worthy.  All  were  engaged  in  the  fur- 
therance of  illegal  objects — making  con- 
tracts which  were  unlawful ;  consequeotlr 
a  note  given  for  money  which  they  paid 
in  the  settlement  of  their  contracts  is 
tainted  with  illegality:"  Barnard  x. 
BackAaus,  52  Wis.  603.  See  also  Ru- 
dolph V.  Winters,  7  Neb.  134. 

A.  being  employed  as  a  broker  for  B. 
in  stock-jobbing  transactions  paid  the 
differences  for  him  ;  a  dispute  arising  be- 
tween them  respecting  the  amount  of 
A.'b  demand,  the  matter  was  referred  to 
C,  who  awarded  360/.  to  be  doe;  on 
which  A.  drew  on  B.  for  100/.,  part  of 
the  above,  and  indorsed  the  bill  to  C, 
the  arbitrator,  after  B.  had  accepted  it : 
Held,  that  C.  could  not  recover  on  the 
bill :  Steers  v.  Lashleg,  6  T.  R.  61. 

Where  the  whole  amount  deposited  by 
a  minor  as  margins  b  lost  in  stock 
gombling  he  is  at  liberty  to  recover  back 
at  any  time,  from  the  brokers  employed 
by  him  the  amount  so  deposited,  and  this 
even  if  the  brokers  did  not  know  they 
were  dealing  with  a  minor :  Gordok,  Jm 
intimated  that  the  doctrine  that  'here 
an  infant  has  executed  a  contract  and 
enjoyed  the  benefit  of  it,  and  afterwards 
on  coming  of  age  seeks  to  avoid  it,  he 
must  first  restore  the  consideration  which 
he  has  received — that  he  cannot  have  the 
benefit  on  one  side  without  restoring  the 
equivalent  on  the  other,  may  and  certainly 
does  apply  in  some  cases,  but  as  a  general 
rule  is  unsound,  and  certainly  without 
application  in  this  case  :  Budd^S  ▼• 
DeHaven,  97  Penn.  St.  202. 

A.  directed  B.,  a  stockbroker,  to  sell 
on  his  account  500  shares  of  stock 
"short."  It  did  not  appear  whether  A. 
owned  the  stock  or  not.    He  g»ve  no 
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certificate  to  B.,  and  arranged  with  him 
that  there  was  to  be  no  actual  delivery 
of  the  stock  between  them,  but  that  A. 
was  to  protect  B.  from  loss  if  the  mar- 
ket value  of  the  stock  advanced,  and  re- 
ceive the  difference  in  valae  from  B.,  if 
it  declined.  There  was  no  agreement 
that  B.  should  not  make  actual  delivery 
of  the  stock  he  was  instructed  to  sell. 
B.  sold  accordingly,  and  afterwards  the 
price  rose.  B.  then  borrowed  from  a  fel- 
low broker  the  necessary  certificates  to 
make  delivery  and  did  deliver  them  and 
receive  payment  therefor  through  his 
clearing-house  sheet.  The  price  still 
rising  B.  subsequently  bought  on  A.*s 
order  500  like  shares,  to  make  good  his 
loan,  receiving  them  and  paying  for  them 
also  through  his  clearing-house  sheet. 
He  paid  also  the  lender  the  amount  of  an 
intermediate  dividend  on  the  stock.  In 
an  action  by  B.  against  A.  to  recover 
the  amount  expended  for  A.'s  use  in  these 
transactions,  it  was  decided  that  B.  could 
not  recover,  because  tlie  evidence  showed 
that  the  transactions  were  mere  gambling 
contracts,  and  as  such  contrary  to  law : 
Dickson  V.  TAomaSj  97  Penn.  St.  279. 

It  has  been  also  held  that  money  ad- 
vanced by  a  principal  to  an  agent  to  en- 
able the  latter  to  create  a  **  comer*'  is  not 
recoverable  by  the  principal :  Samp9on  v. 
ShaWf  101  Mass.  150.  And  see  further  In 
re  Green,  1 5  Nat.  Bank.  Reg.  1 99. 

From  this  brief  review  of  the  cases  it 
appears  that  there  is  some  conflict  of 
authority  upon  the  question  whether 
where  broker  and  principal  are  both  en- 
gaged in  a  gambling  transaction  the  for- 
mei*  can  recover  for  advances  made  on 
behalf  of  his  principal ;  or  conversely  if 
those  transactions  result  profitably,  whe- 
ther the  principal  can  compel  his  broker 
to  account  for  the  profits. 

There  is  no  doubt  whatever  that  a  mul- 
titude of  the  transactions  in  grain,  pro- 
duce, stocks  and  securities  are  mere 
wagers  upon  fluctuations  in  prices.  There 


being  no  intention  to  accept  or  to  deliver 
the  commodity  or  security  bought  or  sold, 
these  '*  deals*'  are  gambling  transactions, 
and  this  fdrm  of  gambling  is  of  the  most 
pernicious  and  demoralizing  kind.  It 
acquires  a  sort  of  quasi  respectability  from 
the  fact  that  in  form  it  is  similar  to  the 
legitimate  sales  and  deliveries  of  secur- 
ities or  commodities  upon  the  great  ex- 
changes or  boards  of  trade  in  the  larger 
cities.  Being  gambling  under  the  cloak 
of  honest  trading  thousands  engage  in  it 
who  would  never  for  a  moment  permit 
themselves  to  enter  a  "gambling-hell,** 
and  to  bet  upon  the  turn  of  a  card. 
Clerks,  school  teachers,  mechanics,  farm- 
ers, men  and  women  of  every  age  and 
station  in  society  are  found  *' speculat- 
ing" upon  "  margins,**  through  commis- 
sion men  or  brokers  upon  the  exchanges 
or  boards  of  trade,  or  personally  upon 
the  various  ''  open  boards'*  and  '*  bucket- 
shops,*'  which  within  a  few  years  past 
have  been  established  in  the  larger  cities 
as  an  evidence  of  the  recent  increase  and 
magnitude  of  unhealthy  speculation  and 
fictitious  trading. 

It  might  be  well,  considering  the  per- 
nicious and  seductive  character  of  this 
form  of  gambling,  and  its  great  increase 
within  recent  years,  for  courts  to  give  the 
principle  of  law  which  declares  wagering 
contracts  in  securities  or  produce  to  be 
illegal  and  void  a  liberal  enforcement,  so 
as  to  punish  those  who  engage  in  such 
unlawful  ventures,  whether  as  principals 
or  as  agents  by  refusing  to  protect  them 
against  or  to  indemnify  them  for  each 
other's  breach  of  faith. 

The  example  of  the  Pennsylvania  and 
Wisconsin  cburts  in  refusing  to  counte- 
nance these  speculative  practices  is  com- 
mendable, and  if  vigorously  followed  by 
other  tribunals  cannot  but  have  a  whole- 
some influence  in  restraining  this  species 
of  gambling. 

Adblbbbt  Hamiltoit. 

Chicago. 
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Supreme  Court  of  the  United  States. 

THE  UNITED  STATES  c.  MURRAY  STANLEY. 

SAME  V.  MICHAEL  RYAN. 

SAME  V.  SAMUEL  NICHOLS. 

SAME  ».  SAMUEL  D.  SINGLETON. 

ROBINSON  V.  MEMPHIS  AND  CHARLESTON  RAILROAD  CO. 

The  1st  and  2d  sections  of  the  Civil  Rights  Act,  passed  March  1st  1875,  are  qb- 
constitutionai  enactments  as  applied  to  the  several  states,  not  being  authorized  either 
by  the  Tliirtcenth  or  Fourteenth  Amendments  of  the  Constitution. 

The  Fourteenth  Amendment  is  prohibitory  npon  the  states  only,  and  the  legisladon 
authorized  to  be  adopted  by  Congress  for  enforcing  it  is  not  direct  legislation  on  the 
matters  respecting  which  the  states  are  prohibited  from  making  or  enforcing  certain 
laws,  or  doing  certain  acts,  but  is  corrective  legislation,  such  as  may  be  uecessarr  or 
proper  for  counteracting  and  redressing  the  effect  of  such  laws  or  acts. 

The  Thirteenth  Amendment  relates  only  to  slavery  and  involuntary  serrttade 
(which  it  abolishes) ;  and  although,  by  its  reflex  action,  it  establishes  universal  freedom 
in  the  United  States,  and  Congress  may  probably  pass  laws  directly  enfordog 
its  provisions,  yet  such  legislative  power  extends  only  to  the  subject  of  slarery 
and  its  incidents  ;  and  the  denial  of  equal  accommodations  in  inns,  public  convey* 
ances  and  places  of  public  amusement  (which  is  forbidden  by  the  sections  in  qne»- 
tion),  imposes  no  badge  of  slavery  or  involuntary  servitude  upon  the  party,  ^* 
at  most  infringes  rights  which  are  protected  from  state  aggression  by  the  Fonrteentfa 
Amendment. 

Whether  the  accommodations  and  privileges  sought  to  be  protected  by  the  bt 
and  2d  sections  of  the  Civil  Rights  Act  are  or  are  not  rights  constitntionally 
demandable,  and  if  they  are,  in  what  form  they  are  to  be  protected,  is  not  now 
decided. 

Nor  is  it  decided  whether  the  law  as  it  stands  is  operative  in  the  territories 
and  District  of  Columbia  ;  the  decision  only  relating  to  its  validity  as  applied  to 
the  states. 

Nor  is  it  decided  whether  Congress,  under  the  commercial  power,  may  or  loay  not 
pass  a  law  securing  to  all  persons  equal  acconomodations  on  lines  of  pubUc  convey- 
ance between  two  or  more  states. 

The  opinion  of  the  court  was  delivered  by 

Bradley,  J. — These  cases  are  all  founded  on  the  Ist  and  2d 
sections  of  the  Act  of  Congress,  known  as  the  Civil  Rights  Act, 
passed  March  1st  1875,  entitled  '^  An  act  to  protect  all  citizens  in 
their  civil  and  legal  rights :"  18  Stat.  335.  Two  of  the  cases, 
those  against  Stanley  and  Nichols,  are  indictments  for  denying  to 
persons  of  color  the  accommodations  and  privileges  of  an  inn  or 
hotel ;  two  of  them,  those  against  Ryan  and  Singleton,  are,  one  an 
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information,  the  other  an  indictment,  for  denying  to  individuals  the 
privileges  and  accommodations  of  a  theatre,  the  information  against 
Ryan  being  for  refusing  a  colored  person  a  seat  in  the  dress  circle 
of  Maguire's  theatre  in  San  Francisco,  and  the  indictment  against 
Singleton  being  for  denying  to  another  person,  whose  color  is  not 
stated,  the  full  enjoyment  of  the  accommodations  of  the*  theatre 
known  as  the  Grand  Opera  House  in  New  York,  ''  said  denial  not 
being  made  for  any  reasons  by  law  applicable  to  citizens  of  every 
race  and  color,  and  regardless  of  any  previous  condition  of  servi- 
tude." The  case  of  Robinson  and  Wife  against  The  Memphis  ^ 
Charleston  Railroad  Co.,  was  an  action  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Tennessee, 
to  recover  the  penalty  of  $500  given  by  the  2d  section  of  the  act, 
and  the  gravamen  was  the  refusal  by  the  conductor  of  the  railroad 
company  to  allow  the  wife  to  ride  in  the  ladies'  car,  for  the  reason, 
as  stated  in  one  of  the  counts,  that  she  was  a  person  pf  African 
descent.  The  jury  rendered  a  verdict  for  the  defendants  in  this 
case  upon  the  merits  under  a  charge  of  the  court  to  which  a  bill  of 
exceptions  was  taken  by  the  plain tiifs.  The  case  was  tried  on  the 
assumption  by  both  parties  of  the  validity  of  the  act  of  Congress ; 
and  the  principal  point  made  by  the  exoeptions  was  that  the  judge 
allowed  evidence  to  go  to  the  jury  tending  to  show  that  the  con- 
ductor had  reason  to  suspect  that  the  plaintiff,  the  wife,  was  an 
improper  person,  because  she  was  in  company  with  a  young 
man  whom  he  supposed  to  be  a  white  man,  and  on  that  account 
inferred  that  there  was  some  improper  connection  between  them, 
and  the  judge  charged  the  jury,  in  substance,  that  if  this  was 
the  conductor's  bona  fide  reason  for  excluding  the  woman  from 
the  car,  they  might  take  it  into  consideration  on  the  question  of  the 
liability  of  the  company.  The  case  is  brought  here  by  writ  of  error 
at  the  suit  of  the  plaintiffs.  The  cases  of  Stanley,  Nichols  and 
Singleton,  come  up  on  certificates  of  division  of  opinion  between 
the  judges  below  as  to  the  constitutionality  of  the  1st  and  2d  sec- 
tions of  the  act  referred  to,  and  the  case  of  Ryan,  on  a  writ  of 
error  to  the  judgment  of  the  Circuit  Court  for  the  District  of  Cal- 
ifornia sustaining  a  demurrer  to  the  information. 

It  is  obvious  that  the  primary  and  important  question  in  all  the 
cases,  is  the  constitutionality  of  the  law ;  for  if  the  law  is  uncon- 
stitutional none  of  the  prosecutions  can  stand. 

The  sections  of  the  law  referred  to  provide  as  follows : 
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''  Sect.  1.  That  all  persons  within  the  jurisdiction  of  the  United 
States  shall  be  entitled  to  the  full  and  equal  enjoyment  of  the  ac- 
commodations, advantages,  facilities  and  privileges  of  inns,  public 
conveyances  on  land  or  water,  theatres  and  other  places  of  public 
amusement ;  subject  only  to  the  conditions  and  limitations  estab- 
lished by  law,  and  applicable  alike  to  citizens  of  every  race  and 
color,  regardless  of  any  previous  condition  of  servitude. 

"  Sect.  2.  That  any  person  who  shall  violate  the  foregoing  sec- 
tion by  denying  to  any  citizen,  except  for  reasons  by  law  applicable 
to  citizens  of  every  race  and  color,  and  regardless  of  any  previous 
condition  of  servitude,  the  full  enjoyment  of  any  of  the  aa'ommo- 
dations,  advantages,  facilities  or  privileges  in  said  section  en  umer- 
ated,  or  by  aiding  or  inciting  such  denial,  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  $500  to  the  person  aggrieved 
thereby,  to  be  recovered  in  an  action  of  debt,  with  full  costs ;  and 
shall  also,,  for  every  such  offence,  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  not  less  than 
$500  nor  more  than  $1000,  or  shall  be  imprisoned  not  less  than 
thirty  days  nor  more  than  one  year :  Provided^  that  all  persons 
may  elect  to  sue  for  the  penalty  aforesaid,  or  to  proceed  under  their 
rights  at  common  law  and  by  state  statutes ;  and  having  so  elected 
to  proceed  in  the  one  mode  or  the  other,  their  right  to  proceed  in 
the  other  jurisdiction  shall  be  barred.  But  this  provision  shall  not 
apply  to  criminal  proceedings,  either  under  this  act  or  the  criminal 
law  of  any  state.  And  provided  further^  that  a  judgment  for  the 
penalty  in  favor  of  the  party  aggrieved,  or  a  judgment  upon  an 
indictments  shall  be  a  bar  to  either  prosecution  respectively." 

Are  these  sections  constitutional  ?  The  first  section,  which  is 
the  principal  one,  cannot  be  fairly  understood  without  attending  to 
the  last  clause,  which  qualifies  the  preceding  part.  The  essence  of 
the  law  is  not  to  declare  broadly  that  all  persons  shall  be  entitled 
to  the  full  and  equal  enjoyment  of  the  accommodations,  advantages, 
facilities  and  privileges  of  inns,  public  conveyances  and  theatres; 
but  that  such  enjoyment  shall  not  be  subject  to  any  conditions  ap- 
plicable only  to  citizens  of  a  particular  race  or  color,  or  who  had 
been  in  a  previous  condition  of  servitude.  In  other  word^,  it  is  the 
purpose  of  the  law  to  declare  that,  in  the  enjoyment  of  the  accom 
modations  and  privileges  of  inns,  public  conveyances,  theatres  and 
other  places  of  public  amusement,  no  distinction  shall  be  made  be- 
tween citizens  of  different  race  or  color,  or  between  those  who  have, 
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and  those  who  have  not,  been  slaves.  Its  effect  is  to  declare  that 
in  all  inns,  pablic  conveyances  and  places  of  amusement,  colored 
citizens,  whether  formerly  slaves  or  not,  and  citisens  of  other  races, 
shall  have  the  same  accommodations  and  privileges  in  all  inns,  pub* 
lie  conveyances  and  places  of  amusement  as  are  enjoyed  by  white 
citisens;  B.nd  vice  versa.  The  second  section  makes  it  a  penal 
offence  in  any  person  to  deny  to  any  citisen  of  any  race  or  color, 
regardless  of  previous  servitude,  any  of  the  accommodations  or 
privileges  mentioned  in  the  first  section. 

Has  Congress  constitutional  power  to  make  such  a  law  ?  Of 
coarse  no  one  will  contend  that  the  power  to  pass  it  was  contained 
in  the  Constitution  before  the  adoption  of  the  last  three  amend* 
ments.  The  power  is  sought,  first,  in  the  XlVth  Amendment,  and 
the  views  and  arguments  of  distinguished  senators,  advanced  whilst 
the  law  was  under  consideration,  claiming  authority  to  pass  it  by 
virtue  of  that  amendment,  are  the  principal  arguments  adduced  in 
favor  of  the  power.  We  have  carefully  considered  those  arguments, 
as  was  due  to  the  eminent  ability  of  those  who  put  them  forward, 
and  have  felt,  in  all  its  force,  the  weight  of  authority  which  always 
invests  a  law  that  Congress  deems  itself  competent  to  pass.  But 
the  responsibility  of  an  independent  judgment  is  now  thrown  upon 
this  court ;  and  we  are  bound  to  exercise  it  according  to  the  best 
lights  we  have. 

The  first  section  of  the  XlVth  Amendment  (which  is  the  one 
relied  on),  after  declaring  who  shall  be  citisens  of  the  United  States, 
and  of  the  several  states,  is  prohibitory  in  its  character,  and  pto- 
hibitory  upon  the  states.  It  declares  that  *^  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citisens  of  the  United  States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property  without  due  process  of  law ;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.'*  It  is  state  action  of  a  particular  character  that  is  pro- 
hibited. Individual  invasion  of  individual  rights  is  not  the  subject- 
matter  of  the  amendment.  It  has  a  deeper  and  broader  scope.  It 
nullifies  and  makes  void  all  state  legislation,  and  state  action  of 
every  kind,  which  impairs  the  privileges  and  immunities  of  citisens 
of  the  United  States,  or  which  injures  them  in  life,  liberty  or  pro- 
perty without  due  process  of  law,  or  which  denies  to  any  of  them 
the  equal  protection  of  the  laws.  It  not  only  does  this  but,  in  order 
that  the  national  will  thus  declared  may  not  be  a  mere  brutum  fuU 
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men^  the  lust  Bection  of  the  amendment  invests  Congress  with 
power  to  enforce  it  by  appropriate  legislation.  To  enforce  what? 
To  enforce  the  prohibition.  To  adopt  appropriate  legislation  for 
correcting  the  effects  of  such  prohibited  state  laws  and  state 
acts,  and  thus  to  render  them  effectually  null,  void  and  innocuous. 
This  is  the  legislative  power  conferred  upon  Congress,  and  this  is 
the  whole  of  it.  It  does  not  invest  Congress  with  power  to  legis- 
late upon  subjects  which  are  within  the  domain  of  state  legislation, 
but  to  provide  modes  of  relief  against  state  legislation,  or  state 
action,  of  the  kind  referred  to.  It  does  not  authorize  Congress  to 
create  a  code  of  municipal  law  for  the  regulation  of  private  rights, 
but  to  provide  modes  of  redress  against  the  operation  of  state  laws 
and  the  action  of  state  officers,  executive  or  judicial,  when  these  are 
subversive  of  the  fundamental  rights  specified  in  the  amendment. 
Positive  rights  and  privileges  are  undoubtedly  secured  by  the 
XlVth  Amendment ;  but  they  are  secured  by  way  of  prohibition 
against  state  laws  and  state  proceedings  affecting  those  rights  and 
privileges,  and  by  power  given  to  Congress  to  legislate  for  the  pur- 
pose of  carrying  such  prohibition  into  effect ;  and  such  legislation 
must  necessarily  be  predicated  upon  such  supposed  state  laws  or 
state  proceedings,  and  be  directed  to  the  correction  of  their  opera- 
tion and  effect.  A  quite  full  discussion  of  this  aspect  of  the 
amendment  may  be  found  in  United  States  v.Cruikshank,  92  U.  S. 
542 ;  [Virginia  v.  Rives,  100  Id.  313 ;  and  Ex  paHe  Virffinia, 
Id.  339. 

An  apt  illustration  of  this  distinction  may  be  found  in  some  of 
the  provisions  of  the  original  Constitution.  Take  the  subject  of 
^contracts,  for  example.  The  Constitution  prohibited  the  states  from 
passing  any  law  impairing  the  obligation  of  contracts.  This  did 
not  give  to  Congress  power  to  provide  laws  for  the  general  enforce- 
ment of  contracts ;  nor  power  to  invest  the  courts  of  the  United 
States  with  jurisdiction  over  contracts,  so  as  to  enable  parties  to  sre 
upon  them  in  those  courts.  It  did,  however,  give  the  power  to  pro- 
vide remedies  by  which  the  impairment  of  contracts  by  state  legis* 
lation  might  be  counteracted  and  corrected ;  and  this  power  was 
exercised.  The  remedy  which  Congress  actually  provided  was  that 
contained  in  the  25th  section  of  the  Judiciary  Act  of  1789,  gi^8 
to  the  Supreme  Court  of  the  United  States  jurisdiction  by  writ  of 
error  to  review  the  final  decisions  of  state  courts  whenever  tbej 
should  Sttstaia  the  validity  of  a  state  statute  or  authority  alleged  to 
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be  repugnant  to  the  Constitution  or  laws  of  the  United  States.  By 
this  means,  if  a  state  law  was  passed  impairing  the  obligation  of  a 
contract,  and  the  state  tribunals  sustained  the  validity  of  the  law, 
the  mischief  could  be  corrected  in  this  court.  The  legislation  of 
Congress,  and  the  proceedings  provided  for  under  it,  were  corrective 
iu  their  character.  No  attempt  was  made  to  draw  into  the  United 
States  courts  the  litigation  of  contracts  generally ;  and  no  such 
attempt  would  have  been  sustained.  We  do  not  say  that  the  rem- 
edy provided  was  the  only  one  that  might  have  been  provided  in 
that  case.  Probably  Congress  had  power  to  pass  a  law  giving  to 
the  courts  of  the  United  States  direct  jurisdiction  over  contracts 
alleged  to  be  impaired  by  a  state  law ;  and  under  the  broad  provis- 
ions of  the  Act  of  March  3d  1875,  giving  to  the  circuit  courts 
jurisdiction  of  all  cases  arising  under  the  Constitution  and  laws  of 
the  United  States,  it  is  possible  that  such  jurisdiction  now  exists. 
But  under  that,  or  any  other  law,  it  must  appear  as  well  by  allega- 
tion, as  proof  at  the  trial,  that  the  Constitution  had  been  violated 
by  the  action  of  the  state  legislature.  Some  obnoxious  state  law 
passed,  or  that  might  be  passed,  is  necessary  to  be  assumed  in  order 
to  lay  the  foundation  of  any  federal  remedy  in  the  case ;  and  for 
the  very  sufficient  reason  that  the  constitutional  prohibition  is 
against  state  laws  impairing  the  obligation  of  contracts. 

And  so  in  the  present  case,  until  some  state  law  has  been  passed, 
or  some  state  action  through  its  officers  or  agents  has  been  taken, 
adverse  to  the  rights  of  citizens  sought  to  be  protected  by  the 
XlVth  Amendment,  no  legislation  of  the  United  States  under  said 
amendment,  nor  any  proceeding  under  such  legislation,  can  be  called 
into  activity ;  for  the  prohibitions  of  the  amendment  are  againat 
state  laws  and  acts  done  under  state  authority.  Of  course  legisla- 
tion may,  and  should  be,  provided  in  advance  to  meet  the  exigency 
when  it  arises ;  but  it  should  be  adapted  to  the  mischief  and  wrong 
which  the  amendment  was  intended  to  provide  against ;  and  that  is 
state  laws  or  state  action  of  some  kind  adverse  to  the  rights  of  the 
citizen  secured  by  the  amendment.  Such  legislation  cannot  pro- 
perly cover  the  whole  domain  of  rights  appertaining  to  life,  liberty* 
and  property,  defining  them  and  providing  for  their  vindication. 
That  would  be  to  establish  a  code  of  municipal  law  regulative  of 
all  private  rights  between  man  and  man  in  society.  It  would  be  to 
make  Congress  take  the  place  of  the  state  legislatures  and  to  super- 
sede them.     It  is  absurd  to  affirm  that  because  the  rights  of  life. 
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liberty  and  property  (which  include  all  ciyil  rights  that  men  bave) 
are  by  the  amendment  sought  to  be  protected  against  invasion  on 
the  part  of  the  state  without  due  process  of  law,  Congress  mij 
therefore  provide  due  process  of  law  for  their  vindication  in  everj 
case ;  and  that  because  the  denial  by  a  state  to  any  persons,  of  the 
equal  protection  of  the  laws,  is  prohibited  by  the  amendment,  there- 
fore Congress  may  establish  laws  for  their  equal  protection.  In 
fine,  the  legislation  which  Congress  is  authorized  to  adopt  in  this 
behalf  is  not  general  legislation  upon  the  rights  of  the  citizen,  bnt 
corrective  legislation,  that  is,  such  as  may  be  necessary  and  proper 
for  counteracting  such  laws  as  the  states  may  adopt  or  enforce  and 
which,  by  the  amendment,  they  are  prohibited  from  making  or 
enforcing,  or  such  acts  and  proceedings  as  the  states  may  commit 
or  take  and  which,  by  the  amendment,  they  are  prohibited  from 
committing  or  taking.  It  is  not  necessary  for  us  to  state,  if  we 
could,  what  legislation  would  be  proper  for  Congress  to  adopt  It 
is  sufficient  for  us  to  examine  whether  the  law  in  question  is  of 
that  character. 

An  inspection  of  the  law  shows  that  it  makes  no  reference  what- 
ever to  any  supposed  or  apprehended  violation  of  the  XlVth 
Amendment  on  the  part  of  the  states.  It  is  not  predicated  on 
any  such  view.  It  proceeds  ex  directo  to  declare  that  certain  acts 
committed  by  individuals  shall  be  deemed  offences,  and  shall  be 
prosecuted  and  punished  by  proceedings  in  the  courts  of  the  United 
States.  It  does  not  profess  to  be  corrective  of  any  constitutional 
wrong  committed  by  the  states ;  it  does  not  make  its  operation  to 
depend  upon  any  such  wrong  committed.  It  applies  eqaidlj  to 
cases  arising  in  states  which  have  the  justest  laws  respecting  ^^ 
personal  rights  of  citizens,  and  whose  authorities  are  ever  ready  to 
enforce  such  laws,  as  to  those  which  arise  in  states  that  may  hare 
violated  the  prohibition  of  the  amendment.  In  other  words,  it 
steps  into  the  domain  of  local  jurisprudence,  and  li^ys  down  rnles 
for  the  conduct  of  individuals  in  society  towards  each  other,  and 
imposes  sanctions  for  the  enforcement  of  those  rules,  without 
referring  in  any  manner  to  any  supposed  action  of  the  state  or  its 
authorities. 

If  this  legislation  is  appropriate  for  enforcing  the  prohibitions 
of  the  amendment,  it  is  difficult  to  see  where  it  is  to  stop.  ^7 
may  not  Congress  with  equal  show  of  authority  enact  a  code  of 
laws  for  the  enforcement  and  vindication  of  all  rights  of.  life?  '^^ 
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erty  and  property  ?  If  it  is  supposable  that  the  states  may  deprive 
persons  of  life,  liberty  and  property  without  due  process  of  law 
(and  the  amendment  itself  does  suppose  this),  why  should  not  Con- 
gress proceed  at  once  to  prescribe  due  process  of  law  for  the  pro- 
tection of  every  one  of  these  fundamental  rights,  in  every  possible 
case,  as  well  as  to  prescribe  equal  privileges  in  inns,  public  convey- 
ances and  theatres  ?  The  truth  is  that  the  implication  of  a  power 
to  legislate  in  this  manner  is  based  upon  the  assumption  that  if  the 
states  are  forbidden  to  legislate  or  act  in  a  particular  way  on  a  par- 
ticular subject,  and  power  is  conferred  upon  Congress  to  enforce  the 
prphibition,  this  gives  Congress  power  to  legislate  generally  upon 
that  subject,  and  not  merely  power  to  provide  modes  of  redress 
against  such  state  legislation  or  action.  The  assumption  is  cer- 
tainly unsound.  It  is  repugnant  to  the  Xth  Amendment  of  the 
Constitution, which  declares  that  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively  or  to  the  people. 

We  have  not  overlooked  the  fact  that  the  4th  section  of  the  act 
now  under  consideration  has  been  held  by  this  court  to  be  constitu- 
tional. That  section  declares  '^  that  no  citizen,  possessing  all  other 
qualifications  which  are  or  may  be  prescribed  by  law,  shall  be  dis- 
qualified for  service  as  grand  or  petit  juror  in  any,  court  of  the 
United  States,  or  of  any  state,  on  account  of  race,  color  or  previous 
condition  of  servitude ;  and  any  officer  or  other  person  charged 
with  any  duty  in  the  selection  or  summoning  of  jurors  who  shall 
exclude  or  fail  to  summon  any  citizen  for  the  cause  aforesaid  shall, 
on  conviction  thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be 
fined  not  more  than  $5000."  In  Ex  parte  Virginia^  100  U.  S. 
339,  it  was  held  that  an  indictment  against  a  state  officer  under  this 
section  for  excluding  persons  of  color  from  the  jury  list  is  sustain- 
able. But  a  moment's  attention  to  its  terms  will  show  that  the 
section  is  entirely  corrective  in  its  character.  Disqualifications  for 
service  on  juries  are  only  created  by  the  law,  and  the  first  part  of 
the  section  is  aimed  at  certain  disqualifying  laws,  namely,  those 
which  make  mere  race  or  color  a  disqualification ;  and  the  second 
clause  is  directed  against  those  who,  assuming  to  use  the  authority 
of  the  state  government,  carry  into  effect  such  a  rule  of  disqualifi- 
cation. In  the  Virginia  case^  the  state,  through  its  officer,  enforced 
a  rule  of  disqualification  which  the  law  was  intended  to  abrogate 
and  counteract.     Whether  the  statute  book  of  the  state  actually 
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laid  down  any  such  rule  of  disqualification  or  not,  the  state,  throagk 
its  officer,  enforced  such  a  rule ;  and  it  is  against  such  state  actioD, 
through  its  officers  and  agents,  that  the  last  clause  of  the  section  is 
directed.  This  aspect  of  the  law  was  deemed  sufficient  to  divest 
it  of  any  unconstitutional  character,  and  makes  it  differ  widely 
from  the  first  and  second  sections  of  the  same  act  which  we  are 
now  considering. 

These  sections,  in  the  objectionable  features  before  referred  to, 
are  different  also  from  the  law  ordinarily  called  the  "  Civil  Rights 
Bill,"  originally  passed  April  9th  1866,  and  re-enacted  with  some 
modifications  in  sections  16, 17, 18  of  the  Enforcement  Act,  passed 
May  31st  1870.  That  law,  as  re-enacted,  after  declaring  that  all 
persons  within  the  jurisdiction  of  the  United  States  shall  have  the 
same  right  in  every  state  and  territory  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence,  and  to  the  full  and  eqnal 
benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes^  licenses  and  exactions  of  every 
kind,  and  none  other,  any  law,  statute,  ordinance,  regulation  or  ens- 
tom  to  the  contrary  notwithstanding,  proceeds  to  enact  that  any 
person  who,  under  color  of  any  law,  statute,  ordinance,  regulation 
or  custom,  shall  subject,  or  cause  to  be  subjected,  any  inhabitant 
of  any  state  or  territory  to  the  deprivation  of  any  rights  secured 
or  protected  by  the  preceding  section  (above  quoted),  or  to  different 
punishment,  pains  or  penalties,  on  account  of  such  person  being  an 
alien,  or  by  reason  of  his  color  or  race,  than  is  prescribed  for  the 
punishment  of  citizens,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  subject  to  fine  and  imprisonment  as  specified  in  the  act.  This 
law  is  clearly  corrective  in  its  character,  intended  to  counteract  and 
furnish  redress  against  state  laws  and  proceedings,  and  customs  hav- 
ing the  force  of  law,  which  sanction  the  wrongful  acts  specified. 
In  the  Revised  Statutes,  it  is  true,  a  very  important  clause,  to  wit, 
the  words  "  any  law,  statute,  ordinance,  regulation  or  custom  to  the 
contrary  notwithstanding,"  which  gave  the  declaratory  section  its 
point  and  effect,  are  omitted  ;  but  the  penal  part,  by  which  the  dec- 
laration is  enforced,  and  which  is  really  the  effective  part  of  the  law, 
retains  the  reference  to  state  laws,  by  making  the  penalty  spP'7 
only  to  those  who  should  subject  parties  to  a  deprivation  of  their 
rights  under  color  of  any  statute,  ordinance,  custom,  &c.,  of  ^1 
state  or  territory  ;  thus  preserving  the  corrective  character  of  the 
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legislation  :  Rev.  Stats.,  sects.  1977, 1978, 1979,  5510.  The  Civil 
Rights  Bill  here  referred  to  is  analogous  in  its  character  to  what  a 
law  woujd  have  been  under  the  original  Constitution,  declaring  that 
the  validity  of  contracts  should  not  be  impaired,  and  that  if  any 
person  bound  by  a  contract  should  refuse  to  comply  with  it  under 
color  or  pretence  that  it  had  been  rendered  void  or  invalid  by  a  state 
law,  he  should  be  liable  to  an  action  upon  it  in  the  courts  of  the 
United  States,  with  the  addition  of  a  penalty  for  setting  up  such  an 
unjust  and  unconstitutional  defence. 

In  this  connection  it  is  proper  to  state  that  civil  rights,  such  as 
are  guaranteed  by  the  Constitution  against  state  aggression,  cannot 
be  impaired  by  the  wrongful  acts  of  individuals,  unsupported  by 
state  authority  in  the  shape  of  laws,  customs  or  judicial  or  execu- 
tive proceedings.  The  wrongful  act  of  an  individual,  unsupported 
by  any  such  authority,  is  simply  a  private  wrong,  or  a  crime  of  that 
individual ;  an  invasion  of  the  rights  of  the  injured  party,  it  is 
true,  whether  they  affect  his  person,  his  property  or  his  reputation  ; 
but  if  not  sanctioned  in  some  way  by  the  state,  or  not  done  under 
state  authority,  his  rights  remain  in  full  force,  and  may  presumably 
be  vindicated  by  resort  to  the  laws  of  the  state  for  redress.  An 
individual  cannot  deprive  a  man  of  his  right  to  vote,  to  hold  pro- 
perty, to  buy  and  to  sell,  to  sue  in  the  courts  or  to  be  a  witness 
or  a  juror ;  he  may,  by  force  or  fraud,  interfere  with  the  enjoyment 
of  the  right  in  a  particular  case  ;  he  may  commit  an  assault  against 
the  person,  or  commit  murder,  or  use  ruffian  violence  at  the  polls, 
or  slander  the  good  name  of  a  fellow  citizen ;  but  unless  protected 
in  these  wrongful  acts  by  some  shield  of  state  law  or  state  author- 
ity, he  cannot  destroy  or  injure  the  right;  he  will  only  render  him- 
self amenable  to  satisfaction  or  punishment ;  and  amenable  therefor 
to  the  laws  of  the  state  where  the  wrongful  acts  are  committed. 
Hence,  yi  all  these  cases  where  the  Constitution  seeks  to  protect  the 
rights  of  the  citizen  against  discriminative  and  unjust  laws  of  the 
state  by  prohibiting  such  laws,  it  is  not  individual  offences,  but 
abrogation  and  denial  of  rights,  which  it  denounces,  and  for  which 
it  clothes  the  Congress  with  power  to  provide  a  remedy.  This  ab- 
rogation and  denial  of  rights,  for  which  the  states  alone  were  or 
could  be  responsible,  was  the  great  seminal  and  fundamental  wrong 
which  was  intended  to  be  remedied.  And  the  remedy  to  be  pro- 
vided must  necessarily  be  predicated  upon,  that  wrong.  It  must 
assume  that  in  the  cases  provided  for,  the  evil  or  wrong  actually 
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committed  rests  upon  some  state  law  or  state  authority  for  its 
excuse  and  perpetration. 

Of  course,  these  remarks  do  not  apply  to  those  cases  in  which 
Congress  is  clothed  with  direct  and  plenary  powers  of  legislition 
over  the  whole  subject,  accompanied  with  an  express  or  implied 
denial  of  such  power  to  the  states,  as  in  the  regulation  of  commerce 
with  foreign  nations,  among  the  several  states  and  with  the  Indian 
tribes,  the  coining  of  money,  the  establishment  of  post-offices  ami 
post-roads,  the  declaring  of  war,  &c.  In  these  cases  Congress  has 
power  to  pass  laws  for  regulating  the  subjects  specified  in  ever; 
detail,  and  the  conduct  and  transactions  of  individuals  in  respect 
thereof.  But  where  a  subject  is  not  submitted  to  the  general  legis- 
lative power  of  Congress,  but  is  only  submitted  thereto  for  the  por- 
pose  of  rendering  effective  some  prohibition  against  particular  state 
legislation  or  state  action  in  reference  to  that  subject,  the  power 
given  is  limited  by  its  object,  and  any  legislation  by  Congress  in 
the  matter  must  necessarily  be  corrective  in  its  character,  adapted 
to  counteract  and  redress  the  operation  of  such  prohibited  state  laws 
or  proceedings  of  state  officers. 

If  the  principles  of  interpretation  which  we  have  laid  down  are 
correct,  as  we  deem  them  to  be  (and  they  are  in  accord  with  the 
principles  laid  down  in  the  cases  before  referred  to,  as  well  as  in 
the  recent  case  of  United  States  v.  Harris^  decided  at  the  last  term 
of  this  court),  it  is  clear  that  the  law  in  question  cannot  be  sus- 
tained by  any  grant  of  legislative  power  made  to  Congress  bj  the 
XlVth  Amendment.  That  amendment  prohibits  the  states  from 
denying  to  any  person  the  equal  protection  of  the  laws,  and  declares 
that  Congress  shall  have  power  to  enforce,  by  appropriate  legisla- 
tion, the  provisions  of  the  amendment.  The  law  in  question  with- 
out any  reference  to  adverse  state  legislation  on  the  subject,  declares 
that  all  persons  shall  bo  entitled  to  equal  accommodations  and  pri- 
vileges of  inns,  public  conveyances  and  places  of  public  amusement 
and  imposes  a  penalty  upon  any  individual  who  shall  deny  to  any 
citizen  such  equal  accommodations  and  privileges.  This  is  not 
corrective  legislation ;  it  is  primary  and  direct ;  it  takes  immediate 
and  absolute  possession  of  the  subject  of  the  right  of  admission  to 
inns,  public  conveyances  and  places  of  amusement.  It  supersedes 
and  displaces  state  legislation  on  the  same  subject,  or  only  allows » 
permissive  force.  It  ignores  such  legislation  and  assumes  that  the 
matter  is  one  that  belongs  to  the  domain  ^of  national  regulation* 
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Whether  it  would  not  have  been  a  more  effective  protection  of  the 
rights  of  citizens  to  have  clothed  Congress  with  plenary  power  over, 
the  whole  subject,  is  not  now  the  question.  What  we  have  to  de- 
cide is,  whether  such  plenary  power  has  been  conferred  upon  Con* 
gress  by  the  XlVth  Amendment ;  and  in  our  judgment  it  has 
not. 

We  have  discussed  the  question  presented  by  the  law  on  the 
assumption  that  a  right  to  enjoy  equal  accommodations  and  privi- 
leges in  all  inns,  public  conveyances  and  places  of  public  amuse- 
ment, is  one  of  the  essential  rights  of  the  citizen  which  no  state 
can  abridge  or  interfere  with.  Whether  it  is  such  a  right  or  not  is 
a  different  question  which,  in  the  view  we  have  taken  of  the  validity 
of  the  law  on  the  ground  already  stated,  it  is  not  necessary  to 
examine. 

We  have  also  discussed  the  validity  of  the  law  in  reference  to 
cases  arising  in  the  states  only ;  and  not  in  reference  to  cases  aris- 
ing.in  the  Territories  or  the  District  of  Columbia,  which  are  subject 
to  the  plenary  legislation  of  Congress  in  every  branch  of  munici- 
pal regulation.  Whether  the  law  would  be  a  valid  one  as  applied 
to  the  Territories  and  the  District  is  not  a  question  for  consider- 
ation in  the  cases  before  us ;  they  all  being  cases  arising  within 
the  limits  of  states.  And  whether  Congress,  in  the  exercise  of 
its  power  to  regulate  commerce  amongst  the  several  states,  might 
or  might  not  pass  a  law  regulating  rights  in  public  conveyances 
passing  from  one  state  to  another,  is  also  a  question  which  is  not 
now  before  us,  as  the  sections  in  Question  are  not  conceived  in 
any  such  view. 

But  the  power  of  Congress  to  adopt  direct  and  primary,  as 
distinguished  from  corrective  legislation  on  the  subject  in  hand,  is 
sought,  in  the  second  place,  from  the  Xlllth  Amendment,  which 
abolishes  slavery.  This  amendment  declares  ^^  that  neither  slavery 
nor  involuntary  servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States  or  any  place  subject  to  their  jurisdiction ;"  and 
it  gives  Congress  power  to  enforce  the  amendment  by  appropriate 
legislation. 

This  amendment,  as  well  as  the  XlVth,  is  undoubtedly  self-exe- 
cuting without  any  ancillary  legislation,  so  far  as  its  terms  are  appli- 
cable to  any  existing  state  of  circumstances.  By  its  own  unaided 
force  and  effect  it  abolished  slavery  and  established  universal  free- 
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dom.  Still  legislation  may  be  necessary  and  proper  to  meet  all 
the  various  cases  and  circumstances  to  be  affected  by  it,  and  to 
prescribe  proper  modes  of  redress  for  its  violation  in  letter  or  Bpirit 
And  such  legislation  may  be  primary  and  direct  in  its  character; 
for  the  amendment  is  not  a  mere  prohibition  of  state  laws  estab- 
lishing or  upholding  slavery,  but  an  absolute  declaration  that  sla- 
very or  involuntary  servitude  shall  not  exist  in  any  part  of  tbe 
United  States. 

It  is  true  that  slavery  cannot  exist  without  law,  any  more  than 
property  in  lands  and  goods  can  exist  without  law  ;  and,  therefore, 
the  Xlllth  Amendment  may  be  regarded  as  nullifying  all  state 
laws  which  establish  or  uphold  slavery.  But  it  has  a  reflex  char- 
acter also,  establishing  and  decreeing  universal  civil  and  political 
freedom  throughout  the  United  States ;  and  it  is  assumed  that  the 
power  vested  in  Congress  to  enforce  the  article  by  appropriate  leg- 
islation clothes  Congress  with  power  to  pass  all  laws  necessary  and 
proper  for  abolishing  all  badges  and  incidents  of  slavery  in  the 
United  States  ;  and  upon  this  assumption  it  is  claimed  that  this  is 
sufficient  authority  for  declaring  by  law  that  all  persons  shall  have 
equal  accommodations  and  privileges  in  all  inns,  public  conveyances 
and  places  of  public  amusement ;  the  argument  being  that  the 
denial  of  such  equal  accommodations  and  privileges  is  in  itself  a 
subjection  to  a  species  of  servitude  within  the  meaning  of  the 
amendment.  Conceding  the  major  proposition  to  be  true  that 
Congress  has  a  right  to  enact  all  necessary  and  proper  laws  for 
the  obliteration  and  prevention  of  slavery,  with  all  its  badges  and 
incidents,  is  the  minor  proposition  also  true,  that  the  denial  to  any 
person  of  admission  to  the  accommodations  and  privileges  of  an  inn, 
a  public  conveyance  or  a  theatre,  does  subject  that  person  to  any 
form  of  servitude  or  tend  to  fasten  upon  him  any  badge  of  sla- 
very ?  If  it  does  not,  then  power  to  pass  the  law  is  not  found  m 
the  Xlllth  Amendment. 

In  a  very  able  and  learned  presentation  of  the  cognate  question 
as  to  the  extent  of  the  rights,  privileges  and  immunities  of  citii^^^ 
which  cannot  rightfully  be  abridged  by  state  laws  under  the  XlVth 
Amendment,  made  in  a  former  case,  a  long  list  of  burdens  and 
disabilities  of  a  servile  character,  incident  to  feudal  vassalage  i^^ 
France,  and  which  were  abolished  by  the  decrees  of  the  National 
Assembly,  was  presented  for  the  purpose  of  showing  that  all  in^ 
qualities  and  observances  exacted  by  one  man  from  another,  were 
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servitudes  or  badges  of  slavery,  which  a  great  nation,  in  its  efifort 
to  establish  universal  liberty,  made  haste  to  wipe  out  and  destroy. 
But  these  were  servitudes  imposed  by  the  old  law,  or  by  long 
custom  which  had  the  force  of  law,  and  exacted  by  one  man  from 
another  without  the  latter*s  consent.  Should  any  such  servitudes 
be  imposed  by  a  state  law,  there  can  be  no  doubt  that  the  law 
would  be  repugnant  to  the  XIV th,  no  less  than  to  th^  Xlllth 
Amendment ;  nor  any  greater  doubt  that  Congress  has  adequate 
power  to  forbid  any  such  servitude  from  being  exacted. 

But  is  there  any  similarity  between  such  servitudes  and  a  denial 
by  the  owner  of  an  inn,  a  public  conveyance  or  a  theatre,  of  its 
accommodations  and  privileges  to  an  individual,  even  though  the 
denial  be  founded  on  the  race  or  color  of  that  individual  ?  Where 
does  any  slavery  or  servitude,  or  badge  of  either,  arise  from  such 
an  act  of  denial  ?  Whether  it  might  not  be  a  denial  of  a  right 
which,  if  sanctioned  by  the  state  law,  would  be  obnoxious  to  the 
prohibitions  of  the  XlVth  Amendment,  is  another  question.  But 
what  has  it  to  do  with  the  question  of  slavery  ? 

It  may  be  that  by  the  black  code  (as  it  was  called),  in  the  times 
when  slavery  prevailed,  the  proprietors  of  inns  and  public  convey- 
ances were  forbidden  to  receive  persons  of  the  African  race, 
because  it  might  assist  slaves  to  escape  from  the  control  of  their 
masters.  This  was  merely  a  means  of  preventing  such  escapes, 
and  was  no  part  of  the  servitude  itself.  A  law  of  that  kind  could 
not  have  any  such  object  now,  however  justly  it  might  be  deemed 
an  invasion  of  the  party's  legal  rights  as  a  citizen,  and  amenable 
to  the  prohibitions  of  the  XlVth  Amendment. 

The  long  existence  of  African  slavery  in  this  country  gave  us 
very  distinct  notions  of  what  it  was,  and  what  were  its  necessary 
incidents.  Compulsory  service  of  the  slave  for  the  benefit  of  the 
master,  restraint  of  his  movements  except  by  the  master's  will, 
disability  to  hold  property,  to  make  contracts,  to  have  a  standing 
in  court,  to  be  a  witness  against  a  white  person,  and  such  like 
burdens  and  incapacities  were  the  inseparable  incidents  of  the 
institution.  Severer  punishments  for  crimes  were  imposed  on  the 
slave  than  on  free  persons  guilty  of  the  same  offences.  Congress, 
as  we  have  seen,  by  the  Civil  Rights  Bill  of  1866,  passed  in  view 
of  the  Xlllth  Amendment,  before  the  XlVth  was  adopted,  under- 
took to  wipe  out  these  burdens  and  disabilities,  the  necessary  inci- 
dents of  slavery,  constituting  its  substance  and  visible  form ;  and 
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to  secure  to  all  citizens  of  every  race  and  color,  and  without  regtrd 
to  previous  servitude,  those  fundamental  rights  which  are  the 
essence  of  civil  freedom,  namely,  the  same  right  to  make  and 
enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to  inherit, 
purchase,  lease,  sell  and  convey  property,  as  is  enjoyed  by  white 
citizens.  Whether  this  legislation  was  fully  authorized  bj  the 
Xlllth  Amendment  alone,  without  the  support  which  it  after- 
wards received  from  the  XIV th  Amendment,  after  the  adoption  of 
which  it  was  re-enacted  with  some  additions,  it  is  not  necessary  to 
inquire.  It  is  referred  to  for  the  purpose  of  showing  that  at  that 
time  (in  1866)  Congress  did  not  assume,  under  the  authority 
given  by  the  Xlllth  Amendment,  to  adjust  what  may  be  called 
the  social  rights  of  men  and  races  in  the  community ;  but  only  to 
declare  and  vindicate  those  fundamental  rights  which  appertain 
to  the  essence  of  citizenship,  and  the  enjoyment  or  deprivation 
of  which  constitutes  the  essential  distinction  between  freedoui  and 
slavery. 

We  must  not  forget  that  the  province  and  scope  of  the  Xlllth 
and  XlVth  Amendments  are  different;  the  former  simply  abolished 
slavery  :  the  latter  prohibited  the  states  from  abridging  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  from  depriving 
them  of  life,  liberty  or  property  without  due  process  of  lav,  and 
from  denying  to  any  the  equal  protection  of  the  laws.  The  amend- 
ments are  different,  and  the  powers  of  Congress  under  them  are 
different.  What  Congress  has  power  to  do  under  one,  it  may  not 
have  power  to  do  under  the  other.  Under  the  Xlllth  Amend- 
ment, it  has  only  to  do  with  slavery  and  its  incidents.  Under  the 
XlVth  Amendment,  it  has  power  to  counteract  and  render  nuga- 
tory all  state  laws  and  proceedings  whi<ih  have  the  effect  to  abridge 
any  of  the  privileges  or  immunities  of  citizens  of  the  United  States, 
or  to  deprive  them  of  life,  liberty  or  property  without  due  process 
of  law,  or  to  deny  to  any  of  them  the  equal  protection  of  the  laws. 
Under  the  Xlllth  Amendment,  the  legislation,  so  far  as  necessary 
or  proper  to  eradicate  all  forms  and  incidents  of  slavery  and  invol- 
untary servitude,  may  be  direct  and  primary,  operating  upon  the 
acts  of  individuals,  whether  sanctioned  by  state  legislation  or  not; 
under  the  XlVth,  as  we  have  already  shown,  it  must  necessarily 
be,  and  can  only  be,  corrective  in  its  character,  addressed  to 
counteract  and  afford  relief  against  state  regulations  or  pn>- 
ceedings. 


UNITED  STATES  v.  STANLEY  bt.  At.  805 

The  only  question  under  the  present  head,  therefore,  is,  nvhether 
the  refusal  to  any  persons  of  the  accommodations  of  an  inn,  or  a 
public  conveyance,  or  a  place  of  public  amusement,  by  an  indi- 
vidual, and  without  any  sanction  or  support  from  any  state  law  or 
regulation,  does  inflict  upon  such  persons  any  manner  of  servitude, 
or  form  of  slavery,  as  those  terms  are  understood  in  this  country? 
Many  wrongs  may  be  obnoxious  to  the  prohibitions  of  the  XlVth 
Amendment  which  are  not,  in  any  just  sense,  incidents  or  elements 
of  slavery.  Such,  for  example,  would  be  the  taking  of  private 
property  without  due  process  of  law;  or  allowing  persons  who 
have  committed  certain  crimes  (horse  stealing,  for  example,)  to  be 
seized  and  hung  by  the  posse  comkatus  without  regular  trial ;  or 
denying  to  any  person  or  class  of  persons,  the  right  to  pursue  any 
peaceful  avocations  allowed  to  others.  What  is  called  class  legis- 
lation would  belong  to  this  category,  and  would  be  obnoxious  to 
the  prohibitions  of  the  XlVth  Amendment,  but  would  not  neces- 
sarily be  so  to  the  Xlllth,  when  not  involving  the  idea  of  any 
subjection  of  one  man  to  another.  The  Xlllth  Amendment  has 
respect,  not  to  distinctions  of  race,  or  class,  or  color,  but  to  slavery. 
The  XIYth  Amendment  extends  its  protection  to  races  and  classes, 
and  prohibits  any  state  legislation  which  has  the  effect  of  denying 
to  any  race  or  class,  or  to  any  individual,  the  equal  protection  of 
the  laws. 

Now,  conceding,  for  the  sake  of  the  argument,  that  the  admission 
to  an  inn,  a  public  conveyance,  or  a  place  of  public  amusement,  on 
equal  terms  with  all  other  citizens,  is  the  right  of  every  man  and 
all  classes  of  men,  is  it  any  more  than  one  of  those  rights  which 
the  states  by  the  XlVth  Amendment  are  forbidden  to  deny  to  any 
person  ?  And  is  the  Constitution  violated  until  the  denial  of  the 
right  has  some  state  sanction  or  authority  ?  Can  the  act  of  a  mere 
individual,  the  owner  of  the  inn,  the  public  conveyance  or  place 
of  amusement,  refusing  the  accommodation,  be  justly  regarded  as 
imposing  any  badge  of  slavery  or  servitude  upon  the  applicant,  or 
only  as  inflicting  an  ordinary  civil  injury,  properly  cognizable  by 
the  laws  of  the  state,  and  presumably  subject  to  redress  by  those 
laws  until  the  contrary  appears  ? 

After  giving  to  these  questions  all  the  consideration  which  their 
importance  demands,  we  are  forced  to  the  conclusion  that  such  an 
act  of  refusal  has  nothing  to  do  with  slavery  or  involuntary  servi- 
tude,  and  that  if  it  is  violative  of  any  right  of  the  party,  his 
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redress  is  to  be  sought  under  the  laws  of  the  state ;  or  if 
laws  are  adverse  to  his  rights  and  do  not  protect  him,  his  remedy 
will  be  found  in  the  corrective  legislation  which  Congress  bu 
adopted,  or  may  adopt,  for  counteracting  the  effect  of  state  \x^ 
or  state  action,  prohibited  by  the  XlVth  Amendment.  It  would 
be  running  the  slavery  argument  into  the  ground  to  make  it  apply 
to  every  act  of  discrimination  which  a  person  may  see  fit  to  make 
as  to  the  guests  he  will  entertain,  or  as  to  the  people  he  will  take 
into  his  coach  or  cab  or  car,  or  admit  to  his  concert  or  theatre,  or 
deal  with  in  other  matters  of  intercourse  or  business.  Inn-keepers 
and  public  carriers,  by  the  laws  of  all  the  states,  so  far  as  we  are 
aware,  are  bound,  to  the  extent  of  their  facilities,  to  furnish  proper 
accommodation  to  all  unobjectionable  persons  who  in  good  faith 
apply  for  them.  If  the  laws  themselves  make  any  unjust  discrimi- 
nation, amenable  to  the  prohibitions  of  the  XlVth  Amendment, 
Congress  has  full  power  to  afford  a  remedy  under  that  amend- 
ment and  in  accordance  with  it. 

When  a  man  has  emerged  from  slavery,  and  by  the  aid  of 
beneficent  legislation  has  shaken  off  the  inseparable  concomitants 
of  that  state,  there  must  be  some  stage  in  the  progress  of  his  eleva- 
tion when  he  takes  the  rank  of  a  mere  citizen,  and  ceases  to  be 
the  special  favorite  of  the  laws,  and  when  his  rights  as  a  citizen,  or 
a  man,  are  to  be  protected  in  the  ordinary  modes  by  which  other 
men*s  rights  are  protected.  There  were  thousands  of  free  colored 
people  in  this  country  before  the  abolition  of  slavery,  enjoying  all 
the  essential  rights  of  life,  liberty  and  property  the  same  as  white 
citizens ;  yet  no  one,  at  that  time,  thought  that  it  was  any  inva- 
sion of  their  personal  status  as  freemen  because  they  were  not 
admitted  to  all  the  privileges  enjoyed  by  white  citizens,  or  because 
they  were  subjected  to  discriminations  in  the  enjoyment  of  accom- 
modations in  inns,  public  conveyances  and  places  of  amusement. 
Mere  discriminations  on  account  of  race  or  color  were  not  regarded 
as  badges  of  slavery.  If,  since  that  time,  the  enjoyment  of  equal 
rights  in  all  these  respects  has  become  established  by  constita- 
tional  enactment,  it  is  not  by  force  of  the  Xlllth  Amendment 
(which  merely  abolishes  slavery),  but  by  force  of  the  XlVth  and 
XVth  Amendments. 

On  the  whole  we  are  of  opinion,  that  no  countenance  of  authority 
for  the  passage  of  the  law  in  question  can  be  found  in  either  the 
Xlllth  or  XlVth  Amendments  of  the  Constitution ;  and  no  other 
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ground  of  authority  for  its  passage  being  suggested,  it  must 
necessarily  be  declared  void,  at  least  so  far  as  its  operation  in  the 
several  states  is  concerned. 

This  conclusion  disposes  of  the  cases  now  under  consideration. 
In  the  cases  of  the  United  States  v.  Michael  Ryan^  and  of  Richard 
A.  Robinson  and  Wife  against  The  Memphis  and  Charleston 
Railroad  Co.,  the  judgments  must  be  affirmed.  In  the  other  cases, 
the  answer  to  be  given  will  be  that  the  first  and  second  sections  of 
the  Act  of  Congress  of  March  Ist  1875,  entitled,  "  An  act  to  pro- 
tect all  citizens  in  their  civil  and  legal  rights'*  are  unconstitutional 
and  void,  and  that  judgment  should  be  rendered  upon  the  several 
indictments  in  those  cases  accordingly.     And  it  is  so  ordered. 
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SUPREME  COURT  OF  ILLINOIS.^ 

COURT  OF  ERRORS   AND   APPEALS   OF   MARTLAND.* 

SUPREME  JUDICIAL   COURT   OF  MASSACHUSETTS." 

SUPREME   COURT   OF   VERMONT  * 

Action.    See  Attachment. 

Admiralty.     See  Attachment. 
Arbitration. 

Partnership  Settlement  hy  Accountant — Opening  of  Settlement. — 
Where  partners  sought  and  obtained  the  aid  of  an  accountant  in  adjust- 
ing their  accounts,  for  the  purpose  of  a  settlement,  and  he  prepared  a 
piiper  showing  what  he  considered  a  fair  settlement  between  them,  which 
they  adopted  :  Hdd,  that  this  was  no  arbitration,  and  the  paper  prepared 
by  the  accountant  was  no  award,  it  merely  constituting  a  settlement, 
liable  to  be  opened  for  mistake:  Stage  y.Gorich,  107  III. 

Where  it  is  clearly  shown  that  one  partner  has  made  advances  for  the 
use  of  the  firm,  of  considerable  .sums,  which  were  not  taken  into  consid- 
eration at  a  settlement  had  between  the  partners,  on  bill  filed  by  one  of 
the  partners  for  an  account,  it  was  held,  the  cause  should  have  been 
referred  to  the  master  to  state  anew  the  accounts,  so  far  as  concerned 
the  omitted  items:  Id. 


*  From  Hon.  Norman  L.  Freeman,  Reporter,  to  appear  in  107  111.  Rep. 

*  From  J.  Schaaf  Stockett,  Esq.,  Reporter ;  to  appear  in  60  Md.  Reports. 
'  From  John  Lathrop,  Esq.,  Reporter  :  to  appear  in  134  Mass.  Rep. 

*  From  Edwin  T.  Palmer,  Reporter,  to  appear  in  55  Vt.  Rep. 
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Attachment. 

Replevin  for  Goods  attached — Assumpsit  against  Officer  for  Money 
held  under  Attachment. — The  mortgagee  of  goods  attached,  while  in  the 
possession  of  the  mortgagor,  bj  an  invalid  attachment,  may  maiotaiD 
replevin  against  the  attaching  officer:  A/len  v.  Wright^  134  Mais. 

Money  held  under  an  invalid  attachment  may  be  reco?ered  of  the 
attaching  officer  in  an  action  for  money  had  and  received  :  Id, 

Seam^ns*  Wages. — The  wages  of  a  seaman  on  a  coasting  vopge  on 
the  Atlantic  coast  are  subject  to  attachment  by  the  trustee  process: 
White  V.  Dunn,  134  Mass. 

Bills  and  Notes. 

When  not  Negotiable — Stipulation  for  Interest — Parol  Evidence  to 
vary — Estoppel, — In  an  action  upon  a  non-negotiable  promissory  note, 
signed  by  the  defendant  and  payable  to  a  third  person  or  bearer,  the 
plaintiff  offered  to  show  that  when  the  defendant  gave  him  the  uotc^he 
told  the  defendant  it  should  be  in  his  name  or  to  his  order,  and  that  the 
defendant  replied,  *'  It  is  all  right,  it  makes  no  difference,  it  is  payable 
to  bearer  and  you  can  collect.*'  Held,  that  the  evidence  was  inadmis- 
sible to  vary  the  legal  effect  of  the  instrument;  and  that  it  conld 
not  operate  as  an  estoppel  to  prevent  the  defendant  from  contending 
that  the  plaintiff  could  not  maintain  an  action  on  the  instrument  in  his 
own  name  :    Whifwell  v.  Winslow,  134  Mass. 

A  promissory  note  for  a  certain  amount,  payable  to  a  person  named  or 
bearer*^  with  interest  the  same  as  savings  banks  pay/'  is  not  negotiable: 
Id, 

Transfer  after  Maturity — Defences — Set-off, — The  maker  of  a  note, 
transferred  after  it  is  due,  sued  in  the  name  of  the  transferree,  cannot 
plead  in  offset  a  matter  which  existed  between  him  and  the  payee  at  the 
time  of  the  transfer,  although  he  can  payment  or  any  defence  which 
grew  out  of  the  note  transaction :  Armstrong  v.  Noble,  55  Yt. 

Bond. 

Oood  as  a  Common- Law  Obligation ,  though  not  in  eompUanee  wth 
the  Statute, — An  obligation  entered  into  voluntarily,  and  for  a  sufficient 
consideration,  unless  it  contravenes  the  policy  of  the  law,  or  is  repug- 
nant to  some  provision  of  the  statute,  is  valid  at  common  law,  notwith- 
standing the  attempt  may  have  been  to  execute  it  pursuant  to  a  statute 
with  the  terms  of  which  it  does  not  strictly  comply  :  Barnes  v.  Broohr 
man,  107  111. 

Common  Carrier. 

Surrender  of  Goods  under  Attachment — Trover  by  Consignor -^^ 
common  carrier  is  not  liable  in  trover  to  the  consignor,  for  surrendering 
the  possession  of  goods,  entrusted  to  him  for  carriage,  to  an  officer, who 
attaches  them  upon  legal  process  against  the  consignee  :  French  ▼•  S^'^^ 
Union  Trans.  Co.,  134  Mass. 

A  uommon  carrier,  who  surrenders  the  possession  of  goods  entrnsted 
to  him  for  carriage,  to  an  officer,  who  attaches  them  upon  legal  pruce» 
against  the  consignee,  is  not  liable  to  an  action  by  the  consignor,  sSw^ 
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notice  by  htm  to  hold  the  goods,  for  not  notifying  the  officer  or  taking 
steps  to  stop  the  goods  in  tramitu :  Id, 

COITBTITUTIONAL  LaW. 

StcUe  Gmstttution — Effect  of. — A  state  constitution  is  a  limitation 
npon  the  powers  of  the  legislature,  and  the  legislature  possesses  every 
power  not  delegated  to  some  other  department,  or  expressly  denied  to  it 
by  the  constitution  :   Winch  y.  Tobiuy  107  111. 

Riffht  of  Trial  by  Jury — Authority  to  Court  of  Equity  to  hear  Bills 
to  quiet  Title  — The  act  providing  that  a  court  of  chancery  may  hear  and 
determine  bills  to  quiet  title,  and  to  remove  clouds  from  the  title  of  real 
estate  where  the  lands  are  unimproved  and  unoccupied,  is  not  in  viola- 
tion of  the  constitutional  guaranty  of  trial  by  jury,  as  courts  of  chan- 
cery may  submit  issues  of  fact  to  trial  by  jury.  If  such  right  should 
be  refused  by  the  court,  the  denial  thereof  wojald  come  from  the  court, 
and  not  from  the  law  :   Oage  v.  Eunny,  107  111. 

Where  jurisdiction  is  bestowed  by  statute  upon  a  court  of  chancery 
in  a  case  where  there  existed  before  the  adoption  of  the  constitution  a 
remedy  at  law,  under  which  was  given  the  right  of  trial  by  jury,  it  is 
presumed  such  a  trial  would  be  allowed,  if  asked,  on  a  trial  in  chancery, 
and  obedience  paid  to  the  constitutional  provision  giving  such  right : 
Id. 

Contract. 

Assuming  the  Debts  of  Another —  Consideration. — Where  a  corporation 
is  formed,  and  purchases  the  business  and  assets  of  a  firm,  the  members 
of  which  compose  the  corporation  in  part,  which  business  is  conducted 
as  before  the  dissolution  of  the  partnership,  and  the  corporation,  as  a 
part  of  the  consideration  of  the  property  and  assets  of  the  firm,  assumes 
its  debts  and  liabilities,  the  promise  to  pay  such  debts  is  founded  on  a 
sufficient  consideration,  and  a  creditor  of  the  firm  may  maintain  an 
action  for  his  debt  against  such  corporation,  especially  when  it  still  con- 
tinues him  in  the  same  employment  out  of  which  the  debt  has  arisen : 
The  Shober  and  Carqueville  Lithographing  Co.  v.  Kerting,  107  111. 

Consideration — Compromise  of  Doubtful  Right. — The  plaintiff  was 
heir-at-law  of  the  defendant's  testator,  but  received  nothing  under  the 
will.  The  defendant  was  executor,  and  his  wife  and  daughter  legatees. 
The  plaintiff  claimed  that  he  had  determined  to  contest  the  will  on  the 
ground  that  it  had  been  obtained  by  undue  influence,  that  he  had  given 
notice  of  his  intention  to  the  Probate  Court,  that  he  had  employed  counsel, 
and  had  been  advised  by  him  to  make  opposition ;  that  this  was  known 
to  the  defendant;  that  the  defendant  promised  to  pay  the  plaintiff 
95000  if  he  would  desist  in  such  opposition  ;  that  the  plaintiff  in  con- 
sideration of  such  promise,  did  forbear ;  and  that  the  will  was  proved 
without  delay.  Held^  in  an  action  to  recover  the  $5000,  1.  The  plain- 
tiff was  neither  bound  to  allege  nor  prove  that  undue  influence  had  been 
used  to  procure  the  making  of  the  will,  2.  But  the  consideration  was 
sufficient  if  he  was  able  to  show  that  he  honestly  thought  he  had  good 
and  reasonable  ground  for  making  the  claim  that  the  will,  so  far  as  it 
related  to  him,  was  the  production  of  undue  influence,  and  for  that 
reason  he  honestly  and  in  good  faith  intended  to  oppose  its  establishment. 
Vol.  XXXI.— loa 
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3.  A  doubtful  right  compromised,  to  be  a  good  consideratioD  for  a  pro- 
mise, must,  upon  reasonable  grounds,  be  honestly  entertained.  There 
must  be  a  yielding  of  something  by  each  party  :  Bellotos  v.  Sotcles^  55  Yi. 

Nudum  pactum — Promise  by  Town  to  pay  invalid  CTam.— In  an 
action  of  assumpsit  based  on  a  vote  of  the  town,  where  the  plaintiff 
offered  to  prove  that  he  was  injured  while  tni veiling  on  the  highway 
through  its  insufficiency;  that  he  gave  notice  of  his  injuries,  in  proper 
form,  within  thirty  days,  instead  of  twenty ;  that  he  was  misled  respect- 
ing the  time  within  which  such  notice  should  be  given  by  information 
given  him,  on  which  ho  relied,  by  one  of  the  selectmen  of  the  town;  that 
at  a  legally  warned  meeting  of  the  voters  of  the  town  the  plaintiff 
presented  his  claim  for  damages,  insisting  that  the  defendant  could  not 
take  advantage  of  the  defect  in  the  notice,  and  that  thereupon  the  town 
voted  to  pay  him  $200 ;  which  offer  of  evidence  was  rejected  by  the 
court  below,  and  a  verdict  ordered  for  the  defendant:  Hddy  that  defendant 
was  not  responsible  for  the  misinformation  given  by  one  of  its  selectmen; 
that  the  vote  was  not  a  compromise,  as  there  was  no  mutual  yielding  of 
opposing  claims  ;  and  no  consideration  for  the  vote  :  Gregg  v.  foton  o/ 
Weatliersfidd,  55  Vt. 

Breach — Damages — Recoupment — Set-off. — The  contract  was  made  by 
letters.  The  defendant  supposed  he  had  ordered  a  cider-press  with 
oounter-shaft  attachment ;  but  when  it  came  ho  found  it  was  a  press 
with  power  attachment  with  chain-belt  He  knew  what  he  had  received 
and  that  the  price  was  $28  more  than  that  of  the  other.  It  being  late 
in  the  season,  and  his  customers  pressing  him  to  do  their  work,  the 
defendant  set  up  and  used  the  press.  The  plaintiff,  supposingHhe  order 
to  call  fur  the  machine  which  he  had  sent,  gave  wrong  directions  as  to 
the  timbers  needed  in  setting  it  up,  and  injury  resulted  in  consequen^'e 
to  the  defendant.  The  defendant  wrote  asking  the  plaintiff  if  he  could 
ship  the  press  ^^at  once":  and  the  plaintiff  replied  thnt  he  could,  ''on 
short  notice."  In  a  few  days  thereafter,  September  4,  1880,  the  defend* 
ant  ordered  it  to  be  shipped  "  immediately."  September  13th,  he  wrote 
again,  saying  that  he  had  heard  nothing  from  his  order ;  and  September 
15th  the  plaintiff  replied  that  the  press  would  be  shipped  *-  that  day  or 
the  next."  It  was  not  shipped  so  as  to  be  received  until  September 
80th,  1880.  In  an  action  ojf  assumpsit  to  recover  the  price:  Sdd^l- 
That  by  setting  up  and  using  the  press  the  defendant  accepted  it.  2. 
That  all  the  facts  show  that  both  parties  contemplated  an  immediate 
fulfilment  of  the  order  to  ship  the  press.  3.  That  the  plaintiff  is  liable 
for  all  damages  resulting  directly  and  naturally  from  his  delay  in  per- 
forming the  contract,  and  for  his  erroneous  directions  as  to  using  the 
timbers  in  setting  up  the  press,  and,  hence  is  liable  for  loss  incurred  in 
changing  the  timbers,  loss  of  time  of  workmen,  and  loss  on  the  stock; 
but  not  for  loss  o£ custom^  it  being  too  indirect  and  remote:  Dennis^- 
Stoughton,  56  Vt. 

Criminal  Law. 

Proving  an  Alibi — Finding  Stolefi  Property  in  possession  of  the  Ac- 
cused. — It  is  well  settled  that  the  onus  of  proving  an  alibi  in  a  crimiosl 
case  devolves  upon  the  accused,  and  it  must  be  clearly  and  satisfactorily 
established  before  it  can  avail,  where  the  evidence  otherwise  makes  oat 
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a  clear  case  against  him.  This  defence  cannot  be  made  out  in  a  case 
where  the  evidence  to  show  the  same  is,  in  many  important  particulars, 
conflicting  or  unreliable:   Garrity  v.  The  People^  107  111. 

Where  a  burglary  has  been  committed,  and  money  and  other  pro- 
perty taken,  it  is  not  indispensable  to  the  conviction  of  one  accused  of 
the  crime  to  trace  the  fruits  of  the  crime  to  his  possession.  Convictions 
r>t'  this  kind  are  frequently  sustained  without  such  evidence,  especially 
when  the  criminating  evidence  is  strong :  Jd, 

Debtor  and  Creditor. 

Gift — Po$$e8$ion, — The  law  only  requires  the  donee  to  tase  such  pos- 
session as  the  nature  of  the  property  admits  of  in  order  to  protect  it 
against  attachment  by  the  creditors  of  the  donor  ;  thus,  a  father  having 
purchased  a  piano  for  his  daughter,  moved  it  into  his  house,  and,  some 
two  months  afterwards,  on  her  attaining  her  majority,  made  her  a  birth- 
day party,  and  in  a  formal  and  public  manner,  in  the  presence  of  all  the 
guests,  gave  it  to  her.  After  this  the  daughter  used  the  piano  as  her 
own,  and  all  the  family  treated  it  as  hers,  except  it  was  stored  in  the 
father's  house,  and  by  his  consent  was  attached,  without  her  knowledge. 
After  her  marriage  she  lived  at  her  father's  house  some,  and  away  some, 
but  the  piano  was  left  wh%re  it  had  been,  as  she  had  no  place  to  put  it : 
Heldj  that  the  title  t«  the  property  passed,  and  it  was  not  attachable  by 
the  creditors  of  the  donor  :  Ross  v.  Draper,  55  Yt. 

Deed. 

Delivery — Revocation. — If  a  person  executes  a  deed  of  land,  and  places 
it  in  the  hands  of  A.  with  directions  to  keep  it  during  the  grantor's 
life  and  on  his  death  to  deliver  it  to  the  grantee,  A.  holds  it  as  agent 
of  the  grantor,  and  not  as  agent  of  the  grantee,  and  the  grantor  may 
revoke  it  at  any  time  :  Hale  v.  Joslin^  134  Mass. 

Equity.     See  Constitutional  Law ;  Taxes, 

Adverse  Holding  hy  Defendant  and  Laches  by  Plaintiff. — Where  there 
is  an  assertion  of  title  by  the  complainants,  and  a  positive  and  distinct 
denial  of  such  title  by  the  defendants,  the  tenants  in  possession,  together 
with  an  exclusive  reception  of  the  profits  for  a  long  period,  and  other 
acts  indicating  an  adverse  holding  by  the  tenants  in  possession,  and 
knowledge  of  such  adverse  holding,  and  laches  on  the  part  of  the  com- 
plainants, relief  eunnot  be  afforded  by  a  court  of  equity  A  court  of 
law  is  the  proper  forum  for  the  determination  of  the  controversy  :  Cow- 
man V.  Colquhoun,  60  Md.^ 

Errors  and  Appeals.    See  Removal  of  Causes. 

Evidence. 

Extracts  from  Books  on  Mechanics. — In  an  action  on  the  case  to 
recover  for  an  injury  caused  by  the  Use  of  defective  machinery,  there  is 
no  error  in  refusing  to  allow  the  party  to  read  to  the  jury  certain  extracts 
from  a  standard  work  on  mechanics :  North  Chicago  Rolling  Mills  v. 
Monkay  107  111. 

Former  Recoyert. 

Judgment  for  Instalments, — Where  in  an  action  on  a  bond  with  a 
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penalty,  conditioned  for  the  payment  of  a  specified  sum  in  fi?e  anDul 
instalments,  with  interest,  a  judgment  is  confessed  for  the  amount  of 
the  first  four  instalments  then  due,  with  interest  to  a  certain  day,  such 
judgment  constitutes  no  har  to  another  action  on  the  hond  for  the  8alM^ 
quent  breach,  which  consisted  in  the  failure  to  pay  the  last  iostdmeot 
with  interest :  AM  v.  Ahl,  60  Md. 

Fraud. 

Negligence  of  Party  Defrauded. — While  the  law  requires  of  all  per- 
sons the  exercise  of  reasonable  prudence  in  the  business  of  life,  and  does 
not  permit  one  to  rest  indifferent  in  reliance  upon  the  interested  rep- 
resentations of  an  adverse  party,  still  there  is  a  certain  limit  to  this  rale, 
and  as  between  the  original  parties,  when  it  appears  that  one  has  been 
guilty  of  an  intentional  and  deliberate  fraud,  by  which  to  his  knowledge 
the  other  has  been  misled  and  influenced  in  his  action,  he  cannot  escape 
the  legal  consequences  of  his  fraudulent  conduct  by  saying  that  the  fraud 
might  have  been  discovered  had  the  party  whom  he  deceived  exercised 
reasonable  care  and  diligence  :  Linington  v.  Strong^  107  III. 

Gift. 

What  Constitutes — Loan — Limitation^  Statute  of — Where  bonds  are 
delivered  by  one  person  to  another  under  an  express  promise,  made  in 
writing,  by  the  latter  to  return  the  same  *'  whenever  called  for,"  the 
promise  is  a  written  contract,  the  terms  and  conditions  of  which  cannot 
lawfully  be  varied  or  modified  by  parol  proof,  and  such  undertaking  is 
entirely  incompatible  with  the  idea  of  an  absolute  gift :  SfMeck  v. 
Sellech,  107  III. 

Where  a  party  delivers  bonds  to  another  under  a  written  acknowledg- 
ment, from  which  it  is  evident  the  party  making  the  delivery  intends  to 
retain  his  right  to  call  for  them  if  circumstances  should  make  that  course 
desirable,  the  transaction  cannot  be  regarded  as  an  absolute  gift,  cTen 
though  he  never  expected  to  call  for  them.  In  such  case  it  matters  not 
what  may  have  been  his  motives  for  such  action  :  Id. 

If  bonds  are  delivered  by  one  person  to  another  under  a  written  con- 
tract to  return  the  same  '*  whenever  called  for,''  no  duty  to  return  the 
bonds  or  their  proceeds  will  arise  until  an  actual  demand  for  the  same 
is  made,  and  no  rignt  of  action  will  accrue  to  the  lender  until  after  such 
demand  is  made,  and  the  Statute  of  Limitations  will  not  commence  to 
run  until  the  cause  of  action  accrues  :  Id, 

Husband  and  Wipe. 

Divorce — Death  of  Husband  before  Final  Decree — .Alimaf^-^Ahate- 
ment. — Where  pending  a  suit  by  the  wife  for  a  divorce  a  mensa  et  thoro, 
the  husband  dies  before  a  final  decree,  the  court  cannot,  after  the  death 
of  the  husband,  require  his  executor  to  become  a  party  to  the  suit,  to 
answer  the  demand  of  the  wife  for  an  additional  allowance  for  counsel 
fees  for  services  rendered  in  the  cause  during  the  lifetime  of  the  husband, 
nor  pass  an  order  requiring  such  executor  to  pay  the  same  :  McC^ifley 
V.  McCurley,  60  Md. 

A  wife  has  the  right,  independently  of  the  actual  merits  of  the  case, 
to  require  her  husband,  when  she  is  living  apart  from  him,  and  without 
means  of  her  own,  to  defray  the  expenses  of  prosecuting  her  suit  for  > 
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divorce,  the  court  exercising  its  sound  discretion  as  to  when  and  to  what 
extent  such  allowance  shall  be  granted :  Id. 

A  divorce  suit  being  a  personal  action,  the  death  of  either  party 
before  decree  abates  the  divorce  proceedings;  and  this  effect  extends  to 
whatever  is  identified  with  those  proceedings  :  Id. 

Injunction,     See  Taxa. 

Interest.    See  Legacy, 

Landlord  and  Tenant. 

Duty  to  repair — Liability  to  Tenant  for  absence  of  Railing  to  Steps, 
— A  landlord  who  lets  tenements  in  a  building  to  different  tenants,  with 
a  right  of  way  ia  common  over  a  flight  of  stone  8teps,  without  a  railing, 
leading  from  the  street  to  the  yard  of  the  building,  is  not  liable  to  a 
tenant  injured  by  falling  upon  ice  accumulated  upon  the  steps,  if  it  is 
not  the  landlord's  duty  to  keep  the  steps  clear  of  ice,  although  the  steps 
are  constructed  of  such  material  and  in  such  a  way  as  to  occasion  the 
accumulation  of  ice  thereon,  there  bein<r  no  change  in  the  construction 
of  the  steps  since  the  tenancy  began :  Woods  v.  Naumkeag  Steam  Cot' 
tm  Co.,  134  Mass. 

Leoaoy. 

Interest  on — Computation. — The  will  contained  this  clause  :  "I  give 
and  bequeath  to  my  daughter, ,  $1000,  to  be  paid  on  her  mar- 
riage or  when  she  arrives  at  age,  with  interest  after,  at  her  option."  The 
will  was  executed  in  1848;  the  legatee  attained  her  majority  in  1849, 
and  was  married  in  1853  ;  the  testator  died  in  1854.  Held,  that  the  leg- 
acy drew  interest  as  soon  as  the  daughter  arrived  at  age :  Trustees  of 
Bradford  Academy  v.  Grover,  55  Vt. 

The  legacy  bears  simple  interest ;  and  the  payments  should  be  applied 
when  made,  first  to  extinguish  the  interest,  and  then  the  principal  sum : 
Id, 

Libel. 

What  constitutes — Questiim  of  Malice  for  the  Court. — In  every  free 
CQuntry  a  citizen  has  the  right,  within  lawful  and  proper  limits,  to  dis- 
cuss and  censure,  boldly  and  fearlessly,  the  official  conduct  of  a  public 
man  ;  but  there  is  a  broad  distinction  between  fair  and  legitimate  dis- 
cussion of  the  conduct  of  a  public  man,  and  the  imputation  of  corrupt 
motives  by  which  that  conduct  may  be  supposed  to  be  governed.  And 
if  one  goes  out  of  his  way  to  asperse  the  personal  character  of  a  public 
man,  and  to  ascribe  to  him  base  and  corrupt  motives,  he  must  do  so  at 
his  peril,  and  must  either  prove  the  truth  of  what  he  says,  or  answer  in 
damages  to  the  party  injured  :  Negley  v.  Farrow^  60  Md. 

The  fact  that  one  is  the  proprietor  of  a  newspaper,  entitles  him  to  no 
privilege  in  this  respect  not  possessed  by  the  community  in  general. 
The  law  recognises  no  duty  imposed  on  him,  arising  from  his  relations 
to  the  public,  to  defame  and  libel  the  character  of  any  one;  and  if  he 
does,  it  is  no  answer  to  say  he  did  it  in  good  faith  and  without  malice, 
honestly  believing  it  to  be  true :  Id. 

Malice,  but  not  malice  in  the  ordinary  sense  of  hatred,  or  ill  will 
against  the  person  of  whom  the  defamatory  words  are  spoken,  is  an  essen- 
tial element  in  an  action  for  libel;  but  if  the  publication  be  in  itself 
libellous,  the  law  in  such  cases  implies  malice  :  Id. 

In  an  action  of  libel  against  the  editors  of  a  newspaper,  based  on  the 
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publication  by  them  of  an  article  criticising  the  conduct  of  the  plaintiff 
as  a  public  officer,  it  was  Held,  1.  That  if  the  article  were  per  $e  libel- 
lous, and  its  publication  established,  the  only  question  before  the  jary 
on  the  general  issue  plea  of  not  guilty,  was  the  amount  of  damage  which 
under  all  the  circumstances  the  plaintiflf  was  entitled  to  recover.  2. 
That  in  estimating  the  damages  the  jury  were  to  consider  whether  the 
article  was  published  maliciously  and  wantonly,  for  the  purpose  of  injur- 
iug  the  character  and  reputation  of  the  plaintiff;  or  as  editors  of  a 
newspaper  honestly  commenting  upon  the  official  acts  and  conduct  of 
the  plaintiff,  and  in  the  belief  of  its  truth.  3.  That  the  statute  of 
32  Geo.  III.,  ch.  60,  "  Fox's  Libel  Act,"  was  not  in  force  in  Maryland, 
and  here  the  court  had  always  decided  whether  the  publication  was  in 
law  a  libel,  leaving  the  jury  to  find  the  fact  of  publication,  and  such 
other  facts  as  might  be  pertinent  to  the  issue :  Id. 

Limitation,  Statute  of.    See  Gijl;  Trustee. 

Addition  of  new  Count  to  Declaration — Amendment, — A  new  cause 
of  action,  distinct  from  that  already  mentioned  in  the  declaration,  can- 
not escape  the  effect  of  the  Statute  of  Limitations,  after  the  time  for 
suing  upon  it  has  elapsed,  by  being  introduced  by  way  of  amendment  or 
additional  counts  into  the  declaration,  in  an  action  for  a  different  cause 
of  action,  brought  before  the  lapse  of  the  statutory  time :  ^orth  Chi' 
cago  Rolling  MUl  Go.  v.  Monka,  107  111. 

But  when  the  amendment  in  an  additional  count  is  introduced  merely 
to  restate,  in  a  different  form,  the  same  cause  of  action  mentioned  in 
the  declaration  as  originally  drawn,  and  not  to  present  a  new  and  differ- 
ent cause  of  action,  the  rule  has  no  application,  and  the  plea  of  the 
Statute  of  Limitations  to  such  new  count  is  not  proper  :  Id. 

Master  and  Servant. 

Fellow- Servant — Laborer  and  Superintendent — Negligence.— K  per- 
son employed  by  a  city  to  superintend  the  digging  of  a  trench,  and  a 
person  employed  as  a  laborer  to  dig  the  trench,  by  the  same  master,  are 
prima  fade  fellow  servants  :  and  to  maintain-  an  action  against  the  city 
for  personal  injuries  occasioned  to  the  laborer  by  the  negligence  of  tqe 
superintendent,  the  declaration  must  allege  facts,  the  legal  effect  of  which 
is  that  they  are  not  such  fellow-servants :  Flynn  v.  Cit}f  of  Sakoh 
134  Mass. 

Municipal  Corpokation. 

Negligence  of  Officer— lAability  />r.— Cities  are  not  liable  for 
the  negligent  acts  of  the  officers  or  men  employed  in  their  fire  depart- 
ments while  in  the  discharge  of  their  duty,  thus  creating  an  exception 
in  this  class  of  cases  to  the  general  rule  of  respondeat  superior:  Vikox 
V.  The  City  of  Chicago,  107  111. 

This  exemption  from  liability  is  placed  upon  the  ground  that  the  ser- 
vice is  performed  by  the  corporation  in  obedience  to  an  act  of  the  legis- 
lature, and  is  one  in  which  the  corporation  has  no  particular  interest, 
and  from  which  it  claims  no  special  benefit  in  its  corporate  capacity,  >Dd 
because  the  members  of  the  fire  department,  although  appointed  iod 
paid  by  the  city,  are  not  the  agents  and  servants  of  the  city  for  wnose 
conduct  it  is  liable,  but  act  rather  as  officers  of  the  city  charged  wi**^.' 
public  service,  and  because  sound  public  policy  forbids  any  liabiliV  ^^ 
such  a  case :  Id. 
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Negligence — De/ectioe  Sidewalk. — A  city  had  notice  of  a  hole  in  ft 
sidewalk  near  a  railroad  crossing,  and  neglected  to  repair  the  same  within 
a  reasonable  time.  A  person  in  passing  oyer  such  wulk,  exercising  due 
care,  stepped  into  the  hole,  whereby  he  was  unavoidably  thrown 
upon  the  railway  track  before  an  approaching  train  of  cars,  and  in  at- 
tempting to  get  up  his  clothes  caught  upon  a  spike  or  nail  in  the  side- 
walk, and  he  was  struck  by  the  train  before  he  was  able  to  extricate 
himself,  and  killed  :  Heldy  the  city  was  liable  in  damages,  under  the 
statute,  to  the  personal  representatives  of  the  deceased,  for  causing  his 
death:   City  of  Chicago  v.  Schmidt,  107  111. 

Neqliqemce.     See  Master  and  Servant  J  Municipal  Corporation. 

NOTIOB. 

Record — Purchaser. — A  purchaser  is  not  chargeable  with  constructive 
notice  of  all  instruments  and  incumbrances  of  record,  but  only  of  such 
as  lie  in  the  apparent  chain  of  title,  or  may  have  been  made  by  one  in 
some  way  connected  with  the  property  involved  in  interest,  and  that 
brought  home  to  the  notice  of  the  purchaser :  Grundies  v.  Heid,  107 
III. 

Partnership.     See  Arbitration. 

Presumption  as  to  its  Existence. — Where  parties  agree  to  share  in  the 
profits  of  a  business,  the  law  will  infer  a  partnership  between  them  in 
the  business  to  which  the  agreement  relates.  This  presumption  will 
control  until  rebutted  by  proof  to  the  contrary:  Lockwood  v.  Doane, 
107  111. 

Use  of  Time  in  improving  Firm  Machines — Right  to  Letters  Patent 
for  Improvement. — If  a  member  of  a  copartnership,  the  articles  of 
which  provide  that  each  partner  is  to  give  his  time  to  the  business  of 
the  firm,  and  is  not  to  engage  in  any  other  speculation  or  business  in  his 
own  name  and  on  his  own  account  to  the  detriment  of  the  firm,  uses  his 
time,  and  labor  and  materials  belonging  to  the  firm,  in  nrnking  improve- 
ments in  machines  manufactured  and  sold  by  the  firm,  with  the  knowl- 
edge and  without  the  objection  of  the  other  partners,  they  can  claim  nb 
interest  in  letters  patent  procured  by  him,  at  his  expense  and  in  his 
name,  for  such  improvements  :  Belcher  v.  Whittemore^  134  Mass. 

Pleadinq.     See  Limitations,  Statute  of. 

Joinder  of  Counts. — A  count  in  tort  for  deceit  in  the  sale  of  stock 
may  be  joined  with  a  count  in  contract  to  recover  back  the  price  paid : 
Teague  v.  Jrtoin,  134  Mass. 

Bailroad. 

Fraudulent  Issue  by  Clerk  of  refunding  Certificates — Liability  of 
Company  to  Innocent  Holder. — A  clerk  in  a  railroad  was  entrusted  with 
refunding  certificates  in  blank  to  be  filled  up  and  delivered  to  holders 
of  coupons.  He  fraudulently  filled  up  some  of  the  certificates  and  dis- 
posed of  them  :  Held,  1.  That  it  was  within  his  employment,  and  scope 
of  his  duties,  to  act  officially  as  the  agent  of  the  railroad  company,  in 
receiving  coupons,  and  filling  up  and  supplying  certificates  to  the  owners 
or  depositors  of  such  coupons.  2.  That  when  he  issued  such  certificate 
and  delivered  it  to  a  third  party,  who  acted  without  knowledge  and  in 
good  faith,  paying  value  for  it,  such  party  had  a  right  to  act  upon  the 
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presamption  that  the  representations  of  such  certificate  were  troth ful, 
and  not  false  and  fraudulent.  3.  That  having  confided  to  him  the  spe- 
cial trust  of  executing  that  business,  the  agent  was  held  out  to  the  pub- 
lic as  competent,  faithful  and  worthy  of  confidence ;  and  though  be 
deceived  both  his  principal  and  the  public,  by  forging  and  issuing  the 
false  certificates,  it  was  but  reasonable  that  the  principal  who  placed  him 
in  the  position  to  perpetrate  the  wrong  should  bear  the  loss.  4.  Th;it 
the  facts  that  the  certificates  happened  to  be  in  the  hands  of  a  party 
wh6  was  an  agent  of  the  company,  or  that  they  happened  to  represent 
on  their  face  that  the  coupons  had  been  deposited  by  such  person,  were 
not  sufiicient  of  themselves  to  discredit  the  certificates,  or  to  require  of 
innocent  third  parties  to  act  upon  the  presumption  that  they  were  false 
and  fraudulent :    Western  Maryland  Railroad  Co,  v.  Bank,  60  Md. 

Removal  qv  Causes. 

Appeal  from  Order  allowing  Removal —  Variation  in  Form  of  Bond. 
— An  appeal  lies  from  an  order  of  the  Superior  Court,  granting  a 
petition  for  the  removal  of  an  action  to  the  Circuit  Court  of  the  United 
States  :  Ellis  v.  Atlantic  ds  Pacific  R.  R.  Co.,  134  Mass. 

Section  689  of  the  U.  S.  Rev.  Stats.,  provides  that,  upon  certain  con- 
ditions, an  action  commenced  in  a  state  court  may  be  removed  to  the 
Circuit  Court  of  the  United  States  for  the  district  where  the  action  is 
pending,  *^  next  to  be  held  after  the  filing  of  the  petition  for  such 
removal,  and  that  "  in  order  to  such  removal,  the  petitioner  must,  at  the 
time  of  filing  his  petition  therefor^  ofifer  in  said  state  court  good  and 
sufficient  surety  for  his  entering  in  such  Circuit  Court,  on  the  first  day 
of  its  session,  copies  of  said  process  against  him."  The  bond  filed  with 
a  petition  for  the  removal  of  an  action  contained  the  conditiou  that  the 
petitioner  "  shall  enter  in  such  Circuit  Court,  on  the  first  day  of  its  ses- 
sion next  after  the  granting  of  said  petition,  a  copy  of  the  record." 
The  next  session  of  the  Circuit  Court  for  the  district,  held  aRer  the 
granting  of  the  petition,  was  the  session  next  held  after  the  filing  of 
the  petition :  Seld^  that  the  variation  in  the  form  of  the  bond  from 
the  words  of  the  statute  was  immaterial :  Id, 

Replevin.    See  Attachment. 

Stoppage  in  Transitu.    See  Common  Carrier. 

Taxes. 

Equity — Injunction  against  Collection. — It  is  the  doctrine  of  this 
court  that  equity  will  not  enjoin  the  collection  of  taxes  that  are  levied  on 
property  subject  to  taxation,  and  which  are  due  and  unpaid,  if  the  same 
are  legally  imposed.  A  court  of  equity  will  never  enjoin  the  collection 
of  taxes  unless  they  are  void,  or  levied  without  authority  on  the  part  of 
the  officers  executing  the  revenue  laws:  Moore  v.  Wayman^  107  III. 

As  long  as  such  officers  are  acting  under  the  law  in  imposing  and  col- 
lecting taxes,  the  courts  will  not  interfere.  They  will  do  so  only  when 
such  officers  transcend  their  powers  and  act  without  legal  warrant.  Nor 
will  they  interfere  for  the  reason  that  the  assessment  is  not  strictly 
according  to  the  letter  of  the  law;  and  when  there  is  no  ground  for 
enjoining  the  collection  of  a  tax,  the  collector  cannot  be  enjoined  from 
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making  a  tax  deed  to  the  holder  of  the  certificate  of  parchase,  hdIoss 
good  cause  is  shown  for  matters  which  have  transpired  since  the  sale :  Id, 

Tbubt. 


Tnutee — Authority  to  Sell — Mortgage — Confirmation  by  Cestuis  que 
Trtut. — A  will  creating  a  trust  contained  the  following  clause :  *^  My 
said  trustee  shall  have  power  to  invest,  and  change  the  investment  of 
said  moiety,  and  for  that  purpose  to  sell,  convey  and  dispose  thereof,  or 
any  part  thereof,  as  often  as  he  may  think  proper."  Heldf  1.  That  this 
power  did  not  authorise  the  trustee  to  mortage  the  property,  to  secure 
the  repayment  of  a  loan.  2.  That  it  was  competent  for  the  cestuis  que 
trusty  on  arriving  at  age  to  confirm  and  make  valid  a  mortgage  executed 
hy  the  trustee,  to  secure  a  loan,  but  to  make  such  confirmatory  mortgage 
binding  on  them,  it  must  appear  that  they  adted  advisedly,  with  their 
eyes  open,  with  information  in  regard  to  every  material  circumstance 
surrounding  the  transaction,  with  knowledge  that  the  mortgage  by  the 
trustee  was  not  made  in  pursuance  of  the  power  conferred  by  the  will, 
and  was  not  therefore  binding  on  them,  and  that  the  money  borrowed 
was  expended  by  him  for  his  own  personal  use,  and  not  for  the  benefit 
of  the  trust  estate :    Wilson  v.  The  Maryland  Life  Ins,  Cu.^  60  Md. 

Debt  due  Cestui  que  Trust — Statute  of  Limitations — Application  of 
Balances  due  Trustee, — The  orator  was  trustee  under  a  deed  of  trust, 
acting  from  1865  to  1880.  He  boarded  his  ward,  who  was  non  compos 
mentis,  acted  as  liis  guardian,  though  not  legally  appointed,  and  owed 
him  a  note  of  (800,  given  in  1864,  which  was  not  a  part  of  the  trust 
property.  The  trust  property  consisted  of  real  estate,  which  on  the  death 
of  the  beneficiary,  if  he  lefl  no  children,  was  to  be  divided  between  the 
heirs  of  the  grantor,  the  trustee  being  one  of  them.  The  beneficiary 
having  deceased,  in  settlement  of  the  administration  in  a  court  of  chan- 
cery between  the  trustee  and  the  other  heirs,  Held,  1.  The  trustee  can- 
not plead  the  Statute  of  Limitations  as  a  bar  to  the  note  he  owed  his 
ward.  2.  Nothing  more  than  the  income  of  the  trust  property  could  be 
appropriated  to  the  support  of  the  ward  until  his  other  property  was 
used  up.  3.  The  annual  balance  of  the  trustee's  appropriations  in  behalf 
of  his  ward  above  the  income  of  the  trust  property  the  law  will  apply 
on  said  note  :   ChamberUn  v.  Estey,  55  Yt. 

"Waqes.     See  Attachment 
Will. 

Trust — Precatory  Words — Near  Relatives. — Words  of  request,  desire, 
expectation  and  the  like  in  a  will,  are  creative  of  trusts,  when  the  con- 
trary does  not  appear  from  the  context  or  by  necessary  implication : 
Handley  v.  Wrightson,  60  Md. 

Precatory  words  in  a  will  are  sufficient  to  create  a  trust  where  the  tes- 
tator has  pointed  out  with  clearness  and  certainty  the  objects  of  the 
trust  and  the  subject-matter  on  which  it  is  to  attach,  or  from  which  it 
is  to  arise  and  be  administered :  Id. 

A  testator  devised  all  his  lands  to  his  son,  and  in  the  event  of  his 
son's  death  *'  leaving  no  child  of  the  lawful  issue  of  his  body  at  the 
time  of  his  death,"  declared  it  to  be  his  will  and  desire  that  his  wife, 
S.  W.,  should  have  his  said  lands  or  real  estate  so  devised  to  his  said 
Bon,  "  with  a  special  request  that  at  her  death  she  give  the  said  lands  to 
Vol.  XXXI.— 103 
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be  equally  divided  between  ber  near  relatives  and  mine.''  Tbe  bod  hiv* 
ing  died  without  issue,  and  the  wife  of  the  testator  having  subseqaentij 
died  without  making  disposition  of  the  property  by  deed  or  will,  it  vu 
Held,  1.  That  by  the  terms  of  tbe  devise  to  his  wife  a  trust  was  created 
in  the  testator's  lands  for  the  benefit  of  the  near  relatives  of  his  wife  aod 
himself.  2.  That  no  legal  uncertainty  attached  to  tbe  term  "  near  rel- 
atives" as  used  by  the  testator,  they  being  those  who  would  take  uDder 
the  Statute  of  Distributions.  3.  That  the  heirs-at-law  or  next  of  km 
of  the  testator  were  entitled  to  one  undivided  half  of  the  land  devised, 
and  the  heirs-at-law  or  next  of  kin  of  the  testator's  widow  were  entitled 
to  the  other  undivided  half:  Id, 

Devise  construed  as  passing  lAfe  Estate,  and  not  falling  within  Ruk 
in  Shelley* s  Case. — A  testator  devised  to  his  granddaughter  "  the  free 
use  and  occupation  of"  certain  land,  "  to  have  and  to  ^old,  to  use, 
occupy  and  enjoy  the  same,  together  with  all  the  rents,  issues  and  profits 
thereof,  with  the  appurtenances,  during  her  natural  life."  Id  giviog 
other  bequests,  the  will  provided  :  '*  It  is  my  will,  and  this  bequest  is 
made  upon  the  express  declaration,  that  in  case  any  of  the  said  graod- 
children  should  depart  this  life  without  issue  of  their  body,  that  then 
all  their  share  of  said  real  estate  (or  to  whom  the  use  thereof  is  be- 
queathed as  aforesaid)  shall  be  equally  divided  among  all  mj  graod- 
children  and  their  legal  representatives,  and  the  title  thereto  thereafler- 
wards  so  vest  forever.  It  is  my  will  that  no  title  in  fee  to  aoj  of 
said  land  shall  vest  in  my-  said  grandchildren,  and  I  declare  it  to  be  my 
will  that  they  shall  only  have  a  life  estate  therein,  and  that  the  fee 
simple  shall  vest  in  their  legal  heirs.  And  it  is  my  will  that  they,  nor 
any  of  them,  shall  have  any  right  to  sell,  dispose  of,  mortgage  or  ipcum- 
ber,  in  any  manner,  any  of  said  land,  and  that  they  shall  keep  it  free 
and  clear  for  their  legal  heirs,  to  whom  it  shall  descend  forever :''  Btlo^ 
that  the  granddaughter  just  named  took  only  a  life  estate,  and  that  the 
devise  to  her  did  not  come  within  the  rule  in  Shelley's  case :  Behky  ▼• 
Engely  107  111. 

The  rule  in  Shelley's  case  is,  at  most,  a  technical  rule  of  coDstruction, 
and  must  give  way  to  the  clear  intention  of  the  testator  or  donor,  when 
that  intention  can  be  ascertained  from  the  instrument  in  which  the 
words  supposed  to  be  words  of  limitation  are  used  :  Id, 
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ABATEMENT. 

Where  the  defendant  in  an  action  of  malictoos  prosecntion  dies  while  an 
appeal  from  a  jadgment  in  hia  faror  is  pending,  the  action  abates.  Clark  v. 
CbrroU,  338. 

ACCORD. 

1.  Where  accord  was  to  do  a  thing  in  satisfaction  at  future  day,  per- 
formance must  be  accepted  in  satisfaction  of  debt  or  claim.  Johnson  v.  HwUf 
777,  and  note. 

2.  Parol  release  of  judgment  for  money,  in  consideration  of  payment  of  less 
sum,  invalid,  though  indorsed  upon  execution.      Weber  t.  Couch^  682. 

3.  Agreement  in  writing  not  to  take  any  proceedings  or  judgment  in  con- 
sideration of  pajrment  of  specific  sum  for  which  judgment  was  rendered  in 
instalments,  which  were  duly  paid,  is  without  consideration,  and  will  not  pre- 
yent  plaintifif  issuing  execution  for  interest.     Beer  y.  Foakes^  748. 

ACCOUNT.     See  Partnebship,  8. 

If  two  executors  purchase  land  with  trust  funds,  and  it  does  not  appear  that 
persons  interested  in  estate  are  debarred  by  acquiescence  or  otherwise  from 
availing  themselves  of  advantage  of  purchase,  one  executor  cannot  maintain  a 
bill  in  equity  against  the  other  for  account  and  share  of  profits.  Bowen  v.  Rich' 
urdson,  338. 

ACTION.  See  Attachment,  2.  Common  Cabrier,  15.  Damages,  9.  Frauds, 
Statute  of,  3.  Intoxioatino  Liquor,  3.  Neouobncb,  14.  Partner- 
ship, 1,  2.     Railroad,  13.     Tender. 

1.  Where  landlord  with  consent  of  tenants  sold  their  share  of  crop  with  his 
own,  and  afterwards  brought  action  for  non-acceptance,  his  not  owning  all, 
neither  constitutes  a  defence  nor  diminishes  damages.     Davis  v.  Harness^  214. 

2.  Declaration  charging  defendants  with  fraudulently  and  falsely  selling  goods 
of  his  own  fabrication  as  manufacture  of  plaintiff,  by  which  plaintifif  was 
deprived  of  sales,  sets  forth  actionable  injury.  Tcbacco  Manufactory  v.  Com- 
meree,  542. 

3.  Case  for  deceit  will  not  lie  against  person  for  obtaining  credit  by  falsely 
and  fraudulently  representing  himself  to  be  '*  a  person  safely  to  be  trusted  and 
given  credit  to  :"''  the  false  representations  must  consist  of  definite  statements 
of  fact.     Lyons  v.  Briggs,  619. 

4.    SURTIYAL  OF  ACTIONS,  353,  425. 

ACTS  OF  CONGRESS. 

1861,  August  5.  See  United  States,  6. 

1864,  June  3.  See  National  Banks,  3. 
1874,  Revised  Statutes. 

Sect.  639.  See  Removal  of  Causes,  9. 

Sect.  643.  See  Removal  of  Causes,  8. 

Sect  689.  See  Removal  of  Causbs,  1. 

Sect.  716.  See  United  States,  I. 

Sect.  916.  See  United  States,  1. 

Sect.  941.  See  Admiralst,  2. 

(819) 
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ACTS  OF  CONGRESS. 

Sect.  2499.  See  Uwitbd  States,  7. 

Sect.  2504.  See  United  States,  2. 

Sect.  3466.  See  Natxokaz.  Bakks,  7. 

Sect.  4283.  See  Admiralty,  10,  11 

Sect.  4747.  See  Pension,  2. 

Sect.  5198.  See  Assionxent,  4. 

Sect.  5209.  See  Criminal  Law,  19. 

Sect.  5211.  See  Criminal  Law,  26. 

Sect.  5392.  See  Criminal  Law,  25,  26. 

Sect.  5440.  See  Crimotal  Law,  19. 

Sect.  5519.  See  Constitutional  Law,  21, 

1875,  February  16.  See  Admiralty,  7. 

1875,  March  3.  See  Corporation,  18. 

1875,  March  3.  See  Removal  of  Causes,  9. 

1875,  March  3.  See  United  States  Cousts,  1,  2,  4. 

1876,  Angust  15.  See  Criminal  Law,  27. 
1881,  February  26.  See  Criminal  Law,  26. 

ADMINISTRATOR.    See  Executor. 

ADMIRALTY.     See  Attachment,    1.     Criminal  Law,    17.    Errors  Ain> 
Appeals,  9.    Shipping,  3. 
L   Generally,  « 

1 .  Part  owners  of  vessel  are  tenants  in  common,  and  statement  of  one  of 
them  in  another  suit  as  to  amount  of  damage,  is  not  evidence  against  the 
odiers.     (Hark  v.  Weektj  139. 

2.  Under  sect.  941  Rev.  Stat,  judgment  against  both  principal  and  sureties 
in  stipulation,  executed  thereunder,  to  release  vessel  against  which  process  has 
issued,  may  be  recovered  at  time  of  rendering  decree  in  principal  cause.  In 
Matter  of  Warden,  748. 

3.  Qucere,  Whether  decree  is  lien  on  real  estate  of  stipulators  after  appeal. 
la. 

4.  Master  can  neither  sell  nor  hypothecate  cargo,  except  in  case  of  urgent 
necessity,  and  lender  is  chargeable  with  notice  of  facts  on  which  master  appears 
to  rely  as  justification  for  his  act.     Bank  v.  Brigantine,  619. 

5.  Cargo-owner  finding  vessel,  with  his  cargo  on  board,  at  port  of  refuge, 
needing;  repairs  which  can  not  be  effected  without  cost  to  him  of  more  than  he 
would  lose  by  taking  his  property,  and  paying  vessel  all  lawful  charges,  may 
pay  charges  and  reclaim  property.     Id. 

6.  Where  vessel  before  she  breaks  ground,  is  so  injured  by  fire  that  cost  of 
repairs  would  exceed  her  value  when  repaired,  and  she  is  rendered  unsea- 
worthy,  a  contract  of  affreightment  for  carriage  of  cotton  by  her  to  foreign 
port,  evidenced  by  ordinary  bill  of  lading,  providing  for  payment  of  freight 
money,  on  delivery  of  cotton,  is  thereby  dissolved,  so  that  shipper  is  not 
liable  for  any  part  of  freight  money,  nor  for  expenses  paid  by  vessel  for  com- 
pressing and  stowing  the  cotton.     Ellia  v.  Ins.  Co.,  415. 

7.  Libellant  in  suit  in  rem  growing  out  of  a  collision,  claimed  $27,000  dam- 
ages. After  attachment  of  vessel  in  District  Court,  a  stipulation  in  sum  of 
$2100,  as  her  appraised  value,  was  given.  Libel  having  been  dismissed  by 
Circuit  Court  on  appeal,  libellant  appealed  to  U.  S.  Supreme  Court :  Hdd, 
that  matter  in  dispute  did  not  exceed  $5000,  as  required  by  sect.  3  of  Act  of 
February  16th  1875.     Starin  v.  Schooner  Jesse   Williamson^  Jr.,  476. 

8.  Decree  against  vessel  for  $27,000  would  not  establish  liability  of  claim- 
ant to  respond  for  that  amount  in  personam,  unless  ho  was  owner  at  time  of  col- 
lision, which  fact  must  appear  by  record  to  authorize  court  to  consider  $27,000 
as  value  of  matter  in  dispute  on  such  appeal.    Id, 

U.  Collision* 

9.  Wliere  both  parties  are  in  fault,  damage  is  diviaed  equally,  and  decree 
is  in  favor  of  the  one  suffering  most  for  half  the  difference  between  the  k 
Practice  in  such  cases.    'Reynolds  v.  VdnderbUtf  69. 
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10.  Statute  of  Limited  Liability  does  not  apply  to  such  a  case  until  balance 
of  damage  bas  been  struck.     Reynold*  y.  Vandarhilt^  69. 

11.  Quotr^ :  Mtist  benefit  of  statute  be  claimed  in  pleadings  f    Id» 

12.  Where  libellant's  injury  has  arisen  from  fault  of  two  vessels,  damagei  are 
apportioned  equally  between  them,  and  decree  should  be  for  one-half  against 
each  ;  any  balance  of  unrecoyered  half  to  be  enforced  against  the  other.  Ster- 
ling  y.  l\ter$(m^  140. 

13.  Ocean  steamer  starting  from  crowded  slip  should  have  look-out  at  stem, 
and  use  towage  if  necessary  to  avoid  injury.    Jd, 

AGENT.  See  Aotion,  2.  Attachmbnt,  10.  Bills  and  Notes,  S,  10.  Con- 
tract, to.  CoupoRATioN,  12.  Equity,  14.  Insuranob,  1,  2,  8,  11,  15. 
Municipal  Cobtoration,  5.     Railboad,  12. 

1 .  That  lessee  takes  lease  executed  under  seal,  for  unnamed  principal,  but 
in  his  own  name,  will  not  render  unnamed  principal  liable  for  rent.  Borcher- 
ling  v.  Katz^  748. 

2.  If  vendor  elect  to  give  exclusive  credit  to  husband,  whom  he  knows  to  be 
purchasing  for  his  wife,  he  cannot  afterwards  recover  from  wife  as  principal ; 
but  vendor  ignorant  of  existence  of  principal  can  afterwards  recover  from  him. 
Miller  v.  WaU,  338. 

3.  In  absence  of  express  authority  or  custom  of  trade,  agent  furnished  with 
funds  cannot  bind  principal  by  purchase  upon  credit.  Kamarouski  v.  Krutii- 
dick,  140. 

4.  Agent  to  solicit  orders  has  no  implied  authority  to  receive  payment.  Mc- 
Kindly  v.  Durham,  140. 

5.  Order  solicited  by  such  agent  is  a  mere  proposal  to  be  accepted  or  not,  as 
principal  may  see  fit.     Id. 

6.  The  words  '*  agents  not  authorized  to  collect,"  stamped  in  large  legible 
print  on  face  of  bill,  are  notice  not  to  pay  agent.     Id. 

7.  Where  agent  enters  into  contract  without  disclosing  his  principal  or  agency, 
if  principal  takes  advantage  of  contract,  ho  must  do  so  subject  to  all  rights 
and  equities  of  which  other  party,  who  had  no  knowledge  of  agency,  might  avail 
himself  as  against  agent,  assuming  him  to  be  principal.  Miller* s  ExWs  v.  Sul' 
livan^  476. 

8.  Where  agent  commits  tort  while  acting  within  scope  of  his  employment, 
he  and  employer  may  be  sued  separately  or  jointly ;  and  it  does  not  matter 
in  what  proportions,  if  any,  they  share  the  benefits.  Coal  Co.  v.  McCvJloh, 
476. 

9.  Cases  in  whicb  head  employee  has  been  held  not  liable  for  trespasses  of 
workmen  under  him,  are  distinguishable  from  those  where  tort  is  in  consequence 
of  command  or  neglect  of  general  superintendent.     Id. 

10.  Broker  not  entrusted  with  possession  of  property,  contracted  in  his  own 
name  to  sell  same  to  vendee,  who  had  no  knowledge  that  broker  was  not  real 
owner,  but  dealt  with  him  as  such.  Broker  notified  principals  that  he  had  sold 
for  them,  and  directed  where  to  ship  property.  Owners,  without  knowledge 
of  how  broker  had  contracted,  and  without  conduct  clothing  broker  with  au- 
thority to  receive  payment  or  any  possession,  actual  or  constructive,  of  pro- 
perty, delivered  same  to  vendee.  Held^  payment  to  broker  no  bar  to  recovery 
by  owners.     OroiAy  v.  Hilly  683. 

ALIMONY.    See  Husband  and  Witb,  I. 

ANNUITY.    See  Appobtionment. 

APPORTIONMENT. 

A.  and  wife  conveyed  their  farm  to  B.,  husband  of  granddaughter,  in  con- 
sideration of  his  agreement,  secured  by  bond  and  mortgage  on  premises,  to  pay 
A.  annuity  of  |250  on  1st  of  April,  for  life,  and  if  wife  survived,  to  pay  her  an 
annuity  of  |200  for  life.  A  .'s  wife  outlived  bim.  Heldf  that  her  annuity  was 
apportionable.     In  re  Iron  Co.,  748. 

ABBITRATION.    See  Partnbrship,  10,  11. 

Award  based  on  statements  made  by  each  party  not  set  aside  on  bill  fUed 
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by  one  alleging  drunkenness  at  time  of  reference  and  statement,  where  pfooi 
shows  ho  was  capable  of  acting  intelligently.     CNeil  v.  Rodger*,  214. 

ARREST.     See  Extradition,  1. 

ASSIGNMENT.     See  Attachmekt,  8.   Bank,  2.   Bills  akd  Notbb,  16.   Cor. 
FOBATiON,  2,  3.     Estoppel,  3.     Landlord  AJn>  Tenaitt,  I.     Partkes- 

BHIP,  3. 

1.  Delivery  of  sayings  bank  book  as  collateral  security  transfers  an  equitable 
title  to  deposit  superior  to  subscqaent  attachment.     Tojl  v.  Botcker,  70. 

2.  Assignment  for  benefit  of  creditors  who  should  release,  with  reservation 
of  surplus  to  assignor,  is  fraudulent  and  void  as  to  creditors  not  releasing. 
Lawrence  v.  Norton,  258,  and  note. 

3.  Statutes  allowing  preferences  among  creditors  should  be  strictly  con- 
strued, and  assignments  creating  such  preferences  held  void,  when  notin  strict 
compliance  with  terms  of  law.     Id. 

4.  Assignee  for  benefit  of  creditors  under  state  law  not  **  leg^al  representative" 
of  assignor  under  sect.  80  of  National  Currency  Act  of  1 864,  providing  for  a 
recovery  of  twice  the  amount  of  interest  in  case  of  usury.  Bamet  v.  Bank, 
70. 

5.  Provision  in  contract  that  if  contractor  fails  to  pay  for  labor  and  mate- 
rials, other  contracting  parties  may  withhold  mone3rs  earned  under  contract  and 
pay  same,  does  not  deprive  contractor  of  right  of  alienation,  and  his  as<dgnee8 
will  he  entitled  to  moneys  earned  under  contract  in  order  in  which  they  ac- 
quired title.     Shannon  v.  Mayor,  748. 

6.  Statute  required  assignee  for  benefit  of  creditors  to  sell  all  the  assigned 
property  at  public  auction  witliin  120  days.  He/d,  that  deed  authorizing  the  as- 
signee to  sell  at  private  sale,  at  his  discretion  as  to  time  and  manner,  was  void* 
Jaffray  v.  McGehee,  344. 

7.  Insolvent  guardian,  who  had  misappropriated  his  ward's  money,  within 
six  months  before  filing  of  petition  in  insolvency  against  him,  in  order  to  pre- 
fer his  ward,  deposited  his  own  money  in  his  name  as  guardian.  Held^  that 
his  assignee  could  maintain  bill  in  equity  to  recover  amount,  although  ward  was 
ignorant  of  misappropriation  and  insolvency.     Buth  v.  Moore,  344. 

8.  Two  debtors  maile  an  alignment :  one  was  subsequently  discharged  in 
bankruptcy,  and  the  other  removed  from  the  state.  Afterwards  a  creditor,  who 
had  accidentally  failed  to  become  a  party  to  assignment,  sought  to  do  so  by  bill 
in  equity.  Held,  that  although  trustees  had  funds  sufiicient  to  pay  him  same 
dividend  which  had  been  paid  to  other  creditors,  he  could  not  do  so.  Bank  v. 
Smith,  214. 

9.  Not  void  because  it  does  not  direct  payments  pro  rata  in  case  there  be  not 
enougli  to  pay  in  full.  Unless  otherwise  directed  by  assignment,  law  imposes 
that  duty  upon  assignee.     Lindsay  v.  Guy^  542. 

10.  Where  insolvent  debtors  have  made  an  assignment,  setting  out  in  deed 
names  of  creditors  and  amounts  due,  persons  so  named  are  cestuLt  qtte  trust,  and 
entitled  to  equitable  relief  in  case  of  mismanagement,  waste  or  violation  of 
trust  by  assignees.     Cohen  v.  Morris,  543. 

11.  If  trustee  mismanages  and  wastes  trust  property,  and  persists  in  so 
doing,  injunction  and  appointment  of  receiver  is  proper  remedy.     Id. 

12.  In  such  a  case  as  above,  where  debt  is  undisputed,  creditor,  although  his 
claim  is  not  reduced  to  judgment,  may  assail  assignment  as  fraudulent,  and 
may  seek  to  set  it  aside  as  to  property  obtained  from  him  by  fraudulent 
representations  with  which  assignees  are  connected.     Id. 

1 3.  Whether  on  final  hearing  complainants  can  both  attack  assignment  as 
fraudulent  and  claim  under  it,  not  decided.     Id. 

ASSUMPSIT. 

When  contract  for  building  has  not  been  so  performed  as  to  justify  recovciy 
thereon,  the  value  of  the  work  and  materials  can  only  be  recovered  in  o^snmpst 
when  owner  has  actually  accepted  building,  which  is  not  necessarily  implied  bf 
mere  occupation  thereof.    Boxarth  v.  Dudley,  140. 
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ATTACHMENT.     Sec  Assignment,  I.    Mortoage,  1. 

1.  Wages  of  seamen  on  coasting  voyage  on  Atlantic  coast  subject  to.  White 
T.  DunHf  806. 

2.  Mortgagee  of  goods  attached,  while  in  possession  of  mortgagor,  by  invalid 
attachment,  may  maintain  replevin  against  attaching  officer.  Allen  v.  Wrightf 
808. 

3.  Money  held  nnder  invalid  attachment  may  be  recovered  of  attaching  offi- 
cer in  action  for  money  had  and  received.     Id, 

4.  Lien  acquired  by  attachment  of  easily  removable  property  is  lost  by 
neglect  to  retain  possession.     77u>mp»on  v.  Baker,  141. 

5.  Where  attachment  is  only  of  interest  of  co-tenant,  sale  of  whole  article 
is  unlawful.    Id, 

6.  Officer  may  break  into  shop  or  other  building  not  connected  with  dwell- 
ing-house, in  order  to  serve  process  of  attachment,  provided  he  first  asdcs  ad- 
mission, if  any  person  is  present  to  grant  it,  and  is  refused.  Clark  v.  Wilson, 
415. 

7.  He  is  not  obliged  to  first  seek  elsewhere  for  chattels  to  attach.     Id, 

8.  Assignment  in  good  faith  of  wages  to  be  earned  under  existing  contract, 
is  valid  against  subsequent  garnishment,  provided  garnishee  have  such  notice 
of  assignment  as  will  enable  him  to  disclose  it  in  his  affidavit.  Tiemay  v.  Mc- 
Garity,  620, 

9.  Levy  of  attachment  for  debt  of  grantor  upon  lands  fraudulently  conveyed 
gives  lien  which  is  not  disturbed  by  decree  setting  aside  conveyance  and  sub- 
jecting property  to  sale  for  payment  of  judgment  recovered  after  levy.  Mc- 
Kinney  v.  Dank,  70. 

10.'  B.'s  funds  on  deposit  in  bank  were  attached.  The  bank,  as  garnishee, 
showed  that  deposit  was  in  name  of  "  B.,  agent ;"  and  that  it  knew  nothing 
of  any  principal.  It  appearing  that  no  one  had,  as  principal,  ever  claimed  the 
deposit,  Held,  that  bank  was  liable  as  garnishee.     Proctor  v.  Greene,  416. 

11.  The  Maryland  Act  of  1876,  ch.  285,  prescribed  a  mode  in  which  the 
claimant,  by  filing  petition  and  giving  bond,  might  procure  discharge  of  pro- 
perty levied  on.  Held,  I .  That  upon  trial  of  issue  joined  upon  such  claim, 
the  question  of  damages  as  well  as  right  of  property  \6  to  be  settled.  2. 
That  petition  need  not  in  terms  claim  damages.  3.  That  requirement  by  said 
act  of  a  bond  in  *'  double  the  appraised  value,"  &c.,  necessitates  an  appraise- 
ment wherever  there  is  claim.  4.  That  taking  bond  in  less  than  amount 
prescribed,  does  not  defeat  claimant's  recovery  nor  prevent  inquiry  of  damages. 
Turner  v.  Lytle,  839. 

12.  Whether  claimant,  knowing  of  levy  and  seizure,  is  compelled  to  resort 
to  this  method  of  asserting  his  rights,  qvuxre  f    Id, 

ATTORNEY.     See  Evidence,  4. 

1.  Is  liable  for  fees  for  service  and  entry  of  his  writs,  and  neither  servmg 
officer  nor  clerk  is  required  to  perform  the  services  without  prepayment.  Til- 
ton  V.  Wright,  466,  and  note, 

2.  Compromise  of  suit  by  attorney  with  apparent  authority  binds  client, 
unless  so  unfair  as  to  put  other  party  on  inquiry  or  imply  fraud.  Black  v. 
Rogers,  70. 

3.  May  contract  for  contingent  fee,  and  such  agreement  does  not  make  him 
party  to  action,  or  render  evidence  admissible  of  his  personal  treatment  of 
opposite  x)arty.     Gilchrist  v.  Brande,  620. 

4.  Where  property  is  conveyed  to  attorney  in  trust,  without  his  professional 
advice,  and  he  mortgages  same  for  purpose  of  raising  money  which  he  claims 
is  due  him  from  cestui  que  trust,  and  afterwards  sells  the  property  and  appro- 
priates proceeds  to  his  own  use,  he  cannot  be  summarily  disbarred,  but  injured 
party  must  be  left  to  his  remedy  by  suit.     People  v.  Appleton,  476. 

5.  In  exceptional  cases  attorney's  misconduct  in  his  private  capacity  may  be 
of  so  gross  a  character  as  to  require  his  disbarment.    Id, 

AUCTION  SALES.    See  Auoiion  Sales,  I. 

AWAHD.    See  Limitations,  Statute  of,  10. 

BAIL. 

Where  bail  in  criminal  case  could  not  reasonably  anticipate  and  prevent 
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defaalt,  and  with  proper  diligence  find  and  surrender  bis  principal  after  default 
before  death,  proper  case  is  made  for  coart,  in  its  discretion,  to  relieve  surety. 
^ate  T.  Traphagen,  543. 

BAILMENT. 

1.  PlaintiflT  delivered  bonds  to  bank  and  receired  this  writinir :  **  ReoeiTed 
of  J.  D.  Whitney  |4000  for  safe  keeping  as  special  deposit.  J.  M.  Waite,  C.** 
Beld,  that  bank  was  only  liable  for  fraud  or  gross  negligence.  W/atner  r. 
Bank,  683. 

2.  Facts  that  safe  was  left  open  dnring  transaction  of  business  ;  that  there  was 
no  gate  in  passageway  from  rear  of  banking-room  behind  counter,  and  that  only 
one  person  was  left  in  charge  of  bank  about  noon  each  day,  do  not  seem  so 
unusual  as  to  be  accounted  negligence,  much  less  gross  negligence.      Id. 

BANE.     See  Baiuiekt.    Natiok al  Bakks. 

1.  Is  under  no  obligation  to  pay  any  sum  on  check  payable  to  drawer's  order, 
and  by  him  assigned,  when  drawer  has  not  sufficient  funds  in  bank  to  pay 
check  in  full.     Coates  t.  Pretton,  477. 

2.  Three  days  after  an  assignment  for  benefit  of  creditors  the  assignors  gave 
a  check,  dating  it  four  days  before  the  assignment.  Bank,  with  knowledge  of 
assignment,  paid  check  on  day  it  was  given.  Held^  that  bank  was  put  on 
inquiry,  and  that  payment  of  check  was  not  a  defence  as  to  assignee.  Chaffe 
V.  Bank,  477. 

3.  One  buying  stock  of  bank  from  the  bank,  is  entitled  to  rely  uxron  assur- 
ances of  officer  of  bank  as  to  its  financial  condition,  and  if  already  a  stock- 
holder, is  not  bound  to  avail  himself  of  his  right  to  exflmine  the  books  of  the 
bank  ;  but  a  representation  that  stock  is  worth  |100  per  share  is  mere  exprea- 
sion  of  opinion.     Bank  v.  Bvant,  477. 

4.  National  bank  purchasing  its  own  stock  to  protect  itself  from  lofs,  is 
bound  to  sell  same  within  six  months,  and  may  seU  on  credit,  taking  note  with 
stock  as  collateral.    Id» 

5.  Abuse  of  corporate  powers  not  sufficient  defence  to  such  a  note.    Id» 

BANKRUPTCY. 

Debt  contracted  and  payable  in  Canada,  by  resident  of  state  to  resident  of 
Canada,  not  barred  by  discharge  under  U.  S.  Bankrupt  Act,  when  foreign 
creditor  neither  proved  debt,  nor  in  any  way  was  party  to  proceedings,  nor 
had  personal  notice  thereof.     McDougall  v.  Page,  683. 

BILL  OF  LADING.     See  Sbippiito,  I. 

BILL  OP  PAKTICULARS.     See  Phacticb,  3. 

BILL  OF  REVIEW. 

The  time  during  which  Circuit  Court  has  no  control  over  decree  in  conse  • 
quence  of  pendency  of  an  appeal,  does  not  run  against  two  year  limit  for  bringing 
bill  of  review.    Ensminger  v.  Powers,  418. 

BILL  OF  SALE. 

Signature  to  by  mark,  good  without  witness.     Larkin  v.  City,  214.  . 

BILLS  AND  NOTES.  See  Check.  Criminal  Law,  13.  Evidehcb,  18. 
Guaranty.  Husband  and  Wife,  16.  Lihitations,  Statctb  op,  8. 
Mechanics'  Lien.    United  States  Courts,  4. 

I,  Form,  consideration,  ffc. 

1.  Promissory  note,  payable  "on  demand,  or  in  three  years  from  this 
date,*'  with  interest  ''during  said  term,  or  for  such  further  time  as  said  prin- 
cipal sum  or  any  part  thereof  shall  remain  unpaid,"  not  negotiable.  Alahoneg 
V.  Fitzpatrick,  339. 

2.  To  render  defendant  liable  on  note,  he  must  have  been  aware  at  time  of 
signing  same,  or  posAesscd  opportunities,  such  as  a  reasonable,  cautious  man 
would  have  exercised,  of  knowing  that  he  was  signing  note  for  payment  of 
money,  as  represented  by  paper.     Kogel  v.  Toten,  478. 

3.  Mere  addition  of  word  "agent"  does  not  release  drawer  of  bill  from 
porsonal  liability.     Banky,  Cooyt,  215. 
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4.  In  action  on  pramusory  note  it  was  alleged  that  sole  consideration  was 
debt  to  payee,  which  he  had  voluntarily  discharged.  Held^  it  appearing  from 
agreed  facts  that  **  release"  had  been  given,  presumption  was  that  it  was  valid 
inform.     Camer  v.  fianib,  215. 

5.  Debt  voluntarily  released  not  sofficicnt  consideration.    Id, 

6.  The  conclusion  **  witness  our  hand  and  seal''  in  printed  blank  does  not 
alone  make  note  sealed  instrument ;  nor  will  mere  attaching  seal  or  scroll 
without  some  recital.     Brooks  v.  Kiaers^  141. 

.  7.  The  foUowing  instrument  held  negotiable :  **  Sixty  days  after  date  I  pro- 
mise to  pay  C.  Toler  or  order,  $150,  at  either  bank  in  the  city  of  Augusta, 
€ra.,  for  one  end  spring  top  buggy,  harness,  whip  and  mat,  this  day  delivered  to 
me,  upon  the  distinct  understanding  that  the  title  was  not  to  pass  me  until  paid 
for  in  full,  and  he  is  authorized  to^*take  possession  of  same  at  any  time  until 
fully  paid  for."     Howard  v,  SimplciM^lAl, 

8.  In  action  upon  non-negotiable  promissory  note,  payable  to  third  person  or 
bearer,  plaintiff  offered  to  show  that  when  defendant  gave  him  the  note,  he  told 
defendant  it  should  be  in  his  name  or  to  his  order,  and  that  defendant  replied 
''  It  is  all  right,  it  makes  no  difference,  it  is  payable  to  bearer  and  you  can 
collect."     Hdd,  inadmissible.      Whitwell  v.  Winslow,  808. 

9.  Promissory  note  for  oertain  amount,  payable  to  person  named  or  bearer 
"  with  interest  the  same  as  savings  bank  pay,"  is  not  negotiable.    Id. 

10.  In  action  on  following  note  :  '*  For  value  received  as  treasurer  of  the 
town  of  Monmouth,  I  promise  to  pay  D.  M.  Ross  or  order  $160,  in  one  year 
from  date  with  interest.  Wm.  G.  Brown,  treasurer,"  it  was  not  shown  or 
claimed  that  treasurer  was  authorized  by  the  town  to  issue  the  note  on  its  be- 
half. Heldy  that  note  must  be  regarded  as  note  of  Brown.  Ross  v.  Broum, 
416.  « 

1 1 .  One  who  signs  instrument  for  payment  of  moifey  only  (whether  nego- 
tiable or  not),  leaving  amount  blank,  and  intrusts  it  to  another  with  authority 
to  fill  blank  with  agreed  sum,  will,  as  to  third  persons  without  knowledge,  be 
bound  by  act  of  person  to  whom  instrument  was  entrusted,  although  he  fills 
blank  with  larger  sum  than  was  agreed.     Harvester  (7o,  v.  McLecme,  543. 

12.  So  held  where  figures  $45  were  in  upper  left  hand  comer  when  note  was 
sigpned,  and  it  was  delivered  with  understanding  that  $45  should  be  filled  in 
body  of  note,  and  note  was  made  for  $450.    Id. 

13.  Figures  in  comer  were  no  part  of  note  and  unauthorized  change  in  them 
did  not  vitiate  it.    Id, 

14.  One  who  takes  note  of  debtor  for  amount  of  debt  then  past  due,  espe- 
cially if  signed  or  endorsed  by  third  person,  and  payable  at  fiiture  day,  will  be 
presumed  to  extend  time  for  payment  of  debt  until  day  fixed  in  note,  and  such 
extension  makes  creditor  innocent  holder  for  value.    Id, 

n.  Rights  of  Fhrties, 

15.  Payee  of  lost  note,  negotiable  and  payable  to  him  or  bearer,  can  only 
get  relief  in  equity.     Adams  v.  Edmunds,  683. 

16.  Maker  of  note,  transferred  after  it  is  due,  sued  in  name  of  transferree, 
can  only  plead  defences  existing  between  himself  and  payee  growing  out  of 
note  transaction.     Armstrong  v.  Noble^  808. 

17.  Drawee  without  funds  who  pays  bill,  is  entitled  to  be  reimbursed  ;  and 
several  drawers,  some  securities  for  others,  are  alike  liable  to  reimburse  drawee 
in  absence  of  contrary  understanding.     Church  v.  Swope,  71. 

18.  Where  C,  at  time  of  execution^  puts  his  name  on  back  of  bill  payable 
to  S.,  he  becomes,  as  to  drawee,  a  drawer.     Id. 

III.  Endorsement,  acceptance,  ^c, 

19.  In  no  case  payment  unless  expressly  so  agreed;  and  marking  account 
"  paid"  and  signing  same  before  protest,  does  not  constitute  such  an  agreement. 
Weaver  v.  Nixon,  141. 

20.  Endorser  of  paid  note  or  bill  is  liable  as  upon  new  contract,  and  no  notice 
or  demand  is  necessary  to  fix  his  liability ;  he  impliedly  warrants  that  it  is  a 
subsisting  obligation,  genuine,  and  not  tainted  by  illegal  consideration.  Airy 
V.  Nelson^  416. 
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21.  To  render  writer  of  letter  of  credit  liable,  either  upon  implied  aooeptanfie 
of,  or  agreement  to  accept,  drafts  uken  on  faith  of  letter,  drafts  must  be  taken 
for  valuable  consideration.     Skencin  v,  Brigham,  477. 

22.  Promise  to  have  drafts  discounted,  and  to  take  up  notes  on  which  per- 
sons taking  drafts  are  liable  as  indorsers,  not  a  valuable  consideration.    Id, 

23.  If  letter  provides  that  drafts  drawn  under  its  authority  shall  be  used 
only  for  purpose  of  being  discounted  at  particular  bank,  persons  taking  such 
drafts  with  notice  that  they  have  been  offered  to  the  bank  for  discount  and 
refused,  cannot  recover  tliercon.     Id. 

24.  Where  negotiable  draft  with  security  thereon  was  drawn  and  accepted  by 
drawees,  who  held  mortgage  to  secure  advances,  and  received  property  of 
drawer  sufficient  to  pay  draft,  after  negotiation  acceptors  were  absolutely  bound, 
drawer  was  bound  to  pay  if  acceptors  did  not,  and  his  security  was  equally  lia- 
ble with  him.  As  to  bolder,  acceptors  may  be  regarded  as  makers  and  drawer 
as  first  endorser.     Ihrmelee  v.  WiUicanSt  749. 

25.  Where  indulgence  was  granted  to  acceptors  in  consideration  of  payment 
of  eighteen  per  cent,  interest,  and  acceptors  became  insolvent,  eocuri^  was 
released.     Id. 

IV.  Presentment^  fx. 

26.  Presentment  and  protest  of  foreign  bill  must  be  according  to  law  of  place 
where  payable.     Pierce  v.  Indsethf  215. 

27.  Court  will  take  judicial  notice  of  notary's  seal.  Impression  on  paper 
by  die  with  wliich  ink  is  used,  sufficient.     Id, 

BOND. 

1.  One  not  named  in  but  signing  bond  may  be  held  as  an  obligor,  if  an  inten- 
tion to  so  charge  him  clearly  appear.     Partridge  v.  JoneSf  7 1 . 

2.  Voluntary  obligation  on  sufficient  consideration,  not  contravening  poUcT* 
of  law  or  repugnant  to  some  statute,  is  valid  at  common  law,  notwithstanding 
attempt  may  have  been  to  execute  it  pursuant  to  statute  with  terms  of  which 
it  does  not  strictly  comply.     Barnes  v.  Brockman,  808. 

BROKER.     See  Aoekt,  10.    Contbact,  16,  17. 

Right  of  to  recover  advances  on  illegal  contract.    Norton  y.  BUnn^  783,  note. 

CASES  AFFIRMED,  COMMENTED  ON,  OVERRULED,  Etc. 

Castellain  v.  Preston,  168  (L.  R.,  8  Q.  B.  Div.,  613)  ;  reversed.  Outdlain 
V.  Preston,  769, 

Erskine  v.  Adeane,  L.  R.,  8  Ch.  App.  756,  disapproved.  Morgan  v.  Griffith^ 
145. 

Gaylord  v.  Imhoff,  26  Ohio  St.  317,  disting^shed.  Mortley  y.  Flanagan^ 
77. 

Gillet  V.  Railroad  Co.,  55  Mo.  315,  overruled.     Boogher  v.  Atfociation,  78. 

Locke  V.  Williamson,  40  Wis.  277  ;  Bonnell  v.  Jacobs,  36  Id.  59  ;  Pearson 
V.  Martin,  28  Id.  265  ;  Merriam  v.  Field,  39  Id.  578  ;  Aloorehouse  v.  Corn- 
stock,  42  Id.  630,  distinguished.     Olson  v.  Afayer^  287. 

Lyons  v.  Providence  Washington  Ins.  Co.,  13  R.  I.  347,  reversed.  Lywts 
v.  Providence  Washington  Ins.  Co.,  419. 

McLain  v.  Simington,  37  Ohio  St.  484,  followed  and  approved.  Birtridge 
V.  Jones,  71. 

Nicholson  v.  G.  W.  Railroad  Co.,  5  C.  B.  (N.  S.)  436,  distinguished. 
Bat/s  V.  The  Penna.  Co.,  39. 

Plevin  V.  IlershuU,  25  E.  Ch.  21,  distinguished.     Morgan  y.  Kidder,  699. 

Smith  V.  Barclay,  21  Am.  Law  Reg.  408,  overruled.  Barclay  v.  Smitkf 
435. 

Sprague  v.  Rhodes,  4  R.  I.  301,  affirmed.     Gorton  v.  Tiffany.  418. 

Thompson  v.  Ins.  Co.,  104  U.  S.  258,  distinguished.  Ins.  Co.  v.  Dosiv, 
60. 

Union  Ins.  Co.  v.  Chipp,  93  111.  96,  referred  to.    Pierce  v.  Psople,  623. 

CAVEAT  EMPTOR.     See  Judicial  Sali. 

CHARITY. 

1.  English  doctrine  as  to  superstitions  nses  has  never  been  adopted  in  this 
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country,  and  is  inconsidtent  with  the  religions  liberty  gaaranteed  bj  onr  consti- 
tutions.    Kehoe  y.  Kehoe,  655,  and  note, 

S.  A. , '  *  for  the  purpose  of  founding  an  institution  for  the  education  of  youth  it 
8t.  Louis  county,  Missouri/'  granted  property  to  B.  and  his  successors  in  trust 
''for  the  use  and  benefit  of  the  Russell  Institute  of  St.  Louis,  Missouri,*'  with 
directions  to  sell  and  account  and  pay  proceeds,  '*  to  Thomas  Allen,  president 
of  the  board  of  trustees  of  the  said  Russell  Institute,"  whose  receipt  should  be 
a  full  discharge.  Held,  a  valid  charity,  though  institution  neither  established 
nor  incorporated  in  lifetime  of  donor  or  Allen.     Russell  v.  Allen,  839. 

3.  Georgia  code  provider  that  '*  no  person  leaving  a  wife  or  child,  or  descend- 
ants of  a  child,  shall  by  will  devise  more  than  one-third  of  his  estate  to  any 
charitable,  religious,  educational  or  civil  institution,  to  the  exclusion  of  such 
wife  or  child ;  and  in  all  ca^cs  the  will  confining  such  devise  shall  be  exe- 
cuted at  least  ninety  days  before  the  death  of  the  testator,  or  such  devise  shall  be 
void."  Held,  not  to  invalidate  charitable  devise  contained  in  will  executed 
within  ninety  days  of  death,  un/ess  testator  leaves  wife  or  cliild,  or  descend- 
ants of  a  chUd.    Jones  v.  Habersham^  478. 

CHATTEL  MORTGAGE.    See  MoRTOAas,  I. 

CHECK.     See  Bakk,  1 

CITY.    See  Munioipal  Corpobation. 

CIVIL  RIGHTS.    See  Constitutional  Law,  21. 

COLLATERAL  SECURITY.    See  Pledor. 

COLLISION.     See  Admiralty,  IL 

COMMON  CARRIER.    See  Constitutional  Law,  17.    Railroad,  S,  5. 

1.  Is  insurer  of  goods  at  common  law,  and  contract  of  exemption  from  such 
liability,  must  be  founded  upon  some  consideration.   Taylor  v.  R,  R,  Co.,  416. 

2.  Liable  for  baggage  checked  to  point  beyond  and  lost  after  leaving  its  own 
line,  of  passenger  to  whom  it  has  sold  coupon  ticket.  R,  R.  Co.  ▼.  Weaver,  128. 

3.  In  such  a  case  liability  of  defendant  not  aifected  by  ^yment  made  by  or 
release  given  to  the  other  companies.     Id, 

4.  Is  not  liable  in  trover  to  consignor  for  surrendering  goods  entrusted  to 
him  for  carriage,  to  ofiScer,  who  attaches  them  upon  legal  process  against  con- 
signee.    Drench  v.  Trans,  Co,,  808. 

5.  Common  carrier,  in  such  case,  is  not  liable  to  consignor,  after  notice  by 
him  to  hold  goods,  for  not  notifying  officer  or  taking  steps  to  stop  goods  in 
transitu.     Id, 

6.  Freight  discrimination,  based  solely  on  the  amount  shipped,  are  contrary 
to  public  policy ;  disfavored  party  can  recover  excess  with  interest.  Hays  y. 
The  Pmna,  Co,,  39,  and  note, 

7.  State  law  to  prevent  discrimination  in  rates  from  point  within  to  point 
without  the  state  is  not  a  regulation  of  commerce  within  the  Federal  Constitu- 
tion.    People  V.  Railway  Co.,  71, 

8.  Regulation  entitling  persons  purchasing  tickets  before  entering  cars  to 
discount,  is  reasonable,  and  does  not  violate  statute  prescribing  equsi  rates  to 
all.     Swan  v.  Railroad,  71. 

9.  Passenger  ejected  for  non-payment  of  fare  not  entitled  to  carriage  in 
same  train  to  station  beyond,  by  tendering  fare  from  station  at  which  he  was 
ejected.    Id. 

10.  Contract  Uiat  in  case  of  loss,  carrier  shall  pay  specified  sum  will  not, 
without  expressly  so  stipulated,  relieve  carrier  from  liability  for  full  value  of 
goods  lost  through  its  negligence.     Black  v.  Goodrich  Trans.  Co.,  l4l. 

11.  Non-dclivery  of  goods  and  admission  that  same  are  lost  are  presumptive 
evidence  of  negligence.    Id, 

12.  Receiving  goods  for  transportation  beyond  its  own  line  only  responsible 
as  forwarder,  in  absence  of  special  contract.     Railroad  Co,  r,  Myrick^  215. 

13.  Receipt  stated  goods  to  be  "consigned"  to  parties  beyond  terminus; 
and,  after  describing  property,  it  added  *'  for  transportation  *  *  *  to  the  ware- 
hoose  at *'    on  margin  was  ''  ^Notice. — See  rules  of  transportation  on 
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the  back  hereof.''  These  roles  stated  that  companj  would  onlj  act  as  for- 
warder. On  margin  of  receipt  was  notice  that  it  might  be  '*  exchanged  for  a 
throagh  bill  of  lading."  Held,  not  a  throagh  contract.  BaUroad  CS.  t.  Mf- 
rick,  215. 

14.  What  oonstitntes  contract  of  carriage  question  of  general  law.     /dL 

15.  Actions  against  common  carrier  for  breach  of  contract  of  carriage  and 
delivery  of  goods  maj  be  either  ex  contractu  or  ex  delicto;  bnt  same  law  is 
applicable,  and  measure  of  damages  is  equally  a  question  of  law  in  either  case. 
Railroad  Co,  v.  Pwnphreyf  478. 

16.  As  general  rule  measure  of  damages  in  such  cases  is  value  of  goods  at 
place  of  destination,  with  compensation  for  actual  loss,  which  is  natural  and 
proximate  consequence  of  act ;  loss  sustained  by  plaintiff  in  general  business 
is  not  within.     Id. 

17.  Common  carriers  dcnver  property  at  their  peril ;  it  is  their  duty  to  be 
diligent  to  secure  delivery  to  person  entitled,  and  they  can  refuse  delivery  until 
reasonable  evidence  is  furnished  that  party  claiming  is  party  entitled.     Id, 

CONDITIONAL  SALE.    See  Sale,  4.    Trotbb,  S. 

CONFLICT  OF  LAWS.  See  Common  CARitxaR,  14.  Cobforatiov,  22.  Iir- 
80LVENT  Law,  5.    Municipal  Corforation,  7. 

1.  Contract  of  married  woman,  made  in  one  state  and  valid  there,  is  to  be 
held  valid  in  another  ^tate.     Holmes  v.  Reynolds^  620. 

2.  Bond  was  executed  in  New  York  to  indemnify  against  loss  on  bond  en- 
tered into  in  Louisiana ;  a  pre-existing  liability  entered  into  without  request 
was  sole  considerution,  and  was  by  law  of  Louisiana  sufficient,  by  that  of  New 
York  insufficient ;  Held,  that  the  law  of  Louisiana  governed.  IMtckoad  v. 
Norton,  72.' 

S.  Divorce  in  one  state  where  jurisdiction  depends  entirely  upon  residence 
there  of  party  applying,  at  suit  of  husband  against  wife  residing  in  another 
state,  who  was  not  personally  served  and  did  not  appear,  but  was  ignorant  of 
action  until  after  judgment,  is  not  a  bar  to  a  subsequent  action  by  wife  in  her 
state  for  divorce,  alimony,  &c.,  especially  where  first  judgment  was  based  upon 
alleged  cause,  false  in  fact.     Cook  t.  Cook,  142. 

CONSIDERATION.     See  Bills  and  Notes,  4,  14,  21.     Common  Carsisii,  1 
Contract,  18,  19,  21.     Criminal  Law,  13.     Errors  and  Appeals,  8. 
GiPT,  3.    Interest,  8.    Husband  and  Wipe,  11. 

Part  pajrmcnt  of  note  after  maturity  no  valid  consideration  for  extension  of 
time.     Petty  v.  Douglass,  488. 

CONSTITUTIONAL  LAW.  See  Common  Carrier,  7.  Criminal  Law,  27. 
Eminent  Domain.  Insolyenct,  4.  Insurance,  1.  Municipal  Cor- 
poration, 9,  14,  20.  Pilotage,  1.  United  States,  8,  4.  Usurt,  1. 
Will,  14. 

1.  Act  prohibiting  manufacture  or  sale  of  oleomargarine,  &c.,  constitutionaL 
State  V.  Addington,  683. 

2.  State  enactments  regulating  commerce  between  states  not  unconstitutional 
unless  conflicting  with  regulations  of  congress  on  same  subject.     Id. 

3.  For  the  purpose  of  promoting  public  welfare,  legislature  has  power  to  re- 
gulate or  forbid  sale  of  patented  articles,  to  same  extent  as  articles  not  patented, 
if  no  discrimination  is  made.     Ihlmer  v.  State,  684. 

4.  Defendant  was  authorized  by  charter  granted  in  Illinois,  to  run  ferry  between 
St.  Louis  and  East  St.  Louis ;  one  of  incorporating  acts  provided  *'  that  the 
ferry  established  shall  be  8u1]|ect  to  the  same  taxes  as  are  now,  or  hereafter  may 
be,  imposed  on  other  ferries  within  this  state  and  under  the  same  regulations 
and  forfeitures.*'  Held,  that  ferry,  having  only  one  landing  in  Illinois,  was 
subject  to  same  taxation  as  ferries  wholly  within  the  state  ;  and  that  most  that 
can  be  claimed  is  that  company  is  exempt  from  other  taxation  and  exactions 
than  such  as  were  imposed  on  like  property  similarly  situated.  Ferry  Co.  v. 
East  St.  Louis,  684. 

5.  There  was  proviso  in  charter  that  nothine  therein  should  interfere  with 
police  power  of  municipal  corporations.    Held,  that  imposition  of  license  fee 
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of  $100  per  boat  bj  city  of  Bast  St.  Looif  waa  within  the  provifo,  and  was 
not  a  regulation  of  commerce  or  dnty  of  tonnage  within  U.  S.  Constitution. 
Ferry  Co,  t.  Eatt  Si.  Louit,  684. 

6.  Enrolment  and  licensing  of  boats  under  U.  S.  laws  did  not  exclude  right 
to  impose  license  in  question.    Id, 

7.  1st  and  2d  sections  of  CiTil  Rights  Act,  passed  March  1st,  1875,  are  nn« 
constitutional  as  applied  to  states.     U.  S.  v.  Stanley^  790. 

8.  Fourteenth  Amendment  is  prohibitory  upon  states  only,  and  under  it 
congress  can  only  pass  legislation  corrective  of  state  laws  or  acts.    Id, 

9.  Thirteenth  Amendment  relates  only  to  slavery  and  involuntary  serriindo : 
the  denial  of  equal  accommodations  in  inns,  public  conreyances  and  places  of 
public  amusement  imposes  no  badge  of  slavery  or  involuntary  servitude,  but  at 
most  infringes  rights  which  are  protected  from  state  aggression  by  Fourteenth 
Amendment.    Id. 

10.  Whether  congress,  under  commercial  power,  may  pass  laws  securing  to 
all  persons  equal  accommodations  on  lines  of  public  conveyance  between  two  or 
more  states,  undecided.     Id. 

11.  Constitution  does  not  require  that  title  of  f£t  should  contain  synopsis  of 
law,  but  that  act  should  contain  no  matter  variant  from  title.  Howell  v. 
State^  749. 

12.  State  officers  cannot  be  compelled  by  conns,  as  against  political  power 
of  state,  to  levy  and  collect  certain  annual  tax,  and  apply  same  to  payment  of 
certain  debts  of  state,  in  accordance  with  its  contracts.     JState  v.  Jumel^  749. 

13.  Changes  in  form  of  action  and  modes  of  proceeding  do  not  amount  to 
impairment  of  contract,  if  adequate  and  efficacious  remedy  is  left  or  substituted, 
^.n^oni  V.  Greenhow,  749. 

14.  Legislature  possesses  every  power  not  delegated  to  some  other  depart- 
ment, or  expressly  denied  to  it  by  constitution.     Winch  v.  Tobin,  809. 

15.  Act  providing  that  court  of  chancery  may  hear  and  determine  bills  to 
quiet  title,  Ac.,  where  lands  are  unimproved  and  unoccupied,  is  not  in  violation 
of  constitutional  guaran^  of  trial  by  jury.     Gage  v.  Eunng,  809. 

16.  Where  jurisdiction  is  bestowed  upon  court  of  chancery  in  case  where 
there  existed  before  adoption  of  constitution  a  remedy  at  law,  under  which  was 
given  right  of  trial  by  jury,  it  is  presumed  such  a  trial  would  be  allowed,  if 
asked,  on  trial  in  chancery.    Id. 

17.  Act  of  the  state  legislature  to  control  and  regelate  shipment  of  freight 
to  points  in  other  states  is  unconstitutional.  Carton  v.  R.  R,  Co.^  373,  and  note, 

18.  Inter-state  contract  of  shipment  is  entire,  and  such  laws  as  above,  of 
state  where  made,  do  not  enter  into  it.  State  may  regulate  charges  on  ship- 
ments of  goo^s,  by  statutes  not  unconstitutional  as  regulations  of  conamerce, 
and,  in  absence  of  congressional  legislation,  such  laws  cannot  be  regarded  as 
encroaching  on  authority  of  general  government.     Id, 

19.  Such  regulations  of  commerce  only  as  impose  burdens  and  restrictions 
arc  forbidden.     Id, 

'  20.  When  municipal  corporation  enters  into  contract,  legislature  cannot  im- 
pair its  taxing  power,  as  to  such  contract,  nor  right  to  mandamus  to  compel 
exercise  of  such  taxing  power  in  favor  of  the  contractor.  Assessors  v.  Staie^  142. 

21.  Sec.  5519  Rev.  Stat,  making  criminal  a  conspiring  or  going  in  disguise 
"  for  the  purpose  of  depriving,  either  directly  or  indirectly,  any  person  or  class  of 
persons  of  the  equal  protection  of  the  laws,''  Ac.,  is  unconstitutional.  United 
States  V.  Harris,  280. 

22.  An  inspection  law  within  art.  1,  sect.  10  of  the  Constitution  of  the  U.  S., 
need  not  provide  for  inspection  as  to  quality  of  article  to  be  exported :  not 
unconstitutional  if  inspection  extends  only  to  form  and  dimensions  of  package. 
Turner  v.  State,  198,  and  note, 

23.  State  may  lawfully,  by  such  inspection  law,  require  articles  to  be  brought 
to  state  warehouses  to  be  inspected.     Id, 

24.  Imposition  upon  such  article,  when  exported,  of  tax  to  meet  expenses  of 
inspection  not  unlawful  discrimination  between  state  buyer  and  exporter.    Id. 

25..  Whether  it  is  not  exclusively  the  province  of  congress  to  decide  whether 
duty  under  inspection  law  is  excessive,  quaere.    Id, 
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26.  State  statute  imposing  tax  on  every  passenger  from  foreign  oonntiy, 
landing  in  port  of  New  York,  who  is  not  United  States  citizen,  and  holdiog 
vessel  which  brings  him  liable  for  tax,  is  unconstitational.  New  York  v.  Com- 
pagnit  Genercdej  544. 

27.  In  absence  of  legislation  by  congress,  state  has  full  power  to  legislate  in 
regard  to  rivers  within  its  borders,  and  also  to  exercise  all  necessary  police 
regulations.  This  latter  power  embraces  the  construction  of  roads,  canals, 
bridges,  &c.,  and  can  be  exercised  more  wisely  by  states  than  by  distant 
authority.     Transportation  Co,  v.  Chicago,  544. 

28.  When  state's  power  is  exercised  so  as  unnecessarily  to  obstruct  naviga- 
tion of  river,  congress  may  interfere  and  remove  obstruction.     Id, 

29.  Coustitution  of  Greorgia  provides  that  "  the  General  Assembly  shall 
have  no  power  to  grant  corporate  powers  and  privileges  to  private  companies, 
except,  &c.  *  *  *  But  it  shall  prescribe  by  law  the  manner  in  whidi  such 
powers  shall  be  exercised  by  the  courts."  Held,  not  to  take  away  power  to 
amend  charters  of  existing  corporations.     Jones  v.  Habershamy  479. 

30.  One  state  cannot  create  a  controversy  with  another  state  within  meaning 
of  that  term  as  ased  in  judicial  clauses  of  Constitution  of  United  Statf«,  by 
assuming  prosecution  of  debts  owing  by  another  state  to  its  citizens.  JVev 
Hampshire  v.  Louisiana,  479. 

31.  Constitution  of  New  Jersey  provides :  "To  avoid  improper  influences 
which  may  result  from  intermixing  in  one  and  the  same  act  such  things  as  have 
no  proper  relation  to  each  other,  every  law  shall  embrace  but  one  object,  and 
that  shall  bo  expressed  in  the  title.''  Held,  that  the  powers,  however  varied 
and  extended,  which  a  new  township  may  exercise  constitute  but  one  object 
which  is  fairly  expressed  by  title  showing  nothing  more  than  legislative 
purpose  to  establish  such  township.     Montdair  v.  Ramsdell,  480. 

32.  An  act  authorizing  individual  to  dispose  of  his  property  by  lottery,  not> 
withstanding  general  statute  prohibiting,  under  penalty,  such  a  lottery,  is  not 
violation  of  provision  of  Bill  of  Rights  that  no  man  is  entitled  to  exclusive 
public  emoluments  or  privileges,  but  in  consideration  of  public  services.  Com' 
numwealth  v  Whips,  443,  and  note, 

33.  The  word  "privilege"  in  Bill  of  Rights  means  public  privilege,  and 
not  mere  privilege  for  exercise  of  private  right.     Id, 

34.  Right  to  grant  such  privileges  in  absence  of  such  a  constitutional  pro- 
yision  as  above.     Id.,  note, 

35.  While  Georgia  constitution  provides  that  private  property  shall  not  be 
taken  or  damaged  unless  compensation  be  first  paid,  yet  where  owner  permitted 
company  to  build  its  road  through  his  land  and  appropriate  timber  thereon 
without  objection  until  entire  road  had  been  completed,  his  property  fonning 
bat  a  small  fraction  thereof,  ho  could  not  then  enjoin  use  of  entire  road  nntU 
he  is  paid.     Griffin  v.  Railroad  Co.,  340. 

36.  Statute  imposing  upon  life  insurance  companies  annnal  excise  tax,  "  to 
be  determined  by  assessment  of  the  same  upon  a  valuation  equal  to  the  aggre- 
gate net  value  of  all  policies  in  force  on  the  31st  day  of  Dumber  then  next 
preceding,  issued  or  assumed  by  such  corporation  or  association,  and  held  by 
residents  of  the  Commonwealth,  at  the  rate  of  one-half  of  one  per  cent,  per 
annum,"  is  constitutional.    Ins  Co,  v.  Commonwealth,  340. 

37.  A.  was  sentenced  to  twenty-five  years'  imprisonment  on  his  plea  of  guilty 
of  murder  in  second  degree,  which  sentence  was,  on  his  appeal,  reversed  and 
set  aside.  At  time  of  commission  of  homicide  this  conviction  was  an  acqnital 
of  munler  in  the  first  degree,  but  that  law  was  changed  before  the  plea  of 
guilty.  Held,  that  new  law  was,  as  to  this  case,  ex  poet  faelo,  and  that  A. 
could  not  be  again  tried  for  murder  in  the  first  degree.     King  v.  State,  S40. 

38.  Distinction  between  retrospective  laws,  affecting  remedy  or  mode  of 
procedure  and  those  operating  directly  on  the  offence^  held  unsound  where,  in 
latter  case,  they  affect  to  his  serious  disadvantage  any  substantial  right  which 
accused  had  under  law  as  it  stood  when  offence  was  committed.    Id, 

CONTEBiPT.    See  Prohibition,  8. 

CONTRACT.     See  Admiraltt,  6.    Assionvbnt,  5.     Assumpsit.     Bill  of 
Salb.    Common  Carrxbr,  10,  13.    Conflict  of  Laws,  1,  2.    Constitu* 
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TioNAL  Law,  )2,  13,  18.  Corporatioit,  23.  Dbbtor  axd  Creditor,  1. 
Dked,  4.  Duress,  1.  Equity,  4,  16.  Evidence,  12.  Insurance,-  IS. 
Interest,  1.  Master  and  Servant,  3,  4.  Pilotage,  S,  4.  Railroad, 
9.    Rescission.     Shifpino,  2.    Telkoraph.     Usury,  2.     Will,  8. 

1.  Release  from  contract  to  marry  guod  consideration  for  promise  to  paj 
money.     Snell  v.  Bray,  142. 

2.  Where  reward  is  offered  with  no  restrictions,  one  who  performs  the  act 
with  a  view  of  obtaining  the  reward  need  not  give  notice  of  that  fact  to  person 
making  offer,  as  a  condition  precedent  to  recovery.     Reif  v.  IhgCf  142. 

3.  Fireman  rescaing  a  person  at  great  peril  is  not  precluded  from  claiming 
reward  on  ground  that  act  was  in  line  of  his  duty.     Id, 

4.  Non-patentable  improvement  is  not  subject  of  exclusive  property. 
Albright  v.  Teas,  750. 

5.  Covenant  by  which  covenantor  restrains  himself,  generally  and  absolutely, 
from  exercising  bis  skill  and  knowledge,  is  void.     Id. 

6.  Agreement  for  valuable  consideration,  to  interfere  to  bring  about  marriage 
between  others,  is  void.     Johnson  v.  Hunt,  777,  and  note, 

7.  Where  there  has  been  failure  to  do  the  thing  in  alternative  agreement  to 
do  or  pay,  the  money  must  be  paid.     Pennsylvania  Railroad  Co.  v.  Reichert,  72. 

8.  Breach  of  to  support  another  for  life,  where  such  that  it  may  be  treated 
as  absolutely  broken,  entitles  to  damages  for  whole  value  of  contract.  Ihrker 
V.  Russell,  216. 

9.  Agreement  to  extend  time  for  payment,  if  interest  be  paid  in  advance, 
and  security  given,  requires  tender  of  interest  and  security  to  avail  defendant. 

miliainsY,  Wright,  143. 

10.  If  Agent  of  one  of  parties  has,  in  prosecution  of  illegal  enterprise  for 
his  principal,  received  money  or  other  property  belonging  to  his  principal,  he 
is  bound  to  turn  it  over.     Norton  v.  Blinn,  783,  and  note. 

11.  Where  plaintiff  received  a  more  expensive  press  than  he  supposed  ha 
had  ordered,  but,  it  being  late  in  the  season,  and  his  customers  pressing  him, 
set  the  press  up  and  used  it,  ffeld,  that  he  had  accepted  it.  Dennis  v.  Stough- 
ton,  810. 

12.  When  it  is  intention  of  parties  that  there  shall  be  no  delivery  of  the 
commodities,  but  that  transactions  shall  be  adjusted  and  settled  by  payment  of 
differences,  such  contracts  are  void.     Cobb  v.  PreU,  609,  and  note. 

13.  It  is  duty  of  courts  to  scrutinize  very  closely  contracts  for  future  deliv- 
ery, and  if  circumstances  throw  doubt  upon  question  of  intention  of  parties,  it 
is  not  too  much  to  require  party  claiming  rights  under  such  contract  to  show 
affirmatively  that  it  was  made  with  view  to  actual  delivery.     Id. 

14.  Money  placed  in  hands  of  third  person  by  vendor  and  purchaser  of 
lands,  under  agreement  to  pay  out  of  it  assessments  and  taxes,  can  not  be  re- 
covered by  vendor  upon  procuring  assessment  to  be  set  aside.  Such  agreement 
held  to  be  for  indemnity  of  purchaser  against  liability  to  pay  for  improvement. 
Cross  V.  Hayes,  544. 

15.  By  written  contract  plaintiffs  agreed  to  finish  two  stores,  *'  and  also  to 
finish  front  part  oj  the  basement,  with  the  stairway  going  up  to  the  second  story, 
and  also  the  outside  two  cornices. '*'  Im  action  to  recover  for  extra  work  on 
inside  of  front  basement  wall,  held,  that  extrinsic  evidence  was  admissible  to 
aid  in  construction  of  contract,  and  that  upon  such  evidence,  it  was  for  jury 
to  determine  whether  work  in  question  was  covered  thereby.  Bedard  v,  Bon^ 
vilUy  544. 

16.  Evidence  that  overwhelmingly  large  proportion  of  all  contracts  for  sale 
of  produce  at  Chicago  Board  of  Trade,  are  mere  settlements  of  differences, 
not  sufficient  to  justify  jury  in  presuming  that  such  was  nature  of  transaction 
in  any  particular  case.     Rountree  v.  Smith,  416. 

17.  Where  plaintiffs  do  not  sue  on  such  contracts  but  for  services  as  brokers 
and  money  advanced,  though  it  is  possible  they  might,  under  some  circum- 
stances, be  so  connected  with  immorality  of  contract  as  to  be  affected  by  it  if 
proved  ;  they  are  certainly  not  in  same  position  as  party  suing  for  enforcement 
of  original\greement.     Id. 

18.  Agreement  to  pay  sum  to  heir  at  law,  who  gets  nothing  by  will,  in  con- 
sideration of  his  forbearing  to  contest,  by  executor  whose  wife  and  daughter 
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are  legatees,  is  yalid,  if  heir  can  shovr  he  honesUj  tbonght  he  had  good  and 
reasonable  ground  for  making  claim,  and  honestlj  and  in  good  faith  intended 
to  oppose  will :  he  is  neither  bound  to  allege  or  prove  undue  influence.  BeUam 
T.  SowUs,  810. 

19.  Where  corporation  is  formed  and  succeeds  to  business  of  partnership 
and,  as  part  of  consideration  of  business  and  assets  of  firm,  assumes  its  debts 
and  liabilities,  the  promise  to  pajr  such  debts  is  founded  on  sufficient  considera- 
tion, and  firm  creditor  may  maintain  action  against  corporation,  especially 
when  continued  in  same  employment  out  of  which  debt  arose.  Lithograpksmg 
Co,  V.  Kerting^  809. 

20.  Several  insurance  companies  united  in  resisting  claims  made  on  their 
respective  policies,  and  appointed  a  committee  '*  with  full  power  and  authority 
to  employ  counsel  and  attorneys  to  appear  for  said  companies  and  each  thereof.** 
Each  company  was  to  pay  its  proportion  of  costs,  fees  and  expenses,  and  com- 
mittee was  authorized  to  make  pro  rota  assessments.  Held^  that  attorney  em- 
ployed by  said  committee  could  not  hold  companies  jointly  liable  for  his  fees. 
Ins,  Co,  V.  Treaduyell,  620. 

21.  Where  plaintiff  was  misled  by  selectman  of  town  into  supposing  that 
notice  of  injuries  received  by  him  through  insufiiciency  of  highway,  might  be 
given  in  thirty  instead  of  twenty  days,  and  gave  the  notice  outside  of  the 
twenty  but  within  the  thirty  days ;  and  at  a  legally  warned  meeting  of  voters  of 
town,  plaintiff  presented  his  claim,  insisting  that  defect  in  notice  could  not  be 
taken  advantage  of,  and  thereupon  town  voted  to  pay  him  $200.  Hddi  that 
there  was  no  consideration  for  vote.     Gregg  v.  Tbum,  810. 

22.  Contract  for  employment  of  salesman  for  series  of  years,  provided  that 
he  should  be  paid  for  his  services  annually  a  sum  equal  to  one-fifth  of  net 
profits  of  business,  which  sum  it  was  guaranteed  should  not  be  less  than  $7500. 
The  contract  further  provided  for  deducting  total  expense  and  losses  from  gross 
profits,  for  charging  the  house  ten  per  cent,  and  interest  on  certain  goods  manu- 
factured elsewhere,  and  that  salesman  was  not  to  be  regarded  as  partner.  HMy 
that  in  absence  of  special  agreement  or  custom  to  contrary,  employers  could 
not  charge  in  expense  account  interest  on  temporary  loans.    Sdz  v.  ^ue/,  281. 

23.  In  such  a  case  the  compensation  of  salesman  will  not  be  estimated  as 
part  of  the  expenses  to  be  deducted  from  the  gross  profits.    Id, 

COPYRIGHT.    See  Injunction,  8. 

CORPOBATION.  See  Constitutional  Law,  29.  Contract,  19.  Debtor 
AND  Creditor,  2.  Equity,  8.  Evidence,  4.  Libel,  1.  Mastekand 
Servant,  10.     Railroad.    Removal  ov  Causes,  S,  4. 

1.  Can  be  sued  for  malicious  prosecution.     Booqher  v.  Associatumy  72. 

2.  May  assign  for  benefit  of  creditors.     Schockley  v.  Fisher,  72. 

3.  But  insurance  company,  after  k  has  violated  insurance  laws,  cannot  thus 
withdraw  itself  from  control  of  insurance  department.    WUliams  v.  Ins.  Co,,  73. 

4.  Single  stockholder  can  only  sue  to  protect  property  of,  after  refusal  of 
directors  so  to  do.     City  v.  Dean,  216. 

5.  Volunteer  fire  company  though  chartered,  had  no  stock,  and  its  property 
was  acquired  by  donation.  Only  compensation  of  members  was  relief  from 
jury  and  militia  duty.  Member  died,  and  fifteen  years  afterwards  his  heirs 
claimed  an  interest  in  fund  arising  from  sale  of  company's  property.  H^d, 
that  they  had  no  right  to  participate  in  fund,  before  or  after  dissolution  of  cor- 
poration.    Mason  v.  Hre  Co,,  216. 

6.  Corporation  de  Jado,  trading  and  obtaining  credit  i^  such,  is  estopped 
from  denying  its  charter  and  name,  especially  after  judgment.  Ice  Co,  v. 
Ihrter,  216. 

7.  Conversion  of  corporation  de  facto  into  one  de  jure^  does  not  exempt  pro- 
perty held  in  latter  character  from  liability  to  obligations  of  former.     Id. 

8.  Private  corporation,  where  creditors  not  affected,  mi^  in  ^ood  faith  and 
without  fraud,  purchase  its  own  stock,  and  hold,  reissue  or  retire  the  same. 
Clapp  V.  PiBterson,  72, 

9.  Creditors  of  corporation  have  lien  in  equity  on  capital  stock,  which  will 
avail  them  except  as  against  holders  who  have  taken  it  bonajide  for  valuable 
consideration,  and  vrithout  notice.    Id, 
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10.  Creditor  cannot  hold  as  partners  members  of  company  with  which  he  has 
dealt  as  corporation,  both  parties  believing  it  to  be  so.     Dank  y.  Ihdyet^  143. 

11.  It  must  appear  in  record  of  judgment  against  foreign  corporation  which 
has  not  appeared,  that  it  was  engaged  in  business  in  this  state.  St.  Clair  v. 
Cox,  148. 

12.  Bosiness  corporations  are  liable  for  frauds  and  wrongs  of  agents,  as 
individual  principals  would  be  in  like  circumstances.  Bailroad  Co,  t.  Bank, 
750. 

IS.  Sale  to  corporation  maj  be  rescinded  where  credit  therefor  was  given 
on  strength  of  false  and  fraudulent  contemporaneous  representations  of  officers  as 
to  its  solvency  and  prosperity.     Cardy  v.  Rubber  Co.,  750. 

14.  Joint  stock  company  has  no  inherent  right  to  remove  directors  appointed 
for  definite  period,  before  expiration  thereof.     Hotel  Co,  v.  Hampson,  750. 

15.  If  articles  of  association  contain  no  power  to  remove  directors  before 
expiration  of  period  of  office,  but  authorize  shareholders,  by  special  resolution, 
to  alter  any  of  the  articles,  there  must  be  special  separate  resolution  altering 
articles  so  as  to  give  power  to  remove  directors  before  resolution  of  remov^ 
can  be  passed.    Id, 

16.  Charter,  read  in  connection  with  general  laws,  is  measure  of  powers  of 
corporation,  but  whatever,  under  these,  may  fairly  be  regarded  as  incidental  to 
objects  for  which  corporation  is  created,  is  not  to  be  taken  as  prohibited. 
Railroad  Co,  v.  Steamboat  Co,,  281. 

17.  Charter  of  street  railway  company,  silent  as  to  character  of  motive 
power,  will  be  intended  as  giving  right  to  use  the  kind  most  conducive  to  best 
interests  and  safety  of  public,  and,  at  time  of  passing  charter,  in  ordinary  use. 
Railway  Co.  v.  Toum  of  Lake  View,  417. 

18.  Where  foreign  corporations  engage  in  business  in  state  whose  laws  pro- 
yide  that  they  may  be  summoned  by  process  served  upon  agent  in  charge 
thereof,  they  are  "  found''  in  district  where  agent  is  doing  business,  within  the 
meaning  of  Act  of  Congress  of  March  3d  1875,  and  may  be  served  in  that 
manner  in  suits  brought  in  United  States  courts.  McCoy  v.  RaUroad  Co., 
725. 

19.  Where  shares  of  capital  stock  are  issued  to  original  subscribers  as  full 
paid,  and  are  sold  as  such,  purchaser  in  good  faith  cannot  be  held  liable  to 
creditor  of  corporation  in  value  of  stock,  as  for  unpaid  instalments.  Brant  v. 
Ehlen,  341. 

20.  Corporation  may  receive  in  payment  of  shares,  any  property  which  it 
may  lawfully  purchase,  and  so  long  as  transaction  stands  unimpeachcd  for  fraud, 
courts  will  treat  as  payment  what  parties  have  so  regarded,  and  this,  too,  in 
cases  where  rights  of  creditors  are  involved .    Id, 

21.  By  state  statute,  stockholders  of  corporation  at  its  dissolution  are  liable 
for  its  debts ;  but  it  is  provided  that  no  person  holding  stock  as  collateral 
security  shall  be  so  liable.  Held,  1.  That  pledgees  of  the  corporation  are 
within  the  exemption.  2.  That  -certificates,  absolute  on  their  face,  issued  to 
creditor  as  collateral  or  in  trust,  may  be  shown  to  be  so  held  by  evidence  in 
pais.  3.  That  voting  on  such  stock  does  not  estop  holder  from  showing  that 
he  only  holds  it  as  collateral.     Burgess  v.  Seligman,  341. 

22.  The  state  court,  after  the  transaction  arose,  and  after  the  Circuit  Court 
had  decided  the  case,  made  a  contrary  decision  against  same  stockholders,  hold- 
ing that  pledgees  of  the  corporation  were  liable.  Held,  That  U.  S.  Courts  are 
not  bound  to  follow  the  decision  of  the  state  court.     Id, 

23.  Agreement  of  one  stockholder  with  another,  in  consideration  of  money, 
to  vote  for  certain  person  as  manager,  and  for  increase  of  salaries,  is  void, 
unless  assented  to  by  all  the  stockholders ;  whether  valid,  if  so,  qtuiere  f  Wood- 
ruff' V.  Wentwortk,  342. 

24.  Granting  clause  of  deed,  record  of  which  was  offered  in  evidence,  was 
as  follows :  "  Know  all  men  by  these  presents  that  the  W.  B.  Land  Company, 
by  S.  H.  president,  and  T.  8.  C.  secretary,  ♦  *  ♦  has  granted,*'  Ac.  Attesta- 
tion clauseiand  signatures  were:  "In  witness  whereof,  we  hereunto  subscribe 
our  names^nd  affix  our  seals."  Signed  "8.  H.,  president,  (Scroll);  T.  S. 
C,  secretary  (Scroll);  W.  K.  Land  Company  (Scroll)."  Certificate  of  ac- 
knowledgment stated  that  8.  H.,  president,  and  T.  8.  C,  secretary,  "  ac- 
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knowledged  that  they  executed  and  delivered  the  same  as  their  TolnntarT  act 
and  deed/'  Udd^  that  one  of  seals  would  be  presnmed  to  be  seal  of  corpora- 
tion and  that  deed  was  deed  of  corporation.  City  of  Kanscu  t.  Railroad 
Co,,  684. 

25.  S.  conveyed  to  C.  certain  property  npon  special  tnist  to  secure  debts  of 
S.,  and  subsequently  transferred  to  C.  his  stock  in  Q.  Co.  as  *' pledge  and 
collateral  security  '*  to  secure  performance  by  S.  of  conditions  of  trust  deed ; 
after  breach  of  these  conditions,  C.  filed  bill  in  equity,  asking  for  receiver  and 
alleging  mismanagement  through  which  it  had  become  impracticable  to  sell 
stock  pledged  for  sum  commensurate  with  its  value.  Held,  that  C,  as  pledgee 
of  majority  of  stock  for  benefit  of  the  S.  creditors,  was  equitable  creditor  and 
entitled  to  protection  of  court,  and  that  the  thing  in  litigation  was  not  the 
stock  itself  but  the  property  of  the  Q.  Co.     Chtifee  v.  Quidnick  Co,^  545. 

COSTS.     See  Executors  and  Administrators,  1.    Judoment,  1. 
CO-TENANTS.     See  Attachmbht,  5. 

COUNTY.    See  Municipal  Corporation. 

COURTS.     See  Injunction,  2.    Prohibition,  1 .    Rbs  Ai>judicata. 

It  is  present,  not  past  interest  that  disqualifies  a  judge.  Johnson  v.  Rail' 
road^  545. 

COVENANT.     See  Damaobs,  4. 

1.  Grantee  by  accepting  deed  becomes  liable  on  covenants  just  as  if  he  had 
signed  and  sealed  it.     Sparhman  v.  Gove,  143. 

2.  Covenant  by  grantee  to  assume  mortgage  for  which  grantor  is  liable  binds 
him  to  pay  mortgage  debt,  and  the  damages  pecoverable  are  the  full  amount  of 
debt,  although  not  yet  paid  by  plaintiff.     Id, 

3.  Action  may  be  maintained  for  breach  of  covenant  against  liabiliiy  without 
alleging  or  proving  damage,  but  in  covenant  oe/atW  damage  because  of  liability, 
such  damage  must  be  proved.     Griswold  v.  Selleck,  545. 

4.  Agreement  by  purchaser  of  land  to  assume  incumbrance  implies,  at  most, 
a  covenant  of  indemnity  against  damage  resulting  from  breach.     Id. 

5.  Agp*eement  under  seal  between  adjoining  owners  to  build  party  wall, 
when  executed,  gives  to  each  an  easement  for  support  which  passes  by  convey- 
ance of  premises.     Roche  v.  UUman,  73. 

6.  Conveyance  was  subject  to  *' conditions"  against  erection  of  certain  build- 
ings. Heldf  that  they  were  to  be  construed  as  restrictions^  and  constituted 
breach  of  covenant  against  encumbrances  in  subsequent  deed.  Ayling  v. 
Kramer,  217. 

CRIMINAL  LAW.  See  Bail.  Constitutional  Law,  21,  37.  Errors  ani> 
Appeals,  4.  Extradition.  False  Imprisonment.  Intoxicating 
Liquors,  2,  4^.  Jury,  1.  Parent  and  Child.  Removal  or  Causes, 
8.     Statute,  4. 

I.   Generally, 

1 .  Persons  aiding  or  abetting  should  be  indicted  in  same  form  as  principals. 
State  V.  Hessian,  143. 

2.  Onits  of  proving  alibi  is  upon  accused  and  it  m^st  be  clearly  established. 
Garrity  v.  People,  8U. 

3.  Burden  of  proof  not  changed  by  attempt  to  prove  alUn,  and  if  by  reason 
thereof,  jury  entertain  reasonable  doubt,  they  should  acquit,  though  not  able  to 
find  that  altbi  was  fully  proved.      Walters  v.  State,  685. 

4.  Witness  not  the  sole  judge  whether  question  may  tend  to  criminate  him ; 
court  must  sec  reasonable  ground  for  apprehending  danger.  £x  parte  Rey- 
nolds, 21,  and  note, 

5.  Where  statute  provides  for  both  fine  and  imprisonment  and  one  of  penal- 
ties is  omitted,  error  will  not  afford  ground  of  reversal.     Dillon  v.  State,  217. 

6.  Under  a  statute  making  it  an  offence  "  to  sell  or  give  away,"  an  indict- 
ment charging  that  defendant  ''did  sell  and  give  away,'*  is^ood.  Stater, 
Pittman,  342. 
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7.  If  defendftnt  tostifjr,  hi«  relation  to  the  case  may  be  considered  by  the 
jury.     State  y.  Sanden,  342. 

8.  The  oonrt  may,  bat  is  not  bound  to,  receive  a  verdict  of  guilty  on  one 
eount,  without  any  finding  as  to  the  others.    Jackson  V.  State^  342. 

9.  Parties  to  recognizance  are  presumed  to  know  when  and  where  term  will 
commence,  and  recognizance  omitting  the  word  **next"  used  in  statute  in 
speaking  of  term,  will  not  be  invalid.    Jedlicka  v.  The  State^  342. 

10.  Power  of  Supreme  Court  of  the  United  States  to  review  judgments  in 
criminal  cases  is  limited  to  single  question  of  power  of  lower  court  to  commit 
prisoner  for  act  of  which  he  has  been  convicted.     Ex  parte  Curtis^  144. 

1 1 .  Conviction  in  Mayor's  court  under  municipal  ordinance  for  disturbing 
peace,  will  not  protect  against  subsequent  prosecution  by  state  for  assault 
and  battery,  though  same  transaction  be  involved  in  both  cases.  Ve  Graffen- 
reid  v.  States  751. 

12.  Where  city  policeman  was  slain,  and  mayor  and  council  employed  coun- 
sel to  prosecute  slayer,  this  was  not  sufficient  to  disqualify  all  grand  and  tra- 
verse jurors  residing  within  corporate  limits,  on  ground  that  they  would  be  lia- 
ble to  taxation  to  satisfy  attorney's  fees.     Doyal  v.  State,  546. 

13.  Person  over  sixty  is  not  qualified  juror ;  although  such  a  one  may  not 
have  made  known  his  age  until  jury  was  impaneled,  he  may  then  be  excused, 
although  defendant  may  have  exhausted  all  challenges  but  one  in  order  to  secure 
such  person  on  jury.     Id, 

14.  Where  defendant  in  criminal  case,  who  had  been  convicted  of  misde- 
meanor and  sentenced  to  pay  specified  fine  or  serve  ninety  days  in  chain  gang, 
procured  two  otiiers  to  give  their  promissory  note  in  satisfaction  thereof,  and 
such  note  was  accepted  by  solicitor-general  as  equivalent  of  cash,  consideration 
was  not  illegal.     Blaine  v.  Hitch,  546. 

15.  At  common  law  only  attorney-general  could  enter  noUe  pros,  upon  in- 
dictment, and  in  New  Jersey,  there  being  no  statute  upon  subject,  power  is  still 
reposed  in  attorney-general  or  several  prosecutors  of  pleas ;  but,  under  long 
established  practice  in  this  state,  indictment  after  it  passes  under  control  of 
court,  may  not  be  discharged  witiiout  consent  of  court.    State  v.  Hickling,  546. 

16.  Peremptory  power  of  court,  where  common  law  prevails,  is  never  ex- 
erted, upon  representative  of  state  to  discharge  indictment,  in  whole  or  in  part, 
at  instance  of  parties.  This  can  only  be  done  where  such  power  is  conferred 
upon  court  by  statute.     Id. 

17.  Bonds  on  board  a  British  ship  lying  in  river  and  moored  to  shore  at 
Rotterdam  were  stolen,  and  prisoners,  British  subjects,  were  found  dealing 
with  them  in  England,  and  were  tried  at  Central  Criminal  Court  and  found 
guilty  of  feloniously  receiving  the  same  knowing  them  to  have  been  stolen. 
Held,  assuming  bonds  to  have  been  stolen  by  foreigner  or  other  person  not 
being  one  of  crew,  that  admiralty  had  jurisdiction  over  the  offence,  and  that 
prisoners  were  properly  tried  in  England,  Regina  v.  Carr  and  Wilson,  299, 
and  note, 

n.  Burglary, 

18.  It  is  not  indispensable  to  trace  fruits  of  crime  to  possession  of  accused. 
Garrity  v.  People,  811. 

19.  Finding  of  money,  goods  or  other  property,  which  were  in  house  at 
time  of  burglary,. soon  thereafter,  in  possession  of  person  who  is  unable  to  ac- 
count for  his  possession,  raises  a  presumption  of  guilt  and  jury  could  convict 
on  this  alone.    Ixaydy  v.  State,  751. 

III.  Conspiracy. 

20.  Indictment  charged  conspiracy  on  part  of  two  directors  of  national  bank 
to  procure  declaration  of  dividend  with  knowledge  that  bank  had  made  no  net 
profits.  H^d,  the  declaration  of  dividend  by  association  is  not  wilful  misap- 
plication of  its  funds  by  individual  directors.  It  is  act  done  by  them  as  officers 
and  not  in  their  individual  capacity.  There  being  no  crime  under  sect.  5209 
of  Rev.  Stat.  U.  S.,  there  could  be  no  valid  indictment  under  sect.  5440. 
Untied  States  v.  Britton,  545. 

IV.  Larceny. 

21.  It  is  larceny  to  bring  goods  stolen  in  one  state   into  another,  but  the 


886  INDEX. 

CBIMINAL  LAW. 

thief  cannot  be  indicted  in  latter  state  for  original  theft.      Wcrthmgtem  t. 
StatCf  73. 

V.  Murder, 

22.  Homicidal  mania  must  be  proved  bj  evidence  which  "  fairly"  preponder^ 
ates.     Coyle  y.  Commonwealth^  191,  and  note. 

23.  An  attempt  at  soicide  is  not  of  itself  evidence  of  insanity.     Id.         * 

24.  Where,  at  and  before  killing,  there  was  a  great  riot  by  a  mob  which 
accused  took  part  in,  incited  and  was  in  great  part  responsible  for,  he  was 
liable  for  each  and  every  illegal  act  committed  by  such  mob,  and  what  was  said 
and  done  by  mob  or  any  of  its  members,  was  proper  evidence  on  trial  of  de- 
fendant.    McRue  V.  State^  751. 

25.  To  justify  homicide  on  the  ground  of  self  defence  it  must  appear  that  it 
was  absolutely  necessary  to  kill  the  deceased  in  the  slayer's  opinion,  founded  oo 
good  reason  ;  and  also,  either  that  deceased  was  the  assailant  or  that  slayer  had 
really  endeavored  to  decline  farther  struggle  before  mortal  blow.  Hoard  v. 
State^  342. 

VI.  Perjury. 

26.  Emolument  returns  and  account  for  services  rendered  to  United  States, 
of  clerk  of  circuit  and  district  court,  sworn  to  before  district  judge,  is  "written 
declaration"  or  **  certificate,"  within  meaning  of  sect.  5392  Rev.  Stat.  United 
States  V.  Ambrose^  685. 

27.  Indictment  against  ofiScer  of  national  bank  under  sect.  5392,  Rev.  Stat. 
U.  S.,  for  wilfully  false  declaration  or  statement  in  report  made  under  sect. 
521 1,  verified  by  oath,  administered  by  notary  public  of  state,  prior  to  Act  of 
1881,  cannot  be  sustained.     United  States  v.  Curtis j  546. 

YII.  Political  assessments. 

28.  The  Act  of  Congress  of  August  15th  1876,  prohibiting  political  assess- 
ments is  constitutional.     Ex  parte  Curtis,  144. 

VIII.  Sunday  tippling. 

29.  It  makes  no  difference  in  law  whether  place  be  called  bar  room,  glee  dub, 
parlor  or  restaurant,  if  liquor  is  retailed  and  tippled  there  on  Sabbath  day,  with 
door  for  entrance,  so  that  anybody  can  enter  and  drink,  proprietor  is  guilty  of 
keeping  open  tippling  house  on  Sunday,  and  drinking  may  be  done  standing  or 
sitting,  at  bar  or  around  the  table.    Hussey  v.  State,  217. 

CROPS.    See  SHKBirr's  Sale,  2. 

CUSTOM.    See  Fixtubxs,  7.     Imbubancb,  10,  12,  31.   Nuibahos,  1. 

CUSTOMS  DUTIES.     See  Umitbd  States,  2. 

DAMAGES.     See  Admiralty,  9 ;  Common  Cabries,  16 ;  Libel,  1 :   Mau- 
oious  Prosecution,  5  ;  Neouobnce,  .13;  Practice,  \\  Railroad,  6,  7. 

1.  Sum  of  money  in  gross,  to  be  paid  for  non>performance  of  contract  is,  as 
general  rule,  to  be  considered  as  penalty  and  not  liquidated  damages.  Sisufk 
V.  Wedgwood,  417. 

2.  True  measure  of,  for  breach  of  contract  to  sell  and  deliver  fruit  jars, 
where  part  only  wore  delivered,  is  diflTerence  between  contract  price  and  market 
value  at  time  and  place  fixed  for  delivery.  If  such  articles  can  not  be  had  in 
market  where  they  were  to  have  been  delivered,  they  may  be  bought  in  nearest 
market  and  cost  of  transportation  added.     Capen  v.  DeSteiger  Gkus  Cb.,  417. 

3.  Where  contract  contemplated  an  immediate  shipment  of  press,  and  shipper 
gave  wrong  directions  as  to  timbers  needed  in  setting  it  up.  Held,  that  he  was 
liable  for  all  damages  resulting  directly  and  naturally  from  his  delay  and 
erroneous  directions,  but  not  for  loss  of  custom.    Dennis  v.  Stoughton,  810. 

4.  In  covenant  against  grantor  by  grantee  who  had  been  evicted  by  para- 
mount title,  parties  having  agreed  on  value  of  land,  and  eviction  having 
occurred  within  period  of  Umitation  for  actions  of  trespass,  four  years,  and  no 
action  for  mense  profits  having  been  brought.  Held,  that  plaintiff  was  entitled 
to  interest  on  agreed  value  for  four  years  prior  to  entxy  of  judgment.    Iron 

Works  V.  Turner,  547. 

5.  Grantor  had  been  notified  to  defend  ejectment  suit,  but  neither  defended 
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nor  nodfled  grantee  that  he  would  not  do  io«  Eeld,  that  grantee  should  reooyer 
his  reasonable  expenses  and  counsel  feM  in  defending  ejectment.  Iron  Works 
V,  Turner f  457.  , 

6.  Where  article  is  purchased  for  shipment  abroad,  and  the  fact  was  shown  on 
face  of  contract,  and  known  to  vendor,  and  vendee  could  not  discover  in- 
feriority of  article  fraudulently  substituted  by  vendor's  employees  until  it 
reached  its  destination,  measure  of  damages  is  difference  between  market  price 
of  article  contracted  for,  at  date  of  arrival,  and  price  realized  upon  sale,  to- 
gether with  costs  and  expenses  of  sale.     Oil  Co.  v.  ScHlens,  343. 

7.  In  action  by  vendee  against  vendor  such  damages  as  are  the  natural  and 
proximate  result  of  breach  need  not  be  particularly  stated.     Id, 

8.  In  action  for  timber  cut  and  carried  away,  measure  of  damages  is: 
1.  Where  defendant  is  wilful  trespasser,  full  value  of  property  at  time  and  place 
of  demand  or  suit  brought.  2.  Where  defendant  is  unintentional  trespasser,  or 
his  innocent  vendee,  vtdue  at  time  of  conversion,  less  what  labor  and  expense 
of  defendant  and  his  vendor  have  added.  8.  Where  defendant  is  purchaser, 
without  notice  of  wrong,  from  wilful  trespasser,  value  at  time  of  purchase. 
Wooden  Ware  Co.  v.  U.  &,  677. 

9.  At  trial  of  action  of  contract  for  breach  of  agreement  to  carry  plaintiff 
from  8.  to  N.,  it  appeared  that  he  bought  a  proper  ticket ;  that  conductor  re- 
fused to  receive  same,  and,  at  intermediate  station,  being  a  railroad  police  offi- 
cer, arrested  plaintiff  for  evading  his  fare,  and  delivered  him  to  police  officers, 
who  detained  him  during  the  night.  Held,  that  the  detention,  discomforts, 
consequent  illness,  and  indignities  suffered  at  hands  of  police  officers  were  not 
elements  of  damage  in  this  action.     Murdoch  v.  Railroad,  217. 

DEBTOR  AND  CREDITOR.     See  AsaiONMBirT,  8,  10,  12.    Insurancb,  22. 
Municipal  Corpobation,  18.    Tbust  akd  Trustee,  6. 

1.  In  case  of  contract  merely  malum  prohibitvm  value  of  property  received 
for  unauthorized  purpose  may  be  recovered.     City  v.  Broum,  281. 

2.  Certificates  of  membership  in  board  of  trade  are  not  property  and  can 
not  be  subjected  to  payment  of  debts  by  creditor's  bill.  Barclay  v.  Smithy 
435,  and  note, 

3.  Law  only  requires  donee  to  take  such  possession  as  nature  of  property 
admits  of  in  order  to  protect  it  against  attachment  by  creditors  of  donor.  Roes 
V.  Draper,  811. 

4.  Statute  of  13th  Elizabeth,  ch.  5,  embraces  creditors  and  "  all  others  who 
have  cause  of  action,  or  suit,  or  any  penalty  or  forfeiture,  and  embraces  actions 
of  slander,  trespass  and  other  torts."     Welde  v.  Sootten,  843. 

5.  Judgment  creditor  in  action  of  trespass  can  attack  conveyance  of  defendant 
as  fraudulent.     Id, 

6.  A  gift  by  husband  to  wife  embracing  all  grantor's  property  will  not  be 
•  held  void,  at  least  unless  it  is  shown  to  be  more  than  a  reasonable  provision. 

Wood  V.  Broadley,  343. 

7.  Novation  is  substitution  of  one  debtor  for  another,  or  substitution  of  new 
obligation  for  old  one  which  is  thereby  extinguished  ;  the  new  contract  must  be 
a  valid  one  upon  which  creditor  can  have  his  remedy.  Guichard  v.  Brande, 
620. 

8.  Payment,  to  constitute  defence,  must  be  of  money  or  something  accepted 
in  its  stead.  Valid  obligation  can  not  be  paid  or  satisfied  by  transfer  of  forged 
securities.     Id, 

9.  To  create  estoppel  by  admission  of  pajrment  it  must  appear  that  person 
setting  up  estoppel  was  induced  by  admission  to  do  something  to  his  prejudice 
if  admission  be  withdrawn.    Id. 

iO.  Where  difference  between  price  paid  and  actual  value  is  apparent  and 
great,  conveyance  will  be  regarded  as  voluntary  to  extent  of  difference. 
i^rong  v.  Lawrence,  144. 

11.  If  debtor  is  insolvent  when  judgment  is  rendered,  his  insolvency  will 
be  considered  as  extending  back  beyond  voluntary  conveyance  made  during  his 
indebtedness,  unless  contrary  be  shown.    Id. 

12.  Conveyance  by  insolvent  to  daughter-in-law,  in  consideration  of  amounts 
owed  as  her  guardian,  is  valid,  and  creditors  can  not  compel  him  to  set  off 
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amounts  furnished  by  him  for  matntemmoe  and  support  of  her  and  her  hushaod. 
Comfort  T.  Btarden^  218. 

13.  A.  I  treasurer  of  R.  I.  company  and  agent  of  Mass.  company,  and  B., 
home  agent  of  latter  company,  arranged  to  transfer  accounts  so  that  debt  of  A 
to  Muss,  company  and  one  of  B.  to  R.  I.  company  should  be  cancelled  by  B. 
paying  excess  in  cash.  Before  arrangement  was  consummated,  A.  receiTed  notice 
that  B.*s  agency  was  revoked,  and  B.  never  completed  arrangement  by  paying. 
Hdd,  that  R.  I.  company  could  not  sue  A.  for  amount  of  B.'s  debt  to  it  less 
amount  of  A.'s  debt  to  Mass.  company.     G<u  Burner  Co.  v.  Barney ,  547. 

DECEDENTS'  ESTATES.    See  Exboutobs  and  Administratobs. 

DECEIT.    See  Action,  8. 

DEED.    See  Corporation,  S4.    Cotxnant,  1.    Estoppel,  I.    Etibbnce,  17. 

1 .  Grantor  may  at  any  time  revoke  deed  placed  in  hands  of  A.  with  direc- 
tions to  deliver  it  on  grantor *s  death.    BJcUe  v.  Jodiuy  81 1. 

2.  Deed  cannot  be  delivered  to  grantee  or  obligee  as  an  escrow,  to  take  effect 
upon  condition  not  appearing  on  its  face  ;  the  delivery  must  be  to  stranger,  ifc- 
Cann  v.  Atkerton^  621. 

3.  Deed  signed  byB.  with  A.*8  name,  in  A.'s  presence,  and  under  A.'s 
direction,  is  deed  of  A.     Gooddl  v.  Batea,  417. 

4.  If  one  whose  name  is  signed  by  another  to  deed,  so  far  acknowledges  same 
as  to  induce  third  persons  to  act  on  it  as  Lis,  he  may,  without  evidence  in  writ 
ing  of  an  estoppel,  be  held  precluded  from  subsequently  denying  the  deed. 
Id. 

5.  Granting  clause  conveyed  ''all  the  stone  coal  lying  and  being  in,  under 
and  upon  certain  premises,''  in  consideration  of  thirty  cents  per  ton  on  all  coal 
mined,  and  second  party  bound  themselves  to  mine  at  least  3000  tons  annually, 
but  had  the  right  '*  to  abandon  the  contract  at  any  time."  Htld^  1.  All  mine- 
able coal  passed  to  grantees.  2.  No  interest  therein  remained  in  grantor  sub> 
ject  to  be  mortgaged  as  land.  3.  A  mortgage  upon  the  remaining  interest 
of  grantor  did  not  cover  purchase-money  due  or  to  become  due  from  purchasers 
of  coal.  Edwards  v.  McClurg^  344. 

6.  A.  owning  unimproved  lot  over  which  projected  to  extent  of  foot,  eaves 
of  adjoining  house  owned  by  B.,  conveyed  to  B.  by  deed  in  execution  of  which 
B.  did  not  join,  strip  of  land  so  overhung.  Deed  stipulated  that  it  was  made 
and  accepted  upon  express  condition  and  reservation  that  A.  and  his  heirs,  or 
owner  of  A.'s  lot,  should  have  right  of  building  up  to  line  of  lot  thereby  con- 
veyed, and  of  having  two  windows  looking  out  on  said  lot  '*  which  windows 
shall  not  be  hindered  or  obstructed  in  any  way  by  said  B.,  his  heirs  or  assigns, 
to  any  other  or  greater  extent  than  such  windows  if  so  erected  could  be  obstruct- 
ed by  the  house  of  B.,  at  present  standing  on  his  said  lot."  Heldy  that  deed 
only  entitled  A.  to  have  unobstructed  by  buildings,  for  benefit  of  his  windows, 
the  one  foot  strip  conveyed  by  deed.     Cooper  v.  Louaristem^  738,  and  note, 

7.  Per  Beaselet,  C.  J.— Deed  not  executed  by  grantee  but  accepted  b^ 
him  containing  grant  of  easement  in  lands  of  grantee,  such  lands  not  being 
passed  by  conveyance,  is  not  to  be  regarded  with  respect  to  grant  of  easement 
as  deed  of  grantee.    Id, 

DEMURRER.    See  Fiztursb,  2. 

DESCENT.    See  Will,  9. 

DETAINER.    See  Trbspabs,  1. 

DEVISE.     See  Will. 

DIVIDENDS.    See  Inbdrance,  32. 

DIVORCE.     See  Husband  and  Wipe,  I. 

DOMICILE. 

1.  In  Constitution  of  Rhode  Island,  ''residence'*  means  domicile;  hence 
where  citizen  had  domicile  in  town  of  L.,  but  temporarily  resided  elsewhere,  he 
had  right  to  vote  in  town  of  L.     State  t.  AUbridi,  621 
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2.  Foreigner  without  parents,  kept  her  trunks,  &c.,  at  her  brother's  house 
in  a  certain  county,  and  seemed  to  regard  it  as  a  home,  returning  there  when 
sick  or  out  of  employment.  Mddf  that  it  was  the  county  of  her  residence. 
CoufUyj.  County  J  144. 

3.  Where  it  is  shown  that  person  resides  at  certain  place  at  certain  time, 
ordinary  presumption  is  that  it  was  a  continuing  residence.  How  long  such 
presumption  would  last  must  depend  on  all  the  circumstances.  Inhabitanfk  of 
Greeti/ield  t.  Inhabitants  of  Camden^  144. 

4.  Voting  is  not  conclnsiye  eridence  of  residence.  The  act  and  circum- 
stances under  which  rote  is  given  are  for  the  consideration  of  the  jury.  In- 
habitants of  East  Livermore  t.  Inhabitants  of  Farmington^  144. 

DONATIO  CAUSA  MORTIS,    See  Gipt,  1. 

A  certificate  of  deposit  payable  to  order  was  endorsed  as  follows:  *'Fay 
to  Martin  Basket,  of  Henderson,  Kentucky ;  no  one  else ;  then  not  till  my 
death.  My  life  seems  to  be  uncertain.  I  may  live  through  this  spell.  Then 
I  will  attend  to  it  myself.  H.  M.  Chaney.'*  Chaney  then  delivered  the  cer- 
tificate  to  Basket,  and  died.  Edd^  not  a  valid  donatio  causa  mortis.  Basket 
V.  ffassdlf  344. 

DRUNKENNESS.    See  Arbitxatioh. 

DURESS. 

1.  Where  party  seeks  relief  from  obligation  of  contract  on  ground  of  duress,, 
regard  will  be  had  to  age,  sex  and  condition  of  life,  and  evidence  is  admissi- 
ble to  show  that  person  subjected  to  duress  had  heard  that  person  threatening 
was  of  violent  disposition.    Jordan  v.  Elliott^  181,  and  note, 

5.  Mere  vexation  and  annoyance,  leading  to  execution  and  acknowledgment 
of  conveyance  in  trust  for  grantor  and  his  heirs,  insufficient  to  establish  such 
duress  as  to  avoid  the  deed,  unless  it  be  further  shown  that  a  state  of  insanity 
was  thereby  produced.     Brewer  v.  Callender,  282. 

3.  Where  agent  of  company  had  collected  money  and  failed  to  return  it,  and 
another  agent  demanded  the  amount  and  threatened  prosectttion  unless  it  was 
secured,  and  mortgage  was  given  for  same,  Heldf  that  if  mortgage  was  given 
to  settle  or  suppress  criminal  prosecution,  it  could  not  be  collected  ;  if  given 
to  secure  what  defaulting  agent  owed,  it  could.     Wheaton  v.  Ansley^  lf»\, 

EASEMENT.     See  Deed,  5,  6. 

Where  owner  of  entire  estate  sells  a  portion,  purchaser  takes  with  the  bur- 
den and  benefits  as  they  appear.  Henry  v.  Koch,  394,  and  note.  Ancient  win- 
dows.    Id,y  note. 

EJECTMENT.    See  Damaos,  5.    Equity,  1. 

ELECTION.    See  Fartkebship,  9. 

EMINENT  DOMAIN. 

1.  Court  acting  upon  its  own  knowledge  of  commerce  and  business  neces- 
sities of  county,  must  determine,  upon  facts  stated  in  petition,  whether  the 
laiid  is  reasonably  necessary  for  purpose  stated.  Jury  can  find  no  fact  except 
what  is  just  compensation.     Smith  v.  Railroad,  481. 

2.  Every  company  seeking  to  condemn  land  for  public  improvement  must, 
in  modified  degree,  be  permitted  to  judge  for  itself  as  to  amount  necessary. 
This  right  is  subject  to  all  constitutional  and  statutory  restrictions,  and  to  further 
limitation  that  courts  can  prevent  any  abuse  of  same.     Id. 

ENCUMBRANCE.    See  Mortgage. 

EQUITY.  See  Accoukt.  Assighmext,  8.  Bills  ahd  Notes,  16.  Consti- 
tutional Law,  15,  16.  Debtor  and  Creditor,  2.  Insurance,  3.  Limi- 
tations, Statute  of,  12,  13,  14.  National  Banks,  4.  Pabtition. 
Pabtnership,  10,  11,  13,  14.    Trust,  1.    Will,  10. 

1.  Will  not  afford  relief  in  proper  cases  for  action  of  ejectment.     CWmoa  t 
Cdguhounf  811. 
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8.  CeKtui  gu€  trust  can  not  proceed  in,  merelj  becsnse  his  interest  is  eqnitaUe. 
Guaranty  and  Indemnity  Co.  y.  Water  Co.^  345. 

3.  Rofosal  of  new  trial  can  not  be  reviewed  by  bill  in  equity  to  enjoin  pro> 
oeedings  on  the  judgment ;  nor  will  what  should  havo  been  nidged  in  favor  of 
the  new  trial,  form  good  ground  for  such  a  bill.    Embry  v.  Ihlmer,  345. 

4.  To  reform  contract  for  fraud  or  mistake  equity  must  have  full  proof  of 
•  same.     Fessenden  v.  Ockington,  144. 

5.  One  can  not  be  both  plaintiff  and  defendant  in  same  suit  at  law  ;  in  such 
a  case,  remedy  is  by  bill  in  equity.     Hayden  v.  Whitmore^  282. 

6.  Bill  in  equity  to  enjoin  trespass  by  felling  timber,  need  not  be  brought  in 
county  where  land  lies.  Proper  venue  is  county  of  defendant's  residence. 
Powell  v.  Cheshire,  214. 

7.  Taxes  on  another's  land  paid  under  mistaken  belief  of  ownership,  can  not 
be  recovered  in  equity.     Railroad  Co.  v.  Mathers,  73. 

8.  Two  or  more  judgment  creditors  of  corporation  may  unite  in  creditor's 
bill  against  it  and  stockholders  to  reach  unpaid  subscriptions,  and  such  a  bill  is 
not  multifarious.     Ridding  v.  WUson,  73. 

9.  Only  interferes  with  action  at  law  where  there  are  equitable  circumstances 
which  render  it  unjust,  as  against  defendant  at  law,  that  suit  should  proceed. 
Long  Dock  y.  Bentley,  752. 

lb.  Bill  for  discovery  and  payment  into  court  lies  against  former  sberifT 
under  act  providing,  that  all  fines  imposed  on  persons  convicted  of  keeping 
houses  of  ill-fame,  shall  be  divided  equally  between  certain  dispensaries  of  the 
city.     Snowden  v.  Dispensary,  751. 

1 1 .  Issue  of  fact  from  court  of  equity  to  be  tried  by  a  jury  is  entirely  in 
discretion  of  court  for  informing  its  conscience,  and  is  not  binding  upon  it.  It 
should  only  be  allowed  where  proof  creates  doubt,  never  as  a  substitute  for 
failure  of  proof  or  omitted  evidence.     Ouise  v.  Winans,  480. 

12.  Bill  against  several  defendants  to  set  aside  several  distinct  conveyances, 
made  to  them  separately,  on  ground  of  fraud,  one  general  riglit  being  claimed, 
is  not  multifarious.     BM  v.  Bobb,  480. 

13.  Under  laws  of  Illinois  party  may  only  file  bill  to  quiet  title  or  remove 
cloud  from  title  to  real  property,  when  he  is  in  possession  thereof,  or  when  he 
claims  to  be  owner,  and  lands  are  unimproved  and  unoccupied.  Gould  v. 
Stemburg,  480. 

14.  Where  one  authorized  by  power  of  attorney  to  sell  and  convey  lands, 
conveys  same  without  consideration,  owner  may  treat  such  conveyance  as 
nullity :  and  having,  therefore,  an  adequate  remedy  at  law  to  recover  possession 
by  action,  cannot  maintain  equitable  action  to  have  grantee  declared  trustee  and 
for  reconveyance.     Campbell  r,  Campbell,  282, 

15. .  A.  filed  bill  to  prevent  B.  obstructing  strip  of  land  between  their  estates 
and  houses,  which  originally  belonged  one-half  to  estate  of  each,  but  which  had 
become  public  way  by  fifty  years'  use.  A.  charged  that  only  access  to  his  back 
door  and  yard  was  through  the  way  over  this  strip.  On  demurrer:  Held,  1. 
That  bill  sufiSclently  charged  special  damage.  2.  That  it  was  maintainable  to 
enjoin  B.  from  obstructing  strip  as  private  way,  A.'s  right  not  being  affected 
by  public  rights  subsequently  acquired.  3.  That  it  was  maintainable  to 
remove  the  nuisance,  though  complainant  might  have  other  remedies,  and 
though  bill  charged  neither  irreparable  mischief  nor  right  esti^blished  at  law. 
Gorton  V.  Tiffany,  418. 

16.  By  written  agreement  between  S.  and  E.,  each  agreed  to  convey  land 
to  the  other  **  subject  to"  an  encumbrance.  S.  delivered  to  E.  deed,  conveying 
land  '*  subject  to"  encumbrance,  and  also  containing  clause  stating  that  £. 
assumed  and  agreed  to  pay  the  encumbrance  as  part  of  consideration. 
E.,  being  ill,  did  not  read  clause,  but  discovered  it  afler  having  made  two  pay- 
ments of  interest  on  encumbrances,  and  promptly  brought  suit  to  have  deed 
reformed.  In  negotiations  prior  to  agreement  S.,  through  agent,  had  solicited 
E.  to  assume  encumbrance,  but  E.  refused.  S.  understood  difference  between 
two  forms  of  expression.  Owner  of  encumbrance  was  no  party  to  transaction, 
and  had  done  nothing  in  reliance  upon  deed.  Held,  That  agreement  created 
no  liability  on  part  of  E.  to  pay  debt  to  D.,  that  there  was  a  mutual  mis^take  in 
tfie  deed  and  E.  was  entitled  to  have  it  reformed.     Elliot  v.  Sackett,  685. 
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17.  A.,  who  was  of  improvident  habits  and  onskilled  io  affairs,  applied  to 
B.|  real  estate  and  mortgage  broker,  to  procure  a  loan,  haying  previously  had 
loans  from  him.  B.  prolonged  negotiations  for  month,  objecting  to  security 
offered,  which  was  undivided  interest  worth  some  $10,000,  in  inherited  realty, 
and  ftnally  loaned  A.  $2000  instead  of  $1000,  sum  originally  requested,  taking 
from  A.  note  for  payment  of  $2000,  six  months  after  date,  with  interest  at  five 
per  cent,  per  month,  payable  monthly  in  advance  till  said  principal  sum  is  paid, 
and  all.  instalments  of  interest  to  carry  interest  at  same  rate  till  paid.  When 
transaction  took  place  statute  allowed  parties  to  make  their  own  agreement  as 
to  interest,  prescribing  six  per  cent,  in  absence  of  agreement.  Be5,  That  B. 
had  taken  unconscionable  advantage,  and  that  case  should  be  referred  to  master 
to  fix  reasonable  rate  of  interest  not  less  than  six  per  cent.  Bnwn  v.  Ball, 
686. 

18.  Bill  was  brought  to  enjoin  action  at  law,  because  1.  Execution  was  on 
satisfied  judgment.  2.  Judgment  creditor  was  guilty  of  laches  in  delaying  to 
bring  action.  3.  Action  was  maliciously  brought  to  harass  and  oppress. 
Demurrer  thereto  sustained.     Clark  v.  Clapp^  686. 

ERRORS   AND  APPEALS.     See  Admibaltt,   3,   7.     Cbimiital  Law,   10. 
.  Practice,  4.     Removal  of  Causes,  1. 

1.  Point  not  raised  in  comrt  below  will  not  be  considered  on  appeal.  Wet- 
more  V.  MellingeTf  711. 

2.  Refusal  of  District  Court  to  grant  certificate  of  probable  cause  in  revenue 
prosecution,  where  judgment  is  for  claimant,  is  not  reviewable.  United  Statet 
V.  Ferrickf  145. 

3.  Appeal  will  not  lie  from  interlocutory  order,  as  from  order  refusing  to 
allow  one  to  become  party  defendant  to  bill.     Young  v.  Zinc  Co,^  282. 

4.  Where  convict  escapes  pending  a  writ  of  cn*or,  it  is  within  discretion  of 
court  to  hear  cause  while  he  is  at  large.     McGowan  v.  People,  74. 

5.  Although  appellant  in  court  below  claimed  $3000,  yei  as  he  was  there 
awarded  $1500,  matter  in  dispute  in  Supreme  Court  United  States,  required 
to  be  $2500,  was  but  $1500.     Hilton  v.  Dickinson,  752. 

6.  Decree  is  final  for  purpose  of  appeal,  when  it  terminates  litigation  on 
merits,  and  leaves  nothing  to  be  done  but  enforcement  by  execution.  Railway 
Co,  V.  Express  Co.,  752. 

7.  Administrator  may  maintain  appeal  from  order  of  payment  on  ground 
that  it  lays  down  rule  of  apportionment  which  works  injustice  as  between 
creditors  of  estate.     Estate  of  McCune,  481 . 

8.  The  obtaining  possession  of  a  share  of  the  estate  without  further  delay  or 
litigation  is  sufficient  consideration  for  waiver  of  appeal  from  decree  construing 
will.     Moidccy  v.  Daniel^  481.  • 

9.  Where  several  persons  with  distinct  interests  join  in  libel,  the  aggregate 
of  sums  awarded  is  not  to  be  considered  in  determining  appellate  jurisdiction. 
In  re  Railroad  Co.,  73. 

10.  Appeal  to  Supreme  Court  United  States,  where  there  is  evidence  in 
record  to  sustain  jurisdiction,  will  not  be  dismissed  simply  because  upon  ex- 
amination of  all  affidavits  court  may  be  of  opinion  that  estimates  of  value  of 
matter  in  dispute  acted  upon  below  were  too  high.     Gage  v.  I\mpeUg,  621. 

11.  County  officer  subpoenaed  cashier  of  National  Bank  to  appear  before 
him  with  his  books,  &c.,  in  matter  relating  to  tax  lists.  Bank  filed  bill  in 
equity  to  enjoin  auditor,  which  Circuit  Court  dismissed  and  bank  appealed. 
Held,  that  appeal  must  be  dismissed  on  ground  that  amount  in  controversy 
did  not  exceed  $5000.     Bank  v.  Hughes,  548. 

12.  Payee  of  two  notes  given  in  single  contract  brought  separate  actions 
thereon,  in  each  of  which  maker  interposed  same  counterclaim.  In  one, 
demurrer  to  the  counterclaim  was  sustained,  and  after  final  judgment  and  writ 
of  error,  defendant  prosecuted  his  counterclaim  in  other  suit  and  accepted 
agreed  amount  therefor.  These  facts  being  by  leave  brought  into  record, 
Hdd,  1.  That  such  facts  occurring  since  final  judgment  may  be  pleaded  in 
appellate  court.  2.  That  foregoing  facts  are  in  legal  effect  a  withdrawal  of 
the  counter  claim.     Matthews  y.  Davis,  845. 
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BSCBOW.    See  Deed,  1. 

ESTOPPEL.  See  Corporation,  4,  SI.  Dbbtor  awd  Creditor,  9.  Deed, 
2,    Former  Recovery,  4.    Iksdraitoe,  23.    Mdhicipal  Corporatiok,  7. 

1.  Recital  in  deed  docs  not  estop  grantee  from  showing  real  consideration. 
Wood  V.  Broadleiff  345. 

2.  Mere  knowledge  that  one  is  aboat  to  purchase,  does  not  impose  on  owner 
of  equity  duty  of  seeking  him  out  and  advising  against  it.  BnaMe  t.  Kingi- 
6icry,  418. 

3.  Blank  assignment  of  certificates  of  stock  with  blank  power  of  attorney  to 
transfer  on  books  of  company,  enables  holder,  as  to  persons  dealini;  with  him 
without  notice  of  any  defect  of  power  in  him,  to  nse  them  as  owner  might, 
though  legal  title  may  not  have  passed,  for  want  of  transfer  on  books  of 
corporation.     Olia  v.  Gardner ^  481. 

EVIDENCE.  See  Admiralty,  I.  Bilub  akd  Notes,  8.  Cdktract,  16. 
Criminal  Law,  4,  19,  22,  24.  Doresb,  I.  Gift,  2.  Iktoxicatiko 
Liquors,  7.  Libel,  2,  4-6.  Malicious  Prosecutiof,  1,  2.  Patext, 
8.    Trial,  5.     Will,  3,  4. 

1 .  Any  one  can  express  opinion  as  to  speed  of  railway  train.  Railroad  Co. 
T.  Johrmonf  117. 

2.  Conversation  between  parties  to  written  contract,  after  execution  and  de- 
livery, relating  to  change  of  some  provisions,  Omissible.  Oakland  Ice  Co.  v. 
Maxctf,  418. 

3.  Books  of  science  not  admissible  to  prove  opinion  contained  Aerein,  bat 
may  be  received  to  contradict  witness  who  has  referred  to  them  as  autfiority. 
Pinney  v.  CahUl^  104,  and  note. 

4.  Medical  books  can  not  be  introduced  in  evidence,  nor  can  expert  testify 
as  to  statements  made  therein,  nor  can  they  be  read  to  jury  by  counsel.  Boylt 
V.  State,  621. 

5.  Extracts  from  standard  work  on  mechanics  may  be  read  to  jury  in  action 
on  the  case  to  recover  for  injury  caused  by  use  of  defective  machinery.  Rolling 
MVUy.  Monka,  811. 

6.  Rule  that  witness  not  an  expert  can  not  testify  as  to  his  opinion,  not  of 
universal  application  ;  under  certain  circumstances,  such  witness  may  state  his 
observation  as  to  cause  and  effect.     Yahn  v.  Citg,  644,  and  note, 

7.  Declaration  of  president  of  canal  company  about  time  of  construction, 
under  his  direction,  of  certain  work  for  use  of  canal,  with  regard  to  purpose  of 
company  in  building  it,  competent  evidence  against  company.  HaUeg  v. 
Railroad  Co.,  548. 

8.  Declaration  respecting  management  of  section  of  canal,  made  by  super- 
visor in  response  to  complaint  concerning  hi^management,  also  competent.   Id. 

^       9.  Court  can  not  allow  party  to  impeach  his  own  witness  by  general  evidence 
or  proof  of  prior  contradictory  statements.     Cox  v.  Eagres,  621. 

10.  When  deposition  was  excluded  because  witness  was  in  court,  and  wit- 
ness was  then  called,  and  on  cross-examination  testified  that  plaintiff  about 
time  of  taking  deposition,  had  given  him  shoes  and  liquor,  H^,  that  plain- 
tiff could  repel  imputation  cast  upon  him,  but  could  not  show  that  witness  had 
made  prior  contradictory  statements.    Id, 

1 1 .  When  witness  is  party  to  action  court  may,  probably,  m  ties  discretion, 
allow  broader  range  of  cross-examination  than  in  ordinary  cases ;  but  such 
latitude  is  not  a  right  of  adverse  party.     Norris  v.  Cargill,  547. 

12.  One  who  accepts  employment  to  perform  skilled  labor  impliedly  under- 
takes that  he  possesses  requisite  skill,  and  in  action  for  breach  of  contract,  evi- 
dence that  he  represented  himself  as  possessed  of  such  skill  is  immaterial.    Id. 

IS.  In  action  for  price  of  goods  sold,  upon  issue  whether  plaintiff  sent  bill 
by  mail  to  defendant  and  defendant  received  it,  evidence  is  admissible  that 
upon  envelope  was  printed  usual  request  to  return,  and  that  it  was  not  re- 
turned.    Heddon  v.  Roberts^  686. 

14.  If,  in  action  of  tort  against  two  defendants,  one  calls  other  as  witoeo, 
he  cannot,  before  credibility  of  witness  has  been  attacked,  put  in  evidence  that 
witness  was  without  means  to  satisfy  judgment  that  might  be  obtained  against 
him.     Bryant  v.  Zidgewdl,  218. 

15.  In  suit  by  physician  to  recover  for  services,  where  only  testimony  as  to 
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their  ralue  and  propriety  of  treatment  is  opinion  of  other  physicians,  it  is 
error  to  instruct  jury  that  they  may  disregard  this  opinion.  Wood  v.  Barker, 
3SS,  and  note, 

16.  Opinion  evidence  generally.    Id,,  note. 

17.  Before  office  copy  can  be  introduced,  execution  and  genuineness  of  origi- 
nal deed  must  be  proved,  and  that  all  apparent  means  to  produce  the  same 
have  been  exhausted.     ElwM  v.  Cunningham,  145. 

18.  Evidence  of  what  one  joint  maker  said  when  he  delivered  note  to  plain- 
tiflr  about  signing  thereof  by  defendant,  other  joint^makcr,  inadmissible. 
Smith  V.  Wagaman,  145. 

19.  In  civil  action  where  defence  rests  upon  an  alleged  crime,  plaintifTs 
guilt  need  not  be  estiablished  beyond  a  reasonable  doubt.  Behrena  v.  ln».  Co,, 
145. 

20.  The  quality  of  goods  furnished  can  be  shown  by  evidence  of  the  quality 
of  articles  of  same  kind  and  quality  furnished  at  same  time  to  another  party. 
Ame*  V.  Quimbg,  145. 

21.  The  exceptions  to  rule  that  written  contract  shall  be  only  evidence  arc, 
1.  Where  writing  is  on  its  face  incomplete.  2.  Where  parties  in  nef^oriating 
agreement  have  entered  into  another  agreement  by  parol,  collateral  and  on 
distinct  subject.     Naumberg  v.  Young,  145. 

22.  To  justify  admission  of  parol  promise,  made  during  negotiation  of  writ' 
ten  contract,  on  the  ground  that  it  was  collateral,  it  must  relate  to  subject  dis- 
tinct from  that  of  written  contract.     Morgan  v.  Griffith,  145. 

EXECUTION.    See  Attachment,  11.     Sheriff,  3.     Sheriff's  Sale,  I. 

1.  No  entry  necessary  to  constitute  vulid  levy  on  real  estate.  Morgan  v. 
Kinney,  218. 

2.  Property  in  legal  controversy  cannot  be  seised  by  other  judicial  power 
than  that  under  which  it  came  into  custody  of  law.  Pipher  v.  Foredtfce,  665, 
and  note. 

3.  One  partner,  with  consent  of  others,  may  claim  separate  exemption  out 
of  partnership  property  seized  on  execution  against  firm.  0*  Gorman  v.  fink, 
621. 

4.  Consent  of  partners  that  each  should  have  and  select  an  exemption  out  of 
partnership  property,  after  levy,  amounts  to  severance  of  joint  property,  and 
the  several  right  of  each  attaches  to  portion  he  selects.  A  demand  by  each  for 
such  exemption  will  be  deemed  consent  that  others  have  same.     Id, 

5.  In  such  case  there  is  sufficient  demand  if  partner  informs  officer  making 
levy  that  he  claims  exemption  and  that  other  partners  do  the  same,  and  asks 
permission  to  make  select^n.     Id, 

6.  On  judgment  against  married  woman,  sheriff  seized  her  household  furni- 
ture, &c.  She  was  liying  with  her  husband,  who  was  insolvent  and  contributed 
but  little  to  family's  support,  and  she  had  for  several  years  almost  entirely 
maintained  him  and  her  children.  HM,  that  her  right  to  claim  exemption  as 
''  a  debtor  having  a  family  residing  in  this  state,"  not  being  clear,  she  was  not 
entitled  to  injunction  restraining  sheriff  from  selling.     Muir  v.  Howell,  752. 

EXECUTORS  AND  ADMINISTRATORS.  See  Account.  Errors  and 
Apfbals,  7.  Judicial  Sale.  Limitations,  Statute  of,  4.  Partner- 
ship, 5.    Surety,  2,  3. 

1 .  Expenses  of  defending  will  which  is  set  aside  must  be  borne  by  the  devi- 
sees whose  interests  are  at  stake.     Shaw  v.  Moderwell,  74. 

2.  Errors  in  accounts  of,  open  to  correction  in  all  subsequent  accounts,  except 
matters  disputed  and  determined,  which  cannot  be  again  questioned  without 
leave  of  court.     WatU  v.  Watts,  74. 

3.  Executor  not  liable  for  failure  of  banks  in  which  he  had  deposited  estate 
funds  in  his  own  name,  adding  "  estate  of  Hassel  C.  Jacobus,"  his  testator, 
bank  being  in  excellent  standing  at  time  of  deposit.  Jacobus  v.  Jacobus, 
752.  , 

4.  When  debt  due  to  decedent  is  voluntarily  paid  by  debtor  at  his  own  dom- 
icile in  state  in  which  no  admininistration  has  been  taken  out,  and  in  which  no 
creditors  or  next  of  kin  reside,  to  administrator  appointed  in  another  state,  and 
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Bum  paid  is  inventoried  and  accounted  for  bjhim  in  that  state,  payment  is  good 
as  against  administrator  afterwards  appointed  in  state  where  payment  is  made, 
although  this  is  state  of  decedent's  domicile.     WiUdns  v.  Ellett,  417 

EXECUTORY  DEVISE.    See  Will,  7. 

EXEMPTION.    See  ExEOUTioK,  3-6.    Faktkehship,  4.    Peksion.  2.    United 
States,  1. 

EXPERT.     See  Etidbncb,  6. 

EXTRADITION.    See  Pkocesb,  2. 

1.  Person  extradited  under  treaty  of  1842  with  Great  Britain,  cannot  be  de- 
tained and  prosecuted  for  different  crime  than  one  specified  in  warrant  of 
extradition.     State  v.  Vanderpocl^  686. 

2.  Provisions  of  this  treaty  are  part  of  law  of  land,  enforceable  by  judicial 
tribunals  of  state  in  behalf  of  person  so  detained  and  prosecuted.     IdL 

FALSE  IMPRISONMENT. 

1.  Duty  of  person  making  or  causing  arrest,  to  convey  party  without  delay 
before  most  convenient  officer  authorised  to  receive  affidavit  and  issue  warrant. 
This  duty  not  discharged  by  delivering  party  to  police  officer :  imprisonment  under 
such  arrest  not  legal  beyond  reasonable  time  for  procuring  warrant ;  what 
constitutes  reasonable  time,  question  for  jury.  Steaouhip  Co.  t.  WUliaaMf 
218. 

2.  Object  of  arrest  is  to  carry  prisoner  before  nuigistrate.  After  warrant 
issued  and  arrest,  reasonable  time  wiU  be  allowed  by  magistrate  for  making 
investigation  and  procuring  evidence.    Id. 

JBTKTURE. 

1.  Whether  building  erected  on  land  of  another  with  his  permission,  is 
realty,  is  question  of  fact  depending  on  intention  of  parties.  Pope  v.  oSHnib/c, 
548. 

2.  Averment  in  pleading  that  building  erected  as  dwelling-house  is  personalty, 
is  issuable,  and  is  confessed  by  demurrer.     Id, 

S.  Pleading  false  on  its  face  in  essential  allegation  is  bad  on  demurrer.   Id, 

4.  Portable  iron  furnace  standing  on  cellar  floor  and  held  in  position  by  its 
own  weight,  and  capable  of  being  detached,  with  its  pipes,  &c.,  without  injury 
to  building,  is  not,  as  between  mortgagor  and  mortgagee,  a  fixture.  Rahpay 
Sao.  Intt,  V.  Churchy  283. 

5.  Machine  with  iron  legs  screwed  to  floor,  of  great  weight,  connected  with 
shafting  and  adapted  and  necessary  for  businessigbat  which  can  be  moved  with- 
out injury,  not  covered  by  mortgage  of  land.     HubbeU  v.  Batdc^  74. 

6.  Whether  chattel  becomes  fixture,  does  not  depend  so  much  upon  character 
of  fastening  as  upon  nature  of  article  and  its  use.  As  between  mortgagor  and 
mortgagee  tests  are :  1 .  Real  or  constructive  annexation  of  article.  2. 
Appropriation  or  adaptation  to  use  or  purpose  of  part  of  realty  with  which  it 
is  connected.  S.  Intention  of  party  making  annexation.  Thomas  v.  Daru 
482. 

7.  As  between  landlord  and  tenant,  evidence  of  custom  with  respnct  to 
chattels  annexed  to  realty,  by  which  they  are  treated  as  personalty,  is  admis- 
sible, but  not  so  as  to  articles  annexed  by  mortgagor  or  grantor  before  convey- 
ance.    Id, 

8.  Fixtures  annexed  by  tenant  are  not  chattels,  unless  made  so  by  tenant's 
severance,  or  for  benefit  of  his  execution  creditors.  JJarrah  v.  Baird,  532, 
and  note, 

9.  Trover  does  not  lie  for  fixtures  attached  by  tenant,  and  remaining  annexed 
to  freehold,  against  owner  of  land,  who  has  taken  possession  of  premises.    Id, 

10.  Agreement  between  landlord  and  tenant  that  latter  may  remove  fixtures 
at  end  of  term,  does  not  permit  him  to  do  so  thereafter.     Id, 

11.  In  action  to  recover  value  of  certain  shelving  and  counters,  Heid^  That 
under  evidence  and  instructions  of  court  in  this  case,  the  verdict  necessarily 
established,  1.  That  relation  of  landlord  and  tenant  never  existed  between 
parties.    2.  That  shelving  and  drawers  were  erected  and  placed  in  defend- 
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ant's  bnildiTig  by  plaintiff  nnder  license  from  defendant,  and  nnder  agreement 
that  plaintiff  might  remove  same  at  pleasure,  and  hence  that  they  preserved 
their  character  as  personal  chattels  of  plaintiff ;  and  further,  that  being  capable 
of  being  severed  and  removed  without  material  injury  to  building,  action  for 
their  wrongful  conversion  will  lie  against  defendant,  after  demand  upon  him  for 
permission  to  remove  same,  and  refusal  on  his  part,  although  still  attached  to 
building.     Stout  v.  Stoppel,  536,  and  note. 

IS.  Wooden  platform  was  erected  for  trade  purposes,  in  defendant's  building, 
by  tenant  who  assigned  to  plaintiff  for  benefit  of  creditors.  Plaintiff,  with 
defendant's  consent,  assigned  term  to  third  party,  but  reserved  platform  and 
right  to  enter  and  remove  it.  Upon  entering  for  that  purpose  within  reasonable 
time,  defendant  claimed  to  own  platform,  and  threatened  to  have  plaintiff 
arrested  for  stealing  if  he  removed  it.  Held^  That  notion  lay  against  defendant 
for  wrongful  conversion  of  platform,  notwithstanding  it  was  still  annexed  to 
building.     Shaperia  v.  Barry^  538,  and  note. 

FORCIBLE  ENTRY. 

Where  statute  gives  to  person  unlawfully  in  possession  right  of  action  for 
forcible  entry  by  tnie  owner,  that  remedy  is  exclusive,  and  trespass  cannot  be 
maintained.     Canavun  v.  6r ray,  718,  and  nofe. 

FOREIGN  CORPORATION.     See  Coxpobation,  18. 

FORFEITURE.     See  Inbuhahcb,  3,  4.     Sale,  4. 

FORMER  RECOVERY. 

1.  Judgment  against  surviving  member  of  firm  does  not  conclude  representa- 
tives of  deceased  partner.     Budcingham  v.  Ludlow^  758. 

2.  In  action  on  bond  conditioned  for  payment  of  sum  in  five  annual  instal- 
ments, confession  of  judgment  for  four  is  no  bar  to  action  for  fifth  subsequently 
falling  due.     Ahl  v.  Ahl,  812. 

3.  Where  facts  claimed  to  afford  a  defence  are  sufficient  to  constitute  counter 
dcum,  defendant  is  not  bound  to  set  them  up.     Wttte  v.  Lockwood,  482. 

4.  Defendant  relying  solely  on  legal  title,  in  action  to  recover  possession  of 
real  property,  and  failing,  is  not  estopped  to  maintain  action  to  correct  mis- 
takes in  deeds  under  which  parties  to  such  action  respectively  claimed.  Ho 
has  his  election  to  rely  on  such  equitable  title  as  defence  or  counter  claim,  or 
may  maintain  action  thereon.     Id, 

5.  Where  party  has  choice  between  two  actions  on  same  demand,  and  selects 
one,  which  is  decided  by  competent  tribunal,  either  for  or  against  him,  as  gen- 
eral rule  he  will  not  be  per^tted  to  resort  to  other.     Wahh  v..  Canal  Co.,  482. 

FRAUD.  See  AcTiOK,  2.  Assionmbnt,  2.  Cobpo ration,  13.  Debtor  anb 
Creditor,  5,  6.  National  Banks,  3.  Pardon.  Vendob  and  Ven- 
dee, 4. 

1.  Party  who  can  make  out  his  case  without  introducing  into  it  fraud  in 
which  his  opponent  and  himself  participated,  will  obtain  relief  in  spite  of 
effort  on  part  of  opponent  by  plea  or  offer  of  proof  to  set  up  such  fraud.* 
Chaffee  v.  Sprague^  687. 

2.  As  between  original  parties,  when  one  has  been  guilty  of  intentional  and 
deliberate  fraud,  by  which  to  his  knowledge  other  has  been  misled,  that  fraud 
might  have  been  discovered  by  reasonable  care  and  diligence  is  no  answer. 
Livington  v.  Strong^  812. 

FRAUDS,  STATUTE  OP.     See  Trust  and  Trustmb,  I, 

1.  Written  memorandum  required  by  17th  section  need  not  be  delivered, 
Drury  v.  Young^  74. 

2.  Place  of  signature  immaterial ;  name  may  be  printed.     Id. 

3.  Person  rendering  services  under  contract  invalid  by,  may  recover  their 
value  in  action  on  quantum  meruit.     Buckingham  v.  Ludlmc^  753. 

4.  Oral  guaranty  of  payment  of  note  of  third  person,  given  in  payment  of 
debt  of  guarantor,  is  within  statute,  even  if  principal  object  is  payment  of 
gnnrantor's  own  debt.     Dows  v.  Swett^  687. 

5.  Contractors  agreed  with  merchants  to  pay  orders  and  time  checks  issned 
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by  snb-contractor.     The    merchants  gave   credit  ezclnrirelj  to  oontractora. 
Held^  That  promise  was  not  within  statute.     Best  y.  O^ifarQ,  146. 

6.  Defendant  promised  that  if  plaintiff  would  attend  sale  to  be  made  under 
deed  of  trust  given  to  secure  note  of  third  person  held  by  plaintiff,  and  would 
buy  in  property  for  defendant,  he  would  pay  plaintiff  the  amount  of  note. 
Heldf  that  promise  was  not  within  the  statute.    HaU  v.  Stuart,  346. 

7.  Where  debtor,  creditor  and  third  person,  who  owed  debtor,  came  together 
and  agreed  that  third  person  should  pay  creditor,  and  debtor  was  released,  con- 
tract was  not  within  the  statue.    Howell  v.  Field,  346. 

GARNISHMENT.     See  Attaohmbwt. 

GIFT.    See  Dbbtob  and  Creoitos,  S.    XiBOACT,  8. 

1.  To  support  donatio  causa  mortis  there  must  be  delirery  of  subject  by 
donor  as  a  gift,  such  as,  in  case  of  gift  inter  vivos,  would  invest  donee  with 
title.     McCord  y.  McCord,  687. 

S.  Where  bonds  are  delivered  under  express  promise  in  writing  to  return 
same  "whenever  called  for,"  the  terms  and  conditions  of  writing  cannot  be 
varied  by  parol,  and  such  undertaking  is  entirely  incompatible  with  absolute 
gift ;  but  no  duty  to  return  will  arise  until  demand,  and  statute  of  limita- 
tions does  not  begin  to  run  until  then.     Selleck  v.  Selleck,  8 IS. 

3.  Intestate,  shortly  before  her  death,  gave  promissory  note  to  plaintiff,  who 
was  daughter  of  intestate's  husband  by  former  marriage.  Daughter  worked 
for  father  for  some  time  after  majority,  but  no  contract  for  pay  was  proved. 
Father,  by  third  person,  conveyed  homestead  to  intestate.  Referee  stated  as 
fact  that  Uiey  designed  and  often  talked  between  themselves  that  plaintiff  should 
be  paid  ;  that  father  so  expressed  his  wish  when  he  conveyed  homestead,  and 
it  was  to  carry  out  this  purpose  that  note  was  given.  Held,  that  there  was  no 
declaration  of  trust,  no  legal  consideration  for  note,  and  as  gift,  it  rested  in 
promise,  not  executed.     Rogers  v.  Rogers^  622. 

GUARANTY. 

Guaranty  indorsed  upon  note  is  absolute  contract  for  payment  at  maturity 
upon  default  of  maker,  and  guarnntor  will  be  liable,  although  guarantee  failed 
to  enforce  lien  upon  personal  property  by  which  note  was  secured,  until  security 
became  lost  and  maker  insolvent.     Adams,  ^.,  v.  Tomlinson,  146. 

GUARDIAN  AND  WARD.     See  Amiqvmkvt,  7.    Tbust  and  Trusteb,  9. 
Mere  delay  of  ward  on  coming  of  age  to  compel  guardian  to  settle  accounts 
in  probate  court,  does  not  discharge  sureties,  notwithstanding  guardian  may,  in 
meantime,  have  become  insolvent.    Newton  v.  Hananond,  219. 

• 

HIGHWAY. 

1.  Abandonment  of,  by  non-user  does  not  work  a  forfeiture :  a  formal  order 
of  the  proper  authorities  is  necessary.     Jones  v.  Williams,  346. 

2.  W.,  a  butcher,  bought  an  ox  at  S.  market.  While  his  drovers  were 
driving  the  ox  through  streets  of  S.,  it  became  unmanageable,  and,  without 

•      negligence  on  part  of  drovers,  rushed  into  T.'s  shop  and  caused  certain  damage. 
Held,  that  W.  was  not  liable.     Tillett  v.  Ward,  245,  and  note. 

HUSBAND  AND   WIFE.     See  Cowflict  op  Laws,    1,   3.      Dbbtoh  ahd 
Creditob,  6.    ExBOUTiOK,  6.    Replbvin,  5.     Tkust  and  Tbustsb,  6. 
I.  Divorce  and  Alimony. 

1.  Where  wife  has  sufficient  separate  property  she  is  not  entitled  to  tempo- 
rary alimony  or  expenses  in  a  divorce  suit.     Westerjield  v.  Weeterjield,  283. 

2.  Divorce  suit  abates  by  death  of  either  party  before  decree :  and  this  effect 
extends  to  whatever  is  identified  with  the  proceedings.  McCwrleyr,  McCwrUy, 
812. 

8.  Wife  has  right,  independently  of  merits  of  case,  to  require  husband,  when 
she  is  living  apart  firom  him,  and  without  means  of  her  own,  to  defray  expen- 
ses of  prosecuting  her  suit  for  divorce,  court  exercising  discretion  as  to  when 
and  to  what  extent  allowances  shall  be  granted.     Id. 

4.  Jurisdiction  exercised  in  divorce  suit  with  respect  to  custody  of  duldren 
is  continuing,  and  order  may  be  modified  at  any  time  during  minority,  without 
reservation  of  such  power  in  original  order.    JneU  v.  iVei7,  219. 
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5.  Jurisdiction  to  award  alimony  in  divorce  proceedings  is  pnrely  statutory. 
Henco  judgment  for  alimony  made  without  reserve,  where  time  for  new  trial 
lias  elapsed  and  there  is  no  statutory  provision  for  modifying  judgment,  cannot 
lie  changed.     SamnuM  v.  Medburiff  687. 

II.  SeparoU  Ettate. 

6.  Conveyance  to  a  married  woman's  separate  use  does  not  "bar  curtesy  ex- 
cept where  there  is  a  clear  intent :  trustee's  covenant  to  convey  at  her  death  to 
her  appointees  or  heirs,  held^  not  to  indicate  such  an  intention.  Trenunel  v. 
KleiboUk,  75.  * 

7.  Husband  can  not  pay  debts  with  wife's  separate  money,  and  if  creditor 
knowingly  receives  such,  wife  may  recover.  If  invested  by  creditor  in  realty 
and  husband  insolvent,  she  may  ei^JOFce  a  lien  in  equity.  Maddox  t.  Oxford, 
346. 

8.  In  such  a  case  it  was  a  proper  subject  of  equitable  set-off  that  husband 
held  bond  for  titles  from  creditor  more  than  amount  of  wife's  fund  invested  in 
the  land,  and  that  she  subristed  on  rents,  &c.,  of  the  land.     Id. 

9.  SOMK   POIITTS    OF    COMPARISON    BBTWBKK    EnGUSH    AMD    AmEBICAV 

Lkoislation,  as  to  Masbibd  Woxbn's  Ppopebtt,  761. 

III.  Contracts,  Conveyances,  ^e. 

10.  Contracts  of  feme  covert  are,  by  common  law,  void.  Musick  r.  Dobson, 
52,  and  note. 

11.  Mere  moral  obligation  is  not  sufficient  consideration  to  support  promise, 

unless  there  is  some  antecedent  legal  liability.  Therefore  moral  obligation  of 
married  woman,  created  by  her  agreement  while  covert,  will  not  support  anew 
promise  made  after  coverture  is  ended,  or  make  subsequent  husband  liable  for 
debt.    Id. 

12.  Purchase  of  land  in  wife's  name  is  presumptively  for  her  benefit :  but 
presumption  may  be  rebutted.    Johnson  v.  Turner,  220. 

13.  Husband  may  ratify  contract  for  necessaries  furnished  to  wife  on  his 
credit,  by  promise  to  pay.     Conrad  v.  Al^wtt,  75. 

14.  Wife's  earnings,  unless  in  independent  business,  cannot  be  basis  of 
claim  against  husband  to  prejudice  of  his  creditors.     Triplet  v.  Chraham,  146. 

15.  '*  Irrevocable  power  of  attorney  "  to  collect  rents,  given  as  security  for 

loan,  is  between  parties  an  equitable  mortgage  of  rents,  and  when  executed  by 
married  woman  and  acknowledged  in  statutory  form,  is  valid  against  her. 
Joseph  Smith  Co.  v.  AfcGuinness,  418. 

16.  Where  lien  for  purchase-money  is  reserved  in  deed  for  land  purchased 

by  married  woman  with  her  husband's  consent,  it  may  be  enforced,  though 
notes  given  be  void  against  woman  personally.     Bedford  v.  Burton,  75. 

17.  In  such  a  case,  woman  can  not  rescind  sale,  nor  will  she  or  her  husband 

be  allowed  for  permanent  improvements.    Id. 

18.  In  such  a  case  where  interest  above  ordinary  legal  rate  may  be,  and  has 

been  stipulated  for,  it  may  be  recovered.    Id, 

19.  Married  woman  purchases  land,  pays  part  cash  and  in  deed,  "assumes 

*  *  *  as  part  of  the  purchase-money"  a  mortgage  debt.  This  was  only 
separate  property  she  possessed.  She  conveyed  to  F.  and  he  to  defendants  by 
like  deeds.  Upon  foreclosure,  proceeds  were  insufficient  to  pay  debt.  Heid^ 
that  aside  from  disability  of  coverture,  acceptance  by  married  woman  of  the 
deed  was  an  agreement  to  pay  mortgsjge  debt  as  part  of  consideration.  The 
transaction  was  not  a  purchase  t>f  equity  of  redemption.     State  v.  Casey,  219. 

20.  Married  woman  may  convey  her  separate  property,  her  husband  joining, 

and  stipulate  for  such  terms  of  payment  as  she  may  think  best.    Id» 

21.  Defendants  as  grantees  of  F.,  were  liable  to  mortgagee  for  deficiency, 

but,  in  such  action,  it  is  a  good  defence  to  show,  that  before  plaintiff'  has  as- 
sented to,  or  acted  on  proniise  in  his  favor,  the  agreement  has  been  rescinded.   Id, 

INCUMBRANCE.    See  Mobtqaqb. 

INFANT.     See  Intoxioatiko  LiQuoBS,  4,  5.    Neoliobkce,  9,  11.    RBPL&Tiir, 
5.    Trotbb,  1.    Tbust  AND  Trustee,  4. 
1.  Plaintiff  must  show  that  goods  purchased  by,  were  necessaries,  notwith« 
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standing  defendant  assomet  burden  of  showing  them  not  to  be  so.     Wood  t. 
Losey,  605,  and  note. 

2.  Infant  sued  for  price  of  horse,  showed  that  his  sole  business  was  to  cany 
on  mother-in-law's  farm  for  share  of  produce,  and  that  she  was  to  fumiah  all 
teams,  tools  and  implements.  Neldf  that  this  showed  horse  not  to  be  a  *'  neces- 
sary," and  that  it  was  in  error  to  give  jury  to  understand  that  it  was  necessity 
of  horse  to  the  farming  business,  instead  of  to  his  part  in  it,  that  fixed  liabilitr. 
Id. 

3.  General  principles  applicable  where  question  of  necessaries  is  inToWcd. 
/d.y  note, 

4.  When  court  can  pronounce  contract  of  infant  to  be  to  his  prejudice,  it  is 
Toid,  when  to  his  benefit,  as  for  necessaries,  it  is  good  ;  and  when  contract  is 
of  uncertain  nature,  it  is  Toidable  only  at  election  of  infant.  Green  r. 
wading,  271,  and  note. 

5.  Conveyance  of  land  by  infant  for  money  consideration,  not  shown  to  have 
been  inadequate,  is  voidable  at  election  of  infant  within  reasonable  time  after 
attaining  majority.    Id. 

6.  Where  infant  is  upon  platform  of  railroad  station,  not  as  passenger  or 
upon  any  business  connected  with  railroad  company,  if  injured  by  passing  train 
he  cannot  recover  on  theory  that  company  has  failed  to  discharge  toward  him  a 
legal  duty.     Railroad  Co.  v.  Sduoindlingf  453,  and  note. 

7.  SetnbUf  that  in  such  case  company  would  only  be  liable  for  wanton  or 
intentional  injury.    /<2. 

INJUNCTION.     See  Assionhvitt,  11.    Cokbtitutional  Law,  35.    Equity, 

15.      EXECUTXOK,  6.      NUXBAHCB,  1.      PABTKERSHIP,  18.      RaILROA1>8«  3,  9, 

10.     Taxes,  6.    Tbadbhark,  1.     Watebs  and  Watbbcoubses,  3. 

1.  Where  injury  is  irreparable,  equity  will  interfere  by  injunction ;  and,  if 
necessary,  after  injury  commenced,  may  compel,  by  mandatory  injunction, 
restoration  of  property  to  original  condition.     Henry  v.  Kodi^  394,  <md  note. 

2.  Court  may  punish  party  for  wilful  violation  of  injunctional  order,  not- 
withstanding same  ought  not  to  have  been  granted ;  but  it  may  not,  in  such 
case,  order  party  disobeying  to  pay  any  sum  as  indemnity  to  opposite  party. 
Kodder  V.  thbberpuKl,  283. 

3.  One  against  whom  injunction  is  issued  upon  an  ex  parte  application,  does 
not  forfeit  his  legal  right  to  a  hearing  by  violating  the  injunction.    Id. 

4.  To  have  nuisance  abated  by,  party  must  show  that  injury  complained  ci 
is  such,  in  its  nature  and  extent,  as  to  call  for  interposition  of  court  of  equity, 
and  that  the  right  on  which  he  grounds  his  title  to  relief  is  clear.  Stanford  v. 
Lyon,  753. 

5.  Mandatory  injunction  is  awarded  as  of  course,  wherever  it  is  necessary 
and  appropriate  process  for  carrying  decree  into  effect.     Id. 

6.  Will  not  lie  to  prevent  simple  trespass,  consisting  of  single  act,  where  per- 
son committing  or  threatening  trespass  is  able  to  respond  in  damages ;  but  if 
insolvent,  and  trespasses  of  grave  character  are  threatened  to  be  repeated,  equity 
will  interfere  to  prevent  wrong  by  restraining  threatened  trespass.  Owens  v. 
Crossettf  419. 

7.  Trustees  of  Methodist  Episcopal  church  can  be  compelled  by  mandatoiy 
injunction  to  open  church  building  closed  by  them  against  the  duly  appointed 
preacher,  on  ground  that  it  was  not  for  interest  of  church  that  he  be  pastor,  and 
that  he  was  appointed  against  wish  of  majority  of  members.  Whitcar  r.  Miek- 
enor,  753. 

8.  Representation  of  dramatic  work  which  proprietor  has  never  copyrighted 
or  caused  to  be  printed,  if  made  without  license,  may  be  restrained  by  injunc- 
tion, although  such  representation  is  from  copy  obtained  by  spectator  attending 
public  representation  by  proprietor  for  money,  and  afterwards  writing  it  from 
memory.     TomfJInni  v.  HaUedc,  220 

INSANITY.     See  Iksubancb,  27,  28. 

INSOLVENCY.     See  Debtob  awd  Csbditob,  22-25. 

1.  Discharge  no  bar  to  action  by  creditor  not  a  party  to  proceedings,  who  is 
citizen  of  another  state.    HiU  y.  Carlton^  146. 


INDEX.  849 

INSOLVENCY. 

2.  Discharge  nnder  insolrent  law  does  not  bar  debt  contracted  before  its  pas- 
sage, the  creditor  in  no  way  becoming  party  to  insolrency  proceedings.  Conway 
T.  Seamons,  622. 

S.  Nor  is  such  debt  discharged  though  merged  in  judgment  rendered  after 
passage  of  act.    Id, 

4.  Law  discharging  such  debt  is  unconstitutional.    Id. 

5.  Maine  insolvent  law  of  1878  was  valid  when  enacted,  though  operation 
was  suspended  by  U.  S.  bankrupt  law  then  existing.  When  repeal  of  bankrupt 
law  took  effect  insolvent  law  went  into  operation,  and  took  cognisance  of  all 
acts  within  its  provisions  done  while  it  was  so  suspended,  and  applied  to  contracts 
made  during  that  time.     Podmer  r.  Hixtm^  419. 

INSPECTION.    See  Constitutiohal  Law,  22. 

INSUBANCE.    See  Coitstitutional  Law,  36.    ConpoRATioir,  3.    Partner- 
6H1P,  12.    Plsabino,  4. 
I.   Generally, 

1.  Law  providing  penalty  against  agent  of  foreign  insurance  company  for 
acting  without  certificate  of  authority  from  auditor  showing  company^s  compli- 
ance with  act,  and  declaring  that  any  person  aiding  in  transacting  insurance  bus- 
iness of  such  company  shsdl  be  subject  to  such  penalty  is  constitutional  and 
yalid.     Pierce  y.  People^  622. 

2.  Defendant  in  this  case  regarded  as  agent  of  company,  notwithstanding 
clause  in  policy  providing  that  any  person,  other  than  the  assured,  who  shall 
participate  in  any  transaction  concerning  the  insurance,  will  be  deemed  agent 
of  assured.    Id, 

n.  Ufe, 

3.  Where  company  refuses  to  receive  premium  on  life  policy,  on  ground  of 
lapse  of  policy  by  reason  of  non-payment  on  day  stipulated,  and  assured  claims 
that  company  has  waived  right  to  assert  forfeiture,  equity  has  power  to  deter- 
mine and  enforce  rights  of  parties.     Insurance  Co,  v.  TuUidge^  688. 

4.  Although  policy  and  renewal  receipts  may  contain  stipulation  that  agents 
of  company  shall  not  have  authority  to  waive  forfeitures  where  premiums  have 
not  been  paid  on  or  before  day  designated,  yet  course  of  business  between  agent, 
assured  and  company  in  giving  effect  to  payments  made  when  overdue,  may  pre- 
clude company  from  objecting  to  payment  tendered  when  overdue,  where  no 
notice  has  been  given.     Id, 

5.  Under  accident  policy,  providing  that  no  claim  shall  be  made  where  death 
or  injury  may  have  happened  in  consequence  of  exposure  to  obvious  or  unne- 
cessary danger,  and  containing  condition  that  assured  is  required  to  use  all  due 
diligence  for  personal  safety  and  protection,  no  recovery  can  be  had  for  death 
of  assured,  caused  by  his  being  struck  by  railroad  train,  while  running  along 
tracks  in  firont  of  it  in  night  time,  to  get  on  train  approaching  in  opposite  direc- 
tion on  parallel  track.     TvttU  v.  Ina,  Co.^  688. 

6.  Person  may  insure  his  own  life  and  make  policy  payable  to  person  without 
interest  therein.  Hence,  where  policy  was  taken  out  on  life  of  one  and  made 
payable  to  another  (who  had  no  legal  interest  in  it)  in  case  he  survived  the 
assured,  and  there  was  strong  evidence  to  show  that  transaction  was  a  wager. 
Held,  that  it  was  for  jury  to  say  whether  policy  was  obtained  in  good  faith. 
Langdon  v.  Insurance  Co,,  385,  and  note. 

7.  Applicant  was  asked :  **  Has  any  application  ever  been  made,  either  to 
this  or  any  other  company,  upon  which  a  policy  was  not  issued  ?"  Held,  that 
negative  answer  was  not  improper,  although  application  made  to  another  com- 
pany had  not  been  finally  passed  on.     Id.  • 

8.  Applicant  made  full  statement  regarding  name  of  his  usual  medical 
attendant  to  sub-agent,  who,  putting  his  own  construction  on  the  facts,  filled  in 
the  wrong  name.  JSeldf  that  company  could  not  take  advantage  of  the  mis- 
take.   Id. 

9.  What  is  insurable  interest.     Assignment  to  person  without.     Id.,  note. 

10.  If  dealings  of  insurance  company  with  insured  and  other  policy  holders 
are  such  as  to  induce  belief  that  payment  of  premium  within  reasonable  period 
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after  day  fixed  will  Bave  a  forfeiture,  company  cannot  forfeit  policy  of  one  who 
acted  on  that  belief  and  subsequently  made  or  tendered  jwyment.  Innatmet 
Co.  T.  Dostety  60. 

11.  Clause  declaring  that  agents  cannot  receive  OYerdue  premiums  or  waive 
forfeitures,  cannot  be  set  up  where  company  habitually  send  renewal  receipts  to 
its  agent,  leaving  their  use  to  his  judgment,  and  he,  with  knowledge  o!  com- 
pany, receives  premiums  several  days  after  they  are  due,  and  insurwi,  relying 
on  such  practice,  tenders  the  premhmi  within  a  reasonable  time  after  it  is 
due.     Id. 

12.  Where  it  had  been  invariable  custom  of  company  to  send  insured  state- 
ment of  the  premium  due  after  deducting  dividend,  with  notice  when,  where 
and  to  whom  same  could  be  paid,  and  on  account  of  a  failure  to  send  such 
notice  premium  was  not  paid  when  due  but  was  tende  ed  within  reasonable 
time  afterward,  policy  does  not  lapse.    Id, 

1 3.  SenAle,  Where  premium  is  liable  to  be  reduced  by  dividends,  company 
should  give  insured  reasonable  notice  of  amount  of  dividends  and  hereby  of 
cash  to  be  paid  to  keep  policy  alive.     Id, 

14.  When  person  not  sole  beneficial  owner,  pays  premium  to  keep  up  policy 
of  life  insurance,  he  is  entitled  to  lien  in  following  cases  only :  I.  By  contract 
with  beneficial  owner.  2.  By  reason  of  right  of  trustees  to  indemnity  ou^of 
trust  property  for  money  expended  in  its  preservation.  S.  By  subrogation  to 
their  right  of  some  person  who  at  request  of  trustees,  has  advanced  money  for 
that  purpose.  4.  By  reason  of  right  of  mortgagee  to  add  to  his  charge  any 
money  paid  to  preserve  property.     In  re  Leslie^  753. 

15.  If  application  for  policy  provides  that  representations  and  answers 
therein  "  shall  form  the  basis  and  become  part  of  the  contract  of  insurance '' 
and  *'that  any  untrue  answers  will  render  the  policy  null  and  roid,"  and 
policy  recites  that  it  is  issued  "in  consideration  of  the  representations  and 
agreements  in  tho  application  for  this  policy,  which  application  is  referred  to 
and  made  a  part  of  this  contract,'*  in  an  action  upon  policy,  application  is  to 
be  considered  part  of  contract,  and  if  representations  in  it  are  in  a  materia] 
respect  untrue,  action  cannot  be  maintained,  though  untrue  representations 
were  inserted  bgr  agent  employed  by  defendant  to  solicit  insurance,  without 
knowledge  of  applicant,  who  ondly  stated  truth  to  agent.  McCoy  v.  .Aisiiniiioi 
Co.,  220. 

m.  f\re. 

16.  Consignee  of  goods  damaged  in  transit,  has  no  right  to  abandon 
them  to  insurance  company  and  claim  whole  insurance,  except  in  case  of 
total  loss,  or  of  such  damage  as  to  render  them  unmarketable.  Hida  v. 
McGehee,  419. 

17.  Where  order  confirming  sale  made  under  foreclosure  to  mortgagee  who 
is  a  party,  is  at  same  term  vacated  and  sale  set  aside  for  want  of  notice,  in- 
surable interest  of  mortgagor  in  possession  is  same  as  before  sale.  Ins,  Go,  v. 
Sampson  f  220. 

1 8.  Where,  in  such  case,  loss  occurs  after  confirmation,  and  before  sale  set 
aside,  insurable  interest  of  mortgagor  not  divested  by  such  unauthorised  sale 
and  confirmation.     Id, 

19.  A  policy,  providing  that  it  shall  be  void  in  case  insured  shall  make  other 
insurance  without  consent,  is  avoided  by  such  subsequent  insurance,  even  though 
second  policy  is  itself  avoided  by  similar  provision.     TStmer  v.  Ins,  Co,,  975. 

20.  Policy  on  articles  of  furniture  described  them  as  *'  all  contained  in  hons^ 
No. —  McMillen  street,  Providence,  R.  I."     Insured,  without  knowledge  of  \vM 
surer,  removed  these  articles  to  house  in  another  street,  where  they  were  con- 
sumed.    Heldy  that  statement  of  locality  was  continuing  warranty,  and  that 
insured  could  not  recover.     Lyons  v.  Ins.  Co.,  419. 

21.  Contract  for  insurance  with  person  who  has  no  insurable  interest  in 
property,  or  who  can  not  sustain  any  pecuniary  loss  by  injury  thereto,  is  a  mere 
wager.     SjMre  v.  Ins,  Co,,  409. 

22.  Judgment  creditor  has  insurable  interest  in  property  of  debtor ;  bat  to 
recover,  must  show  that  judgment  debtor  has  not  sufficient  property  left,  out  of 
which  to  satisfy  judgment.    Id. 
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SS.  Insurer  maj  be  estopped  to  iBStst  on  oonditionf  and  restrictioni  contained 
in  policy,  issued  with  knowledge  of  facts  inconsistent  therewith,  but  neither 
party  to  contract  of  insnrance  void  as  against  public  policy  is  estopped  to  deny  its 
legality.    Spare  v.  Ins,  Co.f  409. 

24.  After  date  of  contract  for  sale  of  honse  insured  against  fire,  and  before 
completion  of  purchase,  house  was  damaged  by  fire  and  loss  paid  by  company 
in  ignorance  of  contract.  The  purchase  being  subsequently  completed,  and  the 
purdiase-money  received  by  defendants  having  the  effect  of  extinguishing  the 
loss,  ffeldf  that  insurance  company  could  recover  amount  paid  by  them. 
Castdlain  v.  Preston,  769,  and  note:  reversing  same  case,  168,  and  note. 

25.  If  insured  calls  upon  insurer  to  pay  loss,  and  latter  makes  no  specific 
objection  to  form  or  sufficiency  of  proofs  of  loss,  or  to  entire  neglect  to  furnish 
same  in  season  for  claimant  to  repair  error,  but  declines  payment  on  other 
grounds,  he  cannot  set  up  defects  in  proof  as  defence,  or  most  that  he  can  claim 
is  that  question  of  waiver  may  go  to  jury.     Moaely  v.  Ins.  Co.,  688. 

26.  Where  subject  of  insurance  was  only  **  goods  and  groceries,"  and  there 
was  clause  in  policy  forbidding  the  keeping  of  gunpowder  for  sale  or  on  storage, 
'*  upon  or  in  the  premises  insured,"  ffeidj  that  meaning  of  **  premises  "  here  was 
**  lands  and  tenements,"  that  it  did  not  include  **  goods  and  groceries,"  and 
therefore,  if  gunpowder  had  been  kept  on  **  premises"  not  insured,  it  would 
not  vitiate  policy.     Id. 

27.  A  presumption  of  a  man's  insanity  is  not  raised  by  his  suicide  ;  but  that 
fact,  in  connection  with  other  evidence,  is  pertinent  to  issue  of  insanity, 
especially  where  suicide  is  immediately  preceded  by  murder  or  attempted  murder 
of  members  of  family,  and  the  destruction  of  his  property  without  any  ap- 
parent motive  or  provocation.     Karmo  v.  Ins,  Co,,  283. 

28.  Where  there  is  nothing  in  policy  to  contrary,  insurer  is  not  released  from 
liability  because  property  was  burned  by  assured  while  insane,  nor  unless 
burning  was  caused  by  voluntary  act,  assent,  procurement,  or  design  of  as- 
sured.   Id, 

29.  Collision  of  steamboats  caused  fire,  and  one  of  them  with  goods  insured 
"  against  immediate  loss  by  fire,"  sank  before  goods  were  burned.  Uetd,  that 
if  damage  could  have  been  avoided  except  for  fire,  loss  was  within  policy. 
Exp,  Co,  V.  Ins,  Co,,  75. 

SO.  Person  taking  out  policy  in  mutual  company  is  at  once  bound  by  charter 
and  by-laws.    Ins,  Co,  v.  Miller  Lodge,  76. 

31.  Usage  of  such  company  to  notify  members  of  annual  interest  on  deposit 
notes,  and  time  of  payment,  does  not  impose  duty  so  to  do.     Id. 

32.  Company  cannot,  without  assent  or  request  of  insured,  apply  to  such 
annual  interest  a  dividend  of  profits  not  expressly  made  applicable  thereto. 
Id, 

INTEREST.    See  Accobd,  S.    Damages,  4,  5.    Equity,  17.    IIusbakd  akd 
WiFB,  18.    Leoact,  4,  5.    National  Baitk,  2. 

1.  Maker  of  note  being  sued,  agreed  by  separate  instrument,  in  consideration 
of  dismissal  of  suit,  that  interest  to  accrue  upon  the  note  should  bear  interest. 
Held,  valid.    Jasper  Co,  v.  Tatis,  847. 

2.  Open  account  bears  interest  only  after  demand.  Richardson  v.  Laclede 
Co,,  847. 

3.  Where  plaintiff  seeks  to  recover  interest  on  interest,  burden  of  proof  is  on 
him  to  prove  promise  to  pay  same  for  valuable  consideration,  and  an  accept- 
ance, actual  or  constructive,  of  such  promise  ;  where  forbearance  is  .relied  on 
as  such  consideration,  it  must  appear  tiiat  time  was  actually  given  in  pursuance 
of  the  request  implied  by  the  promise.    Edgerton  v.  Weaver,  284. 

4.  Note  was  given  for  debt,  with  interest  added  at  twenty  per  cent. ;  Texas 
statute  provides,  that  "  all  judgments  *  *  *  shall  bear  interest  at  rate  of 
eight  per  cent,  per  annum,  *  *  *  except  when  the  contract  upon  which  the 
judgment  is  founded  bears  a  specified  interest  greater  than  eight  per  cent,  per 
annum,  and  not  exceeding  the  highest  rate  of  conventional  interest  permitted 
by  law  (tw^elve  per  cent.),  in  which  case  the  judgment  shall  bear  the  same  rate 
of  interest  specified  in  such  contract."  Held,  That  judgment  on  above  note 
only  bore  interest  at  eight  per  cent.    Etoell  v.  Daggs,  689. 
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INTOXICATING  LIQUORS.     Sec  Cbimikal  Law,  29.    Statute,  6. 

1.  License  to  selli  from  United  States,  does  not  dispense  with  neoeasitj  for 
license  under  state  law.     Pienon  r.  The  SteUe,  419. 

2.  Sale  of  liquor  by  club  to  members  not  within  statute  prohibiting  sales 
without  license.     Graff  t.  Evaru,  99,  and  note. 

S.  Two  persons,  unconnected  in  business,  selUng  liquor  to  husband  habitu- 
ally intoxicated,  are  jointly  liable  to  wife.     Bemtz  t.  Barnes,  483. 

4.  Barkeeper  selling  liquor  to  adult  and  seeing  minor  present,  and  under- 
standing he  is  to  participate  in  drinking  same,  is  not  guilty  of  selling  or  giying 
liquor  to  minor.     Siegel  v.  The  People^  623. 

5.  If  jury  should  find  that  barkeeper  knew  that  adult  was  being  used  by 
minor  as  a  screen,  they  might  find  him  guilty.    Id, 

6.  Indictment  following  words  of  stafute,  charged  defendant  with  keeping  or 
maintaining  house  "used  for  illegal  sale  or  keeping  of  intoxicating  liquor." 
Heldf  That  charge  must  be  construed  to  mean  keeping  for  such  illegal  use  or 
with  knowledge  that  house  was  so  used.     State  t.  McGough,  546. 

7.  At  trial  upon  this  indictment,  justice  allowed  defendant's  witness  to  be 
asked,  in  cross-examination,  if  witness  did  not  tell  A.,  witness  for  state,  that 
if  A.  would  mix  up  testimony  in  F.'s  case,  F.  would  give  A.  $20.  ff^^ 
error,  inquiry  being  irrelevant,  as  no  connection  appeared  between  F.'s  case 
and  case  on  trial.     Id. 

8.  Justice  instructed  jury,  *'  He,  the  defendant,  is  presumed  to  know  the 
kind  of  business  which  was  openly  being  carried  on  in  his  establishment  by  his 
servants  and  agents.  The  defendant  admitted  that  he  was  the  keeper  of  the 
place,  and  that  he  was  there  personally  in  charge  of  it  daring  the  time  covered 
by  the  indictment.  He  is  not  only  presumed  to  know  but  he  is  responsible." 
Heldf  error,  knowledge  and  responsibility  of  defendant  being  for  jury.    /</• 

JOINT  STOCK  COMPANY.    See  Cohporatxow,  14,  15. 

JUDGMENT.  See  Accokd,  2.  Corporation,  11.  Former  Bbcotert,  1* 
Ikbolyenot,  3.  Interest,  4.  Municipal  Corporation,  2.  United 
States  Courts,  5. 

1.  Court  cannot,  at  subsequent  term,  correct  judgment  in  respect  to  costs, 
where  that  subject  was  considered  and  judgment  entered  by  clerk  as  directed 
by  court,  unless  such  power  was  carried  forward  by  motion  made  during  term 
at  which  judgment  was  rendered.     Williams  v.  Willianu,  146. 

2.  Defendant  served  with  process  issuing  from  court  of  competent  jurisdic- 
tion is  concluded  by  judgment.     Harbig  v.  Frevnd,  146. 

3.  The  Remedies  for  the  collection  of  Judgments  against  Debt- 
ors WHO  ARE  Residents  or  Propbrtt  Holders  in  another  State,  or 

within  the  BRtTISH  DOMINIONS,  697. 

JUDICIAL  SALE. 

1 .  Caveat  emptor  applies  to  administrator's  sale  of  lands  for  payment  of 
debts.     Tilley  v.  Bridges^  419. 

2.  Administrator  ■  or  executor  selling  lands  under  decree  of  court,  has  no 
authority  to  warrant  title.  If  purchaser  obtains  no  title,  he  must,  as  general 
rule,  suffer  the  loss,  nnlfiss  fraud  or  mistake  has  entered  into  transaction.    Id, 

JURISDICTION.  See  Rbmotal  of  Causes,  4. 

JUROR  AND  JURY.     See  Criminal  Law,  13. 

1 .  In  the  selection  of  grand  and  petit  jury  for  Baltimore  county,  under  pro- 
visions of  Act  of  1870,  ch.  220,  one  of  forty-eight  names  drawn  for  general 
panel  was  non-resident.  This  name  was  not  among  grand  jurors.  Bdd^ 
1.  That  this  did  not  affect  the  grand  jury.  S.  That  statute  was  to  be  re- 
garded mainly  as  directory,  and  irregularities  not  materially  violating  it  or 
prejudicing  rights  of  the  citizen  were  not  fatal.     State  v.  Glasgoio,  347. 

2.  The  Maryland  law  which  exempts  persons  over  seventy  from  jury  service 
does  not  disable  them.     Green  v.  State,  347. 

8  Is  THE  Jury  Ststem  a  failure  ?  81. 

LANDLORD  AND  TENANT.     See  Action,  1.    Agent,  1.    Fixture,  6,  8, 
12.    Neoligence,  6.    Waste. 
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r«ANDLOBD  AND  TENANT. 

1.  If  lessor  deprives  lessee  of  heDeficial  enjoyment  and  lessee  therefore 
abandons  premises,  it  is  an  eviction.     ShUir  v.  ShurtAf  76. 

2.  Assignee  for  creditors,  who,  in  conduct  of  his  trust,  continues  in  posses- 
sion of  premises  let  to  his  assignor,  does  not  become  personally  liable  for  rent 
unless  there  be  special  agreement.     White  v.  7%onuM,  76. 

3.  Demise  of  factory  with  fixtures  and  machinery,  implies  no  warranty  that 
madunery  is  in  good  repair  or  of  sufficient  capacity  to  do  work  for  which 
premises  were  let.     Ncamberg  v.  Young,  146. 

4.  Owner  leased  to  tenant  rooms  in  upper  story  approached  uj  stairway  com- 
mon to  all  the  tenants,  the  railing  of  which  was  out  of  repair.  The  stairway 
became  dangerous  from  ice  and  snow  and  tenant  slipped  and  caught  rail,  which 
gave  way.  Held,  that  landlord,  who  had  made  no  covenant  to  repair,  was  not 
liable.     PerceU  v.  English,   312,  and  note, 

5.  A  promise  to  repair  made  after  the  lease,  is  nudum  pactum.    Id. 

6.  Landlord  who  lets  tenements  in  building  to  different  tenants,  with  right 
of  way  in  conmion  over  flight  of  stone  steps,  without  railing,  leading  from 
street  to  yard,  is  not  liable  to  tenant  injured  by  falling  upon  ice  accumulated 
upon  steps,  if  it  is  not  landlord's  duty  to  keep  them  clear  of  ice,  although  so 
constructed  and  of  such  material  as  to  occasion  accumulation  of  ice,  there  being 
no  change  in  construction  since  tenancy  began.     Wood  v.  Cotton  Co.,  813. 

LEGACY. 

1.  To  make  legacy  specific,  it  must  clearly  appear  that  testator  intended 
legatee  to  take  particular  tiling  and  nothing  else.  Wgckoffv,  Executors  of 
Pirrine,  754. 

2.  If  debt  is  subject  of  specific  legacy,  payment  of  debt,  whether  voluntary 
or  compulsory,  will  destroy  legacy.     Id, 

3.  Gift  of  personal  property  for  life,  with  power  to  legatee  to  use  it  as  she 
may  deem  proper,  or  to  sell  it,  or  any  part  of  it,  for  her  benefit,  as  bhe  may 
deem  needful  or  best.  Held,  al»olute.     Kendall  v.  Kendall,  284. 

4.  Will,  executed  in  1848,  contained  clause:  ''I  give  and  bequeath  to  my 

daughter, ,  $1000,  to  be  paid  on  her  marriage  or  when  she  arrives  at  age, 

with  interest  after,  at  her  option."  Legatee  attained  majority  in  1849,  and  was 
married  in  1853 ;  testatator  died  in  1854.  Held,  that  legacy  drew  interest  as 
soon  as  daughter  arrived  at  age.     Trustees  v.  Graver,  813. 

5.  Legacy  bears  simple  interest,  and  payments  should  be  applied  first  to 
extinguish  interest  and  then  principal.    Id. 

LIBEL. 

1.  Action  for  can  be  maintained  against  corporation.  Evening  Journal  y. 
McDermott,  147. 

2.  Previous  or  subsequent  publications  admissible  to  show  temper  of  de- 
fendant's mind  in  publication  complained  of,  even  though  barred  by  Statute  of 
Limitations.     Id. 

3.  Publication  in  newspaper  of  false  statement  that  person  was  convicted  and 
sentenced  to  prison  for  libel,  is  actionable,  without  proof  of  special  damage. 
Boogher  r,  Knapp,  483. 

4.  In  action  for,  where  langtuige  is  ambiguous  or  ironical,  plaintiff's  ac- 
quaintances may  state  their  understanding  as  to  whom  charge  refers,  and  what 
it  imputes,     Knapp  v.  Fuller,  689. 

5.  Defendant,  after  suit  brought,  published  another  article  referring  to  plain- 
tiff by  name  :  admissible  to  show  animus.     Id. 

6.  Wh.at  one  of  defendants  said,  few  days  after  first  publication,  manifesting 
hostile  feeling  toward  plaintiff,  also  admissible.     Id. 

7.  Defendant  wrote  defamatory  statements  of  plaintiff  in  letter  to  W., 
under  circumstances  making  it  privileged,  but  by  mistake  placed  it  in  envelope 
directed  to  another  person,  who  received  and  read  letter.  Held,  that  publica- 
tion was  privileged  in  absence  of  malice  in  fact.     Tompson  v.  Dashwood,  754. 

8.  If  any  one,  including  proprietor  of  newspaper,  goes  out  of  his  way  to 
asperse  personal  character  of  public  man,  and  to  ascribe  to  him  base  and  cor- 
rupt motives,  he  does  so  at  his  peril,  and  must  either  prove  truth  of  what  he 
says  or  answer  in  damages.     NegUy  v.  Farrow,  813. 
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LIBEL. 

9.  Malice,  bnt  not  in  ordinary  tense  of  hatred  or  ill  will,  is  easential  ele- 
ment in  action  for  libel ;  bnt  if  publication  be  in  itself  libelloos,  law  in  such 
case  implies  malice,  and  only  qaestion  before  jary  on  plea  of  not  guilty,  pub- 
lication being  established,  b  the  amount  of  damage ;  in  estimating  which,  jury 
are  to  consider  whether  article  was  published  wantonly,  or  as  editors  of  news- 
paper honestly  commenting  upon  official  conduct  of  plaintiff.  NegUy  v.  Far* 
roWf  813. 

10.  Statute  82,  Qeo.  Ill,  ch.  60,  noc  in  force  in  Maryland,  where  coort 
always  decides  whether  publication  is  in  law  a  libel.    Id, 

LICENSE.    See  Conbtitutiokal  Law,  5,  16.    Imtoxioatiko  Liquos,  1. 

LIEN.     See  AoMiRALTy,   8.    Attaohmxitt,  4.    Cobfobatioh,  9.    Hubbaitd 
akdWifb,  7.  16.    Iksdrancb,  14. 

LIMITATIONS,  STATUTE  OF.     See  Bi&l  of  Betisw.    Gift,  2.     Tbcst 

AND  TBURTEE,  9. 

1.  liay  be  pleaded  by  a  county.     Gauu  r.  Hot  Springs  County ^  419. 

2.  In  action  for  damage  against  railroad  company  for  unreasonable  delay 
in  transportation  of  merchandise,  where  portion  of  delay  occurred  more  than 
six  years  prior  to  date  of  writ,  the  damage  for  that  portion  of  delay  was 
barred.    Jones  t.  Bailway  Co,y  420. 

8.  Action  entirely  arising  out  of  a  statute  not  within.  Cowaihooen  t.  /Vee- 
holderst  147. 

4.  Is  not  suspended  or  waived  by  representation  made  by  administrator  to 
Orphans'  Court  to  procure  order  to  sell  lands  for  payment  of  debts,  nor  is 
order  of  sale  such  an  adjudication  as  prevents  administrator  setting  it  up  at 
law.     Everett  v.  Williams^  548. 

5.  Now  cause  of  action,  cannot  escape  statute,  by  being  introduced  by  way 
of  amendment  into  declaration  in  action  for  different  cause,  brought  before 
lapse  of  statutory  time.    North  Chicago  Co,  t.  Monkdj  814. 

6.  But  where  new  count  is  added  merely  to  restate  same  cause  of  action, 
plea  of  statute  thereto  is  improper.     Id, 

7.  Upon  a  plea  of,  the  only  evidence  giyen  of  possession  during  first  year 
was  that  defendant's  grantor  went  once  upon  the  land,  set  up  two  stakes  at 
what  he  was  told  were  comers,  tried  to  ascertain  the  boundaries  and  afterwards 
paid  the  taxes  for  the  year.     Held^  insufficient.    Bradstreet.  v.  Kinadloy  848. 

8.  Instrument  signed  by  maker  and  witnessed,  stating  that  maker  had 
received  of  S.  a  horse,  for  which  he  promised  to  pay  S.,  or  order,  a  sum  named 
in  one  month  from  date,  "  said  horse  to  be  and  remain  the  entire  and  absolute 
property  of  the  said  S.  until  paid  for  in  full  by  me,*'  is  not  a  promissory  note, 
and  an  action  brought  thereon,  more  than  six  years  after  its  date,  cannot  he 
maintained.     SLoon  v.  McCarty,  689. 

9.  Action  to  foreclose  mortgage,  given  to  secure  note,  may  be  commenced  at 
any  time  within  twenty-one  years  after  execution,  notwithstanding  note  is 
barred  by  statute.    Riddle  v.  JSowenstein,  689. 

10.  Award  under  seal  is  specialty  within  meaning  of  statute,  though  submis- 
sion was  by  parol.    HcJnon  v.  Hadnon,  689. 

11.  *'  I  thank  you  for  your  very  kind  intentions  to  give  up  the  rent  of  7^ 
y-bwrwydd  next  Christmas,  bnt  I  am  happy  to  say  at  that  time  bovh  principal 
and  interest  will  have  been  paid  in  full."  Held,  sufficient  hi  knowledgment  to 
bar  statute.     Green  v.  Humphreys,  754. 

12.  Trusts  which  fall  within  exclusive  jurisdiction  of  courts  of  equity  are  not 
subject  to  statute.     Buckingham  v.  Ludlum,  754. 

18.  Courts  of  equity  only  follow  statute  by  analogy,  and  when  it  is  not 
against  conscience  to  do  so.    Id, 

14.  Creditor  of  firm  may  have  relief  in  equity  for  payment  of  his  debt, 
against  separate  assets  left  by  deceased  partner,  if  surviving  partner  be  insol- 
vent and  firm  assets  exhausted.    Id, 

15.  Representatives  of  deceased  partner  cannot  set  up  statute  against  finn 
creditor,  so  long  as  surviving  partner  continues  liable  for  debt  and  has  right  to 
seek  contribution  from  deceased  partner's  estate,  for  payment  of  debts  of  firm.  Id, 

16.  One  partner  cannot  set  np  statute  against  other,  where  there  have  been 
dealings  in  respect  to  partnership  affairs,  within  six  years.    Id, 
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LUNATIC.    See  Ihsakitt. 

1.  Incapable  of  acqairing  pauper  letUement  in  his  own  right.  Inhabitants^ 
4rc»f  ▼•  Inhabitants f  ^c,  1 47. 

S.  Socfa  a  peraon,  until  forty-eight  yean  of  age,  lired  in  his  father's  family 
and  was  then  sent  to  insane  hospital.  Heldf  That  be  followed  father's  residence 
aoqoired  while  pauper  was  in  hospital.    Id. 

BiALICIOUS  PROSECUTION.    See  Abatbhbnt.    Co&poratiov,  I. 

1.  Voluntary  dismissal  of  civil  action  is  prima  facie  evidence  of  want  of 
probable  cause.     Wetmore  v.  Mellinger,  711. 

S.  Although  action  is  commenced  with  probable  cause,  yet  if  plaintiff  con- 
tinues to  prosecute  it  when  there  is  no  probable  cause,  he  is  liable  for  malicious 
prosecution.  That  probable  cause  had  ceased  to  exist,  must,  however,  appear 
otherwise  than  from  evidence  introduced  on  trial.    7<f.,  and  note, 

3.  Advice  of  counsel,  on  full  and  fair  statement  of  facts  and  information, 
will  not  protect,  unless  acted  on  in  good  faith.    Id. 

4.  On  issue  of  probable  cause,  certain  depositions  in  former  suit,  tending  to 
show  that  defendant  could  have  ascertained  facts  which  would  have  had  impor- 
tant bearing  on  such  issue,  adversely  to  his  right  to  maintain  prior  action,  were 
admissible.     Id. 

5.  N.  C.  Co.,  a  corporation,  wiUi  malice  and  without  probable  cause,  sued 
M.  and  others,  in  dvil  action,  and  by  order  of  injunction  made  on  its  ex  parte 
application,  prevented  M«,  and  others  from  entering  upon  their  property,  and 
alM)  from  prosecuting  profitable  business.  After  year  had  passed,  N.  C.  Co. 
dismissed  its  action.  Held,  that  company  was  liable  in  action  of  malicious  pros- 
ecution, and  that  measure  of  damages  was  value  of  use  of  property,  in  business, 
during  period  of  ouster.     Coal  Co.  v.  Upson,  483. 

MANDAMUS. 

Will  not  lie  upon  relation  of  citixen  and  owner  of  land  abutting  upon  street 
through  which  line  of  railroad  authorized  by  ordinance  would  pass,  to  compel 
city  clerk  to  make  advertisement  required  by  ordinance.  State  v.  Henderson^ 
921. 

MARRIAGE,    fjee  Coittract,  6.    Hubbanb  and  Wiitb. 

MASTER  AND  SERVANT.     See  Aobitt,  8,  9.    Neolioencb,  5. 

1.  Railroad  company  and  its  train  hands  must  guard  the  trackmen  from, 
danger  as  far  as  practicable.    Didc  v.  Railroad,  76. 

2.  Agreement  between  connecting  lines  of  railroad*  does  not  affect  third  par- 
ties, nor  make  employees  of  one  line  co-employees  of  others.  Railroad  Co,  v. 
State,  77. 

3.  Contract  to  work  for  period  of  seven  months  for  $14  per  month  is  entire, 
and  full  performance,  or  vdid  excuse  for  non-performance,  must  be  shown  to 
recover  thereon.     Koplitz  v.  Powell,  284.  ' 

4.  Servant  not  ordinarily  required  to  work  during  unseasonable  hours  ;  but 
if  he  voluntarily  does  so,  it  is  no  ground  for  claiming  extra  compensation  or  that 
there  is  breach  of  contract  by  employer.    Id. 

5.  Mere  request  to  perform  unseasonable  service  does  not  justify  servant  in 
quitting  ;  nor  does  refusal  to  perform  same  justify  discharge.     Id. 

6.  Person  employed  by  city  to  superintend  digging  of  trench,  and  one  em- 
ployed as  laborer  to  dig  trench,  by  same  master,  are  prima  facie  fellow  servants. 
Fltfnn  V.  City,  814. 

7.  Master  not  liable  for  injury  occurring  from  negligence  of  fellow- workman, 
unless  latter  was  known  to  be  careless  or  incompetent.  Fones  v.  Phillips, 
420. 

8.  Where  performance  of  duties  peculiar  to  master  is  intrusted  to  mere  work- 
man, such  workman,  quoad  hoc,  and  to  extent  of  master's  duty  intrusted  to  him, 
stands  in  master's  plaice,  and  Ids  negligence  binds  master.    Id. 

9.  It  is  duty  of  master,  in  assigning  servant  to  duty  at  or  about  dangerous 
machinery,  to  give  detailed  and  special  waniing  as  to  all  latetA  dangers,  not  dis- 
coverable by  reasonable  and  ordinary  exercise  of  diligence.     Id. 

10.  Corporation  is  negligent  if  it  employs  an  imprudent  or  incompetent  per- 
son as  master  over  other  employees,  and  responsible  for  injury  to  another 
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MASTER  AND  SERVANT. 

servant,  without  fault,  from  negligence  of  such  master;  especiallj  wbere 
injored  employee  was  child  receiving  orders  solely  from  said  master  and  with- 
out access  to  president  or  general  superintendent :  and  it  makes  no  difference 
that  master  violated  orders.     Atlanta  Cotton  Factory  v.  Speer,  147. 

11.  Railroad  company  is  liable  in  action  on  behalf  of  fireman  killed  by 
washing  out  of  culvert,  which  was  in  improper  condition,  resulting  from 
negligence  and  carelessness  of  its  bridge-builder  and  road-master:  his  neg- 
ligence was  negligence  of  defendant,  and  notice  to  him  of  defective  oonstmction 
was  notice  to  latter.     DavU  v.  Railroad  Co,,  623. 

12.  Workman  was  injured  by  break  of  elevator  chain  and  fall  of  elevator. 
His  business  was  to  load  elevator  on  lower  floor  and  unload  it  on  upper. 
Staircase  near  elevator  connected  the  floors,  and  workman  was  injured  while 
riding  with  his  load  on  elevator.  It  appearing  that  chain  had  broken  some  six 
weeks  before  and  had  been  repaired,  and  evidence  being  conflicting  whether 
employer's  superintendent  had  been  notified  of  break,  and  it  also  appearing 
that  ratchets  to  arrest  fall  of  elevator  were  not  in  working  order :  Held^  that 
employer's  negligence  was  for  the  jury,  and  that  he  was  not  relieved  from 
liability  if  defective  condition  of  chain  and  ratchets  arose  from  negligence  of 
fellow-workmen  of  plaintifiT,  whose  duty  it  was  to  take  care  of  them.  Mulvey 
V.  Zjocomotive  Works,  623. 

13.  M.,  while  using  machine  in  his  capacity  of  workman  fbr  manufacturing 
company  discovered  its  defects  and  unsafe  condition  and  complained  to  foreman, 
under  whose  orders  he  worked  and  whose  duty  it  was  to  see  that  machinery  was 
in  order.  Foreman  promised  to  remedy  defects  and  directed  him  to  work  on 
machine.  M.  thereupon  continued  to  use  machine,  and,  in  so  doing,  was  in- 
jured through  said  defects  before  any  steps  were  taken  to  remedy  same.  Held^ 
that  his  knowledge  was  not  conclusive  of  contributory  negligence,  but  was  a 
fact  to  be  considered  by  jury  in  determining  that  question.  Manufactwing  Co. 
V.  Morrisseiff  574,  and  note. 

MECHANICS'  LIEN. 

Where  promissory  note  is  given  and  received  in  payment  for  materials  and 
work  the  Ucn  is  waived.     Crooks  v.  Door,  Sash  and  Zjumber  €b.,  348. 

MINOR.    See  Infant.    Guardian  and  Wasd.    Parent  and  Cb^ld. 

MORTGAGE.     See  Attachment,  2.     Covenant,  2.     Deed,  4.     Dubess,  3. 
Fixture,  4,  5,  7.    Husband  and  Wife,  15,  19.   Insurance,  17,  18.    Lim- 
itations, Statute  of,  9'.     Trust  and  Trustee,  3,  4.     United  States 
Courts,  4.    Vendor  and  Vendee,  2,  3. 
I.  OfchaUds. 

1 .  Owner  of  land,  or  mortgagor  in  possession  after  condition  broken,  may 
make  valid  chattel  mortgage  of  growing  crop  superior  to  lien  of  subsequent 
attachment.     Kimball  v.  Sattlty,  689. 

2.  Mortgage  of  chattels  belonging  to  another  with  oral  consent  or  ratification 
of  owner,  cannot  affect  subsequent  mortgage  of  same  chattels  by  owner  to  one 
without  notice  of  ratification.     Maier  v.  Davis,  549. 

n.   Of  realty. 

3.  Right  of  mortgagee  to  recover  on  insurance  policy  or  mortgage  where  debt 
has  been  paid  on  the  other.     Castellain  v.  Preston,  168,  note, 

4.  Trustee  in  deed  of  trust  is  trustee  for  both  debtor  and  creditor,  and  he 
must  use  efforts  of  prudent  man  to  protect  all  interests  in  property.  Ventres 
V.  Cobb,  284. 

5.  All  persons  must  take  notice  of  boundaries  of  counties  and  legislative 
changes  thereof.     Welch  v.  Steams,  147. 

6.  Where  mortgage  has  been  recorded  in  one  county  and  mortgaged  pre- 
mises become  by  legislative  enactment  part  of  another  county,  notice  of  fore- 
closure should  be  published  in  county  in  which  the  land  is  when  notice  is  given. 
Id. 

7.  Generally,  one  purchasing  land  subject  to  mortgage,  by  express  agreement 
assumes  the  mortgage.     In  such  case,  as  between  parties,  purchaser  becomes 
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'        primarily  liable  and  mortgaged  property  the  primary  fand  for  payment  of  debt. 
George  r.  Andrewty  755. 

8.  Mortgagee  may,  by  his  dealings  with  parchaser  and  mortgagor,  recognise 
purchaser  as  principal  and  mortgagor  as  only  security.     Id, 

*'    •  -  9.  Extension  of  time  of  payment  of  mortgage  by  agreement  between  holder 

and  purchaser,  without  concurrence  of  mortgagor,  discharges  him  from  liability. 
Id. 

-      MUNICIPAL  CORPORATION.    See  Cowstitutiowal  Law,  5,  20.   Cowtract, 
.  r.  21.     LiMiTATiOHB,  Statute  of,  1.    Negotiable  Instbumbnt,  1.    Oui>i- 

VAXCB.      SUKETY,  4.      TAXATION,   1.      WhaBF,  2. 

.2  I*  City  not  liable  for  negligent  acts  of  officers  or  men  employed  in  fire  depart- 

^^.  ment.     FFt/eoo;  v.  CV/y,  814. 

2.  Board  of  supervisors  can,  in  good  faith,  compromise  judgment  in  favor  of 
county.     Collins  V,  fVe/cA,  148. 

3.  When  tax  collector  arrests  tax-payer  for  non-payment  of  tax  already  paid 
_   ^    1}             and  which  is  thereupon  paid  a  second  time,  the  town  is  not  liable  for  arrest,  nor 

^  for  money  while  in  hands  of  collector.     Inhabitants^  ^c.^  v.  /iurr/,  148. 

_    ^  .  4.  Power  of  to  pass  ordinance  interfering  with  rights  of  individuals  or  public 

must  clearly  appear  in  its  charter  ;  .authority  to  pass  ordinances   to  suppress 
.    ..^  gambling,  and  such  others  for  peace  and  good  of  town,  as  may  be  deemed  ex- 

.  ^  pedient,  not  repugnant  to  constitution,  &c.,  does  not  warrant  passage  of  ordi- 

nance forbidding  keeping  of  billiard  table  for  hire.     State  v.  Belvidere^  148. 
5.  Bound  by  unauthorised  acts  of  officers  of  that  branch  which  is  invested  with 
'  '  jurisdiction  to  act  for  corporation  upon  subject  to  which  particular  act  relates. 

CUy  V.  Railroad  Co.y  284. 
~  /  6.  Property  of  county  being  held  for  public,  is  under  uncontrolled  power  of 

•    "  General  Assembly.     Harris  v.  Board  of  Supervisors,  483. 

^   ^' ''  7.  Where  bonds  donated  by  municipal  corporation  to  railroad  company  re- 

cited, on  their  face,  that  an  election  had  been  held  in  accordance  with  author- 
izing statutes,  Held,  1.  That  defect  in  method  of  election  in  no  way  impairs  vali- 

dity  of  bonds  in  hands  of  bona  fide  holder.     2.  That  decision  of  state  Supreme 

'    ,  Court  to  contrary,  is  not  binding  on  United  States  Supreme  Court.     Town  of 

Aina  v.  Bowler,  484. 
.  ,  _  .  8.  In  the  absence  of  express  power  city  cannot  subscribe  or  donate  to  manu- 

^  '  facturing  company,  and  bonds  so  given  are  not  valid  in  hands  of  purchaser  for 

ralue  but  with  knowledge.     Ottawa  r.  Carey,  549. 

9.  In  Illinois,  under  constitution  of  state,  corporate  authorities  of  cities  can- 
not be  invested  with  power  to  levy  and  collect  taxes  except  for  corporate  pur- 

'    *  poses  ;  hence  city  could  not  borrow  money  nor  issue  bonds  unless  it  had  power 

to  pay  same  by  taxation.     Id» 

10.  City  has  power  to  establish  such  reasonable  appliances  in  public  thor- 
oughfares where  railroads  pass,  as  will  by  temporary  arrest  of  travel,  protect 
public  from  danger.     Textor  v.  Railroad  Co.,  348. 

11.  In  action  against,  for  damages  resulting  from  breaking  of  plank  in 
bridge,  the  ground  is  positive  misfeasance,  or  else  neglect ;  in  latter  case  notice 
of  condition  of  street  is  necessary,  in  the  former  not.  Mayor,  ^.,  of  Bruns- 
wick V.  Braxton,  348. 

12.  Legislature  having  provided  for  assessment  of  tax  on  railroad  companies, 
-'.                      and  its  payment  and  collection  by  comptroller-general,  if  power  to  assess  and 

levy  tax  on  railroads  had  been  conferred  on  municipal  corporation  by  previous 
act,  it  must  yield  to  last  act  on  subject.     City  v.  Savannah  Railway  Co,,  755. 

13.  City  had  notice  of  hole  in  sidewalk  near  railroad  crossing  and  neglected 
to  repair  same  within  reasonable  time.  Person  in  passing  over  such  walk,  ex- 
ercising due  care,  stepped  into  hole,  whereby  be  was  unavoidably  thrown  ujxin 
railway  track  before  approaching  train,  and  in  attempting  to  get  up  his  clothes 
caught  upon  rail  or  spike  in  sidewalk,  and  he  was  killed  by  train.  Held,  that 
city  was  liable.     City  v.  Schmidt,  815. 

14.  Under  Illinois  constitution  corporate  authorities  of  cities  cannot  be  in- 
rested  with  power  to  levy  and  collect  taxes  except  for  corporate  purposes.  Held, 
that  unless  city  had  been  invested  with  power  to  raise  money  by  public  taxation 
to  be  devoted  to  private  parties  for  developing  water-power  in  city  or  yicinity 
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for  manufacturing  purposes,  bonds  so  given  were  void  in  hands  of  purchaser 
with  notice.     City  v.  Carey,  755. 

15.  SembUf  that  power  to  subscribe  to  company's  stock  would  not,  of  itself, 
authorize  donation  to  it.     Id. 

16.  Under  general  grant  of  power  to  declare  what  shall  be  a  nuisance  town 
authorities  will  have  no  right  to  pass  ordinance  declaring  thing  a  nuisance  which 
is  clearlj  not  such  ; .  in  doubtful  cases  the  action  of  the  authoritiee  will  bind  the 
court.     Railway  Co,  v.  Twm  of  Lake  View,  420. 

17.  On  the  other  hand  there  are  many  things  which  courts,  without  proof, 
will  declare  nuisances,  and  ordinance  declaring  them  such  will  be  valid  on  its 
face  ;  of  this  character  is  use  of  steam  for  propelling  street  cars  along  thickly 
populated  public  street.     Id. 

18.  Where  city  is,  by  its  charter,  limited  to  levy  of  one  per  cent,  of  taxes  far 
all  purposes  whatever,  three-tenths  of  which  shall  be  for  payment  of  its  bonded 
indebtedness,  and  city  does  levy  one  per  cent,  tax,  court,  on  application  of  cred- 
itor who  has  recovered  judgment  on  bonds  of  city,  will  compel  application  of 
three-tenths  of  such  taxes  to  payment  of  such  judgment,  if  that  much  is  neces- 
sary.    City  Y.  Underwood^  421. 

'19.  Where  county  courts  were  authorized  to  subscribe  in  behalf  of  township 
to  stock  of  railroad  company  *'  building  or  proposing  to  build  a  railroad  into, 
through  or  near  such  township,"  and  to  issue  county  bonds  in  payment,  and 
there  was  a  vote  of  township  in  favor  of  issuing  certain  bonds  and  subscription 
was  made  and  bonds  issued,  reciting  that  they  were  authorized  by  vote  of  peo- 
ple and  issued  under  order  of  court ;  it  appearing  that,  at  time  vote  was  taken 
and  bonds  issued,  company  only  proposed  to  build  road  from  point  nine  miles 
distant  from  township  to  further  distance,  and  interest  on  the  bonds  having  been 
paid  for  three  years.  Held,  that  courts  should  acquiesce  in  determination  by 
qualified  voters  and  local  authorities  that  proposed  road  was  "  near"  township. 
Kirkbride  v.  Lafayette  County,  690. 

20.  Under  constitution  of  Missouri,  city  ordinance  is  void  which  undertakes 
to  confer  upon  one  person  right  to  remove  and  convert  to  his  own  use  carcases 
of  all  dead  animals,  not  slain  for  food,  found' within  limits  of  city,  to  exclusion 
of  right  of  owners  to  remove  and  use  them  before  thev  become  a  nuisance. 
River  Rendering  Co.  v.  Bekr^  690. 

MURDER,     See  Criminal  Law,  V. 

NATIONAL  BANKS<     Sec  Bank,  4,  5.    Criminal  Law,  20,  27.    Errossand 
Appeals,  11. 

1 .  Have  power  to  lend  money  upon  pergonal  obligation  secured  by  pledge  of 
warehouse  receipt.     Cleveland  v.  Bank,  690. 

2.  Interest  received  by,  creatcr  than  lawful  rate  can  not  be  set  off  in  action 
on  note ;  but  bank  can  only  recover  face  of  note  without  interest.  Bank  v. 
ChUda,  348. 

3.  Where  stockholder,  with  good  gronnd  to  apprehend  failure  of  bank,  ool- 
Insively  transfers  his  shares  to  irresponsible  person,  transaction  will  be  deemed 
a  fraud  on  creditors  and  transferror  will  bo  held  to  liability  imposed  by  {  12  of 
J  ct  of  June  3d  1864.     Bowden  v.  Johnson,  285. 

4.  Bill  in  equity  in  such  a  case,  praying  for  discovery  as  weU  as  relief, 
sustained.    Id. 

5.  National  banking  act  confers  power  to  receive  special  deposits,  and  where 
national  bank  has  been  accustomed  to  receive  United  States  bonds  as  such, 
gratuitously,  it  is  liable  for  loss  occurring  through  want  of  that  degree  of  care 
which  good  business  man  would  exercise  in  keeping  property  of  such  value* 
Bank  v.  Zent,  484. 

6.  Demand,  and  refusal  by  bank  to  deliver,  with  no  other  explanation  than 
statement  that  it  has  no  such  bonds  in  its  possession,  furnish  sufficient  proof 
of  loss  by  nejrligence.     Id. 

7.  Sect.  3466  Rev.  Stat.  U.  S.,  giving  priority  to  demands  of  United  States 
against  insolvents  cannot  be  applied  to  demands  against  national  banks  which 
have  failed,  because  inconsistent  with  national  banking  act.  Bank  v.  United 
States,  484. 
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NEGLIGENCE.  See  BAfLMiKT.  Commoit  Carrier,  10,  11.  Mabtfb  amd 
Sbryakt,  11, 13.  Municipal  Corfueation,  1,  11,  IS.  National  Banks, 
5,  6.     Railroad,  4,  6,  8.     Shippino,  2. 

I.  Is  the  omission  to.  use  the  means  reasonably  necessary  to  aToid  injury  to 
others.     Railroad  Co,  r.  Johuon^  117,  and  note, 

S.  To  maintain  action  for,  there  mast  be  fault  on  part  of  defendant  and  no 
want  of  ordinary  care  on  part  of  plaintiff.  Diflerenco  between  ordinary  and 
slight  negligence.     Comparative  negligence.     Id, 

3.  Aside  from  statutory  or  municipal  regulation,  no  rate  of  speed  at  which 
railroad  train  may  be  run  is  negligence  per  ««•     Powell  v.  Railway ^  485. 

4.  In  clear  case  of  contributory  negligence  the  court  should  direct  jury  to 
find  for  defendant     Id, 

5.  If  negligence  of  railroad  company  contributes  to  injury,  company  is 
liable,  even  though  negligence  of  fellow-icrvant  also  contributes.  Railway  Co. 
T.  Cumming»f  285. 

6.  *When  bowl  is  set  by  landlord  in  tenant's  room  for  his  exclusive  use,  with 
apertures  insufficient  to  carry  olT  all  water  delivered  by  faucet  if  left  open, 
and  this  defect  and  tenant's  negligence  in  using  bowl  are  together  the  cause  of 
damage,  liability  of  landlord  is  that  of  owner  as  distinguished  from  that  of 
occupant.     McCarthy  Y.  Savings  Bank^  285. 

7.  Landlord  does  not  insure  against  tenant's  negligence,  nor  does  his  liabil- 
ity follow  from  fact  that  building  does  not  contain  most  improved  system  of 
water  pipes.     Id. 

8.  Thieit  boy  between  six  and  seven  was  upon  railroad  track  at  or  near  street 
crossing,  though  his  father  had  shortly  before  seen  him  going  toward  track, 
not  enough  to  establish  contributory  negligence  as  matter  of  law.  Johnson  v. 
Railroad^  148. 

9.  One  who  places  in  hands  of  child  article  known  to  be  dangerous,  is  liable 
for  natural  and  probable  result  of  his  act,  although  there  be  an  intervening 
agency.     Binford  v.  Johnson^  50,  and  note, 

10.  Act  in  direct  violation  of  criminal  statute  negligence  per  se.     Id. 

II.  Liability  for  injury  received  by  child  while  trespassing,     /rf,  note. 

12.  Ilailroad  company  liable,  notwithstanding  negligence  of  intestate,  if  or- 
dinary care  was  not  exercised  by  its  employees  after  they  knew  of  intestate's 
negligence.     Beenu  v.  Railroad  Co,^  148. 

13.  Natural  effects  of  tort  are  those  which  might  reasonably  be  foreseen  ; 
proximate  effects  those  between  which  and  the  tort  there  intervenes  no  culpable 
and  efficient  agency.  Mere  failure  by  third  parties  to  extinguish  fire  started 
through  negligence  of  defendant,  not  such  agency.  Wiley  v.  Railroad  Co., 
148. 

14.  Where  passenger  is  injured  by  mutual  negligence  of  servants  of  com- 
pany on  whose  train  he  is  rightfully  travelling,  and  of  servants  of  another  com- 
pany with  whom  he  has  no  contract,  action  may  be  maintained  against  either 
company.     Railway  Co,  v.  Shacldety  421. 

15.  No  legal  presumption  that  railroad  company,  while  in  exercise  of  lawful 
right  to  run  its  locomotives  and  trains  over  its  xoiA  and  to  use  fire  in  so  doing, 
will  not  permit  fire  to  escape.     Ihlmer  v.  Railway,  485. 

16.  That  railroad  company  uses  good  machinery  and  most  approved  ap- 
pliances to  prevent  escape  of  fire,  and  has  careful  and  competent  men  in  charge, 
will  not,  in  case  fire  does  escape  of  itself,  rebut  prima  facie  Inference  of 
negligence.     Id, 

17.  Railroad  companies  must  use  reasonable  precautions  to  prevent  fire  being 
carried  against  all  except  extraordinary  and  unusual  winds.     Id, 

18.  Where  obstruction  in  street  is  in  plain  view  of  driver  of  vehicle,  and  he 
drives  against  it,  he  is  guilty  of  contributory  negligence,  and  it  is  no  answer  to 
say  that  his  attention  was  taken  up  with  looking  above  ground  to  direct  team. 
Yahn  v.  City,  644. 

1^  That  woman  sixty-seven  years  old,  injured  by  being  knocked  down  by 
horse  and  wagon,  while  crossing  street  on  some  flagstones  at  junction  with  two 
other  streets,  all  much  travelled,  in  compact  part  of  city,  did  not,  before  and 
while  crossing,  look  up  or  down  the  street  but  straight  ahead,  is  not  conclusive 
evidence  of  want  of  due  care ;  question  is  for  jury.     Shapleigh  v.  Wyman^  690. 
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20.  Person  sailing  in  his  yacht  on  Lord's  daj  in  violation  of  statute,  if  run 
into  by  steamboat,  can  only  maintain  action  if  act  of  those  in  charge  of  steam- 
boat was  wanton  and  malicious.     Wallace  v.  River  Nav,  and  Ex.  Co.,  691. 

21.  Freight  car  was  left  standing  on  side  track  so  near  main  track  as  to  make 
collision  inevitable.  Passenger  was  sitting  with  elbow  on  sill  of  open  window 
resting  his  head  on  his  hand.  Comer  of  coach  struck  freight  car  so  that  it 
jarred  the  passenger's  elbow  outside  window  and  his  arm  was  crushed  betw^n 
the  two  cars.  Held,  that  he  was  not  guilty  of  contributory  n^ligence.  Far- 
low  V.  Kelly,  421. 

NEGOTIABLE  INSTRUMENT. 

1.  Overdue  coupon  of  municipal  bond  which  has  not  matured,  is.  Town  of 
Thompton  v.  Ptrrine,  221. 

8.  Transfer  afler  maturity,  of  interest  coupons  payable  to  bearer  on  day 
named,  only  passes  title  of  transferror.     McKim  v.  King,  77. 

NOTARY  PUBLIC.     Sec  Bills  and  Notes,  27.     Cbiminal  Law,  27. 

NOTICE.     See  Attaohment,  8.     Bank,  2.     Mortoaoe,  5.    Municipal  Cob- 
PORATiON,  11.     Railroad,  12.     Surbtt,  1. 

Purchaser  is  not  chargeable  with  constructive  notice  of  all  instruments 
and  incumbrances  of  record,  but  only  of  such  as  lie  in  apparent  chain  of  title. 
Grundies  v.  Beid,  815. 

NOVATION.     See  Debtor  and  Creditor,  7 

NUISANCE.  See  Equity,  15.  Injunction,  4.  Municipal  Corporation, 
16,  17. 
*  1.  Ringing  at  early  hour  (to  arouse  boarding-housekeepers  or  operatives 
living  with  them)  of  bell  weighing  2000  pounds  and  set  in  open  tower  40  feet 
from  ground,  and  so  situated  as  to  residences  owned  and  occupied  before  erec- 
tion of  bell,  that  they  receive  full  force  of  sound,  the  inmates  being  deprived 
of  sleep  and  their  comfort  impaired,  is  a  private  nuisance ;  and  mill  owner  may 
be  restrained  by  injunction,  the  ringing  not  being  shown  to  be  necessary  or 
reasonable  ;  and  evidence  of  custom  to  so  ring  bells  in  other  places  is  inadmis- 
Bible.     Davis  v.  Sawyer,  349. 

2.  Noise  and  Vibration  as  Elements  or  Nuisance,  625. 

OFFICER.     See  Attachment,  2,  3,  6,  7.     Attorney,  1.      Prohibition,  2. 
Sheriff,  2. 

1.  Town  marshal  may  be  bailiff.  Constable  cannot  be  sheriff,  deputy  sherifT 
or  clerk  of  superior  court,  but  may  be  marshal.     Lewie  v.  Widl,  549. 

2.  Where  officer  is  called  upon  by  nature  of  service,  to  make  an  inquiry  and 
investigation  after  process  comes  into  his  hands,  he  is  only  required  to  exercise 
reasonable  care,  skill  and  diligence  in  so  doing.     Street  v.  Pamell,  285. 

3.  A  sheriff  who  erroneously  certifies  in  levy  on  land  that  appraisers  were 
disinterested,  b  not  liable  in  absence  of  negligence.     Id, 

4.  Remedy  for  such  error  is  in  motion  for  leave  to  amend  return,  and  in 
power  of  court  under  such  motion,  to  extend  necessary  relief.     Id. 

5.  In  absence  of  constitutional  or  legislative  restriction,  where  no  defimte 
term  of  office  is  prescribed  by  law,  power  of  removal  is  incident  to  power  of 
appointment,  and  that  power  is  sole  judge  of  existence  of  cause.  Potion  v. 
Vaughan,  422. 

6.  In  action  on  treasurer's  official  bond,  his  settlement  with  county  court  is 
conclusive.     Hwmicutt  v.  Kirkpatrick,  422. 

ORDINANCE. 

1.  Charter  and  ordinances  of  city  stand  in  same  relation  as  constitution  and 
statutes  of  state.     Quinette  v.  City,  485. 

2.  Where  city  charter  provided  that  judges  of  election  should  receive  no  pay, 
and  repealed  all  inconsistent  ordinances,  Held,  that  ordinance  providing  for 
pay  of  judges  and  clerks  was  repealed  only  as  to  judges.     Id. 

PARENT  AND  CHILD. 

1.  Father  of  infant  child  is  entitled  to  its  custody  rather  than  mother;  and 
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when  father  has  entruBted  child  to  grandmother,  her  custody  is  in  legal  intend- 
ment his.     Stat9  V.  Bameiff  422. 

2.  Hence,  when  mother,  Assisted  by  her  brother,  forcibly  took  the  child  so 
entrusted  from  its  p'andmother,  the  force  being  exerted  by  the  brother  at 
mother's  request,  Lfeldf  that  brother  was  criminally  liable  for  assault  and 
battery.    Id, 

PARDON. 

Unconditional  pardon  cannot  be  treated  as  nullity  on  habeaa  corpus  pro- 
ceeding, after  re-arrest  on  ground  that  pardon  was  fraudently  obtained  by  acts 
done  to  atfect  prisoner's  health  and  reoresentations  concerning  it.  Knapp  T. 
Thomas,  485. 

PARTITION. 

1.  At  common  law,  partition  operates  by  way  of  delivery  of  possession  and 
estoppel ;  in  equity,  unless  otherwise  provided  by  statute,  the  transfer  of  title 
in  partition  can  only  be  effected  by  execution  of  conveyance,  which  may  be  de- 
creed, and  compelled  by  attachment.     Gay  v.  jfhrpartf  221. 

2.  Where  decree  for  partition  erroneously  declared  nature  of  estate  of  each 
co-tenant  and  deeds  were  made  three  days  after  which  did  not  follow  decree, 
oill  being  brought  twelve  years  afterwards  to  perfect  partition  by  compelling 
conveyances  in  accordance  with  original  decree,  ffeldf  that  court  could  in- 
quire into  equities  of  parties  arising  out  of  surrounding  circumstances  and 
refuse  to  decree  conveyance  when  inequitable  to  do  so.     Id. 

3.  If  original  decree  was  made  by  consent  of  party  against  whom  error  was 
conmiitted,  without  valuable  consideration,  and  no  one  h  interested  but  volun- 
teers or  purchasers  with  full  notice,  no  such  decree  will  be  made.     Id. 

« 

PARTNERSHIP.     See  CoBPOHATioir,  10.    Exbcutors  and  Aoministsators, 
3,  5.    FoRMBs  Rbcoybrt,  1.     Limitations,  Statutb  of,  13-16. 

1.  Action  at  law  lies  for  breach  of  contract  to  form  copartnership.  3iU  v. 
FblmeTf  149. 

2.  If  damages  irom  breach  of  partnership  agreement  belong  exclusively  to 
one  partner,  and  can  be  assessed  without  taking  an  account  of  partnership  busi- 
ness, he  may  maintain  an  action  at  law.     Id. 

3.  One  partner  can  not  assign  firm  property  for  benefit  of  creditors,  unless 
his  copartner  can  not  be  consulted.     Liib  v.  Pie*poni^  34,  and  note. 

4.  Partner  purchasing  in  good  faith  interest  of  copartner,  though  firm  be 
known  to  be  insolvent,  can  claim  exemption  out  of  what  was  partnership  pro- 
perty as  against  partnership  creditors.     Mortley  v.  Flanagtn,  77. 

5.  Executor  or  administrator  of  surviving  partner  dying  while  settling  busi- 
«    ness,  is  entitled  to  assets,  and  must  complete  settlement,  unless  relieved  by 

contract  or  order  of  court ;  and  he  may  be  compensated  for  so  doing.     Dayton 
V.  Bartlett,  77. 

6.  Where  parties  agree  to  share  in  profits,  law  will  infer  partnership ;  but 
presumption  may  be  rebutted.     Lockwood  v.  Doane,  815. 

7.  Rule  omnia  prcemmuntur  contra  spoliatorem  is  for  wrongdoers,  and  should 
not  be  applied  to  case  where  failure  to  perform  duty  (as  to  keep  accounts)  is  due 
solely  to  incapacity.     Diamond  v.  Henderson,  550. 

8.  In  action  by  one  partner  against  another  for  accounting,  though  it  appears 
on  trial  that  nothing  is  due  plaintiff,  yet,  if  defendant  unreasonably  neglected 
to  render  account,  there  should  be  judgment  adjusting  rights  of  parties^  and 
court  may  impose  costs  on  defendant.     Id. 

9.  Where  one  member  of  firm  goes  out  and  new  partner  takes  his  place,  and 
business  is  conducted  under  same  style,  customer  of  old  firm  selling  and  deliver- 
ing goods  to  new  firm  after  change,  but  without  notice  of  it,  can  hold  either  firm 
liable,  but  not  both.     Soar/  v.  Jardine,  364,  and  note. 

10.  Where  partners  sought  and  obtained  aid  of  accountant  in  adjusting  ac- 
counts, for  purpose  of  settlement,  and  he  prepared  paper  showing  what  he  con- 
sidered a  fair  settlement,  which  they  adopted,  ffeldj  no  arbitration  or  award, 
but  that  paper  merely  constituted  settlement,  liable  to  be  opened  for  mistake. 
Stage  v.  Gorich^  807. 

11.  Where  it  is  clearly  shown  that  one  partner  has  made  advances  for  use  of 
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firm  of  considerable  sams,  which  were  not  taken  into  consideration  at  settleinent, 
on  bill  filed  by  one  of  partners  for  account,  Held,  that  case  should  have  been  r&* 
ferred  to  master  to  state  accounts  anew,  so  far  as  concerned  omitted  items.  Sta^ 
V.  Gorichf  407. 

13.  Where  fire  insurance  is  eficcted  by  member  of  firm  in  firm's  name,  upon 
property  of  firm,  and  premium  is  paid  from  funds  of  firm,  though  diarged  by 
such  member  to  himself,  insurance  will  be  for  benefit  of  firm,  notwithstanding 
member  thus  effecting  it  intends  it  for  his  own  private  benefit.  Tebbetti  v. 
Dearborn,  422. 

13.  If  one  partner  on  dissolution  of  firm,  sells  his  interest  in  partnership 
stock  to  copartner,  relying  alone  upon  agreement  of  latter  to  pay  firm  indebted- 
ness, retiring  partner  will  have  no  lien  on  goods  for  payment  of  partnership 
liabilities,  that  can  be  enforced  in  equity.     Parker  v.  Merritt,  422. 

14.  But  where  on  dissolution,  goods  equal  in  amount  to  firm's  indebtedness 
are  left  with  continuing  partner,  to  be  converted  into  money  with  which  to  pay 
partnership  indebtedness,  he  is  trustee  of  such  goods  for  that  pnrpose,  and  the 
trust  may  be  enforced  in  equity  by  retiring  partner  for  benefit  of  partnership 
creditors,  as  against  subsequent  purchasers  or  execution  creditors,  with  notice 
of  equities  of  retiring  partner.     Id. 

15.  Where  surviving  partner,  with  acquiescence  of  personal  representatives 
of  deceased  partner,  and  in  good  faith,  carries  on  the  business  and  pays  debts 
incurred  in  so  doing,  inth  partnership  assets,  such  disposition  thereof  will  be 
valid,  and  cannot  be  treated  as  a  fraud  in  law  upon  partnership  creditors ;  but 
upon  bill  filed  by  personal  representatives  of  deceased  partner,  or  partnership 
creditor,  he  can  be  compelled  to  wind  up  firm  business  and  apply  its  assets  to 
payment  of  its  debts.     FUxpatrick  v.  Uanagan,  221. 

16.  If  partner,  bound  to  give  his  time  to  business  of  firm,  and  not  to  engage 
in  any  other  speculation  or  business  in  his  own  name  and  on  his  own  account 
to  detriment  of  firm,  uses  his  time,  and  labor  and  materials  of  firm,  in  making 
improvements  in  machines  manufactured  and  sold  by  firm,  with  knowledge  and 
without  objection  of  other  partners,  they  can  claim  no  interest  in  letters  patent 
procured  by  him,  at  his  expense  and  in  his  name,  for  sudi  improvements. 
Belcher  v.  ]Vhittemore,  815. 

17.  Agreement  provided  that  superintendent  should  receive  for  his  services 
one-sixth  of  net  profits  on  city  contract ;  he  should  have  privilege  of  drawing 
fixed  sum  per  month,  and  of  inspecting  the  books  of  account ;  but  it  was  ex- 
pressly agreed  that  he  was  not  a  partner  with  contractor,  and  was  not  to  be  in 
any  manner  liable  for  damages  growing  out  of  prosecution  of  contract,  other 
than  as  such  superintendent.  Held,  on  bill  filed  by  superintendent  against  con- 
tractor and  city,  that  he  was  not  a  partner.     Reddington  v.  I/mahan,  486.     , 

18.  Three  railroads  operated  under  partnership  arrangement,  three  lines  of 
road.  B.  obtained  judgment  against  one  of  the  railroads  for  injuries,  not  know- 
ing of  partnership.  He  levied  on  engine,  &c.,  owned  by  the  three  companies, 
and  same  were  sold  to  his  agent  L.  He  had  levied  upon  another  such  engine  and 
advertised  it  for  sale,  when  he  was  enjoined.  Bill  having  been  brought  set- 
ting up  superior  rights  of  partnership  creditors,  Held,  that  court  will  not 
enjoin  where  equities  are  equal,  or  where,  as  here,  it  does  not  clearly  appear 
that  partnership  indebtedness  existed  at  time  of  seizure,  or  especially  under 
statute,  whereby  passenger,  injured  through  negligence,  has  right  in  attaching 
engine,  &c.,  superior  to  general  equity  of  partners.  BaUroad  Co.  v.  BLAy, 
691. 

PARTY  WALL.     See  Cotewant,  5. 

PATENT.     See  Coxstitutional  Law,  3.     CoirrRACT,  4.    Parthbrship,  16. 

1.  For  mechanism  cannot  be  re-issued  so  as  to  cover  process.  Wing  v. 
Anthony,  149. 

2.  Design  of  patent  laws  is  to  reward  a  substantkU  discovery  or  invention. 
Atlantic  Works  v.  Brady,  286. 

3.  Patent  not  set  up  by  way  of  defence,  where  there  is  no  dispute  as  to  time 
it  was  issued,  may  be  referred  to,  in  connection  with  other  testimony  as  to  in- 
rention,  to  fix  date  thereof.    Jd, 
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4.  Bill  nuij  be  dismissed  because  inventions  described  in  patent  are  not  pat- 
entable, even  when  no  such  defence  is  set  np  in  answer.  Slawton  r.  Railway 
Co.,  423. 

5.  Where  patentee  is  not  pioneer  in  field,  but  has  merely  devised  uew 
form  to  accomplish  results  known  in  that  field,  his  patent  cannot  be  extended 
to  embrace  snbstantially  different  form.    Duffy.  Pump  Co,,  756. 

6.  Device  capable  of  doing;  work  of  patented  invention  but  not  dcijigned  or 
used  for  that  purpose,  and  which  would  not  be  taken  to  be  intended  to  be  used 
in  that  way,  not  a  *'  prior  invention."     Clough  v.  Manfg.  Co*,  77. 

PAYMENT.     See  Bills  and  Notes,  19.    Debtor  and  CaEDiTOR,  8,  9 

1.  To  recover  back  money  paid  to  prevent  illegal  distress  for  taxes  it  is  suf- 
ficient to  show  that  such  distress  was  impending  and  would  certainly  have  been 
made.    Howard  v.  City,  149. 

2.  Simple  acceptance  by  suit  or  otherwise,  by  third  person,  of  promise  made 
to  pay  debt  due  him  from  another,  will  not  release  such  other  person  ;  it  must 
appear  that  subsequent  obllgatioa  was  accepted  in  lieu  of  original  debtor's. 
Briscoe  v.  Callahan,  691. 

PENSION. 

1.  Money  due  for,  not  liable  to  seizure  by  creditors,  until  vt  has  come  to  pen- 
sioner's hands.     State  v.  Assoc.,  149.  '^ 

2.  Exemption  under  J  4747  Rev.  Stat.,  applies  only  while  money  is  in 
course  of  transmission.     Triplett  v.  Graham,  149. 

PILOTAGE. 

1.  State  law  of  Georgia  compelling  masters  of  vessels  bearing  towards  any 
port  of  that  state  (except  coasters  plying  between  ports  thereof  and  of  South 
Carolina  and  Florida)  to  receive  first  pilot  offering  outside  of  bar,  under  penalty 
of  payment  of  full  pilotage  in  case  of  refusal,  does  not  violate  art.  4,  sec.  2  of 
Constitution  U.  S.     Thompson  v.  Sprague,  222. 

2.  But  the  exception  in  said  law  is  contrary  to  section  4237  U.  S.  Rev. 
Stat.,  and  annulled  by  it,  except  as  to  ports  situated  on  waters  wliich  are  the 
boundary  between  Greorgia  and  those  states.  As  to  these,  master  may  employ 
any  pilot  licensed  or  authorized  by  laws  of  either  state.     Id. 

3.  Prior  contract  between  master  and  another  pilot  will  not  give  right  to  re- 
ject pilot  first  offering.     Id. 

4.  Contract  between  commissioners  of  pilotage  and  licensed  pilots  to  limit 
the  number  of  pilots  for  three  years  to  ten,  was  void.  It  is  the  duty  of  commis- 
sioners to  supply  the  port  with  sufficient  number  of  pilots,  and  those  licensed 
have  no  right  to  prevent  the  issuing  of  a  license  to  others  in  discretion  of  com- 
missioners.     Wright  v.  Commissioners,  149. 

PLEADING.    See  Damages,  7.  Equity,  8,  12.    Fixture,  2,  3.   Limitations, 
Statute  olr,  5,  6.     Patent,  4. 

1 .  Count  in  tort  for  deceit  in  sale  of  stock  may  be  joined  with  count  in  con- 
tract to  recover  back  price  paid.     Teagtte  v.  Irwin,  815. 

2.  General  rule  in  torts  and  parol  contracts  is  that  day  when  tort  was  com- 
mitted or  contract  made,  is  not  material.  When  made  material  by  defendant's 
plea,  plaintiff  may  reply  by  another  day.     Duffy  v.  Patten^  423. 

3.  Trover  and  case  may  be  joined.     McConnell  v.  Leighton,  423. 

4.  In  action  on  insurance  policy  it  is  not  necessary  to  set  out  in  hoc  verba 
the  several  conditions  therein,  and  then  allege  performance  ;  or  to  prove  that 
insured  did  not  die  in  duel,  or  while  employed  on  railroad,  &c.  Tripp  v.  Ins, 
Co,,  191. 

PLEDGE.     See  Corporation,  21,  25. 

POLITICAL  ASSESSMENTS.     See  Criminal  Law,  28. 

POSSESSION.    See  Limitations,  Statute  of,  7.    Trespass,  2* 

POUND.     See  Rbfletin,  6,  7. 

POWER  OF  ATTORNEY.    See  Husband  and  Wipe,  15. 
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1.  On  judgment  for  plaintifT  on  demnrrer,  defendant  has  no  right  to  hare 
damages  assessed  bj  jury.     HanUy  r.  Sutherland,  286. 

2.  Rule  of  court  provided  that  execution  of  writing,  the  foundation  of  claim 
of  set  off,  need  not  be  proved,  unless  affidavit  is  filed  denying  the  same.  Hdd, 
that  want  of  such  affidavit  does  not  prevent  plaintiff  from  showing  that  instro- 
ment,  dated  January  2d,  was  executed  January  Ist,  and  that  his  duplicate 
differed  from  defendant^.     Ames  v.  Qtamfr^,  150. 

9.  Charge  that  plaintiff  was  not  bound  by  mistake  in  carrying  out  price  in 
bill  of  particulars,  it  not  appearing  by  record  wliat  were  contents  of  the  bill, 
heldf  not  erroneous.     Id. 

4.  Supreme  Court  of  United  States  cannot  review,  on  second  writ  of  error, 
its  own  judgment  on  first.     Id. 

PRESUMPTION.  See  Bills  and  Notes,  4.  Domicile,  3.  Hcsbakd  akd 
Wife,  12.     Iksurance,  27.    Pabtkership,  7. 

None  in  law  that  man  who  disappeared  at  unknown  date  in  1809,  was  dead 
on  29th  of  April  1816.     Dean  v.  BUiner^  691. 

PROCESS.     See  Corporatioh,  18. 

1.  Service  of  summons  on  non-resident  while  going  to,  attending  or  return- 
ing from  trial,  as  witness  or  party,  is  not  a  nullity,  but  conrt  will  set  it  aside 
or  change  venue,  or  otherwise  remedy  any  special  disadvantage  such  service 
entails  upon  defendant.     Maasey  v.  Uolvillt,  550. 

2.  Citizen  of  Pennsylvania  was  extradited  to  Ohio,  upon  application  of  C. 
A.  &  Co.,  in  criminal  prosecution.  Hdd^  that  service  of  summons  and  order 
of  arrest  in  civil  action  by  said  C.  A.  h  Co.,  directly  after  he  had  entered 
into  recognisance  to  appear  at  next  term  and  before  conviction,  and  before 
opportunity  to  return  home,  was  rightfully  set  aside.    Compton  v.  Wilder^  692. 

PROHIBITION. 

1.  Writ  of  prohibition  lies  only  to  inferior  judicial  tribunal,  and  not  to 
bodies  exercising  ministerial  and  administrative  powers  only.  Dougan  v. 
District  Court,  528,  and  note. 

2.  Where  statute  authorizes  administrative  or  ministerial  body  (as  council 
of  city),  to  appoint  an  officer  to  hold  during  its  pleasure,  such  body  can  remove 
in  its  discretion,  and  exercise  of  such  discretion  cannot  be  controlled  or  re- 
strained by  the  courts.     Id. 

3.  To  justify  disregard  of  order  of  court  it  should  appear  upon  face  of  plead- 
ing that  court  had  no  jurisdiction.     Id. 

4.  Where  court  is  proceeding  to  punish  disreprard  of  illegal  order,  as  for 
contempt,  it  is  proper  case  for  preventive  relief  by  prohibition.     Id. 

PUBLIC  POLICY,   See  Cowtuact,  5,  6,  10.    Cokpokatiok,  23.   Pilotage,  4. 

RAILROAD.  See  Corporation,  17.  Evidence,  1.  Infant,  6, 7.  Master 
AND  Servant,  1,  2.  Municipal  Corporation,  12.  Negligence,  3,  12, 
15,  17. 

1.  When  company  has  right  of  constructing  particnlar  line,  with  general 
power  to  purchase  property,  it  may  purchase  road  constructed  on  that  line. 
Branch  v.  Jesup,  222. 

2.  Are  quasi  public  corporations,  and  can  be  controlled  by  courts  to  extent 
of  interest  of  public  therein.     McCoy  v.  Railroad  Co.^  725,  and  note. 

3.  Railroad  company  cannot  bind  itself  to  deliver  to  particular  stock-yard 
all  live  stock  coming  over  its  line  to  certain  point,  and  may  be  oompcll^  to 
treat  all  equally  by  injunction  at  suit  of  proprietor  of  stock-yards  discriminated 
against.     Id. 

4.  A  passenger  injured  in  a  sleeping-car  may,  in  absence  of  notice,  assume 
the  whole  train  to  be  under  one  management,  and  sue  the  railroad  company. 
Railroad  r.  Wolrath,  78. 

5.  Is  liable  for  proper  transportation  of  passenger  to  x)oint  of  destination  on 
through  ticket,  as  for  baggage  on  through  check ;  and  this,  notwithstanding 
notice  on  ticket  that  company  shall  not  be  liable  except  as  to  its  own  line. 
Railroad  Co.  v.  Coombt,  756. 
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6.  Owner  of  ox  which  was  upon  railroad  track  through  his  negligence,  and 
by  collision  with  which  cars  and  engine  are  thrown  ofi'  track  and  damaged,  is 
liable  therefor.     Baifroad  Co.  t.  Baidwin,  756. 

7.  If  animal  escaped  from  enclosure  without  owner's  knowledge  or  fault,  he 
would  not  be  liable  for  consequential  damages  in  action  on  the  case  by  railroad 
company.    Id, 

8.  If  railroad  constructing  its  road  under  grant  of  right  of  way,  fails  to  build 
necessary  culverts,  by  reason  whereof  surface  water  is  turned  upon  lands  of 
grantor,  it  will  be  liable  for  damages,  and  cannot  set  off  incidenUd  benefits  to 
grantor  from  construction  of  road.     Gilbert  v.  Railroad^  150. 

9.  Contract  between  two  connecting  roads  for  division  of  earnings  according 
to  respective  distances  of  carriage,  is  Within  discretionary  powers  of  directors, 
and  its  execution  cannot  be  enjoined  at  instance  of  stockholder,  who  does  not 
show  dishonest  or  fraudulent  purpose  in  making  contract,  and  that  he  will  be 
injured  thereby.    EUcms  v.  Railroad  Co,,  286. 

10.  In  application  for  such  an  injunction  by  stockholder  of  one  road,  the 
other  is  necessary  party.     Id. 

11.  Directors,  without  authority  by  statute  or  charter,  passed  resolution  (sub- 
ject to  approval  of  stockholders  at  special  meeting  provided  for  therein),  to 
assume  certain  debts  and  buy  majority  of  stock  and  bonds  and  the  equipment 
of  rival  road.  Held,  that  proposed  purchase  was  ultra  vires  and  against  public 
policy.    Id.  287. 

12.  Clerk  in  railroad  was  entrusted  with  refunding  certificates  in  blank  to 
be  filled  up  and  delivered  to  holders  of  coupons.  He  fraudulently  filled  up 
some  of  certificates  and  disposed  of  them.  Held,  that  company  was  responsible 
to  innocent  purchaser,  and  that  facts  that  certificates  happened  to  be  in  hands 
of  party  who  was  an  agent  of  company,  or  that  they  happened  to  represent  on 
their  face  that  coupons  had  been  deposited  by  such  person,  were  insnificient  to 
discredit  certificates.     Railroad  Co.  v.  Bank,  816. 

13.  Before  entering  train,  plaintiff  asked  engineer  if  it  would  stop  at  Tilton, 
who  replied  that  he  did  not  know,  but  that  they  would  stop  at  Bcardsley's. 
Thereupon  plaintiff  entered  car  orderly  and  decently,  with  money  to  pay  his 
passage,  and  thereby  became  passenger.  Afterwards,  on  asking  conductor 
same  question,  conductor  without  provocation  cursed,  abused  and  ill-treated 
plaintiff,  striking  him  with  lantern  and  finally  knocking  him  out  of  car  door. 
Held,  that  declaration  setting  out  these  facts  was  not  for  breach  of  contract,  but 
in  trespass  on  the  case.     Turner  v.  Railroad,  551. 

14.  Evidence  of  above  facts  sufficient  to  carry  case  to  jury.    Id, 

RATIFICATION.     See  Mortoaob,  2. 

RECEIVER.     See  AssioNMXNT,  11. 

1.  Creditors  without  judgment  or  lien,  title  or  interest  attaching  to  debtor's 
property,  have  no  right,  as  a  general  rule,  to  injunction  and  receiver,  and  even 
after  judgment  there  must  be  some  special  circumstances  to  authorize  equitable 
interference.     Dodge  v.  Man.  Co.,  151. 

2.  Receiver  of  railroad  was  appointed  at  instance  of  bondholders,  under  or- 
der  of  court  "  to  pay  running  expenses  and  expenses  of  receivership,  and  to  pay 
debts  due  by  said  company  for  labor  and  supplies  that  may  have  accrued  in  main- 
tenance of  such  property  within  six  months  preceding  the  rendition  of  this  decree." 
Road  was  sold  under  decree  of  foreclosure  and  did  not  realize  enough  to  pay 
bonds.  While  in  receiver's  hands,  excess  above  running  expenses  was  de- 
voted to  improvement  of  property.  Held,  that  income  of  receivership  having 
been  so  applied  with  consent  of  bondholders,  fund  in  court  could  He  appro- 
priated as  far  as  necessary  to  supply  claims  especially  provided  for  when 
receiver  was  appointed.     Union  Trust  v.  Souther,  551. 

3.  Extsa-Tebritobial  Jubisdiction  of  Receivebb,  289. 

RELEASE.    See  Accobd,  2.     Contraot,  1.    Payment,  2. 

RELIGIOUS  SOCIETY.     See  Iwjuwotiow,  7. 

REMOVAL   OF   CAUSES.      See   Uititbd    Statbb,  5.      United    States 
Courts,  5. 
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RkMOVAL  OF  CAUSES. 

1 .  Appeal  lies  from  order  of  Superior  Conrl,  granting  petition  for  remoral  to 
U.  S.  Circuit  Court.     Ellis  ▼.  Railroad  Co.,  816. 

2.  Bond  filed  with  petition  for  removal  contained  condition  that  petitioner 
"  shall  enter  in  such  Circuit  Court,  on  the  first  day  of  its  session  next  after  the 
granting  of  said  petition,  a  copy  of  the  record.*'  That  next  session  was  the 
next  afier  the  filing  of  the  petition.  Hdd^  that  the  variation  in  form  of  bond 
from  words  of  sect.  689,  Rev.  Stat.,  was  immaterial.     Id, 

3.  Company  incorporated  by  two  states  cannot  remove  into  United  States 
Court  suits  brought  against  it  in  either  by  citizen  thereof.  Railroad  Co,  v. 
Alabama,  624. 

4.  Individual  members  of  corporation  created  by  a  foreign  state  are  condn- 
sively  presumed  to  be  citizens  of  tliat  state.     Steamship  Co,  v.  T^igmum,  78. 

5.  Sufficient  if  citizenship  appear  affirmatively,  by  record.     Id. 

6.  Upon  filing  petition  and  bond,  jurisdiction  of  state  court  absolutely 
ceases,  and  it  is  not  restored  by  failure  to  file  the  transcript  within  the  time 
prescribed.     Id, 

7.  Petition  and  bond  were  duly  filed,  and  state  court  ruled  suit  not  remova- 
ble ;  party  seeking  to  remove  consented  to  reference,  and  contested  suit  to  final 
judgment  in  state  courts ;  heldf  that  jurisdiction  of  state  court  was  not  thereby 
restored.     Id. 

8.  Person  acting  as  guard  in  aid  of  U.  S.  marshal  officially  engaged  in 
enforcing  revenue  law,  is  acting  under  authority  of  that  law,  and  entitled  to 
have  prosecution  against  him  for  act  done  in  performance  of  his  duty,  removed 
into  United  States  Circuit  Court  under  sect.  643  of  Bev.  Stat.  Davit  v. 
South  Carolina^  624. 

9.  To  secure  the  benefit  of  separable  controversy  provision  in  Act  of  1875, 
where  suit  was  begun  before  act  was  passed,  required  an  application  to  remove 
at  or  before  the  term  at  which  case  could  first  be  tried  after  act  went  into  oper- 
ation.    Myert  v.  Swan,  487. 

10.  Where  legal  title  is  in  certaia  defendants  whose -presence  is  necessary  to 
get  equitable  owner  out  of  ix)ssession,  they  are  not  nominal  but  necessary  par- 
ties, and  being  of  same  citizenship  with  plaintifi*s,  suit  cannot  bo  removed  under 
local  prejudice  act.     Id. 

11.  In  will  case  two  contestants  were  citizens  of  other  states,  and  remaining 
contestants  and  executors  citizens  of  Michigan  :  each  set  of  contestants  took  an 
appeal.  Held,  that  there  was  but  one  contest,  and  that  the  appeal  by  ddzens 
of  other  stales  was  not  removable.     Fraser  v.  Jennison,  151. 

12.  Where  upon  removal  of  cause  from  state  court,  copy  of  record  is  not 
filed  within  time  fixed  by  statute,  it  is  within  legal  discretion  of  federal  court 
to  remand  the  cause,  and  order  remanding  it  for  that  reason  should  not  be  dis- 
turbed unless  it  clearly  appears  that  discretion  has  been  improperly  exercised. 
Railway  Co.  v.  McLean,  423. 

13.  If  upon  first  removal,  federal  court  remands  cause  because  of  failure  to 
file  copy  in  time,  party  is  not  entitled  to  file  second  petition  for  removal  on 
same  ground.     Id. 

REPLEVIN.     See  Attaohmbkt,  2.     Shebivv,  3 

1.  Does  not  lie  at  common  law  by  one  out  of  possession  of  realty  against 
one  in  adverse  possession  to  recover  chattels  severed  from  the  realty.  Rantk 
T.  Bovd,  307,  and  note. 

2.  Where  statute  authorizes  a  recovery  for  timber,  lumber,  coal  "  or  other 
property' '  severed  from  the  realty,  those  words  only  include  property  ejuadtm 
generis  and  not  growing  crops.     Id. 

3.  Tannery  owner,  when  removing  hides  omitted  some.  Tannery  was  sold, 
and  many  years  after,  plaintiff  while  laboring  for  defendant,  in  erecting  fac- 
tory on  premises,  discovered  these  hides.  Held,  that  owner  had  not  lost  title, 
and  that  finder  acquired  none.     Livermore  r.  White,  423. 

4.  A.  exchanged  horses  with  B.,  then  B.  exchanged  with  C,  without  notice 
to  C.  of  any  infirmity  of  title.  B.  did  not  own  horse  he  let  A.  have,  and  A. 
had  to  give  him  up  to  true  owner.  Then  A.  sought  to  reclaim  from  C.  his 
original  horse.     Held,  that  C.'s  title  was  good.     TourteUctt  v.  BUfard,  423. 

5.  One  of  principals  to  replevin  bond  was  a  married  woman  and  a  minor. 
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Held,  that  only  she  and  defendant  in  replevin  could  take  advantage  of  her  dis- 
ability, not  her  co-obligors.     Goodell  v.  Bates f  423. 

6.  Where  ordinance  of  manicipal  corporation  provides  that  owners  of  horses 
or  mnles  should  not  permit  same  to  run  at  large  within  city  limits,  and  subjects 
one  violating  its  terms  to  fine  therefor,  if  city  marshal  impound  mischievous 
horse  running  at  large  in  streets,  owner  cannot  proceed  against  him  by  posses- 
sory warrant.     King  v.  Fordf  551. 

7.  By  common  law  cattle  wandering  about,  damage  feasant,  might  be  taken 
up  and  impounded.    Jd. 

RES  ADJUDICATA.     See  Exbcutohs  and  Administratobs,  2.    Fobmkb 
Recovebt. 

Axstrine  of,  applies  to  judgments  of  courts  of  last  resort.  Choteau  v. 
Gibson,  349. 

RESCISSION.     See  Corpobation,  13.    Vendor  and  Vexdeb,  4. 
Must  be  in  toto.     Barz/eid  v.  Converse,  487. 

RESIDENCE.     See  Domioilb. 

REVOCATION.     See  Deed,  1. 

REWARD.    See  Contract,  2,  3. 

SALE.     See  Damages,  6.    Evidence,  19.     Tender.    Vendor  and  Vendbe. 

1.  A  merchant  warrants  what  he  sells  to  be  reasonably  suited  to  the  use  for 
which  it  is  bought.     This  applies  to  fertilizers.     Barry  'v,  Usry,  349. 

2.  Upon  delivery  of  goods  on  executory  contract,  purchaser,  with  full  oppor- 
tunity for  examination,  waives  defects  unless  he  refuses  to  accept  under  con- 
tract, or  accepts  only  on  condition  ;  mere  objection  that  goods  are  defective, 
insufficient.  .  Olson  v.  Mayer,  287. 

S.  Delivery  of  bill  of  parcels  to  purchaser,  who  thereupon  gives  to  seller  lease 
of  same  chattel,  without  other  delivery  or  change  of  possession,  is  not  sufficient 
to  pass  title  against  subsequent  purchaser  in  good  faith  from  original  seller. 
Harlow  V.  Hall,  78. 

4.  By  conditional  sale  of  wagon  if  vendee  failed  to  pay  note,  he  forfeited 
what  he  had  paid,  and  vendor  could  take  wagon.  There  was  failure  to  fully 
pay ;  but  vendor  allowed  wagon  to  remain  with  vendee,  and  accepted  pay- 
ments after  last  instalment  was  due.  Without  making  demand  he  brought  suit 
to  recover  balance  of  note,  attaching  wagon  and  holding  it  by  virtue  of  attach- 
ment until  trial  commenced,  when  he  entered  nonsuit  and  claimed  to  hold  it 
under  contract.  Held,  if  demand  were  necessary,  bringing  of  suit  was  sufficient; 
that  by  making  attachment,  defendant  did  not  waive  his  right  under  condi- 
tional sale,  nor  was  he  estopped  from  asserting  it ;  and  that  he  did  not  waive 
forfeiture  by  accepting  payments  after  note  was  due.  Matthews  v.  Luda^ 
692. 

SEAL.    See  Bilia  aitd  Notbs,  5. 

SET  OFF.     See  Husband  and  Wife,  8.    Railboad,  8. 

SHERIFF.    See  Equity,  10.    Ofviceb,  8,  4. 

1 .  Sheriff  who  suffers  arrested  debtor  to  escape  is  liable  in  his  official  char- 
acter and  not  as  bail ;  and  has  no  remedy  over  against  debtor.  Carpenter  v. 
{yield,  552. 

2.  Officer  who  allows  one  lawfully  arrested  to  go  at  large  without  taking  bail, 
suffers  escape  of  such  person.     Id, 

3.  Where  property  levied  on  has  been  replevied,  replevin  bond  is  substituted 
for  lOTy ;  and  if  the  officer  deprives  plaintiff  of  advantages  to  be  derived  from 
bond,  action  will  lie  against  him  for  breach  of  duty  in  not  making  money 
under  his  process ;  and  in  such  cases  a  liberal  protection  will  be  extended 
over  the  rights  of  parties  equitably  interested  against  acts  of  mere  nominal  par- 
ties.    Harrison  v.  Maxwell,  151. 

SHERIFF'S  SALE 

1.  Plaintiff  purchasing  at  execution  sale  is  presimied  to  have  notice  of  all 
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SHERIFF'S  SALE. 

defects  in  record  and  proceedings,  and  will  not  be  protected  as  bona  Jide  par- 
chaser  if  notice  was  insufficient.     Collins  v.  Smith,  552. 

2.  Title  of  party  in  possession,  to  standing  crops,  is  not  divested  until  execu- 
tion of  sheriff's  deed  ;  and  if  fully  matured  at  HaaX  time  they  will  not  pass  by 
conveyance.     Everinghamr,  Braden,  151. 

SHIPPING. 

1.  Collision  between  vessels  through  negligence  of  either,  without  waves  or 
wind  or  difficulty  of  navigation  contributing  to  accident,  is  not  *'  a  peril  of  the 
sea ''  within  that  exception  in  a  bill  of  lading.     Woodley  v.  Michdl,  757. 

2.  Where  under  charter-party  or  contract  of  affreightment,  duty  of  discharg- 
ing vessel  rests  upon  affreighters  and  they  neglect  to  perform  same  seasonably 
they  will  not  be  relieved  from  payment  of  damages  by  omission  of  express 
provision  for  payment  of  demurrage,  or  express  agreement  as  to  number  of  lay 
days.     Harden  v.  Whitmoret  287. 

3.  Where  through  negligence  of  those  managing  steam  tug  in  towing 
schooner  in  navigable  waters  of  Chicago  river,  schooner  is  run  into  elevator  on 
land,  breaking  some  and  causing  loss  of  quantity  of  grain,  tort  is  not  within 
exclusive  jurisdiction  of  court  of  admiralty  ;  state  courts  may  afford  remedy. 
Johnson  v.  Elevator  Co.,  487. 

SLANDER. 

No  defence  that  words  are  spoxen,  when  no  one  else  is  present,  to  person 
who  knows  them  to  be  false  and  does  not  repeat  them  until  after  action  bn^aght. 
Marble  v.  Chapin,  78. 

SPECIFIC  PERFORMANCE. 

1 .  Purchaser  of  land  has  right  to  good  and  marketable  title ;  one  abont 
which  there  is  no  doubt  that  would  produce  a  bona  Jide  hesitation  in  the  mind 
of  the  judgn  passing  upon  it.     Gill  v.  Wellsj  487. 

2.  Specific  Enforcbmbnt  of  Contuacts  to  Transfbb  Stock,  489. 

STATUTE,     See  JuRT,  1.      Limitations,  Statute  of,  3.     Municipal  Cob- 

POBATION,   12.      ObDINANCB.      REPLEVIN,  2. 

1.  Statute  of  one  state  or  country  re-enacted  in  another,  will  there  be  giren 
same  construction.     Shrainka  v.  Allen,  487. 

2.  Statute  revising  whole  subject-matter  of  former  statute  and  evidently  in- 
tended as  substitute  for  it,  repeals  it  without  express  words.    State  v.  Boiler ,  698. 

3.  An  affirmative  statute  to  repeal  a  prior  law  must  express  such  purpose,  or 
be  in  irreconcilable  conflict  with  it,  or  cover  the  whole  ground  occupied  by  it. 
Bed  Rock  V.  Henry,  349. 

4.  Where  act  is  made  punishable  by  flne  and  imprisonment,  words  in  which 
offence  is  defined  and  punishment  prescribed  must  be  strictly  construed.  Sndtz 
V.  Cambridge,  222. 

5.  General  words  following  particular  and  specific  words,  must  generally  be 
confined  to  tilings  of  same  kind.     Id. 

6.  In  ordinance  prohibiting  saloon-keepers  from  permitting  at,  in  or  about 
doors,  windows,  openings,  or  in  interior  of  saloons,  *'  any  blind,  screen,  painted 
or  frosted  glass,  shade,  curtain  or  other  device,"  words  *'  other  device  "  do  not 
embrace  board  partition  between  different  rooms,  extending  from  floor  to  ceil- 
ing, fastened  in  usual  manner,  and  intended,  when  made,  as  permanent  acces- 
sion to  realty.     Id. 

STOCK.     See  Estoppel,  3.     Specific  Pebfobmanoe,  2. 

STOPPAGE  IN  TRANSITU.     See  Common  Cabrieb,  5, 

SUBROGATION.     See  Insubance,  24. 

SUNDAY.     See  Cbiminal  Law,  29.    Negligence,  20. 

SURETY.     See  Admibaltt,  2.    Bail.    Bills  and  Notes,  24,  25.    Guardian 
AND  Wabd.     Mortgage,  7-9. 

1.  Verbal  notice  to  creditor  to  proceed  against  debtor  insufficient  to  release 
surety.     Petty  v.  Douglass^  488. 
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2.  If  Barctj  in  replevin  bond  given  by  administrator  pay  judgment,  he  can 
recover  amount  from  sureties  in  probate  bond.     State  v.  Farrar,  692. 

3.  Sureties  on  executor's  general  bond  not  liable  for  failure  to  pay  over 
balance  of  proceedd  of  sale  of  real  estate,  for  which  special  bond  has  been  given. 
Rabinaon  v.  Millard,  350. 

i.  Sureties  upon  official  bond  of  city  treasurer  are  not  liable  where  munici- 
pality induced  and  was  privy  to  misconduct  of  treasurer,  alleged  as  breach  of 
bond.     Newark  v.  Dickerson,  552. 

5.  That  book-keeper  is  also  teller  will  not  relieve  his  sureties  as  book-keeper, 
unless  errors  were  connected  with  some  improper  act  as  teller  or  superinduced 
by  his  employment  as  such.     Bank  v.  TraiUte^  79. 

6.  Such  interchange  of  assistance  between  bank  officers,  as  temporary  need 
may  require,  is  fairly  within  contemplation  of  appointment  of  such  officer,  and 
his  sureties  are  liable  for  default  made  while  temporarily  filling  place  of  another 
officer.    Batik  v.  ZagUr,  249,  and  note, 

7.  Liability  of  sureties  on  official  bonds  of  public  officers.    Id,,  note, 

TAX  AND  TAXATION.    See  Cowstitutional  Law,  36.   Equity,  7.    Muni- 
cipal Cospobation,  3,  12,  14.    Patmbnt,  1. 

*  1 .  Municipal  corporations  can  not  exempt  from  or  commute  taxes.     State  v. 
Railroad  Co,,  79. 

2.  United  States  commissioners  established  rule  that  they  would  receive  taxes 
on  property  advertised  for  sale  only  from  the  owner  in  person.  Held,  that  the 
rule  avoided  the  sale.     Kaufman  and  Strong  v.  Lee,  151. 

3.  Mortgagor  bound  to  pay  taxes,  or  his  tenant,  cannot  permit  estate  to  be 
sold  for  them,  and  by  purchase  acquire  title  against  mortgagee ;  nor  can  tenant 
for  life  or  years  against  reversioner.     Dunn  v.  Snell,  152. 

4.  If  owner  of  credits  reside  in  state,  there  is  jurisdiction  over  his  person  and 
credits,  which  in  law,  in  absence  of  anything  showing  a  situs  elsewhere,  accom- 
pany him :  if  absent,  but  credits  are  in  fact  here,  in  hands  of  agent,  for  renewal 
or  collection,  with  view  of  re-loaning  money  by  agent  as  permanent  business, 
they  have  a  situs  here  for  purpose  of  taxation.     Goldgart  v.  People,  624. 

5.  Non-resident  creditor,  having  debts  due  him  from  residents  of  state  not 
put  into  hands  of  agent  here,  is  not  liable  to  taxation  in  this  state,     /(f, 

6.  Court  will  not  enjoin  collection  of  taxes,  due  and  unpaid,  if  sr.me  are 
legally  imposed.  '  That  assessment  is  not  strictly  according  to  letter  of  law 
is  insufficient.  And  when  there  is  no  ground  for  enjoining  collection  of  tax, 
collector  cannot  be  enjoined  from  making  tax  deed  to  holder  of  certificate  of 
purchase,  unless  for  matters  transpiring  since  sale.    Moore  v.  Wayman,  816. 

TELEGRAPH. 

1.  Condition  on  printed  blank  "that  no  claim  for  damages  shall  be  valid 
unless  presented  in  writing  within  twenty  days  from  sending  the  message, ''  is 
valid.  Delay  in  receiving  message,  occasioned  by  mistake  of  company,  would 
not  modify  condition,  if  reasonable  time  was  left,  after  knowledge  of  mistake, 
to  present  claim.     Herman  v.  Tel,  Co.,  624. 

2.  Reasonableness  of  time  fixed  to  be  determined  by  court.    Id, 

TENDER. 

Not  necessary,  though  required  by  contract,  where  other  party  declares  that, 
if  tendered,  property  will  not  be  accepted  by  reason  of  alleged  defect  therein. 
Tullos  V.  Rogers,  692. 

TITLE.     See  Spbcifio  Fbbformancb, 

TORT. 

Joint  defendants  in  action  of  tort  are  liable  in  solido,  and  verdict  can  not  be 
apportioned.    Keegar  v.  Hayden,  693. 

TRADEMARK, 

1.  Use  of  trademark  which  misrepresents  person  by  whom,  and  place  where, 
article  was  manufactured,  not  enjoined.    Medicine  Co,  v.  Wood^  488. 

2.  When  right  to  use  trademark  is  transferred  to  others,  semble,  that  fact  of 
transfer  should  be  stated  in  connection  with  its  use.    Id, 
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3.  Tradef  has  right  to  make  and  sell  machines  similar  in  form  and  construc- 
tion to  those  of  rival  trader,  and  in  describing  and  advertising  his  own  machines, 
to  refer  to  rival's  machines  and  rival's  name,  provided  he  does  this  in  snch  a 
way  as  to  obviate  reasonable  possibility  of  misunderstanding  or  deception. 
Singer  Mdnuf,  Co.  v.  Loog^  509,  and  note. 

TRESPASS.    See  FosciBLB  Entrt.    Injuitctioh,  6.    Nbouobvob,  11.« 

1.  Docs  not  lie  for  waste  committed  upon  land  by  permission  of  person  in 
possession,  though  nnlawfally  so.  Remedy  is  an  action  of  unlawful  detainer, 
in  which  waste  and  injury  committed  may  be  recovered  as  well  as  possession. 
Hawkins  y,  Roby^  693. 

2.  Where  person  holds  under  paper  title  apparently  good  and  is  in  actual 
possession  of  part  of  land,  possession  of  part  is  possession  of  whole,  and  he 
can  maintain  trespass  quare  dausum  fregit.     Parker  v.  WaUis,  757. 

3.  Where  defendant,  not  being  owner,  dug  sand  on  land  from  time  to  time  and 
sold  same,  his  entries  for  that  purpose  were  successive  acts  of  trespass.    Id, 

4.  Owner  of  land  may  enter  and  expel  with  reasonable  necessary  force 
wrongful  occupant  without  being  liable  in  trespass  qwxre  cUnuum,  or  for  as- 
sault and  battery ;  or  for  injury  to  occupant's  goods,  even  if  force  used  would 
subject  owner  to  indictment  at  common  law  for  breach  of  peace,  or  undes  stat- 
ute for  forcible  entry.     Souter  v.  Codman^  424. 

TRIAL. 

1.  Request  for  charge  on  weight  of  testimony,  improper.  Langdon  v.  /lu. 
Co.,  388. 

2.  Where  instructions  of  court  give  party  benefit  of  all  the  law  asked  by  his 
own  prayers,  he  cannot  object  because  they  do  not  give  more.  Bepp  v.  Berger, 
757. 

8.  Case  not  to  be  withdrawn  from  jury  unless  testimony  so  conclosive  as  to 
compel  court  to  set  aside  verdict  in  opposition  to  it.     Ine,  Co.  v.  Doster^  GO. 

4.  Jury  reported  they  were  unable  to  agree,  whereupon,  defendant  being 
present  but  his  counsel  not,  justice  gave  additional  instructions  to  jury  and 
caused  phonographic  clerk  to  read  his  report  of  defendant's  evidence.  After 
verdict  for  plaintiff:  Held^  that  defendant  had  no  ground  for  exception. 
Brothers  v.  Gardiner ^  552. 

5.  Where  failure  to  offer  material  evidence  in  proper  time  is  result  of  inad- 
vertence, and  it  is  not  kept  back  by  trick  or  for  any  unfair  purpose,  and  the 
other  party  will  not  be  deceived  or  injuriously  affected  by  it,  it  should  be  let  in, 
even  after  demurrer  to  evidence  has  been  sustained  :  refusal  so  to  do  will  be 
ground  of  reversal.     Tiemeg  v.  Spiva,  488. 

6.  Court  propounded  to  jury  certain  questions,  covering  only  part  of  mate- 
rial issues  of  fact.  These  and  answers  were  returned  as  special  verdict. 
There  was  no  general  verdict  or  bill  of  exceptions  showing  evidence  adduced. 
Judgment  recited  that  it  was  rendered  "  upon  the  special  verdict  of  the  jury, 
and  facts  credited  or  not  disputed  upon  the  trial."  Held^  as  facts  set  out  in 
special  verdict  were  insufficient  to  sustain  judgment,  and  as  without  waiver 
(against  which  was  every  reasonable  presumption),  it  was  constitutional  right 
of  defendants  to  have  jury  pass  on  all  material  facts  in  issue  ;  judgment  must 
be  reversed  and  new  trial  hsid.    Hodges  v.  Boston^  223. 

TROVER.     See  Commoit  Carribr,  4.    Fixtures,  9,  11,  12.    Pleadivo,  3. 

1 .  Minor  who  hires  vehicle  to  drive  to  certain  place,  and  then  drives  else- 
where, is  liable  in  trover  for  conversion.     Freenum  v.  Bdand,  424. 

2.  One  who  innocently  obtains  another's  property  from  third  person  may, 
when  informed  of  true  ownership,  lawfully  return  it  to  person  from  whom  he 
obtained  it,  provided  he  does  this  before  demand  or  suit ;  but  asserting  title  in 
himself  or  returning  it  after  demand,  is  a  conversion.  Rembaugh  v.  Phtpps, 
79. 

3.  Plaintiff  sold  herd  of  cattle  conditionally,  taking  note  and  lien  by  which 
they  were  to  remain  his  until  note  was  *'  fully  paid."  Vendee,  without  knowl- 
edge of  plaintiff,  sold  part  of  cattie  to  defendants,  who  paid  him,  and  be  paid 
plaintiff,  who  endorsed  it  on  note.  In  action  of  trover,  note  remaining  unpaid, 
held,  that  defendants  were  liable ;  and  that  money  paid  by  them  could  not  be 
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allowed  in  mitigation  of  damages,  even  though  identical  bank  bills  were  sent  to 
plaintiff.     Morgan  v.  Kidder ^  693. 

TRUST  AND  TRUSTEE.  Sec  Assiowmbkt,  10.  Equity,  2.  Gift,  3.  Lim- 
itations, Statute  or,  12.  Mortgage,  i.  Pabtnehbuip,  14.  Will,  !» 
5,  6,  12,  15.  « 

i .  If  one  person  purchases  land  with  money  of  another,  and  takes  deed  in 
his  own  name,  though  done  by  verbal  agreement,  a  resulting  trust  arises,  en- 
forceable in  court  of  equity.     AfcNamara  v.  Garrity^  624. 

2.  If  legatee  and  cestui  que  trust  fraudulently  receives  from  executor  and 
trustee  part  of  principal,  and  converts  it  to  his  own  use,  subsequent  trustee 
may  retain,  out  of  income  afterwards  coining  to  cestui  que  trusty  the  amount  so 
converted.     Crocker  v.  Dillon,  218. 

3.  Where  power  of  sale  is  given  to  raise  particular  charge  only,  and  purpose 
can  be  answered  better  by  mortgage  than  by  sale,  and  that  method  is  not  viola-* 
tive  of  intention  of  grantor,  the  former  mode  of  raising  the  money  should  be 
preferred.     Lobenthal  v.  Raleigh,  282. 

4.  Will  creating  trust  contained  following  clause :  ''lly  said  trustee  shall 
have  power  to  invest,  and  change  the  investment  of  said  moiety,  and  for  that 
purpose  to  sell,  convey  and  dispose  thereof,  or  any  part  thereof,  as  often  as  be 
may  think  proper."  Held,  1.  That  this  did  not  authorize  trustee  to  mortgage 
property,  to  secure  repayment  of  loan.  2.  That  cestui  que  trust,  on  arriving 
at  age,  could,  with  full  knowledge  of  law  and  facts,  oonJSrm  such  a  mortgage. 
Wilson  V.  Lijfe  Ins,  Co,,  817. 

5.  Words  in  will  **at  the  decease  of  my  wife,  Esther,  I  give  and  bequeath 
all  my  estate,  real  and  personal,  for  the  preaching  of  the  gospel  of  the  blessed 
Son  of  God,  as  taught  by  the  people  known  now  as  Disciples  of  Chri8t.  The 
preaching  to  be  well  and  faithfully  done  in  Lorain  county,  in  Birmingham,  and 
at  Berlin,  in  Erie  county,  Ohio,  and  I  nominate  and  appoint  John  Cyrenius, 
Silas  Wood  and  Samuel  Steadman,  executors  of  this  item  of  my  last  will  and 
testament,  and  I  request  them  to  do  the  business  without  remuneration,''  cre- 
ate a  valid  trust.     Sowers  v.  Cyrenius,  350. 

6.  Ono  cannot  settle  property  in  trust  to  pay  income  to  himself  for  life  with 
provision  against  alienation  by  anticipation,  so  as  to  prevent  creditors  reaching 
the  income  by  bill  in  equity,  and  this  rule  applies  to  married  woman  settling 
her  separate  property  after  marriage,  where  she  has  the  right  to  make  contracts 
as  if  sole.     Pacific  Nat,  Bank  v.  Windram,  350. 

7.  Donor  may  settle  property  in  favor  of  third  person  with  provision 
against  alienation  of  income  by  anticipation  or  subjection  of  same  tb  creditors 
in  advance  of  payment,  although  there  is  no  cesser  or  limitation  in  such  an 
event.     Broadway  Nat.  Bank  v.  Adams,  350. 

8.  Widow  set  apart  portion  of  husband's  insurance  money,  in  trust  for 
infant  daughter,  to  be  paid  her  on  reaching  majority,  and  loaned  same,  the 
notes  and  mortgages  running  to  herself  as  trustee  for  daughter.  With  portion 
of  fund  she  afterwards  purchased  land,  taking  deed  in  same  way.  This  real 
estate  was  by  her  procurement  conveyed,  through  third  person,  to  her  second 
husband  (who  had  full  knowledge  of  the  trust)  without  consideration.  On  bill 
filed  by  daughter  after  ariving  at  full  age,  held,  1.  That  mother  was  trustee  for 
child  ;  2.  That  trust  of  personal  property  is  not  within  Statute  of  Frauds  ;  3. 
That  trust  was  not  revocable  ;  4.  That  trustee  of  personal  property  cannot 
rightfully  change  same  into  real  estate  ;  but  when  so  changed  the  property  will 
be  subject  to  trust  in  hands  of  grantee  without  consideration  and  with  notice. 
Cobb  V.  Knight,  287. 

9.  Orator  was  trustee  under  deed  of  trust,  acting  from  1865  to  1880.  He 
boarded  his  ward,  who  was  non  compos  mentis,  acting  as  his  guardian,  though 
not  legally  appointed,  and  owed  him  note  of  $800,  given  in  1864.  Trust 
property  consisted  of  real  estate,  which  on  death  of  beneficiary,  without 
children,  was  to  be  divided  between  heirs  of  grantor,  of  whom  trustee  was 
one.  Beneficiary  having  deceased,  in  settlement  of  administration  in  chancery 
between  trustee  and  other  heirs.  Held,  1.  Trustee  cannot  plead  statute  of 
limitations  as  to  not«.  2.  Only  income  of  trust  property  could  be  appropriated 
to  support  of  ward  until  his  other  property  was  used  up.     3.  Annual  balance 
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of  trustee's  appropriations  in  behalf  of  ward  abore  income  of  tnut  propertf 
law  will  applj  on  said  note.     Chamberlin  t.  Estey,  817. 

10.  Testator  willed  both  realtj  and  personalty  to  each  of  two  sons :  after- 
wards he  added  following,  in  codicil:  ''I  do  hereby  revoke  the  said  legacies 
by  my  said  will  given  to  my  said  son,  Jerome  C.  Bacon,  and  I  do  give  to  my 
son,  Delos  M.  Bacon,  all  of  said  legacies  in  trusty  as  follows :  Thai  the  same 
be  kept  by  the  said  Delos  M.,  until  in  the  judgment  of  the  said  Delos  M.,  the 
said  Jerome  C.  shall  prove  himself  worthy  of  receiving  the  same,  and  then 
and  not  till  then  to  deliver  the  same  to  the  said  Jerome  C.  Bacon.  It  is  farther 
my  will  that  if  my  said  son,  Delos  M.  shall  not  at  any  time  judge  it  best  to  de- 
liver said  property  to  ray  said  son  Jerome  C,  that  the  same  shall  be  and  remain 
the  property  of  my  said  son,  Delos  M.,  and  his  heira  forever.*'  Held,  that  there 
was  an  express  trust  for  benefit  of  Delos  M.,  on  condition  that  he  proves  him- 
self worthy,  of  which  trustee  is  made  judge,  but  that  court  will  control  his 
judgment  and  discretion  to  extent  of  compelling  an  honest  exerdae  thereof. 
Bacon  v.  Baco/if  694. 

UNDUE  INFLUENCE. 

To  influence  weak-minded  person  to  do  what  is  just  and  for  his  best 
good,  is  not  unlawful.   Vculey  v.  Kcutel,  288. 

UNITED  STATES.     See  Iktoxicatino  Liqdorb,  1.    National  Bakkb,  7. 

1.  Subject  to  same  exemptions  as  private  persons  in  executions  in  civil 
actions.  Fink  v.  O'NeU,  223. 

2.  Under  schedule  D.  of  sect.  2504,  Rev.  Stat.,  bottles  in  which  ale  and 
beer  are  imported  are  subject  to  duty  of  80  per  cent,  ad  valaremy  in  addition  to 
the  duty  of  thirty-five  cents  per  gallon  on  the  ale  and  beer  imported  in  the 
bottles.     Schmidt  v.  Badger^  552. 

3.  United  States  cannot  be  sued  except  where  congress  has  provided  for  it ; 
but  its  officers  and  agents  are  not  thus  exempt  when  sued  for  property  in  their 
possession  as  such.     Kaufman  v.  Lee^  79. 

4.  Constitutional  provisions  that  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law  nor  private  property  taken  for  public  use 
without  just  compensation,  bind  the  courts  to  give  remedy  for  nnlawful  inva- 
sion of  rights  of  property  by  officers  of  any  branch  of  Uie  government.     U* 

5.  Such  suits  are  always  removable  to  the  United  States  courts.     Id, 

6.  Under  Act  of  Congress  of  August  5th  1861,  exporter  of  articles  manu- 
factured from  imported  materials  was  entitled  to  drawback  equal  in  amount  to 
duty  paid  on  such  materials,  less  ten  per  cent.,  '*  to  be  ascertained  under  such 
regulations  as  shall  be  prescribed  by  the  secretary  of  the  treasury."  Regula- 
tions were  duly  established,  but  in  this  case,  collector,  under  instructions  from 
secretary,  refiued  to  act.  Heid^  that  exportor's  right  could  not  be  thus  de- 
feated, and  that  Court  of  Claims  had  jurisdiction.  Campbeil  r.  United  Slates^ 
694. 

7.  Under  sect.  2499  of  Rev.  Stat.,  when  article  is  found  not  enumerated  in 
tariff  laws,  first  inquiry  is  whether  it' bears  similitude  in  materinl,  quality,  tex- 
ture or  use  to  any  article  enumerated  ;  if  it  does,  and  similitude  is  substanual, 
it  is  deemed  the  same  and  charged  accordingly.  If  nothing  such  is  found 
inquiry  is  as  to  component  materials  and  duty  is  at  highest  rates  chargeable  on 
any  of  same.     Collector  v.  Fox,  694. 

UNITED  STATES  COURTS.  Sec  Common  Carbtbr,  14.  Cobporation,  18, 
22.  Errors  and  Appeals,  2.  Municipal  Corporation,  7.  Removal 
OF  Causes.    Unitbd  States,  6. 

1.  Owner  of  coupons  payable  to  holder,  not  assignee  within  Act  of  March 
Sd  1875,  and  therefore  his  right  of  suit  in  federal  court  does  not  depend  upon 
citizenship  of  any  previous  holder.     Thompson  v.  PerHne^  223. 

2.  Michigan  corporation  needing  to  sue  city  of  Detroit,  local  prejudice  was 
feared,  and  directors  refused  to  institute  proceedings,  and  thereupon  stockholder 
and  director  residing  in  New  York  brought  suit  in  United  States  Circuit  Court. 
Held,  that  circumstances  showed  refusal  of  directors  to  be  collusive,  and  that 
suit  must  be  dismissed  as  at  least  within  purview  of  sect.  5  of  Act  of  March  Sd 
1875.     Detroit  v.  Dean,  228. 
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3.  While  IlUnois  statute  giving  right  of  redemption,  first  to  mortgagor,  then 
to  judgment  creditors,  is  rule  of  property  obligatory  upon  federal  court,  it  can 
by  rules  prescribe  mode  in  which  redemption  f^m  sales  under  its  own  decrees 
may  be  effected.     Ins,  Co.  t.  Chukman^  757. 

4.  When  maker  of  promissory  note  negotiable  by  law  merchant  secures  it  by 
mortgage  made  by  himself  to  payee,  and  both  are  dtixens  of  same  state,  en- 
dorsee of  note  can,  since  Act  of  March  3d  1875,  c.  137,  sue  in  U.  8.  Courts 
to  foreclose  mortgage.     TT€d»pay  t.  Sanger,  488. 

5.  Illinois  statute  was  construed  by  Supreme  Court  of  Missouri,  and  that 
decision  afterwards  pleaded  by  way  of  estoppel  in  another  suit,  in  state  court 
of  Missouri,  between  same  parties,  where  precisely  same  question  was  raised. 
Allegation  was  made  that  full  faith  and  credit  had  not  been  giren  to  public  acts 
of  state  of  Illinois  by  decision  in  question,  and  suit  removed  to  U.  8.  Court. 
Held,  that  mistake  in  decision  of  first  case  could  only  be  corrected  by  proceed- 
ing instituted  directly  for  that  purpose,  that  operation  of  judgment  in  that  case 
as  estoppel  in  this  did  not  depend  on  constitution  or  laws  of  United  States,  but 
on  effect  of  judgment  under  laws  of  Missouri,  and  that  there  was  consequently 
no  right  of  removal.     Railroad  Co,  v.  Ferry  Co.,  694. 

USURY.    See  Assxonmskt,  4.    Natiokal  Banks,  8. 

1.  A  usury  statute  avoided  the  interest  only  and  a  subsequent  constitution 
abolished  all  usury  laws.  Held,  that  as  to  contract  made  while  usury  statute 
was  in  force  the  constitution  took  away  the  defence.     Ewell  v.  Daggt,  350. 

2.  Citizen  of  one  state  may  contract  in  another  for  loan  of  money  to  be  used 
in  his  own  state,  and  agree  to  pay  interest  lawful  by  laws  of  latter  state  though 
in  excess  of  that  allowed  in  state  where  contract  is  made.  Scott  v.  Perlee, 
469. 

3.  In  such  a  case  it  is  not  essential  that  note  should  be  expressly  made  pay- 
able in  state  where  maker  resides ;  all  the  surrounding  circumstances  will  be 
examined  to  ascertain  whether  parties  intended,  in  good  faith,  to  contract  with 
reference  to  laws  of  that  state.    Id. 

VENDOR  AND  VENDEE.     See  Coybnaitt,  3,  4.    Damaobs,  7. 

1.  Purchaser  of  equitable  title  to  land  takes  subject  to  all  equities  between 
vendor  and  holder  of  legal  title  at  time  of  purchase.    Jasper  Co.  v.  Tavie,  351. 

2.  Taking  of  trust  deed  by  vendor  of  land  is  waiver  of  implied  lien  for  pur- 
chase-money, and  the  same  becomes  his  sole  security.     Ryhiner  v.  Frank,  424. 

8.  One  purchasing  land  and  receiving  deed  of  general  warranty,  without 
knowledge  of  mortgage  made  by  grantor,  which,  however,  was  duly  recorded, 
acquires  only  equity  of  redemption,  notwithstanding  fact  that  mortgagee,  from 
time  to  time,  afWr  purchase,  for  valuable  consideration,  extend  time  of  payment 
until  mortgagor  becomes  insolvent.     Kvhns  v.  McGea,  223. 

4.  Upon  bill  for  rescission  of  sale  of  land,  alleging  that  vendor  falsely  repre- 
sented it  contained  valuable  iron-ore,  defendant  denied  upon  oath  that  such 
representation  was  made ;  but  court,  upon  proof  that  complainant  purchased 
land  for  mining,  that  ore  was  valueless,  that  price  was  $2500,  and  land  worth 
only  $250,  declared  inadequacy  so  gross  as  to  amount  to  fraud,  and  rescinded 
sale.     Btacham  v.  Reagan^  223. 

VERDICT.     See  Tobt. 

VOLUNTARY  CONVEYANCE.    See  Dbbtob  ahd  Cbbdxtob,  10,  11. 

WAGER.     See  Coktbact,  12,  13.    Ikbubanob,  6,  SI. 

WAGES.    See  Attachmbbt,  1,  8. 

WAIVER.     See  Inbubavcb,  4, 24.    Salb,  4. 

WARRANTY.    See  Bills  and  Notbb,  20.    ^fsttbakob,  20.    LavdIiOBD  ahd 
Tbnant,  3.     Saia,  1.    Vbitdob  anb  Vbkdbb,  8. 

1.  Wabbabtibs  implibd  IB  Salbb  of  Fbbsobal  Pbofbbtt  IB  THB  Ubitbd 
Statbs  Aim  Canada,  85,  153,  225. 

2.  ExpRBBB  Warranties  in  Sales  of  Pbbsokal  Pbopbrtt  in  the  Unitbd 
States  and  Canada,  553. 
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WASTE.     See  Trespabs,  I. 

Action  will  lie  against  tenant  from  year  to  year  for  permissive.  Newhdld  r. 
Brown,  152. 

WATERS  AND  WATERCOURSES. 

1.  Person  owning  land  abutting  on  rirer  and  through  which  creek  flows  and 
empties  into  river,  may,  as  against  proprietors  on  opposite  side  of  river,  change 
channel  and  mouth  of  creek  upon  his  own  land,  if  he  exercises  reasonable  care 
and  caution,  and  if  increased  danger  of  overflow  might  not  reasonably  be 
anticipated  therefrom.     Railroad  v.  Carr,  224. 

2.  Riparian  owner  cannot,  except  as  against  himself,  confer  on  one  who  is 
not  riparian  owner  any  right  to  use  water  of  stream.  Ormerod  v.  Mill  Co., 
757. 

3.  Owner  of  land  not  abutting  on  river,  with  license  of  riparian  owner,  took 
water  from  river  and  after  use  returned  it  undiminished  and  unpolluted.  Heldj 
that  lower  riparian  owner  could  not  obtain  injunction.  Kensit  v.  Railroad  Co., 
758. 

WAY. 

1.  In  absence  of  express  grant,  adverse,  exclusive  and  uninterrupted  enjoy- 
ment of  right  of  way  for  twenty  years  is  necessary :  and  when  so  established, 
same  length  of  time  is  necessary  to  lose  it  by  abandonment.  Cox  v.  Forrest,  758. 

2.  Use  of  way  over  land  of  another,  whenever  one  sees  fit,  and  vrithout 
asking  leave,  is  fnima  facie  adverse.     Id. 

3.  By  **  exclusive,"  law  does  not  mean  that  right  of  way  must  be  used  by 
one  person  onl> ,  but  simply  that  right  should  not  depend  for  its  enjoyment  upon 
similar  right  in  others.  *' Uninterrupted  and  continuous  enjo3rment"  only 
means  that  party  exercises  the  right  more  or  less  frequently,  according  to  nature 
of  use,  and  without  objection  on  part  of  owner  of  land.    Id, 

WHARF  AND  WHARFAGE. 

1 .  Power  to  erect  wharves  and  charge  wharfage  not  one  of  implied  powers 
of  municipality  nor  deducible  from  authority  to  regulate  streets,  lanes  and 
alleys,  and  to  make  laws  and  regulations  fur  good  order  and  government.  The 
Geneva,  584,  and  note. 

2.  Where  municipal  corporation  is  riparian  proprietor  it  may  charge  wharf- 
age, but  not  if  wharf  extends  beyond  low-water  line,  and  is  principally  oon- 
stmcted  on  line  of  public  street.    Id. 

3.  Wharves,  their  oon&tructibn  and  management.    Id.,  note. 

4.  Where  under  port  regulations  of  Savannah,  two  vessels  were  allowed  to 
lie  abreast  at  wharf,  and,  for  sake  of  convenience,  cargo  was  carried  directly 
from  one  to  other  without  being  landed,  it  being  unvarying  interpretation  that 
such  transhipments  included  both  landing  and  shipping,  wharf  owner  would 
have  right  to  charge  rates  allowed  for  landing  and  shipping  in  absence  of 
contract  to  contrary.     Roberteon  v.  Wilder,  224. 

WILL.    See  Covtbact,  18.    Exeoutobs  avd  ADmKisTBATORS,  1.    Bemotal 
OF  Causes,  11. 

1.  Provision  establishing  fund  for  preservation,  adornment  and  repair  of 
private  monumental  structure  is  void,  as  creating  perpetuity  for  use  not  charita- 
ble.    Bates  V.  Bates,  695. 

2.  Right  given  by  will,  to  sell  property  for  object  which  cannot  be  accom- 
plished, cannot  be  exercised.     Id. 

3.  If  will,  duly  executed  and  containing  clause  revoking  former  wills,  is  can- 
celled, it  is  question  of  intention,  to  be  collected  from  all  the  circumstances, 
whether  earlier  will,  not  destroyed,  is  revived  :  in  absence  of  affirmative  evi- 
dence that  such  was  testator's  intention,  it  will  be  held  not  to  be.  Pickens  v. 
Davis,  695. 

4.  Oral  declarations  made  after  cancellation,  admissible  to  show  intention  to 
revive  former  will.     Id. 

5.  The  rule  in  Shelley's  case  gives  way  to  clear  intention  of  testator  or  donor, 
when  that  intention  can  be  ascertained  from  instrument  in  which  words  sup- 
posed to  be  words  of  limitation  are  used.     Bdslay  v.  Engle^  818. 

6.  Where  language  shows  clear  intent  to  devise  fee  to  wife,  words  of  recom- 
mendation or  suggestion  or  advice  as  to  management  or  occupation  of  the  lands 
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by  family,  contained  in  other  clanses,  wlU  not  limit  bcr  estate.     Hoxny  v. 
Uoxaey^  759. 

7.  Where  first  taker  in  lands  has  absolnte  estate,  limitation  over,  by  way  of 
executory  devise,  is  bad.    Id» 

8.  If  testatrix  has  given  instructions  for  will,  and  it  is  prepared  in  accord- 
ance with  them,  will  is  valid  though  at  time  of  execution  slie  merely  recollects 
giving  the  instructions,  but  believes  that  will  is  in  accordance  with  them. 
Ihrker  v.  Felgate,  758. 

9.  Where  testator  devises  all  his  property  to  wife  for  life  or  widowhood,  and 
directs  that  upon  her  death  or  marriage,  same  be  equally  divided  between  his 
children,  their  heirs  and  assigns  forever,  children  take  by  purchase  and  not  by 
descent.     DormeUy  v.  Turner^  758.    . 

10.  Exclusive  owner  of  property  can  enter  into  contract  to  execute  will  in 
favor  of  other  contracting  par^.  And  if  will  so  executed  be  cancelled,  aid  of 
court  of  equity  can  be  invoked,     Wilks  v.  Burru,  758. 

11.  But  where  power  of  disposition  by  will  is  given  to  person  having  no 
reversionary  interest,  attempted  execution  of  power  by  will  made  in  conformity 
with  alleged  contract,  is  invalid.  The  power  is  not  thereby  exhausted,  and 
such  will  is  revoked  by  subsequent  will  duly  admitted  to  probate.     Id. 

12.  Where  devise  was  to  trustees  for  use  and  benefit  of  testator's  daughters, 
without  any  words  of  limitation  or  perpetuity,  Held,  1 .  That  it  made  no  difier- 
ence  that  property  was  left  in  hands  of  trustees.  2.  That  since  Maryland  act 
of  1825,  a  general  devise  in  which  words  of  limitation  or  perpetuity  are 
omitted,  will  pass  whole  interest  of  testator,  in  absence  of  contrary  imtention. 
Fairfax  v.  Brown,  759. 

13.  Testator  directed  all  his  property  to  be  sold.  He  bequeathed  to  T.  B.  H., 
as  guardian  of  his  son,  $1500  of  proceeds  to  be  expended  in  son's  education, 
as  guardian  might  think  proper.  In  will  was  following  clause :  '*  I  will  and 
direct  that  the  balance  of  said  proceeds,  after  deducting  said  several  sums  here- 
inbefore named,  if  any,  be  divided  equally  between  my  brothers."  Held,  that 
balance  of  said  $1500  unexpended  on  arrival  at  age  of  son,  belonged  to  son. 
Nyce  V.  Nyce,  35 1 , 

14.  Probate  of  will  in  another  state  is  judicial  proceeding  to  record  of  which 
faith  and  credit  is  to  be  given,  when  authenticated  as  required  by  Act  of  Con- 
gress.    Bradstreet  y,  Kinsella,  351. 

15.  Testator  declared  it  to  be  his  will  and  desire  that  his  wife  should  have 
certain  lands,  '*  with  a  special  request  that  at  her  death  she  give  the  &aid  lands 
to  be  equally  divided  between  her  near  relatives  and  mine."  The  wife  having 
died  without  disposing  of  property,  Held,  that  trust  was  created  for  benefit  of 
''near  relatives"  of  wife  and  testator  in  equal  proportions,  and  that*' near 
relatives"  meant  those  who  would  take  under  statute  of  distributions.  Hand' 
ley  V.  Wrightson,  817. 

WITNESS.     See  Crixikal  Law,  4,  7.    Eyidbkce,  9-11.    Pboobbb,  1. 

Where  witness  on  cross  examination,  being  asked  questions,  which  answered 
affirmatively,  would  tend  to  degrade  and  disgrace  him,  avails  himself  of  privi- 
lege accorded  by  court  and  dedines  to  answer,  he  can  not  be  asked  "  why  ?" 
Merluzzi  v.  Gleeton,  851. 
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